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GIBGUITCOUET,  DISTEIGT  OF  CALIFORNIA,  '    ;  ; 
Nash  v.  El  Dobado  County. 

Jvlv  6,  1885. 

Oouarm  asm  Cobforationb  Subject  to  bb  Sued.— Section  4,000,  political  code,  constitutisi  ^ 
coaadetooiiporatioiiB,  and  sections  4,002-3  authorize  them  to  be  suea. 

3t&ti7F£  or  Limitations— Resionation  of  Supbbvisobs,  to  avoid  service  of  summons  in 
Asoit,  does  not  prevent,  or  intercept  the  running  of  the  statute  of  limitations. 

LuDTAnoNS— Com  MKNCKMXNT  ov  SuTT.—A  suit  is  commenced  within  the  meaning  of  the 
s&ibite  of  limitations  by  the  filing  of  a  complaint,  without  service  of  summons. 

CoDFoaB— Limitations. — A  right  of  action  accrues  upon  coupons  at  the  moment  they  fall 
due,  and  the  statute  of  limitations  commences  to  run  upon  coupons^  from  their  maturity. 

IsTUBT  ON  Coupons. — Under  section  1,917,  civil  code  of  California,  where  there  is  no 
special  provi^n  as  to  interest  upon  bonds  and  coupons,  both  the  bonds  aud  the  coupons  bear 
icterest,  after  maturity,  at  the  ordinary  legal  rate,  whether  the  coupons  are  detatched  from 
tlte  bonda  or  not. 

SPBdAL  Limitation  Acts  Constitutional.— The  legislature  of  the  state  of  California 
ba  the  power  to  pass  special  acts  of  limitation,  applicable  to  a  particular  county  indebted- 
Das. 

JJTATcn  OF  I^DfiTATiONS  AS  TO  BoNDS  AND  COUPONS. —CouDons  are  regarded  as  part  of 
the  bands,  and  the  same  limitation  applies  to  coupons  as  that  applicable  to  the  bonds,  of  which 
the^  ooDBtitute  a  part  If  an  action  is  barred  on  a  bond  in  four  years  after  it  matures,  the 
ststutenuu  four  years  on  the  coupons  attached  to  the  bond  after  the  coupons  become  due; 
bat  the  statute  commences  to  run  on  the  bond  from  its  maturity,  and  upon  the  coupon  from 
tbe  tiflie  it  becomes  payable. 

B.  8.  Brooks,  for  the  plaintiff.  . 

A  L.  Bhodes,  for  the  defendant. 

Sawieb,  O.  J.,  delivering  an  oral  decision:  This  is  an  action 
broQght  upon  bonds  of  El  Dorado  county,  issued  b^  the  county,  in 
parsnance  of  the  statute,  for  the  purpose  of  aiding  in  the  construc- 
tion of  the  Sacramento  Valley  railroad.  The  action  is  brought  upon 
the  bonds  and  the  coupons  for  interests  upon  the  bonds.  The 
bonds,  in  this  instance,  have  twelve  years  to  run,  the  bonds 
and  coupons  calling  for  the  payment  of  interest  semi-annually. 
The  bonds  provide  for  the  payment  of  interest  at  ten  per  cent 
per  annum,  at  specified  times,  semi-annually,  ''on  surrender  of 
the  coupons  for  interest."  Ooupons  were  attached  for  interest 
.nmnin^  over  the  entire  period,  till  the  maturity  of  the  bonds.  The 
Action  IS,  in  form,  upon  the  bonds,  and  for  interest,  with  no  sepa- 
nte  counts  upon  the  coupons.  The  main  question  relied  upon  is, 
tt  to  what,  and  for  how  long  a  period,  interest  can  be  recovered,  in 
^iow  of  ttie  statute  of  limitations.  The  demurrer  goes  to  the  amount 
oftiie  leoovezy,  rather  th%a  the  general  sufficiency  of  the  complaint. 
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The  object  seems  to  be-to  get  the  ruling  of  the  court  as  to  what  rate  of 
interest  the  bonds  an4,the  coupons  bear,  after  maturity,—  the  inter- 
est called  for  in  the  bond  being  ten  per  cent  per  annum;  and  as  to 
the  effect  of  the  statute  of  limitations  on  the  coupons.  That  being 
the  object,  and  these  points  having  been  argued,  notwithstanding 
the  difficulty  of  reaching  the  point  by  demurrer,  I  have  no  objec- 
tion to  expre»9ing  my  views  upon  the  subject  now.  It  is  claimed 
that  the  coi^ki^ty.  Is  not  liable  to  be  sued  at  all.  But  the  act  of  1854, 
statutes  1854/1).  45,  authorizes  counties  to  be  sued.  That  act  was 
in  force  luitil  the  adoption  of  the  code.  Section  4,000,  political 
code,  constitutes  counties  corporations,  and  sections  4,002  and  4,003, 
anthoriise  them  to  be  sued.  Under  that  statute,  and  under  the  pres- 
ent corles,  then,  the  county,  since  1854,  has  been,  and  it  now  is, 
subject  to  be  sued  on  its  bonds.  It  is  alleged,  for  the  purpose  of 
.avoiding  the  statute  of  limitations,  that,  for  a  certain  period  during 
Ihe  running  of  the  statute,  on  these  bonds,  there  was  no  board  of 
.  (^Supervisors  for  El  Dorado  county,  the  members  having  all  resigned, 
for  the  express  purpose  of  evading  service  of  summons  in  a  suit,  so 
that  no  valid  service  could  be  made  upon  linybody.  But,  under  the 
statute  of  limitations,  no  service  is  necessary  to  constitute  the  com- 
mencement of  a  suit:    Code  Civ.  Proc.,  sec.  350. 

The  suit  is  commenced  within  the  meaning  of  the  statute,  by  the 
filing  of  the  complaint;  so  there  is  no  time  that  suit  could  not  have 
been  commenced,  within  the  meaning  of  the  statute,  against  El 
Dorado  county.  Suit  could  have  b.een  commenced  at  any  time,  in 
such  sense  as  to  stop  the  running  of  the  statute  of  limitations. 

Coupons  do  not  bear  interest  until  they  become  due.  I  have  no 
doubt  that  they  bear  interest  from  the  date  of  their  maturity,  at  the 
legal  rate.  It  has  been,  repeatedly,  so  held  bj  the  supreme  court  of 
the  United  States.  All  of  the  cases  decided  in  the  supreme  court  of 
the  United  States,  hold  that  the  statute  of  limitations  runs  upon  cou- 
pons from  the  date  of  their  maturity.  Though  incidental  to  the  prin- 
cipal agreement,  they  are  independent  obligations  intended  to  be  cut 
on  from  the  bonds,  and  passed  from  hand  to  hand;  and,  it  is  held, 
whether  cut  off  or  not,  that  the  right  of  action  accrues  upon  them 
as  soon  as  thev  fall  due.  But  it  is  claimed  by  the  complainant, 
here,  that  he  has  counted  upon  his  bonds,  alone,  claiming  interest 
not  on  an  independent  contract,  but  only  as  an  incident  to,  and  a 

Eart  of  the  bond  itself.  The  bonds  Drovided,  that  interest  should 
e  paid  at  specified  times  semi-annually,  as  desiguated  in  the  cou- 
pons attached.  The  money  fell  due  at  specified  times,  the  bond  not 
Deing  yet  due,  and  the  right  of  action  accrued,  and  the  holder  could 
commence  an  action  upon  the  maturity  of  those  coupons.  They 
could  be  cut  off  and  transferred  separately  as  independent  negotia- 
ble paper.  If  I  were  to  execute  a  mortgage  to  secure,  say,  six  thou- 
sand dollars  borrowed  money,  giving  three  notes  for  two  thousand 
dollars  each,  payable  respectively,  one  of  two  thousand  dollars  in 
one  year,  one  in  two  years,  and  one  in  three  years,  there  can  be  no 
doubt,  that  an  action  would  accrue  on  each,  as  it  matured.    So, 
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also,  if,  instead  of  notes,  I  should  give  a  bond  for  six  thousand 
dollars,  payable  two  thousand  dollars  in  one  year,  two  thousand  in 
two,  and  two  thousand  in  three  years,  it  would  be  the  same  as 
in  tho  case  of  the  notes.    Each  installment  matures  at  a  particular 
time,  and  at  that  time  the  payee  is  entitled  to  his  money;  the  right  of 
Action  accrues,  and  an  action  may  be  commenced  at  any  time  within 
the  time  prescribed  by  the  statute  of  limitations  after  the  right  of 
action  accrues.    I  have  no  doubt,  therefore,  that  the  right  of  action 
upon  the  coupons  accrues  upon  the  maturity  of  the  coupons,  and  do 
not  think  the  statute  will  be  evaded  in  aonsequence  of  the  coupons 
being  for  interest,  and  attached  to  the  bonds.     As  to  those  coupons, 
then,  against  which  the  statute  has  run  more  than  four  years  since 
their  maturity  before  ftie  commencement  of  the  action,  the  action  is 
barred  under  the  statute  of  limitations.   Bat,  in  this  particular  case, 
another  point  arises.     A  special  act  was  passed  in  1876,   statute 
1875-6,  page  686,  section  6,  which  suspended  the  running  of  the 
^atate  upon  these  particular  bonds  and  coupons,  until  the  meeting 
of  the  next  legislature;  and  in  1878,  statutes  1877-8,  page  76,  section 
5«  the  same  provision  was  again  enacted,  which  suspended  the  run- 
ning of  the  statute  of  limitations  until  the  meeting  of  the  following 
legislature — ^the  two  periods  in  the  aggregate  amounting  to  over 
three  years.     On  each  occasion,  the  running  of  the  statute  is  ex- 
pressly suspended  by  these  special  statutes.     It  is  claimed  that  it 
is  incompetent  for  the  legislature  to  pass  a  special  law  applicable  to 
these  cases  alone.     I  think  otherwise.    I  do  not  see  any  reason  why 
tiie  legislature  might  not  pass  a  law  suspending  the  running  of  the 
statute  in  these  special  cases,  as  well  as  m  any  other  general  class  of 
eases.    The  running  of  the  statute  was  suspended  during  these  per- 
iods and  that  period  must  be  added  to  the  time  prescribed  by  the 
general  statutes.     Adding  this  time,  I  belieye  all  the  coupons, 
except  the  last  two  on  each  class  of  bonds  are  barred. 

Another  point  requires  notice.  The -claim  is  that  these  coupons 
do  not  mature  until  the  maturity  of  the  bonds.  That  is  not  the 
point  decided  in  the  cases  relied  on,  cited  from  the  United  States 
supreme  court.  The  point  in  The  Gity  v.  Lamson,  9  Wall. ,  477, 
and  in  Lexington  v.  Butler,  14  Wall.,  282,  was  that  a  coupon  would 
be  regarded  as  a  part  of  the  bond,  and  the  same  term  would  apply 
k>  the  coupon,  that  would  apply  to  the  bonds.  That  is  to  say,  if 
the  bond  is  not  barred  until  twenty  years  after  its  maturity,  the 
eoupons  will  not  be  barred  till  twenty  years  after  they  become  due; 
the  same  limitations  being  applied  to  the  coupons  that  is  applied  to 
the  bonds.     See  Clark  v.  Iowa  City,  20  Wall.,  587. 

The  question  did  not  arise  in  these  cases  as  to  the  time  when  the 
statute  began  to  run.  It  was  only  decided,  that  after  the  statute 
began  to  run  on  the  coupons  it  had  the  same  time  to  run  that  the 
bond  had  after  its  maturity.  It  is  very  clear  that  no  other  question 
waa  passed  upon.  But  it  is  equally  clear  that  in  the  subsequent 
decisions  in  Amy  v.  Dubuque,  98  U.  S.,  474,  and  in  Koshkonongy. 
Burton,  104  U.  S.,  668,  the  statute  begins  to  run  at  the  maturity  of 
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the  coupons,  whether  the  coupons  are  detached  or  not;  and  on  the 
bonds  from  the  maturity  of  the  bonds.  The  time  on  the  coupons  is 
the  same  as  the  time  on  the  bonds.  If  an  action  on  the  bond  is 
barred  in  four  years  after  the  maturity  of  the  bond,  an  action  on 
the  coupons  is  barred  in  four  years,  after  their  maturity. 

There  is  another  question  as  to  interest,  after  maturity,  and  as  to 
the  rate.  The  bond  is  payable  in  twelve  years,  interest  payable 
semi-annually,  according  to  the  coupons  annexed.  The  interest  on 
the  bond  specified  in  the  instrument  during  the  time,  is  ten  per 
cent.  There  is  no  provision  as  to  interest  after  maturity.  It  is  claimed 
that  the  bond,  after  its  maturity,  bears  interest  at  ten  per  cent,  or 
the  rate  prescribed  in  the  bond.  I  do  not  think  so.  There  is  no 
contract  in  writing  to  pay  interest  at  that  ratd*,  after  the  maturity  of 
the  bond.  The  contract  specifies  a  specific  time  for  payment,  and 
there  is  no  provision  for  paying  interest  until  actually  paid.  It  is 
payable  at  a  specified  time,  and  at  such  rate  as  prescribed.  The 
contract  assumes  that  the  money  will  be  paid  when  it  falls  due, 
and  make  no  provision  for  any  other  contingency.  There  is 
no  contract  in  writing  as  to  the  rate  of  interest  to  be  paid  after 
the  bond  becomes  due.  Until  the  time  it  becomes  due,  the  rate  of 
ten  per  cent  per  annum  prevails.  There  is  no  contract  to  pay  inter- 
est on  the  bonds,  or  on  the  coupons,  after  they  become  due,  and 
the  interest  is  recoverable  only  at  the  legal  rate,  in  accordance  with 
the  express  provision  of  the  code.  Section  1,917  of  the  civil  code 
provides  that:  ''  Unless  there  is  an  express  contract  in  writing  fix- 
ing a  different  rate,  interest  is  payable  on  all  moneys  at  the  legal 
rate  of  aevni  per  cent  per  annum  cifter  they  become  due  on  any  instru- 
ment of  tvrUing,''  etc.  These  bonds  and  coupons  are  instruments  in 
writing,  and  they  are  governed  by  this  provision  of  the  code.  There 
is  no  contract  in  writing  as  to  tne  rate  of  interest  which  the  bonds 
or  coupons  shall  bear  after  they  become  due.  They  must,  therefore, 
bear  the  legal  rate  of  seven  per  cent.  Section  1,919  provides  in  what 
oases  interest  shall  bear  interest,  according  to  the  rate  agreed  upon  aa 
to  principal;  and  this  case  does  not  come  within  the  provision. 

The  court  granted  a  re-argument  upon  the  question  of  interest  on 
application  of  defendant's  counsel,  upon  which  the  following  oral  de- 
cision was  rendered. 

Upon  the  re-argument,  I  do  not  see  any  grounds  for  changing  the 
views  before  expressed.  In  my  judgment,  the  cases  now  cited  by 
counsel  for  defendant  from  the  California  reports  arising  upon  stat- 
utes of  the  state,  do  not  decide  the  precise  points  presented  in  this 
case.  Beale  v.  Amador  Co.,  28  Cal.,  349,  is  not  liKe  this.  In  that 
case,  there  was  only  an  equitable  demand,  growing  out  of  a  division 
of  the  county,  which  the  statute  imposed  upon  the  new  county  an 
obligation  to  pay.  The  sum  fixed  by  the  legislature  was  specific, 
and  the  obligation  extended  no  further  than  the  law  expressly  re- 
quired. Besides,  it  was  only  to  be  paid  from  time  to  time,  when  the 
fund  raised  should  be  sufficient,  and  not,  absolutely,  on  a  specifio 
day.     Sober  v.  Calaveras  Co.,  39  Cal.,  134,  was  similar  to  Beale  v. 
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Amador  Go.  in  prinoiple.  So  as  to  interest  on  the  coupons  after 
maioritjr,  the  case  of  Sayings  and  Loan  Society  y.  Horton,  63  Oal., 
105,  is  different.  In  that  ease,  interest  was  charged  upon  interest 
after  it  became  payable,  due  generally,  and  not  upon  coupons  as 
separate  contracts,  at  the  contract  rate  paid  on  the  principal,  which 
was  different  from  and  larger  than  the  legal  rate.  The  court  held 
this  to  be  erroneous  under  section  1,919,  ciyil  code,  before  cited. 
1  do  not  think  it  applies  to  this  case. 

The  seyeral  points  upon  which  an  opinion  is  expressed  are  scarcely 
reached  by  the  demurrer.  But,  I  understand  that  new  bonds  are 
expected  to  be  issued  in  pursuance  of  a  recent  statute,  as  soon  as 
the  amount  of  the  liability  of  the  county  is  judicially  ascertained. 
Perhaps  the  yiews  expressed  will  answer  the  purposes  of  the  parties 
vithout  farther  action.  As  no  point  is  made  as  to  the  yalidity  of 
the  bonds,  the  complaint,  at  least,  states  a  good  cause  of  action  for  the 
amount  shown  to  be  due  not  barred  and  that,  upon  the  yiews  ex- 
pressed, seems  to  be  but  a  matter  of  calculation.  So  that  the 
demurrer  must  be  oyerruled,  and  it  is  so  ordered  with  ieaye  to  an- 
swer on  or  before  the  rule  day  in  August.  , 


Hall  v.  El  Dobado  Co. 

Sawi£B,  C.  J.    This  case  is  similar  to  Nash  y.  El  Dorado  Co.,  and 
most  be  decided  in  the  same  way.     Let  a  similar  order  be  entered. 
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DISTRICT  COURT,   DISTRICT  OF  ALASKA. 
United  States  v.  Kie. 

May  Term.  1885. 

Alaska  not  an  Indian  Ck>uNTBT-  Offknsk  aoainst  Indian— JoBisoionoN  of  District 
CouBT. — The  territory  of  Alaska  is  not  "  Indian  country,**  within  the  meaning  of  that  term 
as  used  in  the  'acts  of  congress;  and,  consequently,  the  district  oourl  of  the  district  of  Alaska 
has  jurisdiction  to  try  an  Indian  for  an  ofiense  oommitted  by  him  against  another  Indian  in 
such  territory,  prior  to  the  act  of  March  3,  1885. 

Motion  to  discharge  the  defendaDt.    The  opinion  states  the  facts. 

McAlusteb,  J.  A  motion  has  been  made  for  the  discharge  of  the 
prisoner,  on  the  ground  that  the  evidence  before  the  conrt  shows 
that  the  crime  was  committed  by  an  Indian  on  the  person  of  another 
Indian  in  the  territory  of  Alaska,  and  it  is  claimed  by  counsel  for 
the  prisoner  that  Alaska  is  Indian  country,  and  that  tnis  court  has 
no  jurisdiction  over  an  offense  committed  by  an  Indian  sjg^ainst 
another  Indian  in  ' '  Indian  country."  As  the  crime  charged  in  the 
indictment  was  committed,  as  it  is  alleged,  in  September,  1884, 
,the  recent  act  of  confess  approved  March  3,  1886,  which  act  gives 
to  the  court  jurisdiction  over  crimes  oommitted  by  an  Indian  against 
another  Indian  within  any  territory  of  the  United  States,  and  within 
or  without  an  Indian  reservation,  this  late  act  not  being  retroactive 
cannot  apply  to  the  present  case,  and  the  law  in  regard  to ' '  Indian 
countrv  as  contained  in  the  statutes  on  the  day  that  this  crime  is 
alleged  to  have  been  committed,  must  govern  the  decision  of  the 
question  now  before  the  court. 

The  evidence  shows  that  i^e  prisoner,  Charles  Kie,  is  an  Indian 
of  the  Stickeen  tribe,  that  he  is  charged  with  having  killed  lus 
wife  Nancy,  an  Indian  of  ilie  Ghilcat  mbe,  at  the  town  of  Juneau, 
within  this  territory,  the  <][uestion,  therefore,  which  the  court  is 
now  called  upon  to  decide  is,  whether  or  not  the  territory  of  Alaska 
is ''  Indian  country."  If  it  is  Indian  country  then  the  prisoner  who 
is  an  Indian,  and  stands  charged  with  having  committed  a  crime 
against  the  person  of  another  Indian  within  this  territory,  is  most 
certainly  entitled  to  the  benefit  of  the  law  passed  by  congress  in 
regard  to  ''  crimes  committed  by  an  Indian  against  the  person  or 
property  of  another  Indian  in  the  '  Indian  country,' "  and  the  re- 
vised stetutes,  by  section  2,146,  expressly  exclude  from  ihe  jurisdic- 
tion of  the  United  States  the  case  of  a  crime  committed  in  the 
*'  Indian  country,"  by  one  Indian  against  the  person  or  property  of 
another  Indian,  and  consequently  this  court  would  not  have  jurisdic- 
tion to  try  the  indictment. 

If,  on  the  other  hand,  this  territory  has  not  been  declared  by  law 
to  be  Indian  country,  and  the  court  should  so  hold,  the  law  passed 
by  confess  for  the  government  of  such  country  would,  therefore, 
not  be  in  force  here,  and  this  court,  sitting  as  a  territorial  district 
court,  and  administering  the  laws  of  this  territory,  would  appear  to 
have  jurisdiction  to  try  the  prisoner  for  the  offense  with  which  he 
stands  charged. 
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The  law  in  regard  to  *  *  orimeB  oommitted  in  the  Indian  oonntrv  by 
an  Indian  against  another  Indian"  is,  as  I  read  it,  as  follows:  Title 
Ixx.  of  the  revised  statutes  relates  to  crimes  against  the  United 
States,  and  in  chapter  three,  which  speaks  of  crimes  arising  within 
the  maritime  and  territorial  jurisdiction  of  the  United  States,  it 
provides  that  every  person  who  commits  murder  *  *  ^  within 
any  fort,  arsenal,  dock  yard,  magazine  or  in  any  other  place  or  dis- 
trict of  country  under  the  exolusiye  jurisdiction  of  the  United 
State  *  *  *  shall  sufiFer  death.  Title  xxviii.  of  the  revised  statutes 
relates  to  Indians,  and  the  sub-title  of  chapter  four  is '  'government  of 
Indian  country."  It  includes  many  provisions  regulating  the  subject  of 
intercourse  and  trade  with  the  Indians  in  Indian  country,  and  im- 
poses penalties  and  punishment  for  various  violations  of  them. 
Section  2,142  provides  for  punishment  of  assaults  with  deadly 
weapons  and  intent,  by  Indians  upon  white  persons,  and  by  white 
persons  upon  Indians.  Section  2,143  for  the  case  of  arson,  in  like 
cases,  and  section  2,144  provides  that  ''the  general  laws  of  the 
United  States  defining  and  prescribing  punishments  for  forgery  and 
depredations  upon  the  mails  shall  extend  to  the  Indian  country." 

The  next  two  sections  are  as  follows :  ' '  Section  2, 145.  Except  as 
to  crimes,  the  punishment  of  which  is  expressly  provided  for  in  this 
title,  the  general  laws  of  the  United  States  as  to  the  punishment  of 
crimes  oommitted  in  any  place  within  the  sole  and  exclusive  juris- 
diction of  the  United  States,  except  the  district  of  Columbia,  shall  ex- 
tend to  the  Indian  country."  Section  2,146.  ' '  The  preceding  section 
shall  not  be  construed  to  extend  to  [crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian,  nor  to]  any  Indian 
committing  any  offense  in  the  Indian  country  who  has  been  punished 
by  the  local  law  of  the  tribe,  or  to  any  case  when  by  treaty  stipulations 
the  axelasiye  jurisdiction  over  such  offenses  is  or  may  be  secured  to 
tiie  Indian  tribes  respectively."  That  part  of  section  2,146  placed 
within  brackets  was  in  the  act  of  twenty-seventh  of  March,  1864, 
e.  26,  sec.  10  stat.,  270,  was  then  omitted  by  the  revisers  in  the 
oripnal  revision,  and  restored  by  the  act  of  eighteenth  of  February, 
ISfS,  e.  50,  18  stat.,  318,  and  now  appears  in  the  second  edition  of 
the  revised  statutes. 

It  may  be  assumed  for  the  purposes  of  this  opinion,  that  the 
omission  in  the  original  revision  was  inadvertent  and  that  the  re- 
storation evinces  no  other  intent  on  the  part  of  congress  than  that 
the  provision  should  be  considered  as  in  force,  without  interruption, 
and  not  a  new  enactment  of  it  for  any  other  purpose  than  to  correct 
the  error  of  the  revision.  Section  2,145,  revised  statutes,  therefore 
extends  the  general  laws  of  the  United  States  as  to  the  punishment 
of  crimes  committed  in  any  place  within  their  sole  and  exclusive 

S'  irisdiction,  except  the  district  of  Columbia,  to  the  "Indian  country. " 
nt  section  2,146  expressly  excepts  from  its  operation  "crimes 
committed  by  one  Indian  against  the  person  and  property  of  another 
Indian  in  the  Indian  country." 
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Therefore,  if  the  crime  with  which  this  prisoner  stands  chained, 
was  committed  in  the  Indian  country,  the  general  laws  of  the  United 
States  as  to  the  punishment  of  crimes  committed  in  any  place 
within  the  sole  and  exclusiye  jurisdiction  of  the  United  States,  whioh 
laws  were  extended  to  the  Indian  country  by  section  2,145,  revised 
statutes,  are  not  applicable,  as  section  2,146,  revised  statutes,  ex- 
pressly excepts  from  its  operation  the  case  of  a  crime  committed  in 
the  Indian  country  by  one  Indian  against  the  person  or  property  of 
another  Indian. 

The  provisions  now  contained  in  sections  2,145  and  2,146  of  the 
revised  statutes  were  first  enacted  in  section  25  of  the  Indian  Inter- 
course Act  of  1834,  4  statutes,  733;  prior  to  that,  by  the  act  of  1796, 
and  the  act  of  1802,  offenses  committed  by  Indians  against  white 
persons  and  by  white  persons  against  Indians  were  specifically 
enumerated  and  defined,  and  those  by  Indians  against  each  other 
were  left  to  be  dealt  with  by  each  tribe  for  itself,  according  to  its 
local  customs.  The  policy  of  the  government  in  that  respect  has 
been  uniform,  as  was  said  by  Mr.  justice  Miller,  delivering  the 
opinion  of  the  court  in  United  States  v.  Joseph,  94  U.  S. ,  614,  617 : 
*'  The  tribes  for  whom  the  act  of  1834  was  made,  were  those  semi- 
independent  tribes  whom  our  government  has  always  recognized  as 
exempt  from  our  laws,  whether  within  or  without  the  limits  of  an 
organized  state  or  territory,  and,  in  regard  to  their  domestic  gov- 
ernment, left  to  their  own  rules  and  traditions,  in  whom  we  have 
recognized  the  capacity  to  make  treaties  and  with  whom  the  gov- 
ernment, both  state  and  national,  deal,  with  a  few  exceptions  only, 
in  their  national  or  tribal  character,  and  not  as  individuals."  As  I 
understand  the  law,  as  declared  by  congress,  if  this  territory  is 
''Indian  country,"  this  court  has  no  jurisdiction,  the  prisoner  be- 
ing an  Indian  and  charged  with  having  committed  a  crime  against 
another  Indian  in  this  territory,  he  therefore  comes  within  the  pro- 
visions of  section  2,146,  and  if  he  is  punished,  it  must  be  by  the 
laws,  manners  and  customs  of  his  tribe. 

But  is  the  territory  of  Alaska  Indian  country  ?  Has  it  been  so 
declared  by  law  ? 

There  are  several  able  opinions  on  this  question  by  judge  Deady, 
in  Sawyer's  Reports.  In  the  first  of  these  cases,  the  case  of  United 
States  V.  Sevelojff,  2  Sawyer,  311,  that  learned  judge  held  that 
* 'Alaska  was  not  Indian  country,"  so  declared  by  law  *  *  *  that 
because  a  country  is  inhabited,  or  owned  in  whole,  or  in  part  by- 
Indians,  that  it  is  not,  therefore,  an  Indian  country,  *  *  *  that 
the  act  of  1834,  the  Indian  Intercourse  Act,  cannot  be  held  to  have 
extended  itself  or  migrated  over  Alaska  upon  its  cession  by  Bussia 
to  the  ''United  States,"  *  *  *  that,  if  congress  should  think  it 
desirable  that  any  provision  of  the  ''Indian  intercourse  act  should 
be  in  force  in  Alaska,  it  can  so  provide  beyond  doubt."  And,  ia 
March,  1883,  congress  did  legislate  in  regard  to  the  matter  by 
amending  section  1,  of  the  Alaska  act  of  July  27, 1868, 15  stat.,  240» 
by  the  act  of  March  3,  1873,  7  stat.,  530,  so  as  to  extend  over  the 
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tomtorjr  of  Alaska.  Sections  20  and  21  of  the  interoonrse  act  of 
1831,  and  the  territory,  so  far  as  the  introdnotion  and  disposition 
of  spiritaons  liqnor  is  oonoemed,  became  what  is  known  as  '  'Indian 
coontEjr."  In  the  case  of  Water  y.  Campbell,  4  Sawyer,  121,  de- 
cided in  1876,  the  same  learned  judge  held  that  Alaska  was  not 
''Indian  country,"  in  the  technical  sense  of  that  term,  any  further 
than  congress  has  made  it  so,  and  refers  to  United  States  v.  Seveloff, 
2  Sawyer,  312,  and  In  re  Carr,  3  Sawyer,  317.  Again,  in  the  case  of 
United  States  y.  Stephens,  8  Sawyer,  117,  which  was  decided  in 
1882,  the  court  refers  to  it,  from  decisions,  to  the  effect  that  Alaska 
is  not  * 'Indian  country,"  except  in  so  far  as  sections  20  and  21,  of 
the  intercourse  act  of  1834,  have  made  it  so. 

If,  therefore,  this  territory  is  ''Indian  country,"  it  mast  be  be- 
cause congress  has  so  declared  it,  but  I  do  not  find  that  congress 
has,  in  the  yarious  laws  passed  for  the  government  of  this 
countiy,  anywhere  declared  Alaska  "Indian  country,"  on  the 
eontrary,  congress,  by  amending  the  Alaska  act  of  1868,  by  the  act  of 
March,  1873,  and  making  two  sections  of  the  Indian  intercourse  act 
of  1834  applicable  to  Alaska,  have  so  legislated  in  regard  to  the 
matter,  that  the  natural  and  plain  inference  and  meaning  to  be  gath- 
ered from  the  yarious  statutes  is,  that  Alaska  is  "Indian  country*' 
for  the  purposes  of  sections  20  and  21  of  the  act  of  1834,  but  is  not 
^'Indian  country"  in  any  other  sense.  Volume  xiv.  Opinions  Attor- 
ne3rB  General,  contains,  at  page  327,  a  letter  from  the  honorable  at- 
torney general  to  the  secretary  of  war,  under  date  of  November  13« 
1OT3.  This  letter,  it  will  be  observed,  was  written  after  the  two  aboye 
mentioned  sections  had  been  made  applicable,  by  the  amendment  of 
March,  1873.  The  attorney  general  said  in  answer  to  the  direct  ques- 
tion '  'as  to  whether  or  not  the  territory  of  Alaska  was  embraced 
within  the  term  'Indian  country,'  "  that,  in  his  opinion,  Alaska  is  to 
be  regarded  as  "Indian  country"  as  to  this  matter,  namely,  the  in- 
troduction of  spirituous  liquors,  to  which  sections  20  and  21,  of  the 
act  of  1834,  apply. 

Then,  in  September,  1878,  the  same  question  was  submitted  to 
the  attorney  general  by  the  secretary  of  the  treasury:  xvi.  Opinions 
Attorneys  Gtoneral,  141;  and  the  attorney  general  in  his  answer  says: 
"In  the  opinion  of  my  predecessor,  dated  in  1873,  an  answer  to  the 
inquiry  whether  the  territory  of  Alaska  was  embraced  within  the 
tenn  '  Indian  country,'  he  holds,  that  as  to  the  provisions  of  sections 
20  and  21  of  the  intercourse  act,  which  were  made  applicable  by  the 
amendment  of  March,  1873,  Alaska  is  to  be  regarded  as  '  Indian 
coontry;'  but  it  will  be  observed  that  he  limits  his  opinion  to  these 
tvo  sections,  and  does  not  hold  that,  in  the  general  use  of- the  term, 
Alaska  is  to  be  treated  as  'Indian  country,'  and  be  subjected  to  all 
the  laws  which  have  been  made  in  relation  to  such  country.  *  *  » 
The  provisions  of  the  act  of  1834  are  not  in  terms  extended  over  the 
territory  of  Alaska.  When  two  sections  of  the  same  statute  are  ex- 
pressly made  applicable  to  a  certain  people  by  extension,  it  must  be 
mf erred  that  there  was  no  intention,  on  the  part  of  congress,  to  ex- 
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tend  more  than  those  two  sections.  Alaska  cannot  be  considered 
merely  as  an  Indian  country.  It  is  inhabited,  to  a  limited  extent,  by 
white  persons,  whose  rights,  property  and  religion,  which  were  gnar- 
anteed  by  the  treaty  between  the  United  States  and  Bussia,  shoald 
be  protected  by  the  United  States,  and  the  whole  territory  cannot 
be  subjected  to  the  rules  applied  to  '  Indian  country '  until,  at  least, 
congress  should  expressly  render  it  subject  to  them." 

The  article  of  the  treaty  referred  to  reads  as  follows:  "Article  iii. 
of  the  conyention  between  the  United  States  of  America  and  his 
majesty  the  emperor  of  Bussia  for  the  cession  of  the  Bussian  pos- 
session in  North  America  to  the  United  States,  concluded  at  Wash- 
ington March  30, 1867,  provides  that:  The  inhabitants  of  the  ceded 
territory,  according  to  their  choice  reserving  their  natural  allegiance, 
may  return  to  Bussia  within  three  years,  but  if  they  should  prefer 
to  remain  in  the  ceded  territory,  they,  with  the  exception  of  the  un- 
civilized native  tribes,  shall  be  admitted  to  the  enjoyment  of  all  the 
rights,  advantftges  and  privileges  of  citizens  of  the  United  States, 
and  shall  be  maintained  and  protected  in  the  enjoyment  of  their 
liberty,  property  and  religion.  The  uncivilized  native  tribes  will  be 
subject  to  such  laws  and  regulations  as  the  United  States  may,  from 
time  to  time,  adopt  in  regard  to  aboriginal  tribes  of  that  country.'' 

The  above  authorities  certainly  are  strongly  against  this  being 
Indian  country;  the  cases  referred  to  in  Saw^rer's reports,  oomi&eDC- 
ing  with  United  States  v.  Seveloff,  decided  in  1872,  before  section 
20  and  section  24,  were  made  applicable,  and  extending  to  1882, 
when  United  States  v.  Stevens,  was  decided,  are  all  to  that  effect; 
the  opinions  of  the  attomeys^general  are  also  directly  in  point. 
These  authorities  hold  substantially  that  Alaska  is  not  ''  Indian 
country,"  because  congress  has  not  declared  it  so;  that  the  act  of 
1834  did  not  extend  itself,  proprio  vigore,  over  Alaska  on  its  cession 
to  the  United  States;  that  congress  having  made  two  sections  of  the 
act  of  1834  applicable,  it  must  be  inferred  that  there  was  no  inten- 
tion to  extend  more  than  those  two  sections;  that  the  country  is  in- 
habitable by  white  persons  whose  rights,  property  and  religion  are 
guaranteed  by  treafy;  that  the  act  of  1834  was  a  local  act,  and  con- 
tained no  provision  by  which  it  should  in  the  future  be  extended  in 
any  direction. 

Counsel  for  the  prisoner  rely  to  a  great  extent  on  the  case  of  Et 
parte  Grow  Dog,  109  U.  S.,  656,  at  page  561,  where  the  court  de- 
fines ''Indian  country."  This  case  was  decided  at  the  October 
term  of  the  supreme  court,  1883,  Mr.  justice  Matthews  delivering 
the  opinion  of  the  court. 

The  question  of  jurisdiction  was  deemed  by  congress  to  be  of 
such  importance  to  the  prisoner  and  the  public,  as  to  justify  a 
special  appropriation  for  the  payment  of  the  expenses  incurred  on 
his  behalf,  in  presenting  the  case  to  the  supreme  court  of  the  United 
States.  Confess  therefore,  on  the  third  of  March,  1883,  22  stat.^ 
624,  appropriated  one  thousand  dollars  for  his  defense.  The  facts 
are  as  follows:  The  prisoner  Crow  Dog,  an  Indian  of  the  Sioux 
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tiibe,  mmdered  another  Indian  of  the  same  tribe  oalled  Spotted 
TkH^  on  the  Indian  reservation  in  Dakota,  he  was  convicted  before 
the  first  judicial  district  conrt  of  Dakota,  and  the  jadgment  was 
■flirmed  on  a  writ  of  error,  by  the  snpreme  cou)rt  of  the  territory. 
A  petition  for  a  writ  of  habeas  carpus  was  made  to  the  supreme  court 
of  the  United  States,  and  that  ooart  held,  that  the  district  court  of 
Dakota  was  without  jurisdiction  to  find  or  try  the  indictment  against 
the  prisoner,  and  that  the  conviction  and  sentence  were  void.  The 
court  held  that  the  offense  was  committed  in  ^*  Indian  country,"  but 
the  argament  in  support  of  the  jurisdiction  of  the  district  court  was  to 
the  effect  that  admitting  that  the  offense  was  committed  in  *'  Indian 
oountrv/'  that  section  2,146,  revised  statutes,  was  not  applicable, 
because  it  had  been  repealed  by  the  operation  and  legal  effect  of 
the  treaty  with  the  different  tribes  of  the  Sioux  Indians,  of  April 
1868,  and  an  act  of  congress  of  February,  1877;  but  the  direct  point 
decided  in  the  case  was,  that ''  neither  the  provisions  of  the  l^eaty 
vith  the  Bionx  Indians,  that  if  bad  men  among  the  Indians  shall 
commit  a  wrong  or  depredation  upon  the  person  or  property  of  any 
one,  white,  black,  or  udian,  subject  to  the  authority  of  the  United 
States,  and  at  peace  therewith,  the  Indians  herein  named  solemnly 
agree  that  they  will,  upon  proof  made  to  their  agent,  and  notice  by 
lum,  deliver  up  the  wrong  doer  to  the  United  States,  to  be  tried  and 
pmoshed  aeoording  to  its  laws,  nor  any  other  provision  in  that  act» 
nor  the  provision  in  article  8  of  the  agreement  in  the  act  of  February^ 
1877,  that  they  shall  be  subject  to  the  laws  of  the  United  States, 
'nor  any  other  provision  in  that  agreement  or  act,  operated  to  repeal 
the  provisions  of  the  revised  statutes,  sec.  2,146,  which  excepts  from 
the  gmend  jnrisdietion  of  courts  of  tiie  United  States  over  offences 
eommiited  in  'Indian  country,'  crimes  committed  by  one  Indian 
againat  the  person  or  property  of  another  Indian."  Therefore,  this 
ease  is  not  a  direct  authority  on  the  question  now  before  us,  as  there 
is  no  doubt  that  if  this  is  ''Indian  country,"  section  2,146  is  appli- 
oable/  the  case  of  Grow  Dog  is.  however,  most  valuable  for  its  ais- 
ess8i<m  of  the  question  as  to  what  constitutes  Indian  country. 

At  paees  660  and  561,  Mr.  justice  Matthews  says:  "  The  first  sec- 
turn  of  the  Indian  Intercourse  Act  of  June  30,  1834,  4  statutes,  729, 
defines  the  '  Indian  country'  as  follows:  That  all  that  part  of  the 
United  States  west  of  the  Mississippi,  and  not  within  the  states  of 
MiSBOim  and  Louisiana,  or  the  territory  of  Arkansas,  and  also  that 
part  of  the  United  States  east  of  the  Mississippi  river,  and  not  within 
any  state  to  which  the  Indian  title  has  not  been  extinguished,  for 
the  purpose  of  this  act,  be  taken  and  be  deemed  to  be  the  '  Indian 
ooontry.'  Since  .the  passage  of  that  act  great  changes  have  taken 
phee  by  the  acquisition  of  new  territory,  by  the  creation  of  new 
BlateSy.and  by  the  organization  of  territorial  governments;  and  the 
revised  statutes,  while  retaining  the  substance  of  many  important 
provisions  of  the  act  of  1834,  with  amendments  and  additions  since 
regulating  intercourse  with  the  Indian  tribes,  has,  neverthe- 
,  omitted  all  definition  of  what  now  must  be  taken  to  be  '  Indian 
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country.'  Nevertheless,  although  the  section  of  the  act  of  1834, 
containing  the  definition  of  that  date  has  been  repealed,  it  is  not 
to  be  regarded  as  if  it  had  never  been  adopted,  bat  may  be  referred 
to  in  connection  with  the  provisions  of  its  original  context  which 
remain  in  force,  and  may  be  considered  in  connection  with  the 
chanp[es  which  have  taken  place  in  our  situation,  with  a  view  of  de- 
termining from  time  to  time  what  must  be  regarded  as  Indian  coun- 
try  when  it  is  spoken  of  -  in  the  statutes.  It  is  an  admitted  rule  in 
the  interpretation  of  statutes  that  clauses  which  have  been  repealed 
may  still  be  considered  in  construing  the  provisions  that  remain  in 
force.  This  rule  was  applied  in  reference  to  the  very  question  now 
under  consideration  in  Bates  v.  Clark,  95  U.  8.,  204.  It  was  said 
in  that  case  by  Mr.  justice  Miller,  delivering  the  opinion  of  the 
court,  that  it  follows  from  this  that  all  the  country  described  by  the 
act  of  1834  as  'Indian  country/  remains  Indian  country  as  long 
as  the  Indians  retain  their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  lose  that  title,  in  the  absence  of 
any  different  provision  by  treaty  or  by  act  of  congress.  Incur  opin- 
ion, that  definition  now  applies  to  all  the  country  to  which  the 
Indian  title  has  not  been  extinguished  within  the  limits  of  the 
United  States,  even  when  not  within  a  reservation  expressly  set 
apart  for  the  exclusive  occupancy  of  Indians,  although  much  of  it 
has  been  acquired  since  the  passage  of  the  act  of  1834,  and  notwith- 
standing the  formal  definition  in  that  act  has  been  dropped  from  the 
statutes,  excluding,  however,  any  territory  embraced  within  the 
extreme  geographical  limits  of  a  state,  not  excepted  from  its  juris- 
diction by  a  treaty  or  by  statute,  at  the  time  of  its  admission  into 
the  Union,  but  saving  even  in  respect  to  territory  not  thus  excepted, 
and  actually  in  the  exclusive  occupancy  of  Indians,  the  authority  of 
congress  over  it  under  the  constitutional  power  to  regulate  com* 
merce  with  the  Indian  tribes,  and  under  any  treaty  made  in  pursu- 
ance of  it :  United  States  v.  McBratney,  104  U .  S. ,  621.  This  defini- 
tion, though  not  now  expressed  in  the  revised  statutes,  is  implied  in 
all  those  provisions,  most  of  which  were  originally  connected  with  it 
when  first  enacted,  and  which  still  refer  to  it.  It  would  be  other- 
wise impossible  to  explain  these  references  or  give  effect  to  many 
of  the  most  important  provisions  of  existing  legislation  for  the  gov- 
emmentof  'Indian  country.'" 

Now,  does  the  above  description  of  what  constitutes  Indian  country^ 
enlarge  or  extend  the  original  description  in  the  act  of  1834?  When 
the  court  refers  to  the  Act  of  1834,  resurrects  it,  as  it  were,  it 
certainly  is  for  the  purpose  of  showing  what  was  '*  Indian  oounbry'* 
as  described  by  that  act.  The  revised  statutes  have  omitted  all  defini* 
tion  of  what  must  now  be  taken  to  be  *' Indian  countnr,"  the  court 
therefore  refers  back  to  the  first  section  of  the  act  of  1834,  and  the 
description  therein  contained.  The  court  also  refers  to  Mr.  justice 
MilWs  definition  in  Bates  v.  Olark,  95  U.  S.,  204,  as  follows:  ''All 
the  country  described  by  the  act  of  1834,  remains  Indian  eonntacj^ 
so  long  as  the  Indians  retain  their  original  title  to  the  soUi  «nd 
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to  be  Indian  connby,  whenever  they  lose  that  title  in  the  ab- 
of  any  different  provision  by  treaty  or  by  act  of  congress/' 
and  the  court  then  say,  ''  in  onr  opinion  the  above  definition  applies 
to  all  the  oonntry  to  which  the  Indian  title  has  not  been  extin- 
guished within  the  limits  of  the  United  States,  even  when  not 
within  a  reservation  expressly  set  apart  for  the  exclusive  occupancy 
of  Indians,  although  much  of  U  has  been  acquired  since  the  passage 
of  the  act  of  1834  and  notwithstanding  the  formal  definition  in  that 
act  has  been  dropped  from  the  statutes/' 

This  second  definition  bv  the  court,  in  which  they  adopt  justice 
Miller's  definition  as  the  foundation,  would  possibly  seem  from  its 
language,  io  extend  the  description  of  '* Indian  country,"  contained  in 
the  act  of  1834,  but  it  will  be  observed,  on  careful  reading,  that  it 
doet  not  go  further  than  justice  Miller's  definition,  and  his  definition 
is  eoeprcBdy  limited  to  the  country  described  by  the  act  of  1834. 

Therefore,  if  Alaska  was  embraced  within  the  description  and 
definition  x>f  ''Indian  country"  as  contained  in  the  act  of  1834,  and 
if  the  definition  of  what  is  now  to  be  considered  "Indian  country" 
in  ex  jfarie  Crow  D(^,  is  limited  to  the  description  in  the  act  of 
1834,  if  this  is  so,  then  the  case  of  '  'Crow  Dog"  is  to  be  considered 
rattier  as  an  authority  against  Alaska  being  "Indian  country."  It 
viU  be  remembered  that  the  case  of  United  States  v.  Seveloff,  2 
Sawyer,  311,  is  a  direct  authority  to  the  effect  that  the  act  of  1834, 
d^joing  the  limits  of  the  "Indian  country,"  was  not  extended  over 
Alaska. 

Counsel  for  the  prisoner  also  refer  to  the  remarks  of  Mr.  justice 
Matthews  in  ex  parte  Crow  Dog  at  page  671,  where  the  learned 
judge,  speaking  of  the  injustice  of  making  Indians  amenable  to  our 
laws,  says,  "it  is  a  case  where  the  law  is  sought  to  be  extended  over 
aliens  and  strangers,  over  the  members  of  a  community  separated 
by  race,  by  tradition,  by  the  instincts  of  a  free  though  savage  life, 
from  the  authority  aad^power  which  seeks  to  impose  upon  them  the 
restraints  of  an  external  and  unknown  code,  and  to  subject  them  to 
the  responsibilities  of  civil  conduct,  according  to  rules  and  penal- 
ties of  which  they  could  have  no  previous  warning;  f^hich  judges 
them  by  a  standard  made  by  others,  and  not  for  them;  which  takes 
no  account  of  the  conditions  which  should  except  them  from  its  ex- 
letions,  and  makes  no  allowance  for  their  inability  to  understand  it. 
It  tries  them,  not  by  their  peers,  nor  by  the  customs  of  their  people 
nor  the  law  of  their  land,  but  by  superiors  of  a  different  race,  ac- 
cording to  the  law  of  a  social  state  of  which  they  have  an  imperfect 
conception,  and  which  is  opposed  to  the  tradition  of  their  history, 
to  the  habits  of  their  lives,  to  the  strongest  prejudices  of  their  sav- 
age nature;  one  which  measures  the  red  man's  revenge,  by  the 
maxims  of^tiie  white  man's  morality. " 

The  above  remarks  are,  no  doubt,  deserving  of  most  careful  con- 
siderati<m,  and  they  apply  with  equal  force  to  the  case  now  before 
la.  It,  no  doubt,  has  been  the  policy  of  the  government  to  leave  an 
Indian,  who  commits  a  crime  against  another  Indian,  to  be  punished 
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oonntry.'  NeTertheless,  although  the  section  of  the  act  of  1834, 
oontaining  the  definition  of  that  date  has  been  repealed,  it  is  not 
to  be  regarded  as  if  it  had  never  been  adopted,  but  may  be  referred 
to  in  connection  with  the  provisions  of  its  original  context  which 
remain  in  force,  and  may  be  considered  in  connection  with  the 
changes  which  have  taken  place  in  oar  sitoation,  with  a  view  of  de~ 
termining  from  time  to  time  what  must  be  regarded  as  Indian  coun- 
try when  it  is  spoken  of  in  the  statutes.  It  is  an  admitted  rule  in 
the  interpretation  of  statutes  that  clauses  which  have  been  repealed 
may  still  be  considered  in  construing  the  provisions  that  remain  ia 
force.  This  rule  was  applied  in  reference  to  the  very  question  now 
under  consideration  in  Bates  v.  Olark,  95  U.  S.,  204.  It  was  said 
in  that  case  by  Mr.  justice  Miller,  delivering  the  opinion  of  the 
court,  that  it  follows  from  this  that  all  the  country  described  by  the 
act  of  1834  as  'Indian  country,'  remains  Indian  country  as  long 
as  the  Indians  retain  their  original  title  to  the  soil,  and  ceases 
to  be  Indian  country  whenever  they  lose  that  title,  in  the  absence  of 
any  diflferent  provision  by  treaty  or  by  act  of  congress.  In  our  opin- 
ion, that  definition  now  applies  to  all  the  country  to  which  the 
Indian  title  has  not  been  extinguished  within  the  limits  of  the 
United  States,  even  when  not  within  a  reservation  expressly  set 
apart  for  the  exclusive  occupancy  of  Indians,  although  much  of  it 
has  been  acquired  since  the  passage  of  the  act  of  1834,  and  notwith- 
standing the  formal  definition  in  that  act  has  been  dropped  from  the 
statutes,  excluding,  however,  any  territory  embraced  within  the 
extreme  geographical  limits  of  a  state,  not  excepted  from  its  juris- 
diction by  a  treaty  or  by  statute,  at  the  time  of  its  admission  into 
the  Union,  but  saving  even  in  respect  to  territory  not  thus  excepted, 
and  actually  in  the  exclusive  occupancy  of  Indians,  the  authority  of 
congress  over  it  under  the  constitutional  power  to  regulate  com- 
merce with  the  Indian  tribes,  and  under  any  treaty  made  in  pursa- 
ance  of  it :  United  States  v.  McBratney,  104  U.  S. ,  621.  This  defini- 
tion, though  not  now  expressed  in  the  revised  statutes,  is  implied  in 
all  those  provisions,  most  of  which  were  originally  connected  with  it 
when  first  enacted,  and  which  still  refer  to  it.  It  would  be  other- 
wise impossible  to  explain  these  references  or  give  effect  to  many 
of  the  most  important  provisions  of  existing  legislation  for  the  gov- 
ernment of  'Indian  country.'" 

Now,  does  the  above  description  of  what  constitutes  Indian  country, 
enlarge  or  extend  the  original  description  in  the  act  of  1834?  When 
the  court  refers  to  the  Act  of  1834,  resurrects  it,  as  it  were,  it 
certainly  is  for  the  purpose  of  showing  what  was  ''  Indian  country" 
as  described  by  that  act.  The  revised  statutes  have  omitted  all  defini- 
tion of  what  must  now  be  taken  to  be  "  Indian  country,"  the  court 
therefore  refers  back  to  the  first  section  of  the  act  of  1834,  and  the 
description  therein  contained.  The  court  also  refers  to  Mr.  justice 
Miller's  definition  in  Bates  v.  Olark,  96  U.  S.,  204,  as  follows:  ''All 
the  country  described  by  the  act  of  1834,  remains  Indian  country, 
so  long  as  the  Indians  retain  their  original  title  to  the  soU,  «nd 
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eeases  to  be  Indian  country,  whenever  they  lose  that  title  in  the  ab- 
aesoe  of  any  different  provision  by  treaty  or  by  act  of  congress," 
aod  the  court  then  say,  "  in  our  opinion  the  above  definition  applies 
to  all  the  country  to  which  the  Indian  title  has  not  been  extin- 
gaished  within  the  limits  of  the  United  States,  even  when  not 
within  a  reservation  expressly  set  apart  for  the  exclusive  occupancy 
of  Indians,  although  much  of  it  has  been  acquired  since  the  passage 
of  the  act  of  1834  and  notwithstanding  the  formal  definition  in  that 
set  has  been  dropped  from  the  statutes." 

This  second  definition  bv  the  court,  in  which  they  adopt  justice 
Miller's  definition  as  the  foundation,  would  possibly  seem  from  its 
Ungnage,  to  extend  the  description  of  ^'Indian  country,"  contained  in 
the  act  of  1834,  but  it  will  be  observed,  on  careful  reading,  that  it 
do&  not  go  tnxther  than  justice  Miller's  definition,  and  his  definition 
noipremy  limited  to  the  country  described  by  the  act  of  1834. 

Therefore,  if  Alaska  was  embraced  within  the  description  and 
definition  x>f  ''Indian  country"  as  contained  in  the  act  of  1834,  and 
if  the  definition  of  what  is  now  to  be  considered  ' 'Indian  country" 
in  ex  forte  Grow  Dog,  is  limited  to  the  description  in  ^he  act  of 
1834,  if  this  is  so,  then  the  case  of  '  'Crow  Dog*'  is  to  be  considered 
nther  as  an  authority  against  Alaska  being  "Indian  country."  It 
will  be  remembered  that  the  case  of  United  States  v.  Seveloff,  2 
Sawyer,  311,  is  a  direct  authority  to  the  effect  that  the  act  of  1834, 
defining  the  limits  of  the  "Indian  country,"  was  not  extended  over 
Alaska. 

Gonnsel  for  the  prisoner  also  refer  to  the  remarks  of  Mr.  justice 
Matthews  in  ex  parte  Grow  Dog  at  page  671,  where  the  learned 
jndge,  speaking  of  the  injustice  of  making  Indians  amenable  to  our 
laws,  says,  "it  is  a  case  where  the  law  is  sought  to  be  extended  over 
ftlieos  and  strangers,  over  the  members  of  a  community  separated 
bj  race,  by  tradition,  by  the  instincts  of  a  free  though  savage  life, 
from  the  authority  aad^power  which  seeks  to  impose  upon  them  the 
restraintB  of  an  external  and  unknown  code,  and  to  subject  them  to 
the  responsibilities  of  civil  conduct,  according  to  rules  and  penal- 
ties of  which  they  could  have  no  previous  warning;  ^hich  judges 
them  by  a  standard  made  by  others,  and  not  for  them;  which  takes 
1K>  account  of  the  conditions  which  should  except  them  from  its  ex- 
actions, and  makes  no  allowance  for  their  inability  to  understand  it. 
It  tries  them,  not  by  their  peers,  nor  by  the  customs  of  their  people 
Qor  the  law  of  their  land,  but  by  superiors  of  a  different  race,  ac- 
cording to  the  law  of  a  social  state  of  which  they  have  an  imperfect 
conception,  and  which  is  opposed  to  the  tradition  of  their  history, 
to  the  habits  of  their  lives,  to  the  strongest  prejudices  of  their  sav- 
>gd  nature;  one  which  measures  the  red  man's  revenge,  by  the 
B^ttims  ofithe  white  man's  morality. " 

The  above  remarks  are,  no  doubt,  deserving  of  most  careful  con- 
sideration, and  they  apply  with  equal  force  to  the  case  now  before 
^-  It,  no  doubt,  has  been  the  policy  of  the  ffovernment  to  leave  an 
Indian,  who  commits  a  crime  a^nst  another  Indian,  to  be  punished 
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by  the  laws,  manners  and  castoms  of  his  tribe.  The  remarks  of  jus- 
tice Matthews  certainly  should  receive  all  the  consideration  that 
counsel  claim  for  them,  but  they  cannot  change  the  law,  and  how- 
«yer  ^reat  a  hardship  it  may  be  to  put  this  prisoner  on  his  trial,  and 
try  him,  as  justice  Matthews  remarks,  ''not  by  his  peers,  nor  by  the 
customs  of  his  people,  nor  the  law  of  his  land,  but  according  to  the 
law  of  a  social  state  of  which  he  can  have  but  an  imperfect  concep- 
tion, and  which  is  opposed  to  the  traditions  of  his  history,  and  to 
the  strongest  prejudices  of  his  savage  nature,'*  however  great  a  hard- 
ship this  may  DC,  the  remedy  is  with  the  law  making  power, — ^it  is  the 
duty  of  this  court  to  administer  the  law  as  it  is  laid  down. 

Prior  to  1873,  when  congress  amended  the  Alaska  act  of  1868,  a 
law  was  greatly  needed  in  regard  to  the  introduction  of  spirituous 
liquors;  the  district  court  of  Oregon  had  held  that  this  territory  was 
not  ''Indian  country,"  and  that  the  law  prohibitingthe  introduction 
of  liquor  in  such  country  was  not  in  force  here.  The  court  farther 
said,  if  congress  desires  that  this  or  any  other  provision  of  the  Inter- 
course Act  should  be-in  force  in  Alaska,  it  can  so  provide  beyon  d 
doubt,  and  congress  did  so  provide  the  next  year,  by  making  this 
territory  "Indian  country,"  as  far  as  the  introduction  of  liquor  was 
concerned.  In  the  case  now  before  us,  if  congress  think  proper  they 
can  extend  the  first  section  of  the  Intercourse  Act  of  1834  over  Alaska, 
as  they  have  already  extended  sees.  20  and  21  of  that  act,  and  by  so 
doiug  make  this  "Indian  country,"  and  thus  extend  over  the  Indians, 
ilie  "uncivilized  native  tribes,"  as  they  are  spoken  of  in  the  treaty, 
the  provisions  of  section  2,146,  which  excepts  them  from  the  juris- 
diction of  our  laws,  as  far  as  crimes  against  each  other  are  con- 
oemed. 

It  has  been  strongly  urged  in  the  argument  that  if  there  is  any 
doubt  in  regard  to  this  question  that  the  court  should  decline  juris- 
diction, and  counsel  refer  to  Mr.  justice  Matthews'  language,  where 
lie  says,  speaking  of  the  territorial  district  court  of  Dakota,  and  of 
the  advisability  of  holding  that  territory  to  be  "Indian  country:" 
"The  nature  and  circumstances  of  this  case  strongly  reinforce  this 
rule  of  interpretation.  It  is  a  case  involving  the  judgment  of  aconrt 
of  special  and  limited  jurisdiction,  not  to  be  assumed  without  dear 
warrant  of  law.  It  is  a  case  of  life  and  death.  It  is  a  case  where, 
against  an  express  exception  in  the  law  itself,  that  law  by  argument 
and  inference  only  is  sought  to  be  extended  over  aliens  and  stran- 
gers." 

It  is  also  urged  on  the  court  that  the  remarks  of  justice  Matthews, 
when  he  speaks  of  what  is  now  to  be  considered  as  ' '  Indian  coun- 
try," should  control  the  decision  of  this  court.  In  my  judgment, 
the  case  of  Crow  Dog  and  the  case  at  bar  are  not  parallel  oases. 
The  remarks  of  justice  Matthews,  when  he  speaks  of  "Indian coun- 
try," are  most  general;  while,  on  the  other  hand,  as  I  have  before 
stated,  there  are  four  decisions  of  the  United  States  district  court 
of  Oregon,  in  which  that  most  learned  and  able  judge  distinctly 
holds  that  Alaska  is  not  "  Indian  country." 
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Therefore,  as  far  as  this  oonrt  is  controlled  in  the  deoision  of  this 
qnestion  by  decided  cases,  those  decisions  of  fudge  Deadj,  which 
are  directly  on  the  question,  and  which  certainly  are  of  the  highest 
aathority,  should,  in  mj  judgment,  hare  far  more  weight  with  the 
court  in  determining  this  question  than  the  remarks  and  general  lan- 
guage of  justice  Matthews,  when  considering  whether  or  not  the 
territory  of  Dakota  was  **  Indian  country." 

Again,  the  fact  that  the  revised  statutes  hare  omitted  all  delGinition 
as  to  what  is  now  ''  Indian  country,"  is  important  in  considering  this 
question.  It  would  seem  as  if  it  was  an  indefinite  term,  especially 
when  to  find  what  constitutes  such  country  you  have  to  refer  back 
to  the  original  act  of  1834.  Prior  to  1862,  section  20  of  the  Inter- 
coarse  Act  of  1834  contained  the  words  ' '  an  Indian  in  the  Indian 
country ;"  but  by  the  act  of  February  13,  1862,  yolume  12,  statutes, 
339,  the  words  *'  any  Indian  under  the  charge  of  any  Indian  super- 
inftendent  or  agent,"  were  substituted.  This  would  seem  to  show 
that  the  term  "  Indian  country"  was  no  longer  expressive,  was  not 
dednite  enough  to  be  continued  in  the  statutes. 

That  certain  districts  of  country  are  to  be  considered  as  ''In- 
dian country,"  there  can  be  no  doubt.  The  opinion  in  ex  parte  Grow 
Dog  defines  such^  country,  though  possibly  in  a  general  way.  But 
can  it  be  said  that,  in  the  absence  of  any  precise  definition  aefining 
such  country,  considering,  also,  that  the  term  has  been  dropped  from 
the  revised  statutes,  and  that  the  words  ''Indian  country*'  were  also 
dropped  from  section  20  of  the  act  of  1834,  and  the  words"  Indian 
agent '^  substituted;  considering,  also,  that  the  only  definition  is  that 
contained  in  the  first  section  of  the  act  of  1834;  can  it,  then,  be  said 
that  this  territory,  which  was  not  embraced  within  the  definition  in 
the  first  section  of  the  act  of  1834  (as  was  distinctly  held  by  the 
district  court  of  Oregon),  is,  notwithstanding,  "Indian  country." 
If  it  is,  it  must  be  because  the  definition  by  the  court  in  ex  parte 
Crow  Dog,  as  to  what  is  now  "Indian  country,"  has  so  extended  the 
original  definition  that  the  territory  of  Alaska  is  now  included.  In 
mj  opinion,  the  definition  of  the  court  in  Grow  Dog's  case  does  not 
titend  the  original  definition;  and  as  Alaska  was  not  included  in  that, 
it  is  not  "  Indian  country,"  so  declared  by  law. 

The  motion  to  discharge  the  prisoner,  on  the  ground  that  this  court 
has  no  jurisdiction,  is,  therefore,  denied. 


United  States  v.  Kib. 

May  Term,  1885. 

tf  (TBDKB  AND  BfANSLAUOHTBB. — The  distinctions  between  murder,  in  the  first  and  second 
degrre,  and  manslaughter,  stated,  and  commented  upon. 

iKDicncBST  for  murder.    The  instructions  state  the  facts. 

McAiusrEB,  J.     Gentlemen  of  the  jury:    The  prisoner  at  the 
bar,  Charles  Kie,  was  indicted  by  the  grand  jury  of  this  district 
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and  thereby  charged  with  the  crime  of  murder,  by  purposely  and 
of  deliberate  and  premeditated  malice,  killing  one  Nancy,  on  the 
first  day  of  September,  1884,  by  inflicting  mortal  wounds  with  a 
knife,  in  and  upon  the  body  of  the  deceased,  of  which  wounds  it 
is  alleged  she  instantly  died. 

To  the  indictment  found  by  the  grand  jury,  the  prisoner  has 
pleaded  not  guilty,  and  you  are,  under  your  oaths,  and  the  instruc- 
tions of  the  court  as  to  the  law,  called  upon  to  decide  from  the  eyi- 
dence,  by  your  verdict,  as  to  his  guilt  or  innocence  of  the  crime 
charged  against  him.  The  duty  you  are  to  perform  is  the  most 
important  and  sacred  of  any  that  falls  within  the  province  of  jurors, 
important  not  only  to  the  prisoner,  but  also  to  the  protection,  saf  eiy 
and  well  being  of  the  people  of  this  territory. 

In  cases  of  the  nature  of  the  one  now  under  consideration  jurors 
are  by  law  made  judges  of  all  the  facts  given  in  evidence,  as  well  as 
of  the  credibility  of  tne  witnesses  who  testify.  On  your  delibera- 
tion you  will  be  careful  not  to  take  into  consideration  any  fact  or 
circumstance  you  may  have  heard  without  the  walls  of  this  court 
room.  Consider  only  the  evidence  adduced  during  the  progress  of 
this  trial,  that  justice  may  be  done  to  the  people  of  this  territory 
and  to  the  prisoner. 

Under  the  indictment,  if,  in  your  opinion,  from  the  evidence  yon 
are  justified  in  so  doing,  you  can  find  the  prisoner  guilty  either  of 
murder  in  the  first  degree,  murder  in  tne  second  degree  or  of 
manslaughter. 

Mulder  in  the  first  degree,  murder  in  the  second  degree,  and  man- 
slaughter are  by  the  laws  of  this  territory  defined  as  follows: 

''  If  any  person  shall  purposely,  and  of  deliberate  and  premedi- 
tated malice,  kill  another,  such  person  shall  be  deemed  guilty  of 
murder  in  the  first  degree." 

'*  If  any  person  shall  purposely  and  maliciously  but  toUhoiut  cfe- 
liberation  and  premeditation  kill  another,  such  person  shall  be  deemed 
guilty  of  murder  in  the  second  degree." 

'*  If  any  person,  shall  without  malice,  express  or  implied,  and 
without  deliberation,  upon  a  sudden  heat  of  passion,  caused  by  a 
provocation  apparently  sufficient  to  make  Ihe  passion  irresistible, 
voluntarily  kill  another,  such  person  shall  be  deemed  guilty  of 
manslaughter." 

In  order  to  make  the  killing  either  murder  or  manslaugther,  it 
is  requisite  that  the  party  die,  within  a  day  and  a  year  after  the 
stroke  received,  or  the  cause  of  death  administered.  In  order  to 
make  the  killing  murder  in  the  first  degree,  it  must  have  been  done 
purposely  and  of  deliberate  and  premeditated  malice.  In  order  to 
make  the  killing  murder  in  the  second  degree  it  must  have  been 
done  purposely  and  maliciously,  but  without  deliberation  and  pre- 
meditation, in  order  to  make  the  killing  manslaughter  it  must 
have  been  done  without  malice  express  or  implied,  and  without 
deliberation,  upon  a  sudden  heat  of  passion,  caused  by  provocation 
apparently  sufficient  to  make  the  passion  irresistible. 
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The  statute  also  provides  that  there  shall  be  some  other  evidence 
of  malice  than  the  mere  proof  of  killing,  to  constitute  murder  in 
the  first  degree;  and  deliberation  and  premeditation  when  necessary 
to  constitute  murder  in  the  first  degree,  shall  be  evidenced  by 
poisoning,  lying  in  wait,  or  some  other  proof  that  the  design  was 
formed  and  matured  in  cool  blood,  and  not  hastily  upon  the  occasion. 
Deliberation  is  that  act  of  the  mind  which  examines  and  considers 
whether  a  contemplated  act  should  or  should  not  be  done.  Pre- 
meditation is  when  the  intention  to  do  an  act  has  been  formed  before 
the  attempt  to  execute  it. 

Therefore,  gentlemen,  if  you  find  that  the  prisoner  committed 
this  crime  purposely  and  of  deliberate  and  premeditated  malice, 
and  that  the  malice  is  shown  by  other  eviai^nce  than  the  mere 
proof  of  tibe  killing,  and  that  the  deliberation  and  premeditation 
are  shown  by  proof  that  the  design  was  formed  and  matured  in  cool 
blood  and  not  hastily  upon  the  occasion,  as  if  by  poisoning  or  lying 
in  wait,  you  will  find  the  prisoner  guilty  of  murder  in  the  first  degree. 

If  you  find  that  the  prisoner  committed  this  crime  purposely  and 
maUcioualy  but  without  deliberation  and  premeditation,  you  will 
find  him  guilty  of  murder  in  the  second  degree. 

If  you  find  that  the  prisoner  committed  this  crime  without  malice, 
express  or  implied,  and  without  deliberation,  but  upon  a  sudden 
beat  of  passion  caused  by  provocation  apparently  sufficient  to  make 
the  passion  irresistible,  you  will  find  him  guilty  of  manslaughter. 

If  you  find,  gentlemen,  that  the  deceased  did  not  come  to  her 
death  within  the  time  above  stated  at  the  hands  of  the  prisoner, 
joa  will  find  a  verdict  of  not  guilty. 

If  you  have  any  reasonable  doubt  as  to  the  guilt  of  the  prisoner, 
or  to  any  of  the  elements  that  constitute  murder  in  the  first  degree, 
jon  will  find  him  not  guilty  of  murder  in  the  first  degree,  and  if  you 
bare  any  reasonable  doubt  as  to  any  of  the  elements  that  constitute 
iDorder  in  the  second  degree,  you  will  find  him  not  guilty  of  murder 
in  the  second  degree,  and  if  you  have  any  reasonable  doubt  as  to 
any  of  the  elements  that  constitute  manslaughter,  you  will  find  him 
not  guilty  of  manslaughter.  In  other  words,  gentlemen,  the  pris- 
oner is  entitled  to  the  benefit  of  any  reasonable  doubt  as  to  any  of 
the  elements  that  constitute  any  of  the  crimes  above  named. 

In  the  event  of  your  agreeing  upon  a  conviction  of  the  prisoner, 
jon  will  state  in  your  verdict,  if  he  is  guilty  of  murder  in  the  first 
degree,  murder  in  the  second  degree,  or  guilty  of  manslaughter.  If 
be  be  not  guilty  of  any  of  the  offenses  mentioned,  your  verdict  will 
be  "  not  guilty." 

In  determining  the  credibility  of  witnesses  you  can  take  into  con- 
sideration their  appearance  and  deportment  when  testifying;  the 
probability  of  the  truth  of  their  statements,  independently  of  or  in 
eonnection  with  other  evidence  adduced;  their  friendly  or  hostile 
feelinfls  toward  the  prisoner;  to  what  extent  they  are  contradicted, 
as  weii  as  their  means  of  knowledge;  and  you  can  judge  of  and  test 
tiieir  credibility  according  to  your  best  knowledge  of  the  laws  gov- 

Sou  81— a. 
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eraing  human  action.  Yon  will  carefully  consider  all  the  circum- 
stances of  the  case  as  detailed  in  the  evidence,  and  apply  to  them 
the  principles  of  law  I  have  given  to  you.  Your  aeiiberations 
should  be  calm  and  serious,  and  you  should  not  be  influenced  by 
prejudice  or  passion. 
The  case  is  submitted  to  your  careful  deliberation. 


SUPREME  COURT  OF  ARIZONA. 
DowLiNG  V.  Hunt. 

FUed  Jvly  i,  1885. 

Action  on  Check— Demand  and  Notice  Must  be  Allbqbd.— In  the  oomplunt  against 
the  drawer  of  a  bank  check  or  bill  of  exchange,  it  is  necessary  to  aver  either  demand  and 
notice  to  the  drawer  of  non-payment,  or  such  facts  as  would  excuse  demand  and  notice. 

Appeal  from  the  district  court  of  Pima  county.  The  opinion 
states  the  facts. 

Haynaa  dk  Stylaa,  for  the  respondent. 
c7.  A.  Anderson,  for  the  appellant. 

PiNNET,  J.  This  action  was  brought  to  recover  upon  a  bank  check 
alleged  to  have  been  given  by  appellent  to  respondent  on  the  Guar- 
antee Bank  of  Philadelphia,  about  the  month  of  March,  1883.  The 
complaint  alleges  that  the  check  was  presented  for  payment  about 
April  1,  1883,  and  that  payment  was  refused  by  the  bank.  Appel- 
lant bein^  a  non-resident,  and  the  complaint  alleging  that  he  has 
property  m  this  territory,  the  action  is  brought  here.  There  was  no 
appearance  in  the  court  below  on  the  part  of  defendant.  Judgment 
was  taken  by  default,  and  the  case  is  brought  up  on  the  judgment 
roll.  It  is  claimed  by  counsel  for  appellant  that  the  complaint  fails 
to  state  a  cause  of  action,  for  the  reason  that  the  complaint  fails  to 
allege  notice  to  the  drawer  of  presentment  and  non-payment.  Under 
our  practice,  if  the  complaint  fails  to  state  a  cause  of  action,  a  re- 
covery and  judgment  cannot  be  sustained.  The  giving  of  a  check 
on  a  bank  transfers  at  once  the  amount  of  funds  called  for  by  the 
check  from  the  drawer  to  the  drawee,  when  the  drawer  has  funds  at 
the  bank,  and  if  the  bank  refuses  to  pay  for  any  cause,  the  drawer 
is  entitled  to  notice  so  he  may  enquire  into  the  cause  of  such  refusal. 

In  a  complaint  against  the  drawer  of  a  bank  check  or  bill  of  ez- 
chaDge,  so  called,  it  is  necessary  to  aver  either  demand  and  notice 
to  the  drawer  of  non-payment  or  such  facts  as  would  excuse  demand 
and  notice:     Shultz  t;.  Depuy,  3  Abb.  Pr.  Bep.,  252. 

We  are  of  the  opinion  that  the  complaint  fails  to  allege  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  for  this  reason  the 
judgment  will  be  reversed  and  cause  remanded. 

HowABD,  C.  J.,  and  FiTzaERALD,  J.,  concurred. 
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SUPREME  COURT  OF  COLORADO. 
Knoth  v.  Barolat  et  al. 

FU9d  May  JH,  1886, 

Rcnnoy  vob  Rihbabino— Objection  whxn  Waivxd.— An  objection  that  the  bill  of 
«0e|>lKNM  does  not  purport  to  contain  all  the  evidence,  will  be  deemed  waived  and  not  con* 
lidercd  on  a  petition  for  a  rehearing,  if  the  objection  were  not  raised  prior  to  the  original 
BobBisffion  of  the  case. 

Rbbbabiko  dbbtikd  for  the  reasons  stated  in  the  opinion. 

PimTiON  for  a  rehearing.  The  prior  opinion  is  reported  in 
6  West  Coast  Bep.,  582. 

L.  W.  Dcdiff  and  TUford  dk  OUmore^  for  the  plaintiff  in  error* 
B.  L.  Carr,  for  the  defendants  in  error. 

Br  THE  Court.  Each  and  every  matter  presented  upon  this  re- 
hearing, save  one,  was  falljand  carefully  examined  in  preparing  the 
opinion  heretofore  filed.  We  are  still  satisfied  with  the  correctness 
of  the  views  therein  expressed^  and  deem  any  farther  argument 
thereof  unnecessary^. 

The  question  which  was  not  then  considered  relates  to  the  suffi- 
ciency of  the  bill  of  exceptions.  Counsel  now  for  the  first  time  urge 
the  proposition  that  the  bill  does  not  ''purport  to  contain  all  the 
evidence/*  and  therefore  the  sufficiency  of  tne  proofs  could  not  be 
inquired  into.  We  do  not  feel  called  upon  to  determine  whether  or 
not  the  defect  suggested  actually  exists.  If  counsers  idea  that  the 
objection  is  well  taken  be  correct,  in  our  judgment  it  has  been 
waived.  The  cause  was  argued  fully  upon  the  evidence  by  both  sides; 
the  objection  now  urged  was  entirely  ignored.  We  were  induced  to  in- 
vestigate the  whole  case  upon  the  theory  that  the  entire  evidence  was 
before  as.  Under  these  circumstances  we  think  it  is  too  late  at  this 
time  to  take  advantage  of  the  alleged  defect.  Such  defect,  if  it  ex- 
ists, counsel  had  the  privilege  of  urging  or  not,  as  they  chose.  From 
their  conduct  we  were  justified  in  presuming  that  they  elected  to 
waive  it. 

It  is  the  duty  of  counsel  to  present  all  questions  upon  which  they 
rely,  in  their  briefs  and  arguments  in  the  first  instance;  and  the 
court  in  reviewing  the  cause  does  not  usually  go  beyond  the  sub- 
jects to  which  its  attention  is  thus  invited,  it  would  be  obviously 
unfair  to  permit  the  presentation  of  such  questions  as  the  one  now 
before  us,  at  this  stage  of  the  proceedings.  Counsel  are  not  per- 
mitted to  present  part  of  their  case  at  the  formal  submission,  and 
the  remainder  upon  the  petition  for  rehearing.  If  they  have  dis- 
cussed all  the  errors  or  defects  upon  which  they  rely,  but  after  the 
submission  some  new  matter  or  point  bearing  upon  such  errors  or 
defects  be  discussed,  or  if  it  is  believed  that  the  court  has  over- 
looked something  material  to  a  correct  conclusion  therein,  a  petition 
for  rehearing  is  m  order. 

The  foregoing  view  is  in  accord  with  the  general  practice  hitherto 
prevailing  in  this  court;  it  is  not  in  conflict  with  the  declaration 
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made  on  the  subject,  in  Parks  v.  Wilcox,  6  Col.,  600.  The  "new 
matter  or  point  essential  or  pertinent  to  the  decision"  there  men- 
tioned, is  something  bearing  upon  the  questions  presented  at  the 
formal  submission  of  the  cause;  it  is  not  an  error  by  defect  in  the 
proceedings  below  disclosed  by  the  record,  which  should  have  been 
insisted  upon,  but  which  counsel  have  seen  fit  to  ignore  in  the  pre- 
sentation of  the  cause,  upon  its  regular  submission  in  this  court. 

While  the  whole  matter  is  in  the  sound  discretion  of  the  court, 
the  foregoing  is  the  general  rule;  exceptions  maybe  made,  but  only 
for  cogent  reasons,  growing  out  of  unusual  circumstances. 

The  rehearing  is  denied. 


QUIMBT  £T  AL.  V.  BOTD  ET  AL. 
FiUd  May  12,  X886. 
RsHKABiNO  Denied  for  the  reasons  stated  in  the  opinion. 

Petition  for  a  rehearing.  The  prior  opinion  is  reported  in 
6  West  Coast  Rep.,  171. 

N.  J.  Sharman,  for  the  appellants. 

Markham,  Patterson  dc  Thomas,  for  the  appellees. 

Bt  the  Coubt.  Upon  consideration  of  the  petition  for  rehear- 
ing of  this  cause,  and  the  points  urged  in  the  oral  arguments  thereon, 
the  court  is  of  opinion  that  the  application  should  be  denied. 

As  stated  in  the  opinion,  the  only  question  about  which  we  enter- 
tained any  doubt,  was  the  sufficiency  of  the  testimony  to  support 
the  verdict  of  the  jury  as  to  the  performance  of  the  annual  labor 
required  by  law,  for  the  year  1880,  and  we  are  still  of  opinion,  in 
view  of  the  whole  testimony  and  the  repeated  verdicts  for  the  plaint- 
iffs, that  we  would  not  be  warranted  m  reversing  the  cause  upon 
that  ground. 

While  the  testimony  of  the  plaintiffs  below  was  mainly  directed 
to  the  point,  that  the  price  paid  for  the  work  performed  was  a  rea- 
sonable price  for  work  of  that  character  and  extent,  when  done  on 
contract,  yet  there  was  some  evidence  tending  to  show  its  actual 
value,  and  that  it  came  up  to  the  legal  standard. 

We  are  still  of  opinion  that  there  is  no  force  in  the  objection 
urged  against  the  validity  of  the  location  of  the  Paymaster  claim. 

Behearing  denied. 
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Eayseb  v.  Mangham. 

Filed  May  le,  1885, 

PAKfniSHiF— Lakd  Pubohabkd  with  Pabtnkrshtp  Fondb— Trusts.— Whore  one  part- 
wr,  b^TiDg  partoei^ip  fimdft  in  his  poBoeauoOj  to  be  used  for  partnership  purposes,  without 
tiie  oontent  of  bia  co-partner  invests  the  same  in  land  for  himself,  taking  the  title  in  his  own 
Dime,  the  co-jMitner  may  demand  an  interest  in  the  realty  purchased,  corresponding  in  ex- 
tent with  his  interest  in  the  money  paid  therefor.  And  a  court  of  equity,  in  such  case,  will 
recognize  the  resnlting  trust,  even  though  the  partner  thus  appropriating  the  partnership 
fosds,  intended  to  account  therefor  upon  final  settlement,  and  was  innocent  of  any  fraudulent 
intenl 

RiHXAKnco  DCXIZD,  for  reasons  stated  in  the  opinion. 

Petition  for  a  rehearing.  The  prior  opinion  is  reported  in 
6  West  Coast  Bep.,  461. 

Luther  8.  Dixon,  J.  W.  Mills  and  A.  B.  BushneU,  for  the  appel- 
lant. 
Charles  E.  Oast,  for  the  appellee. 

Helm,  J.  Where  one  partner,  having  partnership  funds  in  his  pos- 
BeBsion  to  be  used  for  partnership  purposes,  without  the  consent  of 
his  co-partner,  invests  the  same  in  land  for  himself,  taking  title  in 
bis  own  name,  the  co-partner  may  demand  an  interest  in  the  realty 
purchased,  corresponding  in  extent  with  his  interest  in  the  money 
paid  therefor.  And  it  is  probably  true  that  in  such  case  a  court  of 
equity  will  not  hesitate  to  recognize  the  resulting  irust,  even  though 
the  partner  thus  appropriating  the  trust  fund  intended  to  account 
therefor  upon  final  settlement  and  was  innocent  of  any  fraudulent 
purpose.  The  ordinary  principle  in  equity  relating  to  the  invest- 
ment of  trust  funds  by  the  trustee  is  held  applicable  to  such  cases; 
ftod  a  co-partner  has  the  right,  at  his  election,  when  there  are  no  in- 
terrening  innocent  purchases  or  incumbrances  to  follow  the  money, 
and  recl^m  his  proportionate  interest  in  the  land. 

It  is  safe  to  say  that  the  foregoing  general  rule  is  now  well  estab- 
lished; it  is  highly  beneficent  and  wholesome,  and  we  make  no  issue 
with  counsel  concerning  its  existence.  But,  in  our  jud^ent,  it 
does  not  cover  the  case  at  bar,  and  its  application  thereto  would  be 
unwarranted. 

The  reasons  for  the  foregoing  rule  are  that  the  trust  fund  is  in  the 
hands  of  the  trustee  or  partner  for  certain  specific  purposes;  and 
vhen  he  used  it  without  the  consent  of  the  cestui  que  trust  or 
OQ-partner  in  the  purchase  of  realty  for  himself,  he  is  guilty  of  a 
breach  of  trust;  there  is  a  diversion  of  the  trust  fund  to  a  purpose 
not  contemplated  by  the  conditions  of  the  trust;  and  so  watchful  is 
a  court  of  equity  over  the  acts  of  trustees,  and  so  jealous  is  it  of  the 
interests  of  beneficiaries,  that  it  often  pronounces  such  appropria- 
tion wrongful,  regardless  of  intent.  It  says  to  the  trustee  or  partner : 
"Tour  motive  may  be  pure;  you  may  fully  intend  to  return  the 
money  used  with  a  gratifying  addition  thereto,  by  way  of  interest  or 
oUierwise;  or  it  may  be  your  purpose  to  charge  yourself,  in  a  final 
settlement,  with  the  full  amount  appropriated,  regardless  of  the  out- 
come of  the  investment;  but  you  had  no  right  to  divert  the  money 
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from  the  fund  to  which  it  belonged  and  the  purpose  for  which  it  was 
placed  in  your  hands,  and  in  so  doing  ^ou  were  disloyal  to  the  obli- 
gations imposed  by  virtue  of  the  position  you  occupy.  This  being 
true,  the  person  upon  whom  you  have  inflicted  the  wrong  may  elect 
whether  he  will  receive  repayment  of  the  money  or  whether  he  will 
follow  it  into  the  property  bought  and  held  by  you." 

But  the  foregoing  circumstances  do  not  exist  in  the  case  at  bar. 
Mangham  did  not  thus  wrongfully  divert  partnership  moneys  in  his 
hands.   He  did  not  take  one  thousand  five  hundred  dollars  from  the 

Sartnership  treasury,  and,  adding  eighteen  thousand  five  hundred 
oUars  of  his  own,  purchase  the  property;  neither  can  it  be  said  that 
he  accomplished  this  result  by  indirection.  The  one  thousand  five 
hundred  dollars  had  been  used  by  the  partnership  for  a  partnership 
purpose;  it  had  been  invested  in  good  faith,  with  the  consent  of 
plaintiff,  for  the  attainment  of  a  collateral  object,  directly  in  the  line 
of  the  partnership  business  or  adventure;  it  secured  from  the  owner 
of  the  property  the  extension  of  time,  for  which  it  was  paid;  and  in 
accordance  with  the  terms  of  its  payment,  this  extension  having  ex- 

Sired,  it  had  practically  become  forfeited,  and  entirely  lost  to  the 
rm ;  the  firm  itself  virtually  passing  out  of  existence  by  reason  of 
the  failure  of  the  partnership  adventure.  * 

How  can  it  be  said  that  Mangham,  when  he  bought  under  these 
circumstances,  diverted  the  money  from  the  legitimate  partnership 
uses.  Instead  of  wrongfully  diverting  partnership  moneys  under  the 
view  adopted  by  us,  he  redeemed  and  saved  to  himself  and  co-partner 
that  which  had  previously  been  expended  by  the  partnership  and 
forfeited. 

It  must  be  borne  in  mind  that  we  have  heretofore  declared 
Maugham's  conduct  throughout  the  entire  transaction,  so  far  as  the 
record  shows,  void  of  any  appearances  of  actual  bad  faith;  and  the 
question  before  us  is,  was  he  through  his  purchase  of  the  mine 
guilty  of  such  a  coyistructive  fraud  as  in  and  of  itself  produced  a 
constructive  or  resulting  trust. 

It  is  apparent  from  the  foregoing  that  the  reasons  for  applying 
the  doctrine  of  resulting  trusts  to  the  investment  by  a  partner  for 
his  private  advantage  of  partnership  funds,  do  not  exist  in  this  case; 
and  the  reasons  for  the  rule  failing,  the  learned  counsel  who  urges 
this  rehearing  with  such  skill  will  be  among  the  first  to  say  that  the 
rule  itself  should  not  be  applied. 

It  might  perhaps  be  truthfully  said  that  Kayser's  conduct  after 
learning  of  the  purchase  by  Mangham  was  such  as  to  estop  him 
from  now  claiming  an  interestin  the  mine,  had  he  possessed  the  right 
in  the  first  instance.  Aside  from  the  question  of  laches  in  bringing 
this  suit,  which  was  considered  in  the  opinion  heretofore  filed,  a 
court  of  equity  might  perhaps  construe  his  language  and  acts  into 
an  election  not  to  claim  any  interest  in  the  mine.  But  we  prefer 
now  as  before,  to  rest  our  conclusions  upon  other,  and  in  our  judg- 
ment stronger,  grounds. 

The  rehearing  is  denied. 
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People  ex  bel.  Whettemobe  v.  Byallb. 

FOed  May  99  .  2885, 

Attobsst  Wboxofullt  Withholding  Propsbtt  or  CLiXNT-DisBARirENT.— An  at- 
tornej  who  receives,  in  his  offidal  capacity,  any  money  or  property  belon{(ing  to  his  client^ 
and,  apon  demand  therefor  and  tender  of  his  fees,  refuses  or  neglects  to  pay  over  the  same, 
will  be  dJabarred,  nnder  section  74  of  the  general  st&tntes,  although,  after  the  institution  of 
praoeediiigB  for  disbarment,  he  may  have  paid  the  money  wrongfuUy  withheld. 

BuLE  to  show  cause  why  an  attorney  should  not  be  disbarred.  The 
opinion  states  the  facts. 

Theo.  H.  Thomas,  attorney  general,  and  Horace  O,  Benson,  for  the 
people. 
No  appearance  for  the  respondent. 

Br  THE  CouBT.  This  proceeding  is  instituted  under  section  74 
of  the  general  statutes.  The  substance  of  this  statute  briefly  stated 
is  that  whenever  an  attorney  shall  receive  in  his  official  capacity 
any  money  or  property  belonging  to  his  client,  and  shall  upon  de- 
mand  therefor  and  tender  of  fees,  refuse  or  neglect  to  pay  over  the 
same,  any  i>erson  interested  may  apply  to  the  supreme  court  for  a 
role  requiring  such  attorney  to  snow  oaase  whjf  his  name  should 
not  be  stricken  from  the  roll  of  attorneys;  and  if  at  the  trial  the 
truth  of  the  charges  made  be  sustained,  the  court  shall  cause  the 
name  of  such  attorney  to  be  stricken  accordingly. 

After  service  of  the  rule  in  this  case  as  required  by  law,  respond- 
ent paid  the  money  wrongfully  withheld,  also  the  costs  of  this  pro- 
ceedings. It  seems  to  have  been  understood  that  the  proceeaing 
would  then  be  dismissed  by  relator;  as  respondent  made  no  answer, 
took  no  steps  to  defend  against  the  charge  and  departed  from  the 
state. 

We  decline  to  discharge  the  rule,  and  have  heard  the  evidence 
touching  the  matters  averred  in  the  petition. 

It  seems  to  have  been  assumed  in  the  present  and  several  similar 
cases  recently  brought  in  this  court,  that  the  statute  mentioned  was 
framed  to  aid  clients  in  collecting  moneys  thus  wrongfully  withheld 
by  their  attorneys. 

Doubtless  the  proceeding  will  tend  to  accomplish  this  purpose, 
for  two  reasons. 

Rrsi.  An  attorney  must  be  lost  to  all  sense  of  honor  as  well 
as  professional  pride,  who  would  not  thereby  be  stimulated  to 
relieve  himself  from  the  odium  attaching  to  his  breach  of  trust;  and 

Second.  Payment  of  the  money,  even  though  under  an  influence 
akin  to  coercion,  would  probably  have  some  bearing  upon  the  de- 
cision of  this  court  on  the  question  of  disbarment. 

But  we  do  not  conceive  thafc  the  statute  referred  to  was  adopted 
for  the  purpose  of  affording  an  additional  private  remedy  for  the 
collection  of  the  moneys  mentioned.  In  our  opinion,  the  principal 
object  of  the  legislature  was  to  place  in  the  hands  of  this  court  an 
additional  means  whereby  the  profession  may  be  purged  of  un- 
worthy members,  and  litigants  generally  be  protected  from  imposi- 
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tions  practiced  bj  such  persons.  As  supporting  this  view  it  may  be 
suggested  that,  without  the  statute,  at  common  law  the  client  pos- 
sessed quite  as  effective  a  remedy  for  the  wrong  under  consideration  ; 
he  might  obtain  from  the  court  a  rule  requiring  the  attorney  to  pay 
over  the  moneys  kept  back;  and  upon  disobedience  of  the  rule  the 
proper  practice  was  not  to  move  for  disbarment,  but  to  procure  an  at- 
tachment for  the  contempt:  Weeks  on  Attorneys-at-Law,  sec.  97. 
Under  this  common  law  proceeding,  as  declared  by  Hallett,  0.  J. , 
the  attorney  so  attached  might  purge  himself  by  satisfying  the  de- 
mand, but  the  statute  is  otherwise.  The  learned  judge  further  says : 
' '  By  section  7  it  is  provided  that  the  judgment  of  the  court  shall 
stand  until  the  court  shall  authorize  the  attorney  again  subscribe 
the  roll,  and  I  do  not  perceive  that  he  may  obtain  such  permission 
by  payment  of  the  money  merely :"  Concurring  opinion  In  re  Brow^n, 
2  Ool.,  658. 

The  evidence  taken  in  the  case  before  us  demonstrates  that  re- 
spondent is  guilty  of  the  offense  referred  to  in  the  statute,  and 
charged  by  the  petition;  we  think  that  he  improperly  neglected  and 
refused  to  pay  over  the  money  of  his  client,  the  relator  herein.  In- 
terpreting the  statute  as  we  do,  it  therefore  becomes  our  duty  to 
pronounce  the  judgment  of  disbarment. 

In  so  far  as  the  foregoing  views  may  conflict  with  those  of  the 
majority  of  the  court  in  the  case  mentioned,  2  Ool.,  663,  that  decis- 
ion is  modified. 

The  rule  to  show  cause  heretofore  issued  herein  is  made  absolute ; 
and  it  is  accordingly  adjudged  that  the  name  of  respondent,  John 
Y.  Byalls,  be  stricken  from  the  roll  of  attorneys  who  are  permitted 
to  practice  in  the  courts  of  this  state. 


People  ex  bel  Thomas  v.  GonnABn, 

Faed  June  17,  1886. 

Public  Ofpcers  —  Bribery  op  Eleotobs— Disqualification  ok  Officer.  —  Conceding 
that  the  statute  of  5  and  6  Edward  vi.,  ch.  16,  disqualifying  a  person  from  holdinp^  an  office 
who  has  resorted  to  corrupt  means  to  obtain  it,  was  adopted  by  the  territorial  legislature  of 
1861,  and  that  it  was  continued  in  force  by  section  1  of  the  scheclule  to  the  state  constitution, 
such  statute  was  subsequently  repealed  by  the  act  of  March  8,  1877,  entitled  '*An  act  regulat- 
ing elections  and  repealing  all  territorial  acts  upon  the  subject." 

The  Same— Constitutional  Law  -Subject  Expressed  in  Title  op  Act.— The  provis- 
ioTiN  of  such  act  of  March  8,  1877,  specifying  the  (qualifications  of  those  to  be  elected,  and  of 
the  electors,  is  germane  to  the  subject  expressed  in  the  title  of  the  act,  and,  consequently, 
not  repugnant  to  that  clause  in  the  constitution  prohibiting  the  passage  of  bills  containing 
more  than  one  subject,  and  making  void  so  much  of  any  act  as  shall  not  be  expressed  in  iU 
title. 

Quo  WABBiiNTO.    The  opinion  states  the  facts. 

f  "2%eo.  H,  Thomas,  attorney  getieral,  Luther  8.  Dixon  and  Thornton 
E.  Thomas,  for  the  people. 

Chas.  H,   IhomaSf  J,  5.  Bissell,  Joseph  W.   layhr,  Clinton  Beed, 
Wm.  Kellogg  and  Chas,  L  Thorfison^  for  the  respondent. 
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BsGEy  G.  J.  The  information  filed  by  the  attorney  general  charges 
that  tixe  respondent,  while  a  candidate  for  the  office  of  jadge  of  me 
fifth  judicial  diatricty  entered  into  seven  corrapt  contracts,  with  as 
maoy  different  electors  of  said  district,  and  that  all  of  said  contracts 
were  made  and  entered  into  by  the  respondent  for  the  purpose  of 
seonring  his  election  to  said  office.  It  is  charged  that  the  respond- 
ent contracted  separately  with  all  these  several  individuals,  to  the 
effect  that,  in  the  event  of  his  election,  he  would  appoint,  each  one  of 
them  to  the  office  of  clerk  of  the  district  court  of  Lake  county,  in 
said  district,  in  consideration  that  each  one  of  them  should  use  all 
his  influence  and  expend  large  sums  of  money  in  inducing  and  in- 
fluencing electors  to  vote  fbr  him,  and  that  in  pursuance  of  said  con- 
tract, said  persons  expended  divers  sums  of  money  in  influencing  a 
laige  part  of  the  electors  of  said  judicial  district  to  vote  for  the  re- 
spondent for  said  office. 

It  18  further  charged  that  upon  the  making  of  said  contracts,  and 
each  and  every  one  of  them,  the  respondent  immediately  became  a 
disqualified  and  disabled  person  in  law  to  have,  occupy,  or  enjoy 
said  office. 

The  truth  of  these  several  charges  is  admitted  by  the  respondent's 
demurrer  to  the  information.  It  only  remains  for  us,  therefore,  to 
determine  whether  the  misconduct  charged,  in  procuring  the  office, 
disqualified  the  respondent  to  hold  and  administer  the  same  after 
his  election. 

It  must  be  apparent  to  every  citizen  that  if  such  disgraceful  con- 
duct as  is  allied  in  this  information  does  not,  ipso  facto ,  disqualify 
one  from  administering  an  office  procured  by  the  use  of  such  means, 
the  law  is  defective  in  this  particular. 

We  desire,  in  the  first  place,  to  compliment  the  counsel  engaged 
in  the  presentation  of  this  case  to  the  court,  for  the  able  manner  in 
which  they  discussed  the  several  questions  arising  upon  the  de- 
murrer. The  arguments,  both  on  part  of  ihe  people  and  the  re- 
spondent, displayed  learning  and  research,  and  they  very  materially 
aided  the  court  in  its  investigation  of  the  subject. 

We  have  made  a  careful  examination  of  the  various  cases  cited, 
80  far  as  the  books  were  accessible,  and  we  are  free  to  say,  that 
bat  for  the  existence  of  a  statute,  referred  to  in  the  oral  argument 
but  not  discussed  in  the  briefs,  the  theory  of  the  prosecution  could 
and  would  be  sustained.  But  conceding  that  the  statute  of  5  and  6 
Edward  vi.,  ch.  16,  was  adopted  by  the  territorial  legislature  in 
1861,  and  that  it  was  continued  in  force  by  section  1  of  the  schedule 
to  the  state  constitution,  and  that  the  effect  of  this  statute  is  to  dis- 
qualify a  person  from  holding  an  office  who  has  resorted  to  corrupt 
means  to  obtain  it,  yet  we  are  reluctantly  forced  to  the  conclusion 
Uiat  the  first  state  legislature  repealed  the  statute,  so  far  as  the 
present  case  is  concerned.  That  body  passed  an  act  entitled  *'  an 
act  regulating  elections,  and  repealing  all  territorial  acts  upon  the 
subject."  It  was  approved  March  8,  1877.  Section  4,  of  that  act, 
provides  as  follows:    **  Every  qualified  elector  shall  be  eligible  to 
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hold  any  office  for  which  he  is  an  elector,  except  as  otherwise  pro- 
Tided  by  the  constitution." 

The  constitution  enjoins  upon  the  legislative  assembly  the  duty  of 
passing  laws  to  preserve  the  purity  of  the  ballot,  but  that  instru- 
ment does  not  make  the  specific  misconduct  charged  in  the  informa- 
tion a  disqualification  to  bold  office. 

We  have,  then,  an  old  English  statute,  which,  if  in  force  as  to  the 
case  presented,  would  authorize  a  judgment  of  ouster  upon  the  facts 
stated  in  this  information;  but  we  have  also  a  state  statute,  passed 
since  the  adoption  of  the  former,  the  effect  of  which  is  to  declare  the 
respondent  duly  eligible,  though  guilty  of  the  acts  charged,  such 
acts  constituting  a  misdemeanor  only,  \^hich  does  not  disqualify 
him  as  an  elector.  We  refer  to  section  1,227  of  the  general  stat- 
ute, which  operates  to  repeal  section  875  thereof  in  this  particular. 
Section  4  of  the  act  of  1877  is  irreconcilably  inconsistent  with  the 
English  statute  in  the  particular  mentioned;  the  consequence  is  that 
the  later  act  must  prevail.  We  know  of  no  rule  of  construction  ap- 
plicable to  the  case  which  will  avoid  this  result. 

The  general  rule  that  a  general  statute  does  not  repeal  a  special 
or  particular  statute  does  not  apply,  for  the  reason  that  the  statute 
of  Edward  vi.  cannot  be  said  to  be  either  a  special  or  particular 
statute.     Had  it  been  of  such  a  nature  it  would  never  have  been 
brought  to  the  shores  of  this  continent  by  the  early  colonists  trom 
England,  nor  would  it,  as  a  part  of  the  common  law,  ever  have  be- 
come the  rule  of  decision  in  any  part  of  this  country.     It  was  only 
the  public  laws  of  the  mother  country ,  and  those  of  a  general  nature, 
which  found  their  way  into  the  jurisprudence  of  this  country.    Thia 
point  was  made  by  the  relator  upon  the  argument,  and  authorities 
were  citod  to  show  that  the  statute  of  Edward  vi.  was  regarded  as 
a  public  law  in  England;  that  the  judges  ex  officio  took  notice  of  it^ 
and  because  it  was  a  general  law  and  not  local  or  special,  it,  with 
other  general  laws  of  that  country,  became  the  rule  of  decision  oa 
this  side  of  the  Atlantic  prior  to  its  adoption  by  state  conventions, 
and  prior  to  its  enactment  by  state  legislatures. 

It  was  this  characteristic  that  brought  it  within  the  adopting  act 
of  the  Colorado  legislature  of  1861,  which  declared  that  the  com- 
mon law  of  England,  so  far  as  the  uame  was  applicable  and  of  a 
general  nature,  and  all  acts  of  the  British  parliament,  made  in  the 
aid  of  or  to  supply  the  defects  of  the  common  law  prior  to  the  fourth 
year  of  James  i.  with  certain  exceptions,  and  which  were  of  a 
general  nature  and  not  local  to  that  kingdom,  should  be  the  rule  of 
decision  here,  and  should  be  considered  of  full  force  until  repealed 
by  legislative  authority. 

It  is  such  an  act  as  is  clearly  susceptible  of  repeal  by  implication. 
The  inconsistency  between  its  provisions  and  those  of  section  4  of 
the  act  regulating  elections,  is  patent,  and  if  the  latter  section  is 
valid,  it  undoubtedly  works  a  repeal  of  the  English  statute,  so  far 
as  the  facts  of  this  case  are  concerned. 
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The  only  souxoe  of  donbt  as  to  the  validity  of  the  seotion  in  qnes- 
tion,  18  wbeibeir  it  is  germane  to  the  title  of  the  act  in  which  it  ap- 
pears.    Theqnestion  is  a  close  one  and  not  free  from  doabt. 

Our  eonstitation  prohibits  the  passage  of  bills  containing  more 
than  one  anbjecty  and  makes  void  so  much  of  any  act  as  shall  nofc  be 
expressed  in  its  title:  Const,  art.  t.,  section  21.  Provisions  of 
this  character  are  osaally  inserted  in  constitations,  the  object  being, 
as  was  stated  by  the  supreme  court  of  Iowa,  to  prevent  the  union, 
in  the  same  act,  of  incongruous  matters,  and  of  objects  having  no 
connection  or  relation:  State  v.  County  Judge,  2  la.,  280.  But  Mr. 
Cooley  says  the  general  purpose  of  these  provisions  is  accom- 
plished when  a  law  has  but  one  general  object,  which  is  fairly  indi- 
cated by  its  title:  CooleVs  Const.  Lims.,  p.*  144.  This  learned 
author  farther  says,  in  the  same  connection:  ''To  require  every 
end  and  means  necessary  or  convenient  for  the  accomplishment  of 
this  general  object  to  be  provided  for  by  a  separate  act  relating  to 
Uiat  alone,  would  not  only  be  measurable,  but  would  actually  render 
legislation  impossible.  Courts  and  law  writers  have  said  that  the 
generality  of  ihe  title  of  a  bill  is  no  objection  to  it,  and  that  it  is 
Dot  reqaired  that  the  body  of  a  bill  shall  be  a  repetition  of  its  title." 

The  lamented  Thatcher,  when  chief  justice  of  this  court,  in  com- 
menting upon  the  constitutional  provision  referred  to,  used  the  follow- 
ing language,  which  has  since  been  accepted  as  the  true  interpretation 
of  tiie  provision:  ''  That  under  our  ccmstitution,  so  much  ojf  any  act 
as  is  not  directly  germane  to  the  subject  expressed  in  the  title,  is 
withovt  force;  uiat  the  provision,  instead  of  being  only  a  rule  of  the 
general  assembly  to  regulate  their  procedure,  is  a  mandatory  dec- 
laration of  an  essential  condition  to  the  validity  of  legislative  enact- 
ments:'*  C.  A  G.  R.  Co.  y.  The  People,  6  Col.,  40. 

If  sabjects,  diverse  in  their  natures,  having  no  necessary  connec- 
tion with  each  other,  be  joined  together  in  a  bill,  or  subjects  be  in- 
serted of  which  the  title  gives  no  intimation,  it  is  an  imposition  upon 
the  legislature,  and  the  public  as  well,  and  constitutes  the  very  evil 
against  which  the  constitution  sought  to  guard. 

Bat  as  we  said  in  Golden  Canal  Company  v.  Bright,  6  West  Coast 
Bep. ,  805,  *'  this  constitutional  inhibition  must  have  a  reasonable 
constmction.  It  is  enough  if  the  bill  treats  of  but  one  general  ob- 
ject, and  that  object  is  expressed  in  the  title.  To  require  that  each 
sabdivision  of  the  subject,  each  and  every  of  the  ends  and  means 
necessai^  or  convenient  for  the  accomplishment  of  the  object,  must 
be  specifically  mentioned  in  the  title,  would  greatly  impede  and 
embarrass  legislation." 

The  act  in  question  relates  to  the  general  subject  of  elections,  and 
to  say  that  the  qualifications  of  those  to  be  elected,  as  well  as  the 
qualifications  of  the  electors,  is  not  germane  to  the  subject  might 
produce  disastrous  consequences.  If  such  a  ruling  should  be  made 
U  might  serve  as  a  precedent  for  annulling  the  act  in  other  essen- 
tial particulars,  certainly  not  more  germane  to  the  title  than  this  one. 
The  act  has  been  in  force  for  eight  years,  and  valuable  rights  have 
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acomed  under  it.  To  declare  an  act  of  the  legislature  nnoonstita- 
tional  is  always  a  delicate  dnty,  and  one  which  courts  do  not  feel 
authorized  to  perform  unless  Uie  conflict  between  the  law  and  the 
constitution  is  clear  and  unmistakable.  We  are  not  prepared  to  say 
that  the  qualification  for  elective  offices  is  so  foreign  to  the  title  of 
the  act  of  March  8^  1877,  or  so  foreign  to  the  ostensible  purpose  of 
that  statute  as  to  make  it  obnoxious  to  the  constitutional  provision 
referred  to. 

It  must  be  admitted  that  the  insertion  of  this  rule  of  qualification 
was  unfortunate,  alhd  that  the  provisions  of  the  statute  of  Edward 
vi.  are  much  more  salutary  upon  this  point,  and  ought  to  receive 
legislative  recognition. 

The  demurrer  will  be  sustained. 


POMEBOT  V.    BOOKY  MOUNTAIN  InSUBANOE  Co. 

Filed  June  17,  18S5. 

Lnri  Inbubancb— Condition  Against  Intbmpkranok—Waiveb— Estoppel— Knowlbdob 
or  AOKNT.— The  fact  that  an  assured,  at  the  time  of  his  insurance,  was  intemperate  to  such 
a  degree  as  to  impair  his  health,  avoids  the  policy  if  the  same  contain  a  condition  that  if  the 
party  insured  should  become  so  far  intemperate  as  to  impair  his  health,  the  policy  should  be 
void;  and  the  knowledge  of  such  fact,  by  the  agent  of  the  company,  will  not  operate  to  eatop 
it  from  relyioff  upon  the  violation  of  such  condition,  as  a  defense  to  an  action  on  the  policy, 
or  be  regaraed  as  a  waiver  thereof,  if,  at  the  time  of  the  execution  of  the  policy,  the  party  in 
whose  favor  the  same  was  issued  also  knew  of  such  fact. 

Ebbob  to  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Stuart  Bros.,  for  the  plaintiff  in  error. 

W,  W.  Cover  and  J?.  F,  Harrim/ton,  for  the  defendant  in  error. 

Helm,  J.  A  judgment  was  rendered  in  the  court  below  against 
plaintiff,  upon  demurrer  to  his  amended  complaint,  to  reverse  which 
this  writ  of  error  was  sued  out.  All  of  the  material  facts  well 
pleaded  in  the  complaint  are,  therefore,  admitted.  One  of  the  sey- 
eral  matters  argued  is  in  our  judgment  decisive  of  the  case,  and  we 
shall,  therefore,  consider  no  others.  The  complaint  avers  inter  alia 
the  following  facts,  viz.,  that  a  condition  in  the  certificate  of  insur- 
ance or  policy  was  that  if  the  party  insured  should  become  so  far 
intemperate  as  to  impair  his  health,  or  induce  delirium  tremens,  the 
certificate  should  be  void;  that  at  the  time  of  the  renewal  ot  the 
policy  the  assured  was  intemperate,  and  that  his  intemperance  was 
such  as  to  impair  his  health ;  but  that  Johnson,  the  agent,  who  re- 
newed the  policy,  was  familiar  with  the  habits  of  the  deceased,  and 
then  had  full  knowledge  of  the  latter's  intemperance  and  the  im- 
paired health  resnltiug  therefrom.  The  complaint  also  avers  that 
the  only  ground  of  refusal  to  pay  the  amount  of  the  policy  was,  that 
' '  the  deceased  either  died  from  delirium  tremens  or  became  so  in- 
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temperate  as  to  impair  his  health;'*  likewise,  that  deceased  did  not 
die  of  delirium  tremens. 

The  question  presented  by  these  averments  and  the  demurrer 
thereto  is  this:  Was  the  condition  in  the  certificate  regarding 
intemperance  waived  ?  or,  patting  it  in  another  way,  did  the  know!- 
edge  of  Johnson  and  his  acts  in  the  premises  operate  to  estop  the 
oompany  from  relying  upon  the  violation  of  this  condition  as  a 
defense? 

We  are  disposed  to  treat  the  revival  or  renewal  of  the  certificate 
after  its  forfeiture  for  non-payment  of  dues  as  similar  so  far  as  the 
above  question  is  concerned,  to  the  making  of  the  contract  of  insur- 
ance in  the  first  instance;  hence  we  are  not  to  ooiisider  the  waiver  of 
a  cause  of  forfeiture  occurring  after  the  contract  is  made,  but  the 
waiver  of  a  material  condition  therein  at  its  inception.  This  dis- 
tinction should  be  borne  in  mind  because  here  is  a  marked  difference 
in  law  between  the  act  of  the  insurer  in  receiving  premiums, assess- 
ments or  dues,  with  knowledge  of  the  subsequent  violation  of  a 
material  condition  which  was  originally  placed  m  the  policy  solely 
for  his  benefit,  and  the  waiving  of  such  condition  at  the  inception  of 
ike  contract;  it,  the  condition,  nevertheless  being  inserted  into  the 
writing  which  is  executed  and  accepted  by  the  parties. 

The  plaintiff  in  this  case,  who  is  the  assignee  of  the  policy,  and 
who  procured  the  renewal,  must  be  presumed,  notwithstanding  his 
disclaimer  on  the  subject,  to  have  known  the  contents  thereof  when 
it  was  reviewed  or  renewed ;  no  fraud  or  deception  being  practiced 
upon  him,  the  law  will  not  permit  him  to  say  that  he  was  ignorant 
of  the  conditions  contained  in  the  contract. 

We  must  assume  also,  that  he,  as  well  as  the  agent,  Johnson,  was 
aware  of  the  assured's  impaired  physical  condition  when  the  con- 
tract was  renewed,  there  being  no  averment  in  the  complaint  to  the 
contrary. 

It  is  therefore  true  that  plaintiff  paid  the  premium  for  the  revival 
of  the  policy,  and  took  the  assignment  thereof  with  knowledge  of 
the  condition  mentioned,  and  also  with  knowledge  of  the  fact  that 
the  cause  of  forfeiture  thereunder  already  existed,  and  went  into  the 
transaction  with  his  eyes  open;  he  was  not  deceived  or  misled  as  to 
(he  condition  question;  Nothing  is  disclosed  by  the  complaint  to 
show  that  it  was  alluded  to  or  discussed  by  himself  or  the  agent. 
He  now  insists  that  solely  by  reason  of  Johnson's  knowledge  of  the 
assured's  intemperance  and  impaired  health,  his  principal  is  es- 
topped from  asserting  the  forfeiture. 

It  is  clear  tiiat  a  gross  fraud  was  practiced  upon  the  company. 
This  is  one  of  the  leading  grounds  of  forfeiture;  it  is  a  matter  of 
vital  importance  by  way  of  protection  to  the  insurer;  this  condition 
is  of  such  a  nature  that  the  presumption  of  waiver  should  rest  upon 
strong  and  unusual  circumstances.  We  would  about  as  soon  expect 
a  fire  insurance  company  to  waive  the  condition  rendering  a  policy 
void,  if  the  fire  occasioning  the  loss  be  voluntarily  set  by  the  owner 
of  the  property  for  the  purpose  of  obtaining  the  amount  of  the  risk. 
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Plaintiff,  as  a  man  of  ordinary  good  sense^  mast  have  known  that  no 
renewal  of  the  policy  wonld  have  been  permitted,  had  the  company 
been  aotaally  advised  of  the  existing  circnmstances.  If  he  was  act- 
ing in  perfect  good  faith  he  should  at  least  have  insisted  on  striking 
this  condition  from  the  contract.  The  situation  here  disclosed  is 
wholly  unlike  that  existing  under  certain  of  the  decisions  cited  by 
counsel  for  plaintiff  in  error,  where  the  assured  or  the  plaintiff  was 
the  innocent  victim  of  deception  practiced  by  avaricious  and  un- 
scrupulous agents. 

As  suggested  already,  a  fraud  was  practiced,  or  attempted  to  be 
practiced,  upon  the  eoinpany  by  its  agent.  If  plaintiff  and  the  agent 
actually  conspired  togetner  to  consummate  this  fraud,  of  course  the 
former  cannot  recover.  If  the  agent  alone  possessed  the  wrongful 
intent,  and  such,  probably,  was  the  fact,  plaintiff,  through  his  own 
negligence,  became  the  inslarument  by  which  the  fraudulent  contract 
was  made. 

It  would  seem  that  in  procuring  the  renewal  plaintiff  must  have 
relied  upon  one  of  two  contingencies  happening  in  case  of  the  as- 
sured's  decease — either  that  the  company  would  not  discover  the 
fraud  of  its  agent,  or  that  the  law  would  create  an  estoppel  by  rea- 
son of  the  knowledge  of  Johnson,  against  its  relying  upon  this  de- 
fense. In  either  view,  he  can  hardly  be  regarded  as  entirely  inno- 
cent Under  all  the  circumstances  here  presented,  we  do  not  deem 
this  an  appropriate  case  in  which  to  apply  the  doctrine  of  estoppel, 
or  waiver  through  the  knowledge  and  conduct  of  agents,  recognized 
by  the  supreme  court  of  the  united  States,  and  by  many  of  the 
state  courts  of  last  resort. 

The  general  rule  is  that  parties  must  be  held  to  the  solemn  declara- 
tions contained  in  their  written  contracts;  that  parol  proof  of  mat* 
ters  occurring  prior  to,  or  at  the  time  of  executing  such  contracts, 
but  embodied  therein,  will  not  be  admitted,  to  contradict  or  vaiy 
the  terms  thereof.  We  are  aware  that  to  this  rule  there  seem  to  \ye 
exceptions,  and  that  these  so-called  exceptions  are  sometimes  recog- 
nizea  in  insurance  cases.  But  it  is  said  that  even  then  the  courts 
do  '*  not  admit  oral  testimony  to  varv  or  contradict  that  which  is 
in  writing;"  that  the  reception  of  this  Kind  of  proof  rests  "  upon  the! 
idea  that  the  writing  offered  in  evidence  was  not  the  instrument  o 
the  party  whose  name  is  signed  to  it;  that  it  was  procured  unde' 
such  circumstances  as  estopped  that  side  from  using  it  or  relying 
on  its  contents;  not  that  it  may  be  contradicted  by  oral  testimony, 
but  that  it  may  be  shown  by  such  testimony  that  it  cannot  be  law- 
fully used  against  the  party  whose  name  is  signed  to  it:"  Mr.  jus- 
tice Miller  in  Union  Mutual  Insurance  Company  v.  Wilkinson,  13 
Wall.,  222. 

In  the  case  alluded  to  the  discussion  arose  through  a  false  answer 
to  an  interrogatory  in  the  application;  a  question  calling  for  the 
cause  of  the  mother's  death,  and  her  age  at  the  time,  was  answered 
by  both  the  assured  and  her  husband  to  the  effect  that  they  had  no 
knowledge  whatever  on  the  subject;  but  the  agent  after  interviewing 
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of  bystanders,  wrote  the  answer  that  she  died  of  a  fever  at  the  age 
of  forty  years;  upon  the  trial  of  the  suit  brought  to  recover  the 
amount  of  the  policy  it  was  proven  that  the  mother  died  at  the  age 
of  twenty-three  years;  there  was  also  evidence  that  her  death  resulted 
from  oonsumption,  but  the  jury  did  not  so  find*  The  court  sus- 
tained the  recovery. 

As  to  what  would  have  been  held  had  it  appeared  that  the  assured 
and  her  husband,  for  whose  benefit  the  policy  issued,  then  knew 
the  cause  of  the  mother's  death  and  her  age  at  the  time,  we  are  of 
oouroe  not  advised.  When  the  application,  which  is  a  part  of  the 
contract  as  much  as  the  policy  itself,  was  signed,  the  applicant  was 
not  aware  that  the  answer  was  false,  having  heard  the  statements  of 
the  party  questioned  by  the  agent,  he  probably  believed  them  to  be 
true.  Besides,  in  writiuf^  down  this  answer  the  agent  acted  entirely 
upon  his  own  responsibility,  it  is  a  very  different  case  even  from 
that  where  the  applicant  himself  innocently  gives  a  /aUe  answer  to 
a  material  question,  upon  which  answer  the  agent  and  the  company 
rely. 

By  analyzing  the  extract  above  given  from  the  decision  in  thir- 
teenth Wallace,  it  will  be  seen  that  there  must  be  inequitable  cir- 
cumstances such  as  substantially  render  the  applicant  himself  the 
innocent  victim  of  imposition  or  fraud;  what  else  could  prevent  the 
use  of  the  instrument  against  him  or  estop  the  other  side  from  rely- 
ing upon  its  contents. 

We  have  examined  the  decisions  cited  and  diligently  searched  for 
others,  but  have  found  none  which  rest  upon  facts  similar  to  those 
now  before  us;  so  far  as  we  have  discovered,  the  doctrine  of  adjudi- 
cated cases  would  hardly  warrant  us  in  susti9kining  the  view  that  a 
waiver  of  the  condition  under  consideration  took  place  or  that  an 
estoppel  to  the  company's  reliance  upon  it  can  be  held  to  exist.  It 
has  been  unnecessary  for  us  to  discuss  generally  the  doctrine  of 
estoppel,  or  waiver  through  the  acts  of  the  officers  or  agents  of 
insurance  companies.  Neither  have  we  deemed  it  important  to  con- 
sider the  difference,  in  this  respect,  held  by  some  courts  to  exist 
between  the  "  old  line, "  or  stock  insurance  corporators,  and  the 
mutual  association  or  company,  to  the  latter  of  which  classes  defend- 
ant belongs.  If  we  were  to  accept  the  view  of  those  courts  which 
hold  to  mutual  companies,  to  the  highest  degree  of  responsibility 
for  the  conduct  of  their  officers  or  agents,  still  we  could  not  sustain 
plaintiffs  position.  For,  as  already  shown,  he  is  not  before  us  in 
the  attitude  of  one  who  without  fault  on  his  part  is  the  innocent  vic- 
tim of  imposition  or  misrepresentation  practiced  by  an  unprincipled 
agent. 

The  judgment  is  affirmed. 
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Campbell,  Intervenor,  etc  v.  Colorado  Coal  and  Iron  Co. 

'  Filed   June  17,  1886. 

Partnbrship— One  Firm  under  Several  Names.— Where  the  same  persons  engage  in. 
carrying  on  the  same  business  in  several  places,  under  different  firm  names,  they  constitute 
but  one  partnership,  and  the  assets  of  both  nommal  firms  arc  equally  applicable  to  the  pay> 
ment  of  all  the  creditors. 

Assignment  for  Benefit  of  Creditors  Passes  Property  in  Another  Statk, — A. 
voluntary  alignment  for  the  benefit  of  creditors  which  is  valid  in  the  state  where  the  owner 
resides,  will  be  held  to  pass  personal  property  included,  the  situM  of  which  is  in  another. 

The  Same— Assignment  must  Include  all  Property.— A  voluntary  assignment  for  the 
benefit  of  creditors,  under  section  68  of  the  general  statutes,  must  include  the  entire  estate  of 
the  insolvent,  otherwise  it  is  invalid.  This  rule  applies  although  the  property  omitted  frozu 
the  assignment  is  situated  in  another  state. 

Eebor  to  the  superior  court  of  Denver.    The  opinion  states  the 
facts. 

E.  0.  WohoU  and  A.  E.  PaUerson,  for  the  plaintiff  in  error. 

B.  D.  Thompson  and  John  W.  Waldron,  for  the  defendant  in  error. 

Helm,  J.  The  cause  at  bar  was  tried  in  the  superior  court  upon 
an  agreed  statement  of  facts.  This  statement  is  in  brief  as  follows: 
Ferdinand  Jensen  and  William  M.  Bliss  were  engaged  as  partners 
in  the  mercantile  business  at  Denver,  Colorado,  and  Deadwood,  Da- 
kota; the  firm  name  at  the  former  place  was  Jensen,  Bliss  &  Co. ;  at 
the  latter  it  was  Jensen  &  Bliss. 

At  the  hour  of  seven  o'clock,  P.  M.,  October  1, 1884,  Jensen,  Bliss 
&  Co.  made  an  assignment  of  certain  claims,  demands,  notes  and 
accounts,  aggregating  in  value  about  thirteen  thousand  five  hundred 
dollars,  to  one  Metcalf,  for  the  purpose  of  paying  or  securing  a 
bona  fide  firm  indebtedness  of  twenty  thousand  dollars;  at  the  same 
time  and  for  a  like  purpose  Bliss  also  executed  to  Metcalf  a  trust 
deed  upon  certain  realty,  the  title  of  which  was  in  the  former's  name 
alone.  At  the  hour  of  nine  p.  H.  of  the  said  October  1,  the  firm  ex- 
ecuted  and  delivered  to  B.  A.  Campbell,  as  assignee,  an  assignment 
of  all  the  partnership  property  ' '  of  every  name  and  nature  within 
the  state  of  Colorado."  for  the  equal  benefit  *'  of  each  and  every  of 
our  creditors  in  both  branches  of  our  said  business,  and  every- 
where." 

Prior  to  this  and  about  September  20,  1884,  the  attorney  of  the 
firm  was  directed  to  draw  both  of  the  said  assignments;  the  one  to 
Metcalf  was  prepared  by  said  attorney  on  said  September  20,  and 
the  other  four  days  latter,  to  wit. :  September  24. 

On  the  twenty-ninth  day  of  September,  without  the  knowledge  of 
Metcalf,  an  entry  was  made  upon  the  books  of  the  firm  of  the  trans- 
fer to  him  of  the  choses  in  action  mentioned  in  the  written  assign- 
ment made  for  his  benefit.  At  the  time  of  the  assignment  to  him, 
Metcalf  knew  that  the  other  assignment  aforesaid  was  about  to  be 
made;  but  the  assignee,  Campbell,  was  ignorant,  when  he  accepted 
the  trust,  of  the  Metcalf  transaction. 

On  the  second  and  fourth  dajs  of  October,  1884,  the  firm  of 
Jensen  &  Bliss  executed  and  delivered  mortgages  to  certain  of  their 
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Deadwood  creditors,  upon  their  Deadwood  property.  Though  the 
nature  of  this  property  is  not  specifically  stated  in  the  record,  yet, 
ve  are  sufficiently  advised,  to  say  that  it  was  all,  or  nearly  all, 
personalty. 

Daring  all  of  the  preceding  transactions  both  nominal  firms  were 
insoWent. 

November  eighth  following,  plaintiff,  the  Golorado  Goal  and  Iron 
Company,  being  a  bona  fide  creditor  of  Jensen,  Bliss  &  Go.,  brought 
an  action  against  the  firm  for  the  amount  of  its  claim,  and  caused  a 
writ  of  attachment  to  be  levied  upon  the  property  in  the  hands  of 
Campbell  as  assignee;  the  latter  intervened  in  this  attachment  pro- 
ceeding claiming  the  property  by  virtue  of  the  assignment  aforesaid. 
Judgment  was  rendered  against  the  intervener,  and  in  favor  of 
plaintiff,  whereupon  the  former  sued  out  this  writ  of  error. 

It  is  hardly  necessary  to  state  that  the  question  now  presented  for 
detarmination  relates  to  the  validity,  under  all  of  the  foregoing  cir- 
cumstances, of  the  assignment  to  Gampbell. 

Since  the  persons  constituting  both  firms  were  the  same,  and 
they  were  engaged  in  carrying  on  the  same  business  in  both  places, 
there  was  in  law  but  a  single  partnership,  the  fact  that  there  were 
two  partnership  names  is  of  no  importance,  and  ' '  the  assets  of 
hoit  nominal  firms  are  equally  applicable  to  the  payment  of  all  the 
creditors:'*  //i  re  Williams  &  Go.,  3  Woods,  G.  0.  k,  493,  and  au- 
thorities  there  cited. 

We  shall,  therefore,  in  the  discussion  of  this  case  adopt  the  theory 
that  there  was  but  a  single  partnership  which  was  engaged  in  busi- 
ness at  the  two  places  mentioned;  that  the  Golorado  creditors  and 
the  Dakota  creditors  were  equally  interested  in  the  assets,  whether 
in  Denver  or  Deadwood,  and  entitled  to  equal  protection  under  the 
law. 

It  may  be  considered  a  settled  doctrine  that  a  voluntary  assign- 
ment which  is  valid  in  the  state  where  the  owner  resides,  will  oe 
held  to  pass  personal  property  included,   the  aitua  of  which  is  in 
another  state.   It  is  said  that  while  ''an  involuntary  transfer  of  mov- 
able property  abroad  by  process  at  home,  does  not  divest  the  title 
in  prejndice  of  creditors  domiciled  at  the  place  of  the  actual  situs, 
a  ▼olnntary  transfer  by  the  act  of  the  owner,  divests  it  everywhere.*' 
This  is  in  perfect  harmony  with  the  principle  that  while  "  the  lex 
loci  coniractus  determines  the  validity  of  the  contract,  the  lex  fori 
controls  the  remedy:"  Speed  v.  May,  17  Pa.  St.  91,  citing  6  Bin- 
ney,  360,  and  other  cases;  see  also  Dehone  et  cd.  v.  Foster,  4  Allen, 
54S,  and  eases  cited. 

We  are  not  here  concerned  with  the  qualifications  of  the  forego- 
ing doctrine,  such  as  that  a  contract  made  in  one  state  and  relating 
to  the  transfer  of  personal  property  shall  not  be  permitted  to  injure 
ttie  eiiizens  ot  another  state  whose  laws  are  invoked  to  carry  it  into 
^bct.  For,  as  we  shall  hereafter  see,  the  injury  complained  of  in 
this  ease  is  visited  upon  the  citizens  of  the  state  where  the  contract 
iamade,  &nd  it  is  only  claimed  that  they  should  have  been  placed 
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upon  an  equality  with  those  of  a  neighboring  territory  wherein  part 
of  the  property  is  situated. 

If  the  foregoing  propositions  of  law  are  correct,  it  follows  that 
Jensen  &  Bliss  might  have  included  in  their  assigament  to  Campbell 
their  Dakota  as  well  as  their  Colorado  property,  and  we  shall  pres- 
ently see  that,  under  our  statute,  it  was  their  duty  to  do  so. 

Thej,  however,  not  only  gave  preference  to  Metcalf ,  but  also  made 
a  partial  assignment  of  their  property,  viz.,  the  part  thereof  in  Col- 
orado, for  the  benefit  of  their  Dakota  as  well  as  their  Colorado  cred- 
itors. Not  only  this,  but  immediately  thereafter  they  show  unreason- 
able favoritism  by  further  securing  their  Dakota  creditors  with 
mortgages  upon  their  Deadwood  property.  Bearing  these  faots  in 
mind,  let  us  briefly  examine  the  law  governing  assignments  of  this 
character  in  Colorado. 

Section  68  of  the  general  statutes  reads  as  follows :  '' Whenever 
any  person  or  corporation  shall  hereafter  make  an  assignment  of 
his  or  its  estate  for  the  benefit  of  creditors,  the  assignee  named  in 
the  deed  of  assignment,  elected  or  appointed,  shall  be  required  to 
pay  in  full,  from  the  proceeds  of  the  estate,  all  moneys  bonajide  due 
to  the  servants,  laborers  and  employees  of  such  assignor  for  their 
wages  accruing  during  the  six  months  next  jpreceding  the  date  of 
such  assignment,  but  to  exceed,  in  no  event,  the  sum  of  fifty  dollars 
to  any  one  person  then  remaining  unpaid.  All  the  residue  of  the 
proceeds  of  such  estate  shall  be  distributed  ratably  among  all  other 
creditors,  and  any  preference  of  one  creditor  over  another,  except 
as  above  allowed,  shall  be  entirely  null  and  void,  anything  in  the 
deed  of  assignment  to  the  contrary  notwithstanding." 

We  do  not  understand  that  this  statute  prevents  a  debtor  in  fail- 
ing circumstances  from  preferring  one  bona  ,/{(&  creditor  over  another 
by  securing  or  paying  his  claim »  provided  the  security  be  given  or 
payment  made  and  accepted  in  good  faith. 

I3ut  when  such  preference  is  given  by  an  insolvent  debtor  at  or 
about  the  time  of  an  attempted  assignment  for  the  benefit  of  cred- 
itors, and  the  circumstances  palpably  show  an  effort  on  the  part  of 
assignor  and  assignee  to  evade  tne  statute,  it  cannot  be  said  that  the 
requisite  good  faith  characterizes  the  transaction.  It  is  then  an 
attempt  to  accomplish,  indirectly,  that  which  cannot  be  done  directly. 
For,  if  the  preference  were  stated  in  the  deed  of  assignment  it  would 
be  ignored,  while  the  assignment  itself  would  be  upheld;  the  assig- 
nee having  control  thereof  would  be  required  to  distribute  the  pro- 
ceeds of  the  trust  estate  ratably  as  though  no  such  preference  had 
been  declared. 

It  is  also  clear  that  an  assignment  for  the  benefit  of  creditors  gen- 
erally must,  under  the  statute,  convey  all  of  the  insolvent  debtor's 
property  not  exempt  from  execution.  It  would  be  a  gross  violation 
of  the  first  principle  of  statutory  construction  for  us  to  hold  that 
such  an  assignment  might  include  a  part  only  of  the  insolvent  debt- 
or's estate  or  assets,  the  balance  thereof  remaining  to  be  distributed 
as  he  deems  best  among  a  few  favored  creditors.     The  word  '  *  estate' 
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used  in  the  statute  most  assuredly  means  all  of  the  debtor's  prop- 
erty which  is  not  exempt  from  execution. 

DoeH  the  omission  to  include  the  entire  partnership  assets  in  this 
assignment  invalidate  the  conveyance  as  to  an  attaching  creditor;  or 
does  the  Metcalf  transaction  produce  this  effect  ? 

Could  we  hold  that  the  deed  of  assignment  in  law  gave  Campbell, 
the  assignee,  control  of  all  of  the  partnership)  property,  notwith- 
st  indinp;  the  limitation  therein  stated,  and  notwithstanding  the  con- 
veyance to  Metcalf,  this  question  would  be  cheerfully  answered  in 
the  .  negative.  For  we  would  thus  be  effectuating  the  maxim  to 
which  the  statute  was  intended  to  give  vitality  that  among  creditors 
under  such  circumstances,  equality  is  equity.  But  in  this  respect 
the  instrument  must  speak  for  itself;  the  assignee  can  take  title  to 
only  property  conveyed  thereby.  We  cannot  extend  the  contract  so 
as  to  embrace  assets,  real  or  personal,  not  covered  by  the  language 
used,  and  evidently  not  intended  by  the  parties  thereto  to  be  af- 
fected by  the  transaction.  This  rule  of  interpretation  applies  as 
well  to  assignments  made  since  the  statute  was  adopted  as  to  those 
executed  and  delivered  prior  thereto. 

There  is  no  possible  legal  construction  whereby  we  can  say  that  the 
Dakota  i>roperty  was  included;  it  is  carefully  excluded;  and  show- 
ing that  its  omission  was  not  a  mistake  is  the  fact  that  it  was  almost 
immediately  mortgaged  to  the  Dakota  creditors.  Thus  it  appears 
that  however  we  might  hold  as  to  the  choses  in  action  transferred  to 
Metcalf,  thirty  thousand  dollars  worth  of  the  partnership  assets 
were  reserved  from  the  control  of  the  assignee.  This,  in  our  judg- 
ment, is  fatal  to  the  assignment.  It  must  fall  at  the  suit  of  plaintiff, 
because  in  violation  of  the  statutory  requirements  above  mentioned. 
The  primary  object  of  the  statute  as  already  declared  is  to  secure  a 
pro  raJta  distribution  of  the  insolvent  debtor's  entire  estate  among 
all  the  creditors;  and  when  property  is  withheld  from  the  control  of 
tiie  assignee  and  afterwards  conveyed  or  mortgaged  to  favored  cred- 
itors, the  fraud  is  as  palpable  as  when  the  preference  is  given  and 
received  on  the  eve  of  an  assignment  with  intent  and  for  the  express 

Imrpose  of  evading  the  statute.  If  the  assignment  must  fail  in  the 
atter  case  it  should  be  held  void  in  the  former  also.  The  other 
branch  of  the  foregoing  interrogatory,  viz.,  the  effect  upon  the  assign- 
ment to  Campbell,  of  the  Metcalf  transaction,  is  not  so  easily 
answered.  A  fair  discussion  of  it  would  compel  us  to  determine  at 
least  two  questions  as  to  which  the  courts  are  not  in  harmony.  In 
view  of  the  fact,  however,  that  the  foregoing  conclusion  is  decisive 
of  the  proceedings  in  this  court,  it  is  not  necessary  that  we  should 
further  prolong  this  opinion.  We  shall  therefore  presume  counsel's 
indulgence  in  declining  to  do  so.  ^ 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  OREGON. 
Smith  v.  Shattuck. 

FUed  June  10,  1886. 

Tax  Deed— Insoitficiknt  Description— Color  op  Title— Statute  op  Limitations.— A 
tax  deed,  although  insufficient  to  pass  title,  by  reason  of  an  imperfect  description  of  the  prem- 
ises, is  admissible  in  evidence  to  show  that  the  person  claimin:;  under  it  was  holding  under 
color  of  title,  and,  in  connection  with  proof  of  possession,  is  competent  evidence  to  establish 
the  defense  of  the  statute  of  limitations. 

Court  Cannot  Direct  Verdict. — Under  the  provisions  of  the  civil  code,  the  court  has  no 
power  to  direct  the  jury  to  find  a  verdict  in  a  certain  way. 

Finding  op  Jury— Keview  op  on  Appeal.— When  there  is  any  evidence,  however  mea- 
gre, calculated  to  prove  any  fact  in  a  case,  it  is  the  province  of  the  jury  to  weigh  it  and  deter- 
mine its  efifect;  with  such  determination  the  supreme  court  has  no  right  to  interfere. 

Tax  Deed— Suppicient  Description.— A  d6scrii>tion  of  propei-ty,  in  a  tax  deed,  as  "thirty- 
seven  and  one-half  acres  of  land  in  sec.  11,  township  1  south,  range  1  east,  known  as  Smith's 
farm,  in  Multnomah  county,  Oregon,'"  is  sufficiently  definite  to  pass  title,  if  the  identity  of 
the  land  can  be  ascertained. 

Appeal  from  Multnomah  coanty.    The  opinion  states  the  facts. 
KiUen  dt  Mordand,  for  the  appellant. 
James  J.  Kdly,  for  the  respondent. 

Thater,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court; 
.  for  the  county  of  Multnomah.  The  appellant  commenced  an  action 
in  said  court  to  recover  the  possession  of  certain  real  property,  con- 
sisting of  a  tract  of  thirty-seven  and  one-half  acres  of  land,  situated  in 
said  county  of  Multnomah.  The  complaint  is  in  the  usual  form  to  re- 
cover the  possession  of  real  property.  The  respondent  interposed  sev- 
eral defenses,  viz. :  First,  That  the  land  was  owned  by  one  I.  B. 
Smith,  and  in  bis  possession  at  the  time  of  his  death,  September  3, 
1882,  and  that  the  respondent  was  the  administrator  of  the  said  Smith. 
Second,  That  on  the  thirteenth  day  of  June,  1868,  the  land  was  sold 
by  the  sheriff  of  Multnomah  county  for  taxes  due  from  the  appellant, 
which  were  delinquent,  and  was  purchased  at  said  tax  sale  by  said 
I.  B.  Smith;  that  no  redemption  thereof  having  been  had,  a  deed 
was  duly  executed  by  the  sheriff  of  said  county  to  the  said  I.  B. 
Smith,  on  the  third  day  of  July,  1868;  that  said  deed  was  duly  re- 
corded in  the  office  of  the  clerk  of  said  county,  on  the  second  day  of 
November,  1870,  since  which  time  said  I.  B.  Smith  was  in  the  actual 
possession  of  said  tract  of  land  until  the  time  of  his  death,  and  that 
no  action,  suit  or  proceeding  for  the  recovery  of  said  land  was  com- 
menced within  three  years  irom  the  said  second  da7  of  November, 
1870,  the  time  of  recording  the  tax  deed.  Third,  That  neither  the 
appellant,  his  ancestor,  predecessor  or  grantor,  was  seized  or  pos- 
sessed of  the  premises  within  ten  years  prior  to  the  third  day  of 
September,  1882,  when  said  I.  B.  Smith  held  and  possessed  the 
same  adversely  to  the  pretended  title ^of  the  appellant  for  more  than 
ten  years  before  the  time  of  his  death,  under  a  claim  of  title  in  fee 
simple. 

The  appellant  filed  a  reply,  in  which  he  denied  the  several  defenses 
set  up  by  the  respondent,  and  the  issues  so  formed  were  tried  by 
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the  court,  and  a  jury  duly  empaneled.    The  appellant,  upon  the 
trial,  gave  in  evidence  a  deed  executed  bv  Gideon  Tibbette  and  wife, 
to  himself,  dated  March  24,  1858,  of  the  land  in  controversy;  also  a 
patent  from  the  United  States  to  the  said  Gideon  Tibbetts  and  wife, 
bearing  date  January  31,  1873,  of  a  larger  tract  of  land,  and  which 
included  the  land  in  dispute.     The  said  deed  to  appellant  contains 
full  covenants  of  assurance,  and  the  patent  was  issued  under  the 
Oregon  donation  law.     The  premises  in  question  are  a  part  of  the 
said  donation  claim  that  enured  under  the  said  law  to  Mrs.  Tibbets. 
The  respondent,  upon  his  part,  gave  in  evidence  the  tax  deed  alleged 
in  his  answer.     When  it  was  oflered  in  evidence  counsel  objected  to 
its  introduction,  upon  the  grounds  that  it  was  incompetent  and  im- 
material, as  it  contained  no  sufficient  description  of  the  land.     The 
description  in  the  deed  is  as  follows :  '  'Thirty-seven  and  one-half  acres 
of  land  in  sec.  11,  township  1  south,  range  1  east,  known  as  Smith*s 
farm,  in  Multnomah  county,  state  of  Oregon.''    The  deed  also  con- 
tained a  recital  as  follows:     "The  said  property  having  been  duly 
assessed  for  the  fiscal  year,  1865,  to  the  said  Y.  A.  Smith."    When 
the  objection  was  made  to  the  introduction  of  this  deed,  the  re- 
spondent's counsel  stated  to  the  court  that  he  would  show  that  in  the 
month  of  June,  1866,  said  land  was  known  as  Smith's  farm,  in  the 
neighborhood  where  it  is  situated,  and,  thereupon,  the  court  over- 
ruled the  objection,  and  said  deed  was  read  in  evidence  to  the  jury. 
Gideon  Tibbetts,  having  been  called  as  a  witness,  testified,  that 
he  was  very  well  acquainted  with  the  land;  that  it  was  a  part  of  the 
donation  land  claim  of  himself  and  wife;  that  his  claim  was  in  sec- 
tions 10, 11  and  12,  mostly  in  section  11,  in  the  township  and  range 
aforesaid.     The  witness  was  then  asked  if  he  knew  where  a  tract  of 
land  lies  described  as  thirty-seven  and  one-half  acres  of  land  in  sec- 
tion 11,  township  1  south,  range  1  east,  known  as  Smith's  farm,  to 
which  he  answered:  "I  know  of  a  tract  of  that  size  that  Smith  pre- 
tended to  own;  he  paid  me  for  it;  we  always  called  it  Mr.  Smith's 
land;  that  piece  of  ground."    Said  witness,  in  answer  to  another 
question  asked  by  the  respondent's  counsel,  testified :  ' '  This  piece 
of  land  was  known  there  as  Smith's  land,"  referring  to  June  6, 
1866,  ' '  and  it  is  known  to-day,  I  believe,  as  that.     I  have  never 
heard  of  any  other  tract  of  land  in  that  section  that  has  been  known 
as  Smith's  land,  or  as  the  Smith  land."    This  evidence  was  taken 
against  the  objection  of  appellant's  counsel,  as  being  incompetent 
and  immaterial.     And  there  was  no  other  evidence  tending  to  show 
that  the  premises  in  controversy  were,  in  1866,  or  at  any  other  time, 
known  as  Smith's  farm.     Said  witness  also  testified  that  as  much  as 
fifteen  yeara  ago  I.  B.  Smith,  deceased,  occupied  a  house  which  had 
been  moved  on  the  land  in  controversy  for  a  school-house,  but  never 
used  for  such  purpose;  that  I.  B.  Smith,  deceased,  slept  in  it  and 
cooked  there,  and  that  some  wood-choppers  cutting  wood  on  the  land 
in  his  employ,  for  a  time,  slept  there  and  cooked  their  meals  in  it. 
He  also  testified,  that  for  the  last  five  or  six  years  of  his  life  I.  B. 
Smith  resided  on  the  land  in  controversy,  in  a  small  house  built  by 
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himself,  and  had  a  small  piece  under  cnltivation.  Another  witness, 
John  Campbell,  testified  that  in  1878  or  1879,  he,  at  the  request  of 
I.  B.  Smitn,  surveyed  the  land  in  controversy  for  him,  and  that  he, 
after  that  time  and  until  his  death,  resided  upon  it.  And  there  was 
no  other  evidence  tending  to  show  adverse  possession  of  the  land  in 
controversy  by  I.  B.  Smith.  Respondent  then  offered  in  evidence 
a  deed  of  Gideon  Tibbetts  and  wife  to  Isaac  B.  Smith,  dated  the 
seventeenth  day  of  March,  1874,  for  the  land  in  controversy,  to  the 
introduction  of  which  the  appellant  objected,  because  it  was  incom- 

{)6tent  and  irrelevant,  which  objection  the  court  overruled,  and  al- 
owed  the  respondent  to  read  the  same  to  the  jury,  to  which  ruling 
of  the  court  the  appellant  then  excepted.  The  respondent  then 
rested,  whereupon  the  appellant  moved  the  court  to  strike  out  from 
the  evidence  the  tax  deed  offered  in  evidence  by  the  respondent,  and 
to  withdraw  it  from  the  jury,  which  motion  the  court  overruled,  and 
appellant  excepted. 

The  respondent  having  rested,  the  appellant  gave  in  evidence  a 
certified  copy  of  the  assessment  roll  of  said  county  of  Multnomah, 
for  the  assessment  of  taxes  for  the  year  1865,  and  also  a  certified 
copy  of  the  notice  of  said  sale  of  said  It^nd  for  delinquent  taxes,  and 
then  requested  the  court  to'directthe  jury  to  find  a  verdict  for  the 
appellant,  which  the  court  refused.  The  said  assessment  roll  and 
notice  of  sale  contained  the  same  description  of  the  premises  assessed 
and  sold  as  the  tax  deed,  except  that  the  words  ''known  as  Smith's 
farm "  were  not  included  therein.  And  thereupon  the  court  pro- 
ceeded to  charge  the  jury,  and,  among  other  instructions,  submitted 
the  following: 

"If  you  find  the  fact  to  be  that  there  was  in  sec.  11,  township  1  south, 
range  1  east,  and  on  the  donation  land  claim  of  Gideon  Tibbett,  a  par- 
cel of  land  conforming  in  size  and  shape  to  the  land  in  controversy, 
and  known  in  the  year  1866,  about  July  of  that  year,  as  ''  Smith's 
farm,"  and  that  there  was  no  other  similar  piece  of  land  in  that  sec- 
tion that  was  so  known,  then  your  verdict  should  be  for  defend- 
ant." To  the  giving  of  this  instruction  the  appellant  then  excepted, 
because  there  was  no  evidence  tending  to  show  that  in  1866,  or  at 
any  other  time  the  land  in  controversy  had  been  known  as  '  Smith's 
farm.*  The  court  then,  at  the  request  of  the  respondent,  submit- 
ted to  the  jury  the  special  question:  How  long,  if  for  any  time,  was 
Isaac  B.  Smith,  deceased,  in  the  actual  possession  and  a  resident 
upon  the  land  in  controversy  ?  And  asked  the  jxiry  to  find  a  special 
verdict  upon  the  said  question,  to  the  submission  of  which  special 
finding  the  appellant  oDJeeted,  because  it  was  incompetent  and  im- 
material, ana  because  there  was  no  evidence  tending  to  show  that 
there  had  been  any  adverse  possession  of  said  lands  before  the 
commencement  of  his  action. 

A  general  verdict  was  rendered  for  the  defendant,  and  the  special 
finding  was  answered  ''  since  1869."  The  appellant  filed  a  motion 
to  set  aside  the  general  verdict  and  also  to  set  aside  the  special 
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Ydrdict,  both  of  which  were  refused  by  the  court,  and  the  judgment 
appealed  from  was  entered. 

The  questions  presented  for  the  consideration  of  this  court  are, 
the  admission  in  evidence  of  the  tax  deed  and  the  deed  from  Tib- 
betts  and  wife  to  I.  B.  Smith,  of  March  17,  1874;  the  refusal  of 
the  court  to  strike  out  from  the  evidence  the  tax  deed;  the  refusal 
to  direct  for  the  appellant;  giving  the  instruction  excepted  to  by 
the  appellant;  submitting  the  special  matter  to  the  jury,  and  in  re- 
fusing the  motion  to  set  aside  the  special  and  general  verdicts. 
There  was  certainly  no  error  in  admitting  the  two  deeds  in  evi- 
dence. They  were  relevant  and  pertinent  to  the  issues,  and  the 
court  should  not  have  been  compelled  to  stop  at  that  stage  of  the 
proceeding  to  consider  their  effect,  whatever  might  have  been  its 
final  conclusion  as  to  their  materiality.  The  respondent  had  in  his 
answer  alleged  title  to  the  premises  in  I.  B.  Smith,  and  set  up  as 
another  defense  the  statute  of  limitations.  He  had  a  right,  there- 
fore, to  give  in  evidence  any  proof  that  tended  to  establish  either 
defense.  It  is  the  usual  practice  of  courts  at  nisi  prius  to  receive 
such  proofs  in  the  first  instance,  and  afterwards  instruct  the  jury  as 
to  their  effect.  This  is  the  more  prudent  course,  and  an  appellate 
court  would  not  be  justified  in  reversing  a  judgment  upon. such 
ground  unless  it  could  plainly  perceive  that  the  rights  of  the  oppo- 
site partjr  had  been  prejudiced  in  consequence  thereof.  Nor  could 
the  circuit  court  have  properljr  stricken  out  from  the  evidence  the 
said  tax  deed,  even  if  its  description  of  the  premises  were  imperfect. 
It  wa»  still  admissible  to  show  that  said  I.  B.  Smith  was  nolding 
under  color  of  title.  It  was  competent  evidence,  in  connection  with 
proof  of  possession  in  order  to  establish  the  defense  of  the  statute 
of  limitations:  Pillow  v.  Eoberts,  13  How.,  U.  S.  R.,  477;  Wright  v. 
Mattison,  18  How.,  60. 

The  request  of  the  appellant  that  the  court  direct  a  verdict  in  his 
favor  was  properly  overruled.  The  court  had  no  such  power  over 
the  jury  as  that.  It  had  no  right  except  to  state  to  them  "  all  mat- 
ters of  law  which  it  thought  necessary  for  their  information  in  giv- 
ing their  verdict."  It  had  no  authority  to  present  the  facts  in  the 
case,  and  was  required  to  inform  the  jury  that  they  were  the  exclusive 
judges  of  all  questions  of  fact:  Civil  code,  sec.  198.  The  appellant 
had  a  right,  when  the  evidence  was  closed,  to  submit  in  distinct  and 
concise  propositions,  the  conclusions  of  fact  which  he  claimed  to 
have  been  established,  or  the  conclusions  of  law  which  he  desired  to 
be  adjudged,  or  both.  The  conclusions  of  law  would,  of  course, 
have  been  decided  by  the  court,  but  the  conclusions  of  fact  would 
have  had  to  have  been  submitted  to  the  jury:  Civil  code,  sees.  237, 
238,  239.  The  court  had  the  right,  undoubtedly,  to  inform  the  jury 
as  to  what  it  was  necessary  for  the  respondent  to  prove,  in  order  to 
establish  his  defenses,  and  if  there  were  no  evidence,  or  if  it  were 
not  sufficient  to  make  out  any  of  the  defenses,  and  the  jury  decided 
wrong,  the  court  should  have  set  their  verdict  aside.  A  jur^  may 
err  in  their  decision,  may  conclude  that  a  party  has  maintained  a 
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defense,  when  he  has  not;  bat  the  law  does  not  presume  they  will 
do  so  any  more  than  it  will  presume  that  a  court  will  mistake  the 
law.     In  the  event  they  do,  however,  it  can  be  corrected  without 
the  court  having  to  get  into  the  jury  box.     The  province  of  a  jury  is 
as  certain  and  sacred  under  our  law  as  that  of  the  court,  and  the 
functions  of  the  former  can  no  more  be  usurped  than  those  of  the 
latter.     The  appellants  could  not  have  expected  the  court  would 
set  aside  the  vf-rdict,  unless  it  concluded  that  its  charge  to  the  jury 
before  referred  to  were  erroneous.     The  court  told  the  jury  in  the 
charge  that  if  they  found  that  there  was,  in  said  section,  township 
and  range,  and  in  the  donation  claim  of  said  Tibbetts,  a  parcel  of 
land  conformable  to  that  in  controversy,  and  known  as  Smith's  farm 
at  the  time  referred  to  by  the  court,  and  that  there  was  no  similar 
piece  of  land  in  that  section  so  known,  their  verdict  should  be  for 
the  respondent,  and  as  the  jury  returned  a  verdict  for  the  respond- 
ent, it  is  quite  probable  they  found  such  fact.     The  court  could  not, 
in  view  of  that  instruction,  have  consistently  set  the  verdict  aside. 
Nor  can  this  court  conclude  that  there  was  error  in  denying  said 
motion  without  determining  that  there  was  error  in  the  said  instruc- 
tion.    The  question  submitted  by  the  court  for  the  special  finding 
of  the  jury  was  of  very  little  importance.     The  answer  returned  by 
them  was  entirely  inconclusive  in  itself  to  establish  the  defense  of  the 
statute  of  limitations.     The  length  of  tinie  Isaac  B.  Smith  was  in 
the  actual  possession  of  and  a  resident  upon  the  land  in  controversy, 
was  entirely  immaterial  unless  he  was  holding  during  the  time  ad- 
versely to  the  appellant.  It  was  claimed  by  the  respondent's  oonnsel 
upon  the  argument,  that  the  fact  that  ]!saac  B.  Smith  purchased 
the  premises  at  the  tax  sale,  and  put  the  deed  upon  record,  was  evi- 
dence that  his  holding  was  as  an  owner.    However  that  may  be, 
neither  the  question  nor  finding  of  the  jury  in  answer  thereto,  in- 
jured the  appellant,  and  is  of  no  advantage  to  the  respondent  on  the 
appeal,  as  it  does  not  appear  that  the  general  verdict  was  rendered 
upon  the  defense  that  tne  appellant  had  not  been  seized  or  possessed 
of  the  premises  within  the  period  of  ten  years.     It  is  likely  to  have 
been  rendered  under  the  instruction  as  to  the  effect  of  the  tax  deed, 
or  upon  the  three  years  limitation,  or  upon  the  other  defense.     The 
consequence,  therefore,  is,  that  the  respondent  must  maintain  the 
correctness  of  the  said  instruction,  to  prevent  a  reversal  of  the  judg- 
ment.    And  if  it  be  correct,  then  the  appellant's  other  points  fall  to 
the  ground,  as  that  is  the  sum  of  all  the  alleged  errors  in  the  case. 
After  a  very  thorough  consideration  of  the  instruction  relating  to 
the  effect  of  said  tax  deed,  in  case  the  jury  found  that  there  was  a 
parcel  of  land  answering  to  the  description  contained  in  it,  we  have 
concluded  that  the  circuit  court  properly  gave  it.     The  evidence  to 
support  such  a  finding  was  very  slight  and  unsatisfactory,  but  when 
there  is  any  evidence,  however  meagre,  calculated  to  prove  any  fact 
in  a  case,  it  becomes  the  province  of  the  jury  to  weigh  it  and  deter- 
mine its  effect;  and  whatever  may  be  our  view  as  to  the  correctness 
of  the  determination,  we  have  no  right,  under  our  system  of  proce- 
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dure  to  reverse  a  judgment  in  consequenoe  of  an  instruotion  to  the 
jury  that  if  they  find  a  certain  fact  they  should  find  a  verdict  in  a 
certain  way,  when  the  fact  would  authorize  such  a  finding  or  con- 
clusion^ and  there  is  evidence  in  the  case  which  fairlv  tends  to  sup- 
port it.  The  description  in  the  tax  deed  is  sufiiciently  certain  upon 
its  face;  that  is,  it  was  capable  of  being  made  certain,  if  the  land 
therein  described  could  be  ascertained;  and  the  evidence  upon  that 
point  hereinbefore  referred  to,  showed,  in  the  opinion  of  the  court, 
a  case  sufficient  to  be  submitted  to  the  jury. 

The  counsel  for  the  appellant  contended  upon  the  argument  that 
the  land  in  question  had  no  such  notoriety  as  would  justify  any  ref- 
erence to  it  by  name  as  descriptive  of  it.  It  is  probably  true  that  it 
was  not  extensively  known  by  any  one.  But  it  consisted  of  thirty- 
seven  and  one-half  acres,  situated  in  the  city  of  East  Portland,  was 
a  part  of  a  certain  donation  land  claim,  several  deeds  to  it  had  been 
executed,  the  said  I.  B.  Smith  had  moved  onto  it  some  fifteen  years 
previous,  had  since  then  had  it  surveyed,  and  for  five  or  six  years  prior 
to  hifi  death,  had  lived  upon  and  cultivated  it.  There  could  nave 
been  under  the  circumstances  no  mistake  as  to  the  identity  of  the 
land  assessed  and  sold  for  taxes;  the  people  in  that  vicinity  unques- 
tionably were  acquainted  with  it,  and  well  knew,  as  a  matter  of 
fact,  what  piece  of  land  was  intended  from  the  advertisement  of  the 
delinquent  tax  list  and  the  sheriff's  deed.  The  case  is  by  no  means 
free  from  doubt,  but  it  comes  here  upon  the  finding  of  a  jury  upon 
the  question  involved,  and  after  the  court  who  tried  the  case  has 
refused  to  set  the  finding  aside. 

The  judgment  will  therefore  be  affirmed. 


PoppLETON  v.  Nelson  et  al. 

FUed  June  10.  1886, 

Ubdbt— Natubb  of  Dbtiensb— Burden  of  Pkoof.— To  establish  the  defense  of  usury 
requires  clear  and  cogent  proof,  and  the  court  will  not  accept  vague  inferences  or  mere  prob- 
abilities, or  resort  to  conjectures.  The  burden  of  proof  is  on  the  defendant,  and  he  must  sus- 
tain his  allegations  by  a  clear  preponderance  of  evidence.  Tested  by  these  rules  the  evi- 
dence is  insufficient  to  sustain  the  charge  of  usury  alleged. 

Appeal  from  Yamhill  county.     The  opinion  states  the  facts. 

A,  M,  Laughary,  for  the  appellants. 

James  McCain  and  W.  D.  Fenton,  for  the  respondent. 

LoBD,  J.  This  is  a  suit  in  equity  to  foreclose  a  mortgage.  The 
defense  is  usury.  This  is  the  main  question  involTcd,  and  is  one  of 
fact  which  neeas  to  be  proved  by  clear  and  satisfactory  evidence. 
As  the  defense  of  usury  involves  a  forfeiture,  it  is  considered  as  an 
unconscionable  defense,  and  a  strict  one.  To  establish  such  a  de- 
fense the  court  requires  clear  and  cogent  proof,  and  will  not  accept 
vague  inferences  or  mere  probabilities,  or  resort  to  conjectures  to 
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aid  the  defense.  The  burden  of  proof  is  on  the  defense,  and  he 
must  sustain  his  allegations  by  a  olear  preponderanoe  of  evidence. 

"  He  is  impeaching  his  own  solemn  obligations  under  seal,  and 
must  establish  the  facts  necessary  to  constitute  it,  beyond  reasona- 
ble doubt;  it  is  not  sufficient  to  show  an  even  balance  of  testimony; 
there  must  be  a  clear  predonderance.  Usury  is  a  defense  not  fa- 
vored in  equity;  the  old  consequences,  the  forfeiture  of  the  whole 
debt,  was  so  severe  a  penalty,  that  it  was  considered  unconscien- 
tious :"  Zabriskie,  chancellor,  in  Conover  v.  Van  Water,  18  N.  J. 
Eq.,  487.  "The  burden  of  proof,"  said  Depue,  J.,  **  is  on  the 
defense,  and  the  defense  cannot  be  supported  by  probabilities  or 
suspicions,  however  strong.  If  allowed  to  prevail,  it  must  be  sup- 
ported by  such  preponderance  of  evidence  as  establishes  the 
truth  of  the  allegations  on  which  it  depends,  beyond  a  reasonable 
doubt:"  Taylor  v.  Morris,  22  N.  J.  Eq.,  612;  Brolaskey  v.  Miller,  4 
Halst.  Ch.,  789;  N.  J.  Pat.  T.  Go.  v.  Turner,  1  MoCarter,  326.  And 
again  he  says:  '*  If  the  defense  of  usury  should  ever  be  sustained 
upon  the  uncorroborated  testimony  of  the  party  by  whom  the  seoarity 
was  made,  the  testimony  should  be  in  all  respeote unexceptionable.'' 
See,  also,  1  Jones  on  Mortgages,  sec.  643;  Tyler  on  Usury,  122, 
470,  472.  These  references  are  sufficient  to  show  how  the  defense 
of  usury  is  regarded  in  equity,  and  the  strictness  of  proof  required 
to  support  it. 

As,  by  our  statute,  such  a  defense  involves,  by  way  of  penalfy  the 
loss  of  the  debt,  the  proof  of  it  ought  certainly  to  be  clear  and  sat- 
isfactory. After  careful  examination  of  the  evidence,  we  are  satis- 
fied the  charge  of  usury  is  not  sustained.  There  is  no  clear  and 
direct  proof;  and  the  inferences  and  conjectures  sought  to  be  drawn 
from  some  of  the  facts  are  too  unreliable  on  which  to  base  a  conclu- 
sion. 

The  decree  of  the  court  below  must  be  affirmed. 


Glaze  v.  Lewis. 

Filed  Jvne  10.  1885. 

Jostice's  Court— Judo mknt— Docketing  in  Circuit  Court— Revival.— A  judgment  of 
the  justice's  court,  properly  docketeti  in  the  judgment  docket  of  the  circuit  court,  as  provided 
in  section  53,  et  teq.,  of  the  justice's  code,  becomes  a  lien  upon  the  real  property  of  the  defend- 
ant from  the  date  of  docketing,  and  stands  upon  the  same  footing  as  a  judgment  of  the  circuit 
court.  Such  judgment  may  be  revived  by  the  circuit  court  in  the  same  manner  as  a  judgment 
rendered  therein. 

Appeal  from  Polk  county.     The  opinion  states  the  facts. 

W.  H.  Holmes,  for  the  appellant. 

J,  J.  Daly  and  H.  L,  Butler,  for  the  respondent. 

LoBD,  J.     This  is  an  appeal  from  the  order  and  judgment  of  the 
circuit  court  for  Polk  county  granting  leave  to  the  respondent  to 
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isnie  «eciitio]i  on  a  docketed  judgmeiit  of  the  jastice  court.  The 
qnestioii  involyed  dependB  for  its  solution  upon  the  construction  and 
effect  to  be  ffiven  to  the  provisions  of  our  statute  in  respect  to  the 
docketing  of  a  justice's  judgment. 

It  is  provided  by  the  justice's  code  that  '*  whenever  judgment  is 
given  in  a  justice's  court  in  favor  of  any.  one  for  the  sum  of  ten 
doUara  or  more,  exclusive  of  costs  or  disbursements,  the  party  in 
whose  favor  such  judgment  is  given  may,  within  one  year  there- 
after, file  a  certified  transcript  thereof  with  the  county  clerk  of  the 
county  wherein  such  judgment  is  given,  and  thereupou  such  clerk 
shall  immediately  docket  the  same  in  the  judgment  docket  of  tlie  circuit 
ixmrif*  Sec.  53,  p.  469.  ''  From  the  time  of  docketing  a  judgment 
of  a  justioe's  court  as  provided  in  the  last  section,  the  same  shall 
be  a  lien  upon  the  real  property  of  the  defendant,  aa  if  it  were  a 
j^tdgmenl  of  the  circuit  court  loherein  it  toas  docketed"'^  Sec.  54.  And 
"  when  a  judgment  given  by  a  justice  of  the  peace  has  been  duly 
dodeled  in  the  circuit  court,  thereafter  it  must  be  enforced  as  a  judg- 
ment of  such  circuit  court:'*    Sec.  61. 

The  appellant  contends  that  the  effect  of  these  provisions  in  pro- 
Tiding  for  the  docketing  of  a  justice's  judgment  is  only  to  create  a 
statutory  lien,  and  not  to  make  such  judgment,  when  docketed,  in 
dbGt  a  judgment  of  the  circuit  court;  and  as  a  consequence,  he 
claims  that  when  the  lien  has  expired  b}'  lapse  of  time,  the  effect  of 
the  docketing  is  gone  and  the  ludgment  lapses  into  its  former  condi- 
tion ot  a  justice's  judgment,  wnich  the  circuit  court  is  without  juris« 
diction  to  revive,  but  that  if  such  judgment  can  be  revived  at  all,  it 
must  be  done  by  the  justice's  court.  It  is  quite  certain  that  a 
justioe's  court  is  without  the  power  to  revive  a  judgment  so  as 
to  create  a  lien.  Its  judgments  only  have  this  effect  when  docketed 
as  prescribed  by  the  section  cited,  and  if  the  argument  insisted 
upon  ia  tenable,  when  the  lien  expires  the  judgment  cannot  be  re- 
vived. 

The  provisions  of  the  sections  referred  to,  are,  in  substance,  that 
when  0uc)i  judgment  is  docketed,  'Hhe  same  shall  be  a  lien,  etc.,  as 
if  it  were  a  judgment  of  such  circuit  court, "  and,  "thereafter,  it  must 
be  enforced  as  a  judgment  of  such  circuit  court."  The  words,  '^as 
if  it  were  a  judgment  of  such  circuit  court,"  seem  intended  to  place 
such  a  judgment  when  docketed,  upon  the  same  footing  in  all  re- 
spects as  to  the  lien  creditor,  with  a  judgment  of  the  circuit  courts 
and,  as  ''thereafter  it  must  be  enforced  as  a  judgment  of  such  cir- 
cuit court."  it  would  seem,  when  docketed,  to  have  the  same  effect 
as  a  judgment  of  the  circuit  court.  Under  a  statute  providing  that 
"such  judgment  shall  have  the  same  effect  as  a  judgment  rendered 
in  the  circuit  court,  and  may,  in  the  same  manner,  be  enforced,'^ 
etc.,  it  was  held  that  a  transcript  properly  certified,  filed  and  dock- 
eted, renders  the  judgment  thus  transcribed  and  certified,  ajadg- 
ment  of  a  court  of  record  from  the  time  of  such  filling  and  docket- 
ing; thus  changing  in  some  degree  its  nature,  and  very  materially 
the  r^ts,  power  luid  liabilities  of  the  parties  to  it:  Jewett  v.  Bun- 


44  West  Coast  Bepobteb.  [Sup.  Gt.  Or. 

nell,  3  Mich.,  199,  200.  When  docketed  in  the  circuit  court,  it  has 
the  same  effect  as  a  judgment  rendered  in  that  court,  and  is  to  be 
enforced,  cancelled  or  discharged,  and  is  affected  by  the  statute  of 
limitations  in  the  same  way:  Arnold  v.  Thomson,  19  Mich.,  333; 
Davis  V.  Elliott.  9  Mich.,  252.  It  is  from  the  date  of  the  docketing 
of  a  judgment  of  the  circuit  court  that  it  becomes  a  lien  upon  the 
real  property  of  the  defendant:  Civil  code,  sec.  263.  And  when  a 
properly  certified  transcript  of  a  judgment  of  a  justice's  court  is  filed 
and  docketed  '*in  the  judgment  docket  of  the  circuit  court,"  the 
same  becomes  a  lien  upon  the  real  property  of  the  defendant  from 
the  date  of  docketing  such  judgment,  and  it  stands  upon  the  same 
footing  as  a  judgment  of  the  circuit  court.  When,  therefore,  it  was 
sought  to  revive  the  judgment,  the  circuit  court  had  jurisdiction  in 
the  premises,  and  the  application  for  leave  to  issue  execution  was 
properly  made  to  it. 
There  was  no  error,  and  the  judgment  must  be  affirmed. 


Mamdaudas  v.  Heilneb  et  al. 

FtUd  JuM  10, 1886. 

AccouNTiNO— Evidence  Reviewed.— Id  an  action  for  an  accounting  the  evidence  reviewed 
at  length,  and  the  decree  ordered  modified  in  accordance  with  the  views  ezpresBed  in  the 
opinion. 

Appeal  from  Baker  county.     The  opinion  states  the  facts. 
L.  0.  Steams  and  Bonham  dt  Ramsey,  tor  the  appellants. 
L.  L.  Mc Arthur,  for  the  respondent. 

Thayeb,  J.  .  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Wasco,  rendered  in  a  suit  commenced  by  the  respond- 
ent against  the  appellant,  originally  in  the  county  of  Baker.  The 
venue  was  changed  to  suit  the  convenience  of  the  parties,  to  said 
county  of  Wasco.  The  suit  was  to  compel  an  accounting,  and  to 
decree  a  recovery  of  certain  real  and  personal  property  from  appel- 
lants to  the  respondent. 

It  appears,  from  the  proofs  and  pleadings  in  the  case,  that  the  ap- 
pellants, for  some  time  past,  have  been  engaged  in  merchandizing 
m  the  county  of  Baker,  and  that  the  respondent  has  been  engaged 
in  mining  there;  that  the  respondent,  some  years  ago,  opened  an  ac- 
count with  appellants,  and  with  other  mercantile  firms  doing  busi- 
ness in  that  county,  with  which  the  appellants  had  partnership  con- 
nections; that,  on  the  twenty- sixth  day  of  March,  1878,  the  respon- 
dent was  indebted  to  appellants  on  account  in  the  sum  of  one 
thousand  nine  hundred  and  eighty>one  dollars,  and,  thereupon, 
made  an  absolute  transfer  to  them  of  a  large  amount  of  real  and 
personal  property,  consisting  of  mining  claims,  flumes,  etc. ;  also  a 
lot  in  Baker  City,  in  said  county,  and  certain  personal  property,  and 
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that,  on  the  twenty  seventh  day  of  March,  1878,  said  appellants  and 
respondent  entered  into  a  written  agreement,  relating  to  the  said 
transfer  of  said  property,  and  which,  evidently,  was  a  part  of  that 
transaction,  of  which  agreement  the  following  is  a  copy:   • 

**  This  agreement,  made  this  twenty-seventh  day  of  March,  1878, 
between  S.  A.  Heilner  and  E.  D.  Cohn,  of  Baker  county,  Oregon, 
and  Joseph  Mandandas,  of  the  same  place,  witnesseth  that,  whereas, 
on  March  26,  1878,  said  Mandandas  sold  and  conveyed  by  bill  of 
sale,  for  consideration  mentioned  of  one  thousand  dollars,  to  said 
Heilner  &  Oohn,  a  large  number  of  placer  mining  claims,  flumes, 
straetaree,  house  on  claims,  blacksmith  tools  and  appurtenances, 
stock  cattle  and  horses,  known  as  the  Leatherwood  Mining  and  other 
propertj,  situated  on  Quartz  Gulch,  and  other  places  in  Shasta  and 
Willow  Greek  mining  district,  in  Baker  county,  Oregon;  and  also 
conveyed  by  deed  executed  by  himself,  certain  ditches  and  water 
rights,  flumes  and  property,  to  said  Heilner  &  Cohn,  for  considera- 
tion mentioned  at  five  hundred  and  sixty-one  dollars,  at  same  date, 
said  ditches  and  water  ri^ht  property  being  known  as  the  Leather- 
wood  ditch  and  water  right  property,  in  and  about  said  Shasta 
mining  district,  in  said  counter  and  state;  said  property  and  bill  of 
sale  and  deed  being  of  record  in  clerk's  office  in  Baker  county,  Ore- 
gon. 

**And,  whereas,  on  said  date,  one  Peter  Mann,  for  consideration 
of  three  hundred  and  tweniy-five  dollars  expressed,  executed  his  deed 
to  said  Heilner  &  Cohn  for  lot  2  in  block  2  of  Fisher's  addition  to 
Baker  City,  Oregon,  with  tenements  and  appurtenances,  which  deed 
of  record  in  said  county,  said  considerations  being  debts,  for  the 
most  part,  of  said  Mandandas,  assumed,  paid  and  settled  by  the  said 
Heilner  &  Cohn  for  the  said  Mandandas,  amounting,  in  the  aggregate, 
to  one  thousand  eight  hundred  and  eighty- six  dollars,  and  interest, 
amounting  to  ninety-five  dollars;  total,  ojie  thousand  nine  hundred 
and  eighty-two  dollars. 

**Now,  therefore,  it  is  agreed  by  and  between  the  parties  that,  if 
the  said  Mandandas  shall  repay  the  said  amount  of  one  thousand 
nine  hnndred  and  eighty  dollars,  in  gold  coin,  to  the  said  Heilner  & 
Cohn,  with  twelve  per  cent  per  annum  interest  thereon,  from  date 
hereof,  in  manner  and  form  as  follows,  to  wit:  On  or  before  January 
1 ,  1880;  and  said  Mandandas  promises  to  pay  the  said  sum  from  and 
out  of  the  gold  extracted  and  cleaned  up  from  the  working  of  the 
said  mines,  or  part  thereof,  so  conveyed  to  said  Heilner  &  Cohn,  and 
hereinafter  let  to  said  Mandandas,  who  hereby  covenants  to  work 
some  part  of  said  mines,  or  all  that  may  be  practically  or  profitably 
worked,  at  his  own  expense  in  all  things,  in  workmanlike  manner, 
with  diligence,  economy  and  dispatch,  to  the  end  that  said  payment 
of  said  sum  may  be  made  as  early  as  possible  before  the  said  date. 
And  in  consideration  of  the  premises,  and  one  dollar  to  them  paid 
by  said  Mandandas,  the  said  Heilner  &  Oohn  let  the  said  mines, 
mbiog  property,  ditches,  water  rights  and  interests  to  the  said  Man- 
daodas  for  the  term  of  two  years,  to  be  worked  and  operated  by  him 
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At  his  own  expense,  in  a  workmanlike  manner,  aceording  to  the  cus- 
toms, laws  and  usages  of  said  mining  district,  and  of  the  state  and 
of  the  United  States,  to  ihe  end  that  the  title  thereto  shall  be  pro- 
tected from  forfeiture,  and  at  every  clean-up  the  net  proceeds  of 
^old  extracted  from  the  working  of  said  mines  shall  be  immediately 
paid  oyer  to  said  Heilner  &  Gohn  to  be  applied  by  them  toward  pay- 
ment of  said  sum  until  said  sum  is  fully  paid;  and  when  so  paid,  or 
if  paid  in  any  other  manner  by  said  Mandaudas  before  said  Jan- 
uary, 1880,  that  then  said  Heilner  &  Gohn  agree  to  re-oonvey  all  the 
said  property  to  the  said  Joseph  Mandaudas,  or  such  right  or  title 
4M3  they  may  then  have  therein. 

* '  And  it  is  agreed  by  parties  herein  that  in  case  of  the  failure  of 
the  said  Mandaudas  to  pay  the  said  sum,  or  make  substantial  default 
herein,  that  then  said  aeeds  and  bill  of  sale  shall  become  absolute 
at  the  option  of  said  Heilner  and  Cohn,^  who  may  enter  and  take 

Seaceable  possession  thereof  from  the  said  Mandaudas,  and  sell  and 
ispose  of  the  same  as  they  may  deem  best." 
It  appears  that  after  the  execution  of  the  above  agreement,  the 
said  respondent  continued  to  deal  with  the  said  appellants,  and 
with  other  firms  with  which  they  were  connected  in  business,  and 
purchased  from  them  soods,  wares  and  merchandise,  and  they 
itdvancedhim  money  and  paid  mone^  at  his  request  and  for  his  use, 
and  that  respondent  in  return  paid  to  appellant  gold  dust  and 
mone^;  that  they  continued  their  mutual  dealings  until  some  time  in 
July  m  the  year  1880,  when  the  appellants,  with  the  knowledge  and 
consent  of  the  respondent,  entered  into  a  written  agreement  'with 
one  W.  B.  Benson,  in  regard  to  certain  of  the  property  transferred 
to  them  by  the  respondent,  and  referred  to  in  their  said  agreement 
of  March  27,  1878,  before  set  out.  The  latter  agreement  is  as 
follows: 

''This  agreement  mada  and  entered  into  the day  of  July, 

1880,  between  S.  A.  Heilner  and  E.  D.  Gohn  of  Baker  county,  the 
parties  of  the  first  part,  and  W.  B.  Benson  of  the  same  place,  the 
party  of  the  second  part,  witnesseth:  That  the  parties  of  the  first 
part  in  consideration  of  the  covenants  and  agreements  on  the  part  of 
said  party  of  the  second  part  hereinafter  contained,  agrees  to  sell 
unto  the  said  party  of  the  second  part  the  following  described  placer 
mining  ground  and  water  right  and  ditch  property,  situate  in  Shasta 
mining  district.  Baker  county,  Oregon,  to  wit:  (Here  follows  a 
very  lengthy  description  of  the  property  sold,  which  we  omit.) 
«  «  «  fQf  the  sum  of  eight  thousand  dollars,  and  the  said  party 
of  the  second  part  in  consideration  of  the  premises  agrees  to  pay 
to  the  said  party  of  the  first  part  the  said  sum  of  eight  thousand 
-dollars,  in  manner  following,  to  wit:  One  thousand  dollars  on  the 
execution  of  these  presents.  And  as  to  other  payments  the  party 
of  the  second  part  agrees  to  take  possession  of  said  mining  ground 
and  other  property  immediately,  and  with  a  sufficient  force  of  men, 
diligently  work  the  same  in  a  skillful  and  proper  manner  daring  the 
mining  seasons  when  water  can  be  purchased  or  had  at  the  rate  of 
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ivelre  and  one-half  cents  per  inch,  and  with  a  sufficient  amount  of 
water  to  work  to  advantage  when  it  can  be  had,  and  first  work  up 
through  said  Campbell  ground  and  then  otherwise  to  the  best  advan- 
tage, to  extract,  wash  out  and  clean  up  the  gold  contained  in  said 
mining  ground,  and  at  each  clean  up  hereafter,  the  said  party  agrees 
to  pay  over  and  deliver  in  good  clean  gold  dust  one-third  of  the 
gross  proceeds  of  all  the  gold  so  washed  out,  extracted  and  cleaned 
up,  without  delay  as  soon  as  cleaned  up.  And  out  of  the  remaining 
two-thirds  of  each  clean  up  of  gold  so  made  hereafter,  after  deduct- 
ing all  expenses  of  working  said  claims  during  the  run,  then  to  pay 
over  and  deliver  to  the  parties  of  the  first  part,  whatever  gold  dust 
mav  remain  of  such  clean  up,  and  the  said  gold  dust  so  paid  over 
and  delivered  to  the  parties  of  the  first  part  at  such  time  of  each 
claim  clean  up  shall  be  applied  and  credited  on  this  agreement  as 
a  part  payment  of  said  purchase  mone^  at  the  rate  of  seventeen 
dollars  per  ounce  until  the  balance  of  said  purchase  money  is  fully 
paid. 

''And  Uie  party  of  the  second  part  also  agrees  that  out  of  all  the  gold 
dust  extracted  and  cleaned  up  out  of  any  drift  dirt,  the  full  one-naif 
thereof  when  so  extracted,  washed  and  cleaned  up,  shall  be  imme- 
diately paid  over  and  delivered  to  the  said  parties  of  the  first  part 
and  applied  and  credited  on  this  agreement  as  a  part  payment  of 
said  purchase  money  until  the  same  is  fully  paid.  And  the  party 
of  Uie  second  part  further  agrees  to  keep  an  accountof  the  all  the  gold 
dust  wadied  and  extracted  and  cleaned  up  in  the  working  of  said 
mining  ground  by  the  use  of  said  Birch  creek  water  used  for  work- 
ing said  claims  in  the  spring,  and  to  use  the  same  to  the  best  ad- 
vantage each  spring,  and  out  of  the  gross  proceeds  of  all  gold  dust 
cleaned  up  by  use  of  said  water  to  pay  over  at  the  close  of  the 
Birch  creek  water  season  the  full  one-half  of  such  gross  proceeds  to 
the  said  parties  of  the  first  part  to  be  applied  as  a  part  payment  on 
the  porooase  money  of  this  agreement  uutil  the  balance  remaining 
due  is  fully  paid. 

*'  And  the  said  party  of  the  second  part  agrees  to  notify  said  par- 
ties of  the  first  part  of  the  time  or  times  of  each  and  every  clean  up 
of  said  mining  claims  so  worked,  and  permit  them  or  their  agento 
to  be  present  to  witness  such  clean  up.  And  said  parties  of  the  first 
agree  to  deliver  immediate  possession  of  said  premises  to  the  party 
of  the  second  part,  to  the  end  that  the  said  mining  ground  may  be  so 
wcMrked,  and  the  balance  of  such  purchase  money  of  eight  thou- 
sand dollars  so  paid  from  such  proceeds  of  gold  extracted  therefrom, 
and  from  such  water  rights  and  ditches,  in  manner  aforesaid.  And 
the  parties  of  the  first  part  also  agree  that  on  receiving  the  said  sum 
of  eight  thousand  dollars  at  the  times  and  in  the  manner  above 
mentioned,  or,  ii  paid  otherwise  or  sooner  by  the  said  party  of  the 
second  part,  they  will  execute  and  deliver  to  the  said  party  of  the 
second  part  at  their  own  proper  cost  a  ^ood  conveyance  of  all  their 
right,  title  and  interest  in  and  to  all  said  property. 
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"  It  is  farther  agreed  and  understood  by  the  parties  hereto,  that, 
should  the  party  of  the  second  part  make  default  in  any  substan- 
tial particular  in  the  performance  of  his  part  of  this  agreement, 
that  then  the  parties  of  the  first  part  may,  at  their  option,  re- 
enter and  take  possession  of  said  premises  and  terminate  their 
agreement;  and  the  said  party  of  the  second  part  shall  forfeit  all 
right  to  a  conveyance  of  said  property,  and  all  right  of  possession 
thereof,  and  of  the  purchase  money  paid  thereon  as  damages  for 
such  default  in  the  performance  of  his  part  of  this  agreement.  And 
it  is  understood  that  the  stipulations  aforesaid  are  to  apply  to  and 
to  bind  the  heirs,  administrators  and  assigns  of  the  respective  par- 
ties, and  it  is  further  agreed  by  the  said  party  of  the  second  part, 
that  he  shall  not  sell,  assign,  mortgage  or  pledge  his  interest  in  this 
agreement,  or  in  said  property,  or  any  part  thereof,  or  deliver  pos- 
session thereof  to  any  person  or  persons  other  than  the  parties  of 
the  second  part,  except  by  permission  of  the  parties  of  the  first 
part. 

* '  And  it  is  further  understood  that  this  agreement  is  to  sell  all 
the  mining  claims  and  property  situate  in  and  adjacent  to  Quartz 
gulch  heretofore  sold  by  W.  J.  Leatherwood  to  Joseph  Mandaudas 
and  by  John  Campbell  to  said  Mandaudas. 

''  l^at  all  erasures  and  interlineations  herein  were  made  before 
execution  hereof. 

"  In  witness  whereof  the  parties  of  the  first  part  hereto  set  their 
hands  and  seals,  and  the  said  party  of  the  second  part  also  sets  his 
hand  and  seal  the  day  and  date  first  above  written. 

' '  In  presence  of 

"  Jos.  Mandaudas,  )  S.  A.  Heilneb  &  Oo.  Fseal.] 

"  Herman  Haas,      j  W.  B.  Benson.  [seal.]" 

It  appears  also  that  the  respondent  occupied  and  worked  the  min- 
ing ground  referred  to  in  said  last  mentioned  agreement,  until  the 
time  of  the  execution  of  the  said  agreement,  when  it  was  turned 
over  to  the  said  Benson,  and  thereupon  he  began  working  it  in  ac- 
cordance with  the  terms  thereof.  It  further  appears  that  sometime 
in  May,  1679,  a  suit  was  commenced  in  the  circuit  court  for  said 
county  of  Baker,  by  one  James  Lynn,  against  the  appellants,  re- 
spondent, and  a  ditch  company  consistiug  of  Packwood  &  Garter,  to 
restrain  them*  from  running  what  is  termed  tailings  on  to  Lynn's 
mining  ground  by  running  water  from  the  ditch  of  said  Packwood  & 
Carter  down  through  certain  flumes  of  said  Lynn,  said  water  sup- 
plying said  mines  referred  to  in  the  said  written  agreement  with 
said  Benson;  that  said  suit  involved  a  large  expense  in  procuring 
witnesses,  and  on  account  of  attorney  and  referees'  fees,  and  other 
incidental  expenses;  that  it  continued  pending  until  the  March 
term,  1880,  of  said  circuit  court,  when  it  was  heard,  and  on  the 
fourth  day  of  August  of  that  year  a  final  decree  was  entered  therein, 
and  each  party  recjuired  to  pay  one-half  the  costs  and  disbursements 
of  the  suit,  including  the  fees  of  the  referee  and  commissioner  ap- 
pointed to  execute  the  decree.     A  controversy  arose  in  regard  to  the 
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taxation  of  the  costs  and  disbursements,  and  tfaey  were  not  adjusted 
till  July,  1881,  at  which  time  they  were  adjusted  by  the  court  upon 
appeal  from  the  decision  of  the  clerk  in  the  taxation  thereof.  It 
farther  appears  that  on  the  fifteenth  day  of  December,  1880,  the 
respondent  and  appellants  bad  a  settlement  of  their  affairs;  that  ap- 
pellantB  brought  forward  an  account  for  general  merchandise  fur- 
nished the  former,  and  of  money  advanced  and  paid  for  him,  and 
also  aoeonnts  of  the  other  firms  before  referred  to,  and  which  ac- 
coants  contained  credits  in  favor  of  the  respondent  for  gold  dust 
aad  money  received  from  him,  also  from  the  proceeds  of  the  mine 
under  the  management  of  said  Benson;  that  in  said  settlement  there 
was  inolnded  said  accounts  of  the  appellants  and  the  credits  of  the 
raspondent,  and  that  in  the  adjustment  there  was  found  due  from 
the  respondent  to  appellants  the  sum  of  four  hundred  and  fifty-three 
doUais.  At  that  time  the  respondent  was  about  to  make  a  visit  to 
France,  and  he  borrowed  from  the  appellants  through  Mr.  Oohn, 
one  of  the  members  of  the  firm,  five  hundred  and  forty-seven  dol- 
lars, and  executed  to  Cohn  for  said  firm,  his  promissory  note  for 
one  thousand  dollars,  covering  the  balance  of  the  account  and  the 
borrowed  money.  It  further  appears  that  Benson ,  when  he  entered 
into  the  agreement  with  the  appellants,  of  July,  1880,  did  not  pay 
the  thousand  dollars  therein  agreed  to  be  paid  on  the  execution 
thereof,  but  that  he  executed  his  promissory  note  therefor  to  Heil- 
ner,  one  of  said  firm,  and  Mr.  Cohn,  the  other  member  thereof,  en- 
dorsed it.  Said  note  was  never  paid,  but  is  still  in  the  hands  of 
appellants. 

And  it  further  appears  that  the  appellant  paid  certain  of  the  costs 
and  expenses  of  said  suit  brought  by  Lynn,  and  claims  to  have  paid 
the  following  items  and  to  the  following  named  persons,  on  account 
of  said  snit,  and  that  they  are  entitled  to  charge  the  respondent 
with  the  amount,  viz.:  To  I.  D.  Haines,  $300.00;  I.  B.  Bowen, 
$172.50;  Grier  A  Kellogg,  $117.00;  Mrs.  Howard,  $27.00;  John 
Fenman,  J8.00;  S.  H.  McLaughlin,  $146.00;  I.  B.  Bowen,  187.25; 
Jos.  Shinn  (referee  fees),  $800.00;  Jas.  Lachner,  $96.60;  G.  M.  Fos- 
ter, $40.00;  Lawrence  &  iShinn,  $500.00;  T.  C.  Hyde,  $119.00;  E. 
L.  Bradley,  $16.00;  H.  Deckman,  $46.00. 

Subsequent  to  the  said  fifteenth  day  of  December,  1880,  the  ap- 
pellants made  the  foUo^ng  advancements  to,  and  for,  the  respond- 
ent, of  money  and  goods,  viz. : 

Feb.  25,  1881.     Eemittance  to  France $125  00 

April    4,     ••         Paid  Stearns  &  Balleray  note 708  00 

"     18,     "        Telegraphic  Exchange 106  60 

May   18,     '*        Cash 26  00 

July  26,     '  *        Ottenheimer  &  Go's  account 115  00 

Washington  Gulch  account 17  00 

Eauffman  &  Go's  account 99  00 

1,194  00 

Bo.  81--4. 
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And  it  farther  appears  that  the  appellants  received  from  the  pro- 
ceeds of  said  mine,  subsequent  to  said  fifteenth  day  of  Deoembery 
1880,  gold  dast  amounting  in  value  to  the  sum  of  one  thousand  four 
hundred  and  ninety-six  dollars  andforty-one  cents;  that  the  same  was 
received  July  17,  1881. 

These  general  facts  are  the  data,  as  I  view  the  case,  from  which 
an  adjustment  and  settlement  of  the  mutual  accounts  and  claims 
between  the  parties  is  to  be  made.  Some  questions  have  been  made 
in  regard  to  the  relations  of  the  parties  created  bj  their  agreement 
set  out  herein,  but  there  can  be  no  serious  difficulty  £rom  that 
source.  The  instrumeDt  operated  as  a  mortgage  bevond  doubt. 
Another  question  presented  is,  as  to  the  amount  for  which  the  ap- 
pellants became  liable  upon  the  agreement  with  Benson,  but  that  is 
easy  of  solution.  The  appellants  are  chargeable  with  no  more  than 
they  received  from  the  working  of  the  claim  by  Benson  under  the 
agreement,  unless  they  are  to  be  charged  with  the  Benson  note  of  a 
thousand  dollars.  There  would  be  no  difficulty  in  arriving  at  a  cor- 
rect conclusion  if  we  could  ascertain  when  the  expenses  of  the  Lynn 
suit  were  paid,  and  whether  they  were  included  or  not  in  the  settle- 
ment of  December  15,  1880.  The  respondent  insists  that  the  por- 
tion thereof  he  was  liable  to  pay  was  included  in  the  settlement,  bat 
the  appellants  contend  that  the  respondent  is  liable  for  the  whole  ex- 
pense paid  by  them  on  account  of  said  suit,  and  that  the  expense  was 
not  included  in  the  settlement;  that  the  suit  was  not  then  terminated, 
and  that  the  bill  of  items  upon  which  the  settlement  was  made  shows 
that  they  could  not  have  been  included.  The  counsel  who  tried  the 
case  here,  seemed  to  have  overlooked  the  importance  of  having  an 
account  taken  between  the  parties  by  some  competent  accountctnt, 
and  contented  themselves  with  the  introduction  at  the  hearing  of 
depositions.  The  case  should  not  have  been  submitted  in  that 
style;  a  good  book-keeper  would  have  been  much  more  effective  in 
ascertaining  the  rights  of  the  parties  than  a  jurist,  but  the  case  is 
here,  knd  we  must  dispose  of  it  by  the  aid  of  such  evidence  as  we 
have  before  us,  or  send  it  back  and  have  the  facts  more  thoroughly 
investigated.  The  circuit  judge  who  heard  the  case,  found  that 
there  was  a  balance  due  the  appellants,  from  the  respondent,  of  five 
hundred  and  thirty-one  dollars  and  fifty-five  cents.  As  I  understand 
it,  he  allowed  to  the  appellants  one-third  Of  the  expenses  paid  or 
claimed  on  account  of  said  Lynn  suit,  after  reducing  the  referee's 
fees  from  eight  hundred  dollars  to  three  hundred  and  twenty-five 
dollars,  and  allowed  the  thousand  dollar  Benson  note  in  favor  of  the 
respondent.  The  basis  of  his  computation  may  have  been  just,  but 
I  do  not  see  how  the  result  could  have  been  reached,  in  view  of  the 
unsatisfactory  character  of  the  evidence,  by  any  certain  mode.  At 
least  I  feel  that  the  attempt  to  approach  the  real  truth  in  the  case  is 
a  groping  effort.  It  hardly  seems  equitable  to  charge  the  appel- 
lants with  the  Benson  note,  when  they  realize  nothing  therefrom, 
nor  are  ever  likely  to. 
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AgaiDy  the  appellants  have  not  produced  a  single  voucher  showing 
that  thej  have  paid  any  single  item  of  the  expense  of  said  suit. 
Heilner  testified  that  he  had  paid  the  several  items  before  men- 
tiooed,  but  did  not  state  when  he  paid  them,  nor  were  the  parties  to 
whom  the  payments  were  claimed  to  have  been  made,  produced. 
BeeideSy  the  accounts  the  appellant  exhibited  of  merchandise  and 
money  furnished  the  respondent  prior  to  said  fifteenth  day  of  Decem- 
ber, 1880,  were  far  from  satisfactory,  and  contained  unconscionable 
ehiur;ges  of  interest;  but  as  the  parties  settled  them,  we  do  not  feel 
at  liberty  to  question  their  correctness,  and  would  not  refer  to  the 
matter  except  as  a  circumstance  tending  to  raise  a  suspicion  ajgainst 
the  other  account.     In  my  opinion  it  would  be  doing  justice  in  the 
ease  to  determine  that  the  debt  for  which  the  transfer  of  the  prop- 
erty was  made  by  respondent  to  secure,  and  the  other  indebtedness 
which  has  accrued  since,  have  been  paid.     The  appellants  have  had 
possession  of  the  property  for  a  numbeir  of  years,  it  has  been  pro- 
ductive, and  they  have  received  large  payments  from  respondent,  and 
kept  the  only  account  of  the  transactions  we  have,  and  if  they  have 
not  been  able  to  liquidate  the  indebtedness  under  the  circumstances, 
or  show  bjr  satisfactory  proof  that  it  has  not  been  paid,  they  ought 
to  forgive  it,  and  grant  the  respondent  a  jubilee  after  the  manner  of 
an  ancient  and  venerated  custom. 

There  are,  however,  other  circumstances  to  be  considered.  A 
good  deal  of  the  property  included  in  the  instrument  by  which  the 
transfer  was  made  to  the  appellants,  was  never  delivered  to  them, 
nor  did  they  have  possession  thereof.  That  property,  of  course, 
should  not  be  included  in  the  decree  for  a  reconveyance,  nor  should 
the  property  that  has  been  sold  by  appellants,  where  the  respondent 
has  Deen  credited  with  the  price,  be  decreed  to  be  reconveyed,  ex- 
cept upon  condition  that  the  respondent  pay  such  price.  It 
appears  that  the  appellants  sold  the  barber  shop  in  Baker  City,  on 
I^cember  30,  1879,  for  six  hundred  and  seventy-five  dollars.  This 
may  or  may  not  have  included  said  lot  2  of  block  2,  of  Fisher's 
Addition,  as  described  in  the  contract  between  appellants  and  re- 
spondent before  mentioned.  However  that  may  be,  the  respondent 
has  been  credited  with  the  six  hundred  and  seventy-five  dollars,  as 
will  be  seen  upon  the  appellants'  exhibit  of  accounts,  and  he  should 
not  have  the  property  back,  except  upon  conditio  q  that  he  pay  ap- 
pellants that  sum.  Under  the  view  suggested,  the  decree  herein 
should  be  that  the  appellants,  within  "sixty  days  after  the  entry  of 
this  decree  in  the  court  below,  execute  and  deliver  to  tbe  respond- 
ent a  good  and  sufficient  deed  or  other  instrument  of  reconveyance 
of  all  the  property  conveyed  to  them  by  the  conveyance  of  March 
26, 1878,  except  such  personal  property  as  was  not  delivered  to  them 
or  retained  by  respondent,  and  except  also,  such  property  as  the 
appeiJants  have  sold  that  was  so  conveyed  to  them  and  the  price 
merefor  has  been  credited  to  respondent  -upon  accounts  between 
tbem  wbieb  have  been  settled,  unless  the  respondent  pays  to  appel- 
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lants  such  purchase  price,  and  the  respondent  shall  recover  costs  of 
this  appeal;  that  the  decree  appealed  from  be  affirmed  except  so  far 
as  modified  by  the  decree  herein. 
Let  a  decree  be  entered  accordingly. 


ScoGGiN  V.  Hall. 

Filed  June  10,  1885, 

Equity  Jurisdiction— Justice's  Court— Appeal.— A  bill  in  equity  does  not  lie  to  re- 
gtrain  the  enforcement  of  a  judgment  of  the  justice's  court,  alleged  to  have  been  obtained  by 
reason  of  the  intimidation  of  the  plaintiffs  witnesses.  *  The  remedy  in  such  case  is  by  appeal 
to  the  circuit  court,  and  the  fact  that  such  remedy  has  been  lost  by  reason  of  the  neg^li- 
genoe  of  the  plaintiff  in  failing  to  serve  a  notice  of  appeal  in  the  proper  manner,  will  not 
create  a  jurisdiction  in  equity. 

Appeal  from  Wasco  county.    The  opinion  states  the  facts. 
HUl  &  Mays,  for  the  appellant. 
IVatkim  dt  Bird,  for  the  respondent. 

Thateb,  J.  This  appeal  is  from  the  circuit  court  for  the  county 
of  Wasco.  The  respondent  commencd  an  action  in  a  justice's  court 
in  that  county,  against  the  appellant  to  recover  a  colt,  which  was 
about  eight  months  old,  and  damages  for  its  detention.  The  colt 
was  alleged  to  be  of  the  value  of  thirty-five  dollars.  The  parties 
met  before  the  justice  and  engaged  in  the  trial  of  the  case.  It 
seems  that  a  row  occurred  between  some  of  the  witnesses,  which  in- 
terrupted the  proceedings  of  the  trial.  The  justice,  in  order  to  got 
matters  quiet,  adjourned  the  trial  over  to  the  following  morning,  at 
which  time  the  appellant  appeared  and  claimed  that  the  disturbance 
the  day  before  had  intimidated  bis  witnesses,  and  that  he  was  un- 
able to  secure  their  attendance,  and  he  took  no  further  part  in  the 
proceedings,  and  the  respondent  obtained  a  verdict  of  the  jury, 
upon  which  the  justice  entered  judgment.  The  judgment  is  rather 
informal,  but  not  void.  After  the  rendition  of  the  judgment,  the 
defendant  made  an  ineffectual  effort  to  appeal  therefrom  to  the  cir- 
cuit court  for  the  county  of  Wasco,  and  having  failed  in  that,  com- 
menced a  suit  in  said  circuit  court  to  have  the  enforcement  of  the  said 
judgment  enjoined.  The  grounds  of  this  suit  were,  that  the  justice's 
judgment  was  void;  that  he  had  not  been  able,  on  account  of  the  riot- 
ous conduct  of  the  respondent  and  others,  to  make  his  defense  in  the 
said  justice's  court,  and  that  he  lost  his  remedy  by  appeal  in  conse- 
quence of  the  mistake  of  the  constable  in  not  serving  the  notice  of 
appeal.  The  pleadings  in  said  suit  were  made  up  and  depositions 
were  taken  on  both  sides,  which,  with  other  proofs,  were  submitted 
to  said  circuit  court.  Upon  hearing  the  case  said  court  found  that 
the  allegations  of  the  complaint  were  not  sustained,  and  thereupon 
dismissed  it.     From  that  decision,  this  appeal  is  taken. 

The  question  before  the  court  is  mainly  one  of  fact.     I  have  ex- 
amined the  testimony  with  some  care,  but  have  not  been  able  to 


Sap.  Ct.  Or.]  SooQoiN  v.  Hall.  63 

difiooTer  that  the  difficulty  which  occurred  at  the  justice's  court 
trial  was  of  a  very  serious  character.     It  seems  to  have  been  more 
of  a  temporary  character  than  otherwise,   occasioned   by  some  of 
the  witnesses  who  were  outside  of  the  court  room  getting  into  a  broil. 
The  parties  who  were  in  the  court  room  became  interested  to  know 
about  the  affair,  and  several  of  them  went  out,  and  the  respondent 
took  off  his  coat.     How  long  the  difficulty  continued  does  not  ap- 
pear.    It  was  not  a  respectable  occurrence,    but  not  necessarily 
indicative  of  a  perverse  sentiment  in  the  community  in  which   it 
took  place,  nor  was  it  aui  generis.     Scenes   of  a   similar   character 
about  justice's  courts  have  frequently  happened,    and   have   been 
known  to  occur  even  in  circuit  courts,  and  failed  to  intimidate   a 
party.     Such  occurrences  will  not  justify  a  withdrawal  from  a  trial 
and  the  commencement  of  a  suit  in  equity  to  impeach  the  proceed- 
ing at  law,  unless  attended  with  such  a  degree  of  violence  as  to  ob- 
struct  public  justice,  and  the  adverse  party   takes  a  fraudulent 
advantage  of  the  situation.     When  order  cannot  be  maintained .  in 
courts  of  law,  it  will  not  long  survive  in  courts  of  equity.     And 
when  it  cannot  be  upheld  in  the  inferior  tribunals,  they  should  be 
abolished.     If  the  grounds  upon  which  jurisdiction   in  equity  is 
claimed  in  this  case  were  conceded,  it  would  be  to  my  mind  a  hu- 
miliating admission.    I  should  be  loath  to  acknowledge  that  a  regu- 
lar trial  of  the  right  of  possession  of  an  eight-months  old  colt,   of 
the  value  of  thirty- five  dollars,  could  not  be  had  before  any  justice 
of  the  peace  in  any  precinct  in  this  state.     I  may  be  too  incredu- 
lous in  that  particular,  but  if  I  am  mistaken  as  to  the  fact,  the 
attention  of  the  grand  jury  should  be  directed  to  such  precinct  at 
onoe.     At  least  some  otlier  remedy  should  be  applied  tnau  taking 
Bach  a  character  of  litigation  into  the  bosom  of  chancenr.     But  it  is 
idle  to  consider  the  question   involved.     There  is  no  feature  of  it 
to  which  equity  jurisdiction  will  attach.     The  appellant  had  a  plain, 
speedy  and  adequate  remedy  at  law,  and  it  was  not  exhausted  when 
intimidation  overtook  his  witnesses.    An  appeal  to  the  circuit  court, 
where  he  could  have  had  a  regular  trial  by  jury,  was  open  to  him. 
All  that  was  necessarjr  was  to  serve  a  proper  notice  of  appeal,  ^ive 
the  requisite  undertaking,  and  file  a  transcript  of  the  proceedings 
of  the  justice's  court,  with  the  clerk  of  the  appellate  court.     The 
constable's  mistake  in  not  serving  the  notice  of  appeal  was  no  ex- 
cuse; the  law  does  not  compel  a  party  in  such  a  case  to  employ  a 
constable,  and  he  would  have  no  business  to  employ  an  inefficient, 
careless  one,  under  any  circumstances.    The  failure  has  the  appear- 
ance of  having  resulted  from  negligence,   viewed  from  any  point. 
The  case  has  been  dragged  into  the  circuit  court,  and  has  cost  more, 
I  imagine,  than  the  colt  will  ever  be  worth. 
The  judgment  appealed  from  should  be  affirmed. 
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Wilson  bt  al.  v.  Welch  bt  al. 

FiUd  June  10,  1885. 

TiDK  Lands— Option  to  Purchase— Purchase  of— Annuluno  Patent.— Conoeding  that 
the  state  has  an  absolute  ownership  in  lands  between  high  and  low  tides,  a  partj  who  has 
an  option  under  a  statute,  to  become  a  prior  purchaser  thereof,  under  certain  conditions,  has 
no  equitable  title  therein,  which  can  be  enforced  against  another  purchaser.  His  remedy  in 
such  case  is  to  have  the  state  commence  an  action  against  the  purchaser  to  annul  the  patent 
issued  to  him,  and,  upon  obtaining  such  relief,  make  %n  application  for  the  purchase  of  such 
land. 

The  Same— Tide  Lands  pass  with  deed  to  Uplands.— The  rights  which  an  owner  of 
uplands,  bordering  on  the  banks  of  a  navigable  stream,  has  in  the  adjacent  tide  lands,  passes 
by  a  deed  of  the  former  lands,  unless  un  intention  is  manifested  to  reserve  them  from  the 
operation  of  the  conveyance. 

Appeal  from  Clatsop  coanty.    The  opinion  states  the  facts. 
E.  C.  Brmiaugh,  for  the  appellants. 
Sidney  Dell,  for  the  respondents. 

Thayeb,  J.  This  appeal  is  from  the  circuit  court  for  the  couniy 
of  Clatsop,  rendered  in  a  suit  commenced  by  the  respondents  against 
the  appellants  to  declare  a  trust  in  favor  of  the  former  in  certain  tide 
lands  formerly  conveyed  by  the  state  of  Oregon  to  James  "Welch,  an- 
cestor of  the  appellants. 

The  respondents  alleged  in  their  complaint  in  the  suit  that  said 
James  Welch  procured  said  deed  from  the  board  of  commissioners 
for  the  sale  of  school  lands,  etc.,  on  the  eighteenth  day  of  Septem- 
ber, 1876;  that  in  his  application  for  the  purchase  thereof ,  he  fraud- 
ulently represented  that  he  was  the  owner  of  block  11 ,  in  the  town 
of  Astoria,  which  abuts  upon  said  tide  land,  when  in  truth  said  block 
did  not  belong  to  him;  that  he  and  one  Shivelv  had,  by  deed  bear- 
ing date  June  3,  1846,  conveyed  it  to  John  Wilson,  ancestor  of  the 
respondents,  and  that  the  latter  owned  it  at  the  time  said  application 
was  made,  and  that  no  notice  of  any  kind  was  given  to  him  or  to  any 
one  by  said  Welch  or  said  board,  nor  by  any  person,  of  the  applica- 
tion; that  both  James  Welch  and  John  Wilson  had  since  died,  and 
that  the  appellants  and  respondents  are  their  respective  representa- 
tives and  successors  in  interest,  the  respondent,  Ann  K.  Wilson, 
being  widow  of  the  said  John  Wilson,  and  the  said  Mary  E.  Wake- 
man,  a  daughter;  that  the  former  owns  a  dower  right  in  said  block 
11,  and  the  latter  owns  the  remainder.  The  respondents  further 
alleged  that  on  August  29,  1877,  they  commenced  an  action  against 
the  appellants  to  recover  the  possession  of  said  block  11,  and  that 
on  March  27, 1878,  they  recovered  a  judgment  against  them,  whereby 
it  was  adjudged  that  said  John  Wilson  was  the  owner  in  fee  of  said 
block,  by  virtue  of  said  deed  of  June  3,  1846,  until  his  death,  and 
that  they  then  became  the  owners  thereof  as  mentioned,  and  entitled 
to  the  possession.  They  alleged,  also,  that  they  did  not  know  the 
exact  amount  of  purchase  price  paid  by  James  Welch  to  the  state  of 
Oregon  for  said  tide  lands,  but  offered  to  pay  the  same  when  ascer- 
tained by  the  court. 

The  appellants  denied  that  said  James  Welch  procured  the  deed 
from  the  state  to  the  tide  land  by  the  representation  alleged;  denied 
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Uiat  said  block  11  abutted  or  fronted  on  the  shore  of  the  Columbia 

riyer;  claimed  that  on  said  third  day  of  June,  1846,  it  was  above 

ordinary  high  water  mark,  but  that  since  said  time  the  water  had 

gradually  encroached  upon  the  bank  of  the  river,  upon  the  north 

side  of  said  block,  and  that  the  line  of  ordinary  high  tide  had  moved 

south  until  it  then  reached  the  north  boundary  thereof;  that  by  said 

deed,  the  said  block  thereby  intended  to  be  conveyed  is  bounded  by 

met^  and  bounds,  and  the  number  and  size  of  the  lots  expressly 

given,  and  that  the  deed  was  made  solely  with  reference  to  said  parcel 

of  land  as  a  platted  block,  and  the  parties  intended  it  should  not 

extend  further  on  the  north  than  the  street  known  as  Wall  street,  but 

which  was,  by  mistake,  designated  in  said  deed  as  Water  street, 

which  lies  in  front  of  the  block,  and  between  it  and  said  tide  land; 

that  in  front  of  the  block  is  a  strip  of  land  included  within  said 

street  which  was  above  ordinary  high  tide,  and  in  front  of  the  strip 

and  of  the  street  was  a  tide  flat  extending  for  a  distance  of  seven 

hundred  feet,  susceptible  of  being  easily  reclaimed,  which  flat,  at 

the  date  of  the  purchase  of  the  block  by  said  John  Wilson,  was  of 

great  value;  that  from  the  north  side  of  the  flat  it  was  six  hundred 

feet  to  the  ship  channel  of  the  Columbia  river,  and  that  said  space 

was  valuable  for  wharfing  purposes,  and  at  the  date  of  the  deed  was 

worth  several  thousand  dollars;  that  it  had  been  duly  platted  and 

laid  o£F  into  lots  and  blocks,  with  streets  extending  through  the 

same,  which  fact  said  Wilson  well  knew  at  the  time  he  purchased 

block  11;  that  about  1845  said  James  Welch  bought  of  said  Shively 

ii}l  his  right  and  property  as  riparian  proprietor  of  the  tide  lands  in 

controversy;  that  the  appellants  had  succeeded  to  his  rights,  and 

that  they  and  said  James  Welch,  for  more  than  thirty  years,  had  paid 

taxes  on  the  land  as  their  private  property,  and  had  paid  one  tnou- 

sand  dollars  for  street  improvements.     These  facts  were,  in  the  main, 

denied  by  the  respondents  in  their  reply. 

Hie  proofs  in  the  case^Show  that  said  Shively,  sometime  prior  to  the 
year  1846,  settled  upon  a  tract  of  land  including  said  block  11;  that 
he  conveyed  an  undivided  half  of  it  to  said  James  Welch;  that  they 
surveyed  and  laid  off  a  part  of  it  into  lots  and  blocks;  that  Welch 
gave  to  Shively  a  power  of  attorney;  that  said  Shively  executed  the 
deed  for  himself  and  said  Welch  to  the  said  John  Wilson,  of  June 
3,  1846,  to  said  block  11;  that  after  the  passage  of  the  donation  act 
of  September  27,  1850,  the  said  Shively,  after  taking  back  a  deed 
from  Welch  of  the  undivided  half  interest,  entered  the  said  tract  of 
land  as  a  donation  claim,  and  subsequently,  and  in  the  year  1860, 
obtained  a  patent  to  it;  that  after  bis  entry  and  compliance  with  the 
provisions  of  that  act,  said  Shively  reconveyed  to  said  Welch  a 

Eortion  of  the  claim  in  severalty,  which  conveyance  included  said 
lock  11.  The  deed  to  Wilson,  of  June  3,  1846,  purports  to  con- 
vey a  parcel  of  land  in  the  town  of  Astoria  described  as  being  apart 
of  the  settlement  rights  of  said  Shively,  on  which  he  had  laid  out 
and  surveyed  said  town,  and  which  premises  consisted  of  lots  num- 
bered from  one  to  twelve  inclusive,  iforming  block  11,  which  it  de- 
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scribes  as  being  bounded  north  by  Water  street,  east  by  Spence 
street,  soath  by  West  First  street,  and  west  by  Pine  street,  which 
lots  it  states  were  each  fifty  feet  front  by  one  hundred  and  forty-two 
and  one-half  feet  back,  reference  being  had  to  the  plat  of  said  town  of 
Astoria,  so  laid  out  as  before  mentioned,  which  plat  had  then  been 
lithographed  by  E.  &  J.  Hutawa,  of  St.  Louis,  Mo.  The  deed  also 
contains  a  covenant  to  have  said  plat  recorded  as  soon  as  there 
should  be  an  office  provided  by  law  for  that  purpose.  It  also  con- 
tains a  covenant  that  the  grantors  will  forever  warrant  and  defend 
the  fee  simple  title  to  the  premises,  free  from  the  claims  of  all  per- 
sons whatever;  also  that  the  grantors,  their  heirs,  executors  and 
administrators  will,  at  the  expense  of  the  grantee,  his  heirs  or 
assigns,  make  a  new  and  further  deed,  if  the  same  should  be  re- 
quired to  vest  a  fee  simple  title,  when  they  or  either  of  them  shall 
demand  the  same.  The  deed  was  not  acknowledged  or  proved  so  as 
to  entitle  the  same  to  record  until  March,  1876,  and  was  recorded 
in  the  office  of  the  clerk  of  the  county  of  Clatsop  in  April  of  that 
year.  It  farther  appeared  in  proof  that  said  James  Welch  did  base 
his  right  to  purchase  said  tide  land,  when  he  made  said  application  to 
purchase,  upon  the  ground  that  he  was  the  owner  of  said  block  11, 
upon  which  it  abutted  at  that  time;  and  it  further  appears  that  at 
said  time  and  for  a  long  time  prior  thereto,  he  had  claimed  to  be  the 
owner  thereof,  and  that  the  appellants  continued  to  claim  such 
ownership  until  the  affirmance  of  the  judgment  by  this  court  re- 
covered against  them  as  before  mentioned.  Proof  was  also  given 
tending  to  show  that  there  had  been  a  narrow  strip  of  high  land 
adjoining  said  block  11  on  the  north,  within  the  street  called  Water 
street,  but  that  it  had  been  carried  away  by  the  action  of  the  water, 
but  at  what  date  it  disappeared  is  not  shown. 

The  land  in  controversy  includes  less  than  half  an  acre.  It  was 
purchased  by  said  James  Welch  of  said  board  of  commissioners 
under  the  proyisions  of  the  act  of  the  legislative  assembly  of  the 
state  to  provide  for  the  sale  of  tide  and  overflowed  lands  on  the  sea 
shore  and  coast,  approved  October  28,  1872,  as  amended  in  1874. 
That  act  provides  that  the  owner  or  owners  of  any  land  abutting, 
fronting  or  bounded  by  the  shore  of  any  bay,  harbor  or  inlet  on  the 
sea  coast,  shall  have  the  right  to  purchase  from  the  state  all  the 
title  land  belonging  to  the  state  in  front  of  such  owner  or  owners, 
subject  to  certain  provisions,  which  allow  the  owner  of  improve- 
ments upon  such  title  lands  to  purchase  the  lands  so  improved,  for 
a  certain  period,  and  also  allow  outside  parties  to  become  such  pur- 
chasers in  case  the  owner  or  owners  of  the  high  land  fail  to  make 
application  for  the  purchase  of  the  same  for  three  years,  but  in  the 
latter  case  the  board  of  commissioners  for  the  sale  of  such  lands 
must  give  the  owner  or  owners  of  the  high  land,  having  the  prefer- 
ence in  the  purchase  thereof,  notice  of  such  application  to  {>urchase 
the  same,  wno,  thereupon,  have  sixty  days  after  the  notice  is  given, 
in  which  to  make  application  to  purchase.     It  was  conceded  in  this 
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eaae  that  the  said  board  of  oommissioners  gave  no  saoh  notice  to 
said  John  Wilson  or  the  respondents. 

The  appellants'  counsel  claims  that  if  a  strip  of  high  land  did 
exist  north  of  block  11,  on  June  3,  1846,  so  that  the  wharf  priyi- 
leges  remained  in  Shively  and  Welch  after  the  execution  and  deliv- 
ery of  the  deed  of  that  date,  such  right,  and,  as  he  claims,  the 
consequent  right  to  purchase  the  tide  lands  in  front  of  that  strip, 
would  not  be  divested  out  of  Welch  and  vested  in  Wilson  by  the 
fact  of  the  washing  away  of  such  strip  of  land  before  the  passage  of 
said  act.  He  also  claims  that  the  effect  of  the  descriptive  part  of 
said  deed,  in  which  the  lots  in  said  block  are  conveyed  by  number 
and  dimension  respectively,  and  then  the  block  bounded  specifically, 
by  streets  between  which  it  lies,  is  sufficient  and  conclusive  evi- 
dence that  it  was  the  intention  of  the  grantors  to  limit  the  grant  to 
the  land  contained  within  the  exterior  boundary  lines  of  the  block, 
and  to  reserve  the  wharf  rights  and  privileges  between  the  north 
line  of  said  Water  street  and  the  ship  channel. 

The  decision  of  this  court  in  Wakeman  and  Wilson  v.  Shively,  3 
Wefit  Coast  Bep.,  336,  at  the  March  term,  1884,  was  adverse  to  the 
points  raised  by  the  counsel;  still,  as  I  view  the  question,  they  are 
YBTj  important  matters.  A  shore  owner  upon  tide  waters,  or  upon 
a  nayigable  stream,  possesses  rights  which,  of  late,  are  conceded  to 
be  property:  Yates  v.  Milwaukie,  10  Wall.,  497.  They  are  not 
rights,  as  has  often  been  supposed,  that  were  derived  from  the 
state,  thoQgh  held  and  enjoyed  in  snbordination  to  the  rights  of  the 
public:  Daiaplaine  v.  C.  &  N.  W.  B.  B.  Co.,  42  Wis.,  214;  Lonnan 
^.  Benson,  8  Mich.,  18.  The  embarrassing  feature  of  this  subject 
has  arisen  out  of  a  misunderstanding  of  me  nature  of  the  state's 
ownership  of  land  between  high  and  low  water  upon  navigable 
gtreams.  It  has  been  spoken  of  as  an  ownership  in  fee,  and  an 
erroneous  impression  has  been  conveyed.  The  state  does  own  the 
ehannel  of  the  navigable  rivers  within  its  boundaries,  and  the  shore 
of  its  bays,  harbors  and  inlets  between  high  and  low  water,  but  its 
ownership  is  a  trust  for  the  public.  It  has  no  such  proprietorship 
in  them  as  it  has  in  its  property  and  public  buildings.  It  cannot 
sell  them  so  as  to  deprive  the  public  of  their  enjoyment:  Steam 
Engine  Co.  v.  Steamship  Co.,  12  B.  I.,  348;  nor  can  it  take  away 
riparian  rights  except  for  public  use,  and  by  givin^s;  just  compensa- 
tion :  Goald  on  Waters,  section  150.  The  New  York  courts  have 
taken  a  different  view,  and  which  has  been  followed  by  an  Iowa 
deeision:  Tomlin  v.  Dubuque,  etc.,  B.  B.  Co.,  32  Iowa,  106;  but  it 
is  repudiated  by  the  federal,  and  most  of  the  state,  tribunals.  If, 
then,  the  riparian  rights  referred  to,  such  as  wharfing  privileges, 
are  property  they  may  be  sold,  or  reserved  to  the  owner  of  high 
land  upon  which  the  tide  land  abuts.  There  is  no  reservation  in 
terms  m  the  deed  of  June  3,  1846,  but  if  the  riparian  rights  be- 
longing to  Shively  and  Welch  were  not  conveyed,  which  was  the 
ease  if  there  was  a  strip  of  high  land  between  said  block  11  and 
the  fade  land  in  question  not  conveyed  by  the  deed,  they  necessarily 
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remained  in  them,  and  I  do  not  see  how  thej  could  be  divested  oat 
of  them  without  their  consent,  unless  such  rights  are  held  to  be  in- 
separable from  the  upland.  But  that  would  not  be  consistent  with 
the  holding  in  Parker  y.  Bogers»  8  Or.,  189. 

Too  much  importance,  I  apprehend,  has  been  attached  to  the  tide 
land  act  before  referred  to.  I  seriously  doubt  whether  that  act 
confers  any  new  right  upon  the  shore  owner  in  such  cases,  although 
he  has  purchased  the  land  in  front  of  him  in  accordance  with  its 
terms.     The  title  he  obtains  is  subordinate  to  the  public  right  of 

Eassage  and  navigation,  and  he  had  the  same  wharfing  privileges 
efore  as  afterwards,  and  the  right  to  protect  his  uplands  from  the 
encroachment  of  the  sea.     According  to  Hale  there  are  three  sorts 
of  rights  in  ports  and  shores:  First,  the  ju8  privatum^  or  right  of 
property  or  franchise;  second,  the  jus  publicam^  or  public  right  of 
passage  and  navigation;  and,  third,  theju^  regium,  or  governmental 
right.     The  state  could  not  by  anv  sale  of  the  shore  of  a  body  of 
water  below  high  tide,  deprive  itself  of  the  latter  right,  nor,  as  be- 
fore suggested,  could  it  thereby  deprive  the  public  of  the  right  of 
passage  or  navigation.     What,  then,  can  such  a  sale  of  that  charac- 
ter of  tide  land  amount  to  ?    I  doubt  very  much  whether  a  sale  in 
such  a  case  could  be  made  to  an  outside  party,  that  would  deprive 
the  riparian  owner  of  any  right  to  the  enioyment  of  the  land.     It 
was  held  in  the  case  of  The  People  v.   Oowell,  60  Gal. ,  400,  that 
lands  within  the  flow  of  ordinary  tides,  the  cost  of  reclaiming  which 
would  greatly  exceed  their  value  when  reclaimed  for  any  agricultural 
purpose,  were  not  acquirable  under  a  statute  authorizing  a  sale  of 
reclaimable  lands.     The  state  might  authorize  a  sale,  doubtless,  of 
tide  flats,  and  the  purchaser  have  the  right  to  reclaim  them  and  de- 
vote them  to  private  use,  where  no  right  of  public  passage  or  navi- 
gation is  infringed,  but  to  attempt  to  sell  a  part  of  the  channel  of  a 
navigable  stream  below  any  ordinary  stage  of  high  water  occasioned 
either  by  tides  or  freshets,  isabsura.     But  if  I  am  mistaken  in  this 
view,  and  the  state  haR  an  absolute  ownership  in  such  cases,  as  some 
of  the  authorities  would  seem  to  indicate,  how  can  the  respondents 
maintain  their  suit  to  declare   a  trust  in  their  favor  in  the  land  in 
controversy.     They  nor  their  ancestors  never  owned  it  legally  nor 
equitably.     Conceding  their  ownership  of   block  11,  and  that  the 
tide  land  abutted  upon  it,  that  certainly  gave  them  no  ownership  of 
the  latter,  if  the  title  was  in  the  state.     The  act  of  1872  graciously 
gave  them,  in  that  case,  a  preference  in  the  purchase,  but  it  pre- 
scribed conditions  upon  which  the  purchase  can  only  be  made. 
The  respondents  do  not  allege  or  show  that  they  have  ever  attempted 
to  comply  with  these  conditions.     It  may  be  inferred  that  they  con- 
sider the  purchase  by  Welch,  based  upon  his  claim  to  be  the  owner 
of  said  block  11,  made  it  unnecessary  for  them  to  apply,  but  how 
does  the  court  know  that  they  would  have  purchased   the  land  if 
Welch  had  not  ?    The  act  provides  for  a  regular  sale  of  such  lands. 
Section  3  says  that  the  applicant  shall,  with  his  application,  present 
to  the  officer  or  officers  who  are  or  shall  be  authorized  to  sell  such 
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kadfl,  evidence  of  his  title  to  land  which  abuts,  etc. ,  upon  snoh 
tide  land;  and  section  4  sajs  that  the  value  of  such  tide  lands  shall 
be  appraised  at  a  certain  sum  per  acre,  which  shall  not  be  less  than 
(me  dollar  and  twenty-five  cents  for  each  acre  of  such  land;  provided 
that  the  board  having  in  charge  the  sale  of  snoh  lands  shall  have  power 
U>  set  aside  any  appraisement  on  evidence  taken  of  the  true  value  of 
the  same,  and  shall  make  another  and  true  appraisement  based  on 
such  evidence.  The  act  did  not  contemplate  that  the  applicant 
ghonld  get  the  land  for  less  than  its  true  value  in  any  case,  and  the 
legal  privilege  in  favor  of  the  shore  owner  was  merely  to  buy  the 
had  for  what  it  was  actually  worth.  In  such  cases,  many  shore 
owners  might  not  be  inclined  to  attempt  to  make  such  purchase. 
Whether  the  respondents  would  have  been  so  disposed  is  left  en- 
tiiely  to  conjecture;  aod  yet^they  now  claim  that  Welch's  title  should 
enure  to  their  benefit. 

I  can  readily  understand  that  where  one  has  the  equitable  title  to 
real  property,  the  legal  title  to  which  is  outstanding,  and  another 
penon  wrongf ally  buys  in  such  legal  title,  a  court  of  equity  could 
decree  that  the  legal  title  so  purchased  should  enure  to  the  benefit 
of  the  equitable  owner.  To  grant  such  relief,  however,  in  favor  of 
one  who  never  had  the  equitable  title,  who  had  merely  an  option  to 
poichase  the  property  upon  such  terms  as  might  be  agreed  upon 
vith  the  owner,  and  who  had  never  proposed  to  make  the  purchase, 
or  indicated  any  intention  of  that  character,  would  be  carrying  the 
doctrine  to  an  unjustifiable  extent.  I  think  the  respondents  remedy 
in  diis  case,  tinder  the  theory  that  the  state  had  the  absolute  title 
to  the  property  in  question,  and  had  conveyed  it  to  James  Welch, 
TO  to  have  the  state  commence  an  action  for  the  purpose  of  vacat- 
ing the  patent  or  deed  executed  to  him,  as  provided  in  section  356 
of  the  civil  code;  and  when  a  judgment  has  been  obtained  annulling 
it  make  their  application  for  the  purchase  of  the  land. 

Bnt,  as  before  suggested,  I  do  not  think  the  sale  affected  the  nghts 
of  the  owners  of  the  land  upon  which  the  tide  land  abutted.  The 
main  question  in  the  case,  as  I  regard  it,  is  to  whom  those  rights 
belonged.  If  by  the  terms  of  the  deed  of  June  3,  1846,  from 
Shively  and  Welch  to  John  Wilson,  they  were  reserved  to  the 
Conner,  then  they  are  rightfully  in  the  appellants,  bat  if  no  such 
^BBervation  was  made  in  that  instrument,  then  the  respondent  suc- 
ked to  them,  whenever  they  became  shore  owners.  The  rights 
vhich  attached  to  the  narrow  strip,  which  counsel  for  the  appoi- 
nts claims  was  not  conveyed  by  the  deed,  and  which  existed  as  a 
mere  incident  of  that  parcel  of  land,  were  lost  when  it  was  washed 
ivay.  The  courts  have  usually  held,  where  the  question  has  arisen, 
that  where  a  lot  or  block  is  bounded  in  a  deed  by  a  street,  the  deed 
operates  to  convey  the  land  to  the  center  of  the  street.  Under  such 
a  construction  it  is  quite  evident  that  the  deed  of  June  3,  1846, 
oonreyed  the  high  land  adjacent  to  and  on  the  north  side  of  said 
block  11.  I  am  informed  that  this  court  has  so  ruled,  and  I  must 
ooQsider  that  ruling  as  decisive  of  the  question.     But  if  the  deed 
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referred  to  showed  an  evident  intent  to  reserve  the  said  riparian 
rights  to  the  grantors,  they  and  their  successors  should  be  adjadged 
the  owners  thereof.  In  Godman  et  ai.  v.  Winslow,  10  Mass.,  149,  it 
was  held  that  a  deed  to  a  tract  of  land  bounded  on  a  street  or  way 
would  not  be  admitted  as  extending  across  the  street  or  way  so  as 
to  include  other  lands  and  flats  below  high  water  mark.  Such  a 
construction  might  have  been  applied  in  this  case  if  the  said 
grantors  had  owned  the  land  below  high  water  mark.  But  where 
the  right  to  the  latter  land  is  only  incidental  to  the  ownership  of 
the  high  land,  I  think  it  would  not  be  separated  therefrom  withoat 
a  special  reservation  in  such  grant,  and  I  am  unable  to  discover  any 
sucn  reservation  in  the  deed  of  June*3,  1846.  Besides,  Welch  him- 
self does  not  seem  to  have  supposed  that  his  right  to  purchase  from 
the  state  arose  out  of  any  such  reservation,  as  he  based  it  upon  his 
alleged  ownership  of  block  11. 

I  am  of  the  opinion,  therefore,  that  the  equities  are  with  the  re< 
spondents,  and  that  they  slv>uld  have  a  decree  enjoining  the  appel- 
lants from  interfering  with  their  riparian  rights  in  front  of  said 
block  under  and  by  virtue  of  said  deed  from  the  state,  which  is  the 
extent  of  the  relief  I  think  they  are  entitled  to,  and  that  neither 
party  should  recover  costs. 

Waldo,  G.  J.,  and  Lord,  J.,  concurred  in  the  result,  but  upon 
different  grounds. 


Brown  st  al.  v.  School  Distbiot,  No.  1. 

Fifed  June  10,  1886. 

Taxation— Illeoax  Tax— Injdnotion.— Equity  will  not  restrain  the  enforcement  of  an 
entire  tax,  part  of  which  is  illegal,  unless  the  portion  which  is  legal  has  been  paid. 

Appeal  from  Clatsop  county.    The  opinion  states  the  facts. 
C.  H.  Page,  for  the  appellants. 
C7.  W,  Fulton,  for  the  respondents. 

Thateb,  J.  This  appeal  is  from  the  circuit  court  for  the  county 
of  Clatsop.  The  appellants  commenced  a  suit  in  that  court  against 
the  respondents,  to  restrain  the  enforcement  of  a  certain  school  tax 
levied  upon  the  taxable  property  thereof  by  a  vote  of  the  legal  voters 
of  a  school  meeting,  held  in  the  above-named  district,  on  the 
fifteenth  day  of  July,  1884.  The  appellants  are  tax-payers  of  said 
school  district,  and  have  been  assessed  large  sums  on  account  of 
said  tax.  The  object  of  the  tax,  as  appears  from  the  pleadings  in  the 
suit,  was  for  the  following  purposes,  and  made  up  of  the  following 
items,  viz. :  One  and  one-third  mills  on  the  dollar  for  school  purposes; 
one  and  two-thirds  mills  on  the  dollar  for  the  purpose  of  paying  in- 
terest on  the  bonds  issued  by  the  district,  and  one-half  of  one  mm  on 
the  dollar  for  the  purpose  of  making  necessary  improvements  to  the 
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sclioollionse  block  owned  by  the  district.  It  appears  that  said  tax 
ms  asseesed  in  due  form  upon  the  property  in  the  district,  but  that 
the  appellants  refused  to  pay  their  assessments,  and  were  returned 
upon  the  delinquent  list,  which  was  placed  in  the  hands  of  the 
sheriff  of  said  county  for  collection,  as  provided  by  law,  and  that  the 
sheriff  is  about  to  sell  their  property  to  satisfy  the  various  amounts. 
The  appellants  claim  that  said  bonds  are  void,  that  said  district  had 
DO  authority  to  issue  them,  and  that  the  attempt  to  levy  taxes  in 
order  to  pay  the  interest  thereon,  is  illegal.  Upon  that  ground  they 
resist  its  collection.  The  respondents  in  the  court  below  filed  an 
uswer  to  the  appellants'  complaint  setting  out  all  the  facts  in  refer- 
ence to  the  issuance  of  said  bonds,  and  the  objects  for  which  they 
vere  issued,  and  the  levy  of  said  tax.  The  appellants  filed  a  de- 
Darrer  to  the  said  answer,  upon  the  grounds  of  the  illegality  of  the' 
bonds,  which,  having  been  overruled,  and  a  decree  entered  dis- 
misiiigtiie  appellants'  complaint,  the^latter  have  brought  this  appeal 
tad  desire  this  court  to  adjudge  the  said  bonds  a  nullity.  The  re- 
spondents, on  the  other  hand,  claim  that  the  bonds  are  valid;  that 
the  school  district  issued  them  in  order  to  raise  money  to  build  a 
sehoolhouse,  and  that  the  money  has  been  received  by  the  district, 
tod  the  house  built. 

It  will  be  noticed  that  the  larger  part  of  the  tax  is  unquestionably 
legal.  The  one  and  one-third  mills  for  school  purposes,  and  the 
o&e-bslf  mill  for  the  purpose  of  making  necessary  improvements  to 
the  schoolhonse  block,  are  unobjectionable,  and  it  appears  to  this 
tonrt  that  the  appellants  should  have  paid  so  much  oi  said  tax  as  is 
applicable  to  those  purposes  before  they  commenced  their  suit.  It 
voold  render  it,  no  doubt,  very  embarrassing  to  the  affairs  of  the 
Khool  district  if  the  court  were  to  interfere  and  enjoin  the  collection 
of  the  entire  tax.  If  the  appellants  had  paid  off  the  portion  ad- 
mitted to  be  legal,  they  would  have  done  equity  before  asking  its 
bterposition  in  their  behalf.  The  authorities  are  not  uniform  upon 
the  question  as  to  whether  or  not  a  plaintiffs  complaint  shoula  be 
Visaed  in  such  a  case,  but  this  court  is  of  the  opinion  that  that  is 
the  better  rule.  If  the  appellants  are  obliged  to  pay  the  portion  of  the 
tax  they  claim  to  be  illegal,  they  will  not  necessarily  lose  the  amount 
paid.  Thej  can  pay  it  utder  protest  in  order  to  relieve  their  prop- 
erty, and  if  it  be  illegal,  can  recover  it  back. 

As  to  whetiier  said  bonds  are  good  or  valid,  the  court  expresses 
^  opinion  at  this  time,  as  it  is  not  necessary  to  the  disposition  of 
the  case  under  the  view  entertained. 

For  the  reasons  mentioned,  the  decree  appealed  from  will  be 
affirmed,  and  tiie  complaint  dismissed  without  prejudice. 
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EiNNET  V.  HeATLET  ET  AL. 
FUed  June  11, 1885. 

AcoouNTiNO— EBTOFFBL-^AoQUlEBKNOS.~In  an  action  for  an  acooimting  held  that,  under 
the  circumstances  of  this  case,  the  respondent  should  not  be  estopped  to  dispute  the  oorrect- 
nesB  of  certain  items  in  which  he  had  previously  acquiesced,  for  the  reason  tnat  at  the  time  of 
acquiescence  he  could  not  have  known  the  facts  in  connection  therewith. 

Thb  Desd  op  Tbust  in  Ck>NTBOVEB8T  held  not  to  be  a  mortgage. 

BxoBBE  Obdkrbd  MoiiiFiKD  in  accordance  with  the  views  3xpre»ed  in  the  opinion. 

Appeal  from  Clatsop  county.    The  opinion  states  the  facts. 
C.  W.  Fulton  and  Raleigh  Stout,  for  the  appellants. 
J.  G.  Moreland  and  Benton  Killin,  for  the  respondent. 

Thateb,  J.  This  appeal  is  from  the  circuit  court  for  the  coonij 
of  Clatsop.  The  respondent  brought  a  suit  in  that  court  against 
the  appellants,  Heatley,  Grace  and  Ten  Bosch,  trustees  of  the  estate 
of  the  said  respondent  for  the  payment  of  certain  debts,  to  compel 
them  to  account  for  the  said  estate,  and  to  enjoin  them  from  sellmg 
a  certain  part  thereof. 

It  is  disclosed  by  the  facts  in  the  case,  that  the  respondent,  about 
1876,  at  Astoria,  in  said  county,  engaged  in  the  cannery  business. 
That  he  was  the  proprietor  of  a  cannery,  and  put  up  fish  and  beef 
in  cans  for  market,  and  sold  and  shipped  large  quantities  thereof  to 
England;  that  he  continued  in  said  business  until  the  nineteenth 
day  of  February,  1878,  when,  in  consequence  of  extensive  liabilities 
tiiat  had  accumulated  against  him,  he  was  compelled  to  suspend 
business  and  compromise  his  debts  with  his  creditors;  that  on  said 
last  mentioned  day,  the  said  respondent,  at  San  Francisco,  in  the 
state  of  California,  entered  into  an  agreement  with  a  large  number 
of  his  creditors  by  the  terms  of  which  he  agreed  to  execute  to  the 
said  Heatley,  Grace  and  Ten  Bosch,  a  deed  of  trust  and  transfer  of 
his  property  in  the  manner  and  form  of  an  instrument  then  prepared 
and  agreed  upon,  and  which  was  to  be  executed  by  both  of  said 
parties;  the  said  creditors  agreeing  on  their  part  to  extend  the  time 
of  payment  of  their  respective  debts  they  held  against  him  until 
the  first  day  of  October,  1878,  and  to  release  him  fronv^l  obligation 
to  pay  said  debts  or  either  of  them,  and  to  look  wholly  to  the  prop- 
erty f^hich  should  be  transferred  in  said  deed  of  trust  so  agre^  to 
be  made  and  the  proceeds  thereof  for  the  payment  of  said  debts, 
and  that  the  said  release  should  take  efiect  upon  the  execution  of  said 
deed;  that  subsequently,  and  on  the  fifteenth  day  of  March,  1878,  in 
compliance  with  the  said  agreement,  the  said  respondent  executed  to 
the  said  Heatley,  Grace  and  Ten  Bosch,  as  such  trustees,  a  deed  of 
trust  conveying  to  them  the  said  cannery,  and  all  his  real  and  per- 
sonal property,  excepting  such  as  was  exempt  from  execution,  and 
also  the  sum  of  five  hundred  dollars  in  cash. 

Said  deed  contained  the  following  clauses  and  provisions,  vi^s. : 
''  Should  said  trustees  deem  it  advisable,  and  for  the  best  interest  of 
all  concerned  so  to  do,  and  in  that  event,  to  procure  the  advancement 
of  the  necessary  means  and  provisions  for  the  same  on  the  most 
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favorable  terms  that  the  same  can  be  obtained  to  operate  and  oon- 
dact  said  business  and  to  sell  and  dispose  of  the  proceed^  thereof 
iuid  to  apply  the  money  and  profits  arising  from  such  sale  or  dispo- 
sition on  the  first  day"  of  Ootober,  1878.  First,  to  the  pajrment  of 
the  necessary  advances  and  running  expenses  of  said  business;  to 
make  the  best  arrangement  or  compromise  that  they  can  with  French 
<fe  Co.,  of  The  Dalles,  and  Thomas  Monteith  of  Albany,  Oregon,  for 
all  claims  that  they  have  against  the  said  party  of  the  first  part,  and 
with  any  and  all  other  preferred  or  other  creditors  of  said  party  of 
the  first  part,  who  have  not  entered  into  the  agreement  under  which 
this  deed  of  trust  is  executed.  To  the  discharge  of  the  debts  of 
said  party  of  the  first  part  and  said  fishery  or  cannery.  No  interest 
to  be  allowed  on  any  claim  from  the  first  day  of  January  to  the  first 
day  of  October,  1878. 

''Also,  in  trust  to  sell,  dispose  of  and  transfer  any  or  all  of  the 
properly  herein  transferred  to  said  parties  of  the  second  part,  not 
included  in  said  Astoria  fishery,  or  pertaining  thereto,  on  or  before 
the  first  day  of  October,  1878,  and  apply  the  proceeds  thereof  in  the 
same  manner  as  the  proceeds,  money  and  profits  of  said  fishery  or 
cannery  hereinbefore  authorized;  but  the  money  arising  from  such 
sales  as  well  as  that  arising  from  the  sale  of  salmon  of  the  can- 
ning season  or  so  much  thereof  as  shall  be  necessary,  may  be  ap- 
plied before  the  first  day  of  October,  1878,  in  the  discharge  of  the 
advances  made  for  operating  and  conducting  said  fishery  business 
hereinbefore  specified.  And  the  money  arising  from  the  sales  of 
the  lots  for  which  bonds  have  been  given  to  said  party  of  the  first 
part,  as  hereinbefore  designated,  as  well  as  the  sums  due  from  the 
sales  of  the  said  bonded  lots  already  made,  shall  be  applied  first  to 
the  discharge  of  the  promissory  notes  given  for  the  same  and  there- 
after as  balance  of  sold  before  the  first  of  October,  1878. 

"  Fourthly,  but  should  the  said  trustees  find  it  impracticable  to 
ran  the  said  cannery,  that  then  the  said  trustees  shall  with  all  con- 
venient dispatch  dispose  of  the  property  hereby  conveyed,  including 
said  Astoria  fishery  and  the  property  pertaining  thereto,  at  such 
times  as  they  or  a  majority  of  them  shall  deem  most  advantageous 
for  the  interest  of  all  persons  concerned,  -  anything  hereinbefore 
contained  as  to  the  time  of  such  sale  notwithstanding. 

"  And  said  party  of  the  first  part  does  hereby  authorize  and  em- 
power any  two  of  the  said  parties  of  the  second  part  to  execute  any 
of  the  conyeyances  in  instruments  of  any  name  or  nature,  or  do  anv 
act  whatsoever  necessary  to  carry  out  the  intention  of  this  deed  with 
the  like  force  and  effect  as  if  all  three  had  joined  in  such  action. 

''Also,  all  trust  after  the  first  day  of  October,  1878,  to  sell,  dis- 
pose of  and  transfer  all  the  property  herein  transferred  to  said 
parties  of  the  second  part,  and  not  then  disposed  of,  after  allowing 
said  party  of  the  first  part  sixty  days  to  discharge  the  balance  of 
said  debte  appropriating  the  property  or  so  much  as  may  be  neces- 
sary for  the  same.  The  proceeds  of  such  sales  to  be  applied  to  the 
discharge  of  the  debts,  only  so  much  to  be  sold  as  shall  be  neces- 
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sary  for  such  purpose,  and  the  balance  of  all  the  property  after  the 
disoharge  of  the  aebts  to  be  transferred  to  the  party  of  the  first 
part.     Also, 

'*  In  trust  to  conduct  and  manage  said  business  and  property 
economically  and  in  a  business  like  manner;  to  keep  proper  and 
separate  books  of  accounts  and  vouchers  which  shall  always  be 
opened  to  inspection  by  parties  interested;  to  deposit  the  money 
arising  out  of  said  business  or  property  not  in  immediate  actual  use 
in  a  trustworthy  bank  of  good  reputation,  and  to  faithfully  dis- 
charge the  daties  of  the  trusts  herein  conferred  in  the  best  interests 
of  the  creditors  and  the  party  of  the  first  part. 

' '  And  the  parties  of  the  second  part  hereby  accept  the  trusts 
herein  conferred,  and  agree  to  faithfully  perform  the  obligations  of 
said  trusts  as  herein  specified." 

Upon  the  execution  of  said  deed  of  trust,  the  said  trustees  en- 
gaged in  operating  said  cannery,  and  continued  to  operate  it  during; 
the  seasons  of  1878,  1879,  1880  and  1881.  It  appears  that  they  ob- 
tained permission  of  the  respondent  to  operate  it  during  the  season 
of  1879,  but  they  had  no  permission  from  him  to  operate  it  during 
the  remaining  two  seasons  unless  it  were  implied.  Subsequent  to 
1881  the  said  trustees  sold  the  cannery]  back  to  the  respondent. 
From  these  various  sources  and  transactions  the  trustees  derived  a 
large  amount  of  funds  applicable  to  the  payment  and  discharge  of 
the  said  debts. 

The  respondent  alleged  in  his  complaint  in  the  suit  that  he  was 
informed  and  believed  that  said  trastees  had,  prior  to  January,  1882, 
realized  more  than  sufficient  to  pay  all  the  claims  against  the  estate. 
He  also  complained  of  their  having  sold  certain  retd  property  which 
they  were  not  authorized  to  sell  under  the  trust  deed,  and  that  they 
were  offering  to  sell  other  portions  thereof,  and  that  they  had  re- 
fused to  make  him  a  statement  and  accounting  of  the  condition  of 
the  affairs  of  the  estate,  although  he  informed  them  that  if  it  should 
be  ascertained  upon  such  accounting  that  they  had  not  realized  suf- 
ficient to  satisfy  all  just  and  legal  claims  against  it,  he  would  ad- 
vance to  them  the  balance,  and  receive  back  the  residue  of  the  prop- 
erty unsold.  The  said  trustees  filed  an  answer  to  the  complaint  in 
which  they  set  forth  a  statement  of  their  account,  also  the  claims  of 
the  creditors,  who  were  also  made  parties  to  the  suit  upon  motion 
of  the  counsel  for  the  trustees.  The  respondent  filed  a  reply  in 
which  he  controverted  many  of  the  matters  alleged,  in  the  answer, 
and  the  main  question  presented  for  the  consideration  of  this  court 
arises  out  of  the  issue  of  fact  so  formed.  The  first  issue  referred  to 
involved  the  amount  of  indebtedness  from  the  respondent  to  certain 
of  the  creditors  at  the  time  the  deed  of  trust  was  executed.  Those 
creditors,  excepting  one,  the  Salem  Flouring  Mills  Oo.,  were  parties 
who  had  received  from  the  respondent  amounts  of  salmon  and 
beef,  either  by  purchase  or  on  commission,  counsel  at  the  hear> 
ing  did  not  exactly  agree  which.  The  respondent  shipped  them 
salmon,  and  they  made  advances  to  him.     He  was  responsible  for 
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the  proper  packing,  and  thej  took  the  risk  of  sea  damage.  The 
salmon  not  proving  good,  they  made  reclamations  upon  him,  and  in 
most  cases  he  had  agreed  to  allow  them.  Those  accounts  were  be- 
tween Dickson,  DeWolf  &  Co.,  W.  &  J.  Lockett,  Henry  Coubrough, 
and  Ten  Bosch  &  Co.  Dickson,  DeWolf  &  Co.,  are  E.  D.  Heatley, 
or  Campbell  &  Heatley.  There  is,  however,  an  item  as  a  draw- 
back against  the  account  of  W.  &  J.  Lockett,  for  amount  paid  by  re- 
spondent in  shippiug  certain  amount  of  salmon  from  Astoria  to  San 
Francisco  and  placing  aboard  the  cars.  The  salmon  was  obtained 
by  the  Locketts  from  the  respondent  to  be  shij)ped  direct  by  vessel 
from  Astoria  to  Europe,  the  former  to  pay  freight,  but  they  subse- 
quently concluded  to  have  it  go  across  the  continent  by  rail,  from 
which  circumstance  the  item  of  expense  accrued.  Another  of  the 
issues  referred  to  involves  the  amount  of  compensation  the  trustees 
should  be  allowed  for  their  management  of  the  estate. 

These  issues  and  their  collaterals  include  the  main  controversy 
between  the  parties.  The  matter  of  compensation  of  the  trustees  is 
not  difficnlt  to  adjust,  bht  the  claims  for  reclamations  of  advances 
on  the  salmon  are  very  much  complicated.  The  respondent  claims 
to  have  put  up  the  salmon  properly,  but  one  cargo  of  them  shipped 
by  the  Titan,  arrived  in  Liverpool  in  a  wretched  plight.  The  ap- 
pellants claim  that  it  was  occasioned  by  bad  packing,  but  after 
hearing  the  testimony  and  proofs  respecting  it,  and  observed  the 
great  disproportion  of  spoiled  cans  between  that  shipment  and 
others  the  respondent  made,  we  are  convinced  that  the  severe  stress 
of  weather  the  vessel  encountered  upon  her  voyage,  the  effect  upon 
her  other  cargo,  and  upon  the  vessel  itself,  caused  the  greater  part 
of  the  damage  to  that  lot.  But  the  appellants'  counsel  contend  that 
the  respondent  cannot  now  question  the  correctness  of  the  accounts 
of  said  parties  for  reclamations,  for  the  reason  that  he  assented  to 
all  of  them,  and  some  of  which  he  agreed  especially  to  pay ;  that 
these  accounts  as  between  said  parties  stand  upon  the  same  footing 
as  an  account  stated,  and  cannot  be  surcharged  or  falsified  without 
clear  and  satisfactory  proof  of  fraud  or  mistake.  But  we  must  take 
into  consideration  the  circumstances  under  which  these  parties  were 
situated.  The  respondent  was  on  this  coast,  and  the  parties  with  whom 
he  dealt  in  Europe.  He  shipped  them  the  salmon  under  an  agree- 
ment that  he  should  be  chargeable  with  all  blown  tins  resulting 
from  improper  packing.  After  the  salmon  left  Astoria  the  respond- 
ent saw  nothing  more  of  them ,  and  he  must  have  relied  entirely 
upon  the  statements  of  his  consignees.  He  reposed  confidence  in 
them,  and  when  they  advised  him  that  the  salmon  had  proved 
bad  in  consequence  of  bad  packing,  he  would  be  likely  to  treat  it  as 
a  matter  of  course,  and  to  acquiesce;  he  evidently  knew  nothing  at 
the  time  of  the  severity  of  the  voyage  or  to  the  extent  the  cargo 
had  suffered,  in  consequence  of  rough  weather.  He  did  question 
the  correctness  of  the  account,  and  insisted  that  the  trustees  should 
allow  none  that  should  be  ascertained  to  be  incorrect;  and  the  evi- 
dence was   very  strong  that  the  trustees  and  creditors  agreed  to  it. 
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I  cannot  believe  that  it  would  be  fair  to  hold  that  the  respondent 
was  bound  by  an^  admission  he  made  as  to  the  correctness  of  those 
accounts^  or  promise  to  pay  them  he  is  shown  to  have  made,  if,  as 
a  matter  of  fact,  the  salmon  were  properly  put  up.  When  the  Titan 
reached  Liverpool,  it  was  ascertained  that  a  large  proportion  of  the 
cans  containing  the  salmon  had  burst.  This  result,  under  ordi- 
nary circumstances,  would  have  indicated  improper  packing,  and 
when  the  consignees  i)romptly  advised  the  respondent  of  the  miser- 
able condition  in  which  his  shipment  had  arrived,  and  very  em- 
phatically informed  him  that  it  had  been  occasioned  by  improper 
canning,  he  could  have  done  no  less  than  acknowledge  a  liability  to 
repay  the  advances.  The  consignees  did  not  probably  mention  to 
the  respondent  that  the  vessel  which  transported  the  goods  encount- 
ered such  severe  storms  and  rough  sea  that  she  lay  for  a  long  time 
with  her  lee  rail  under  water,  and  straining  and  creaking  fearfully, 
the  sea  continually  washing  over  her  decks  fore  and  aft;  that  the 
cargo  of  wheat  and  flour  was  wet  and  spoiled;  that  the  heat 
which  generated  in  consequence  was  so  intense  that  it  was  felt 
through  the  deck;  that  it  scorched  and  blackened  the  woodwork  in 
proximity  to  it,  and  that  the  gas  and  steam  omitted  from  the  hold 
when  the  hatches  were  off  were  so  dense  that  the  vessel,  when  at 
the  Liverpool  dock,  was  supposed  by  many  to  be  on  fire.  Theae 
facts  were  left  fot  the  respondent  to  discover  the  best  way  he  could, 
and  he  only  ascertained  them  long  after  he  executed  the  deed  of 
trust.  It  would  certainly  be  unjust  to  hold  that  these  accounts  be- 
came, under  the  circumstances,  accounts  stated.  I  think  the  ques- 
tion whether  the  salmon  were  improperly  put  up  or  were  damaged  by 
the  sea,  is  an  open  one,  and  that  the  mam  damage  to  that  shipped 
aboard  the  Titan  was  sea  damage,  and  that  no  reclamation  should 
be  allowed  the  parties  receiving  it  on  account  of  advances  made 
thereon;  and  the  amounts  charged  in  any  of  said  accounts  for  such 
reclamations  should  not  be  allowed  in  favor  of  such  parties. 

The  trustees  should  be  allowed  a  reasonable  compensation  for 
attending  to  the  matters  of  the  estate,  but  their  pretended  employ- 
ment of  Dickson,  DeWolf  &  Co.,  who  were  none  other,  as  appears 
from  the  evidence,  than  the  said  E.  D.  Heatley  himself,  to  maKe  the 
purchases  for  the  cannery  of  supplies,  etc. ,  and  to  sell  and  dispose 
of  the  proceeds  of  the  cannery,  and  agreement  to  pay  the  commis- 
sion of  two  and  one-half  per  cent  upon  all  purchases,  and  two  and 
one- half  per  cent  upon  all  sales,  were  not  claimed  by  appellants' 
counsel  to  have  been  legal.  No  such  arrangement  could  be  recog- 
nized by  the  law  as  binding  upon  the  estate.  At  the  same  time  the 
trustees  should  be  allowed  such  an  amount  of  compensation  as 
would  cover  all  necessary  services  of  that  character,  and  we  are  of 
the  opinion  that  the  amount  allowed  by  the  circuit  court  ought  to 
be  sufficient. 

The  thirty-eighth  finding  of  the  referee,  which  is  as  follows,  we 
think  correct:  "  38.  That  in  1878  i>laintiff  sold  and  shipped  to 
said  Locketts  canned  salmon,  at  a  stipulated  price,  o.  i.  f .    That 
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subsequently  Looketts  directed  the  shipmenta  to  be  made  overland, 
thej  paying  the  extra  freight.  That  there  were  so  shipped  eight 
tfaoasand  seven  hundred  and  fifty  cases.  That  they  credited  plaint- 
iff forty-seven  pounds  six  shillings  nine  and  *  three-quarter  pence 
too  much  on  ocean  freight  to  Europe,  but  omitted  to  credit  plaintiff 
three  hundred  pounds  six  shillings  ten  pence  paid  by  him  in  ship- 
ping the  salmon  from  Astoria  to  San  Francisco,  and  placing  the 
same  aboard  the  cars.  That  plaintiff  is  entitled  in  said  account  of 
W.  &  I.  Lockett  to  a  credit  of  two  hundred  and  sixty-eight  pounds." 
The  respondent's  counsel  contended  upon  the  argument  that  the 
deed  of  trust  is  only  a  mortgage,  and  that  consequently  the  respond- 
ent is  not  chargeable  with  interest.  Whether  interest  could  or  not 
be  charged  in  case  the  transaction  were  only  a  mortgage,  we  ex- 
press no  opinion;  but  to  refuse  to  allow  interest  upon  the  claims  of 
the  said  creditors  would  be  very  inequitable,  to  say  the  least.  It 
may  be  difficult  to  say  wherein  me  transaction  differs  from  a  mort- 
gage, yet  it  is  certainly  not  one.  Mr.  Pomeroy,  in  his  work  on 
Equity  Jurisprudence  attempts  to  point  out  the  distinction  in  such 
cases,  and  we  content  ourselves  upon  that  point  by  referring  to  sec- 
tion 995  of  that  work. 

The  question  raised  by  appellants'  counsel  upon  the  argument,  as 
to  whether  the  appellants  should  have  been  required  to  pay  any 
part  of  the  costs  of  the  litigation,  and  whether  it  should  not  all  have 
been  imposed  upon  the  respondent,  is  entitled  to  a  good  deed  of 
consideration.  1  would  not  be  willing  to  hold  that  he  should  pay 
for  the  services  of  the  appellants'  counsel  beyond  that  which  is  taxa- 
ble as  costs.  But  it  seems  to  me  that  he  ought  to  be  required  to 
Say  all  the  statutory  costs  of  the  case.  Had  the  respondent  ten- 
ered  or  made  a  written  offer  to  pa>y  a  sum  equal  to  the  balance 
still  due  the  said  creditors,  I  should  have  viewed  the  question  dif- 
ferently. I  can  see  no  alternative  but  that  the  case  will  have  to 
go  back  in  order  to  ascertain  the  amount  included  in  the  accounts 
of  said  creditors  for  reclamation  of  advances  made  upon  the  salmon 
shipped  aboard  the  vessel  Titan.  The  said  creditors  are  entitled  to 
no  such  reclamations,  but  as  the  case  stands  now,  it  is  impossible 
to  ascertain  that  fact.  When  it  shall  be  known,  the  overcharge  in 
each  of  the  accounts  of  said  creditors  can  be  deducted,  and  a  decree 
entered  accordingly.  It  may  be  a  fact  that  when  such  respective 
amounts  are  ascertained  and  deducted,  there  will  be  nothing  due 
npon  the  accounts  of  said  W.  &  J.  Lockett,  Henry  Coubrough,  and 
H.  Ten  Bosch  &  Co.,  but  I  do  not  see  how  that  can  be  found  out 
until  there  are  some  data  showing  what  portion  of  each  of  their 
claims  was  for  reclamations  upon  salmon  shipped  upon  the  Titan. 
BecJamations  upon  salmon  shipped  upon  the  other  ships  are  not 
affected.  The  decree  to  be  entered  in  the  circuit  court  when  the  fact 
referred  to  is  ascertained,  will  be  in  accordance  with  the  decree 
appealed  from,  except  so  far  as  modified  by  this  opinion. 
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SUPREME  COURT  OF  UTAH, 
United  States  v.  Cannon. 

Filed  June  57,  1885. 

Uklawful  Cohabitation— Indictment — Immaterial  Allegations.— Section  3  of  the  act 
of  March  22,  1882,  pruvidea  that  "  if  any  male  person  hereafter  cohabit  with  more  than  one 
woman  he  shall  be  deemed  guilty  of  a  misdemeanor."  Held^  that  an  indictment  for  snch 
offense,  under  the  criminal  procedure  act,  charging  unlawful  cohabitation  with  certain  women 
named,  need  not  allege  that  the  defendant  was  a  "  male  person,"  as  the  law  would  presume 
such  fact,  or  that  he  cohabited  with  them  as  "his  wives." 

Thb  Same— Description  or  Ovpsnsi.— In  an  indictment  for  an  offense  created  by  statate, 
it  Im  sufficient  to  describe  the  offense  in  the  language  of  the  statute. 

Thk  Same— Sexual  Intercourse  Unnecessary.— Sexual  intercourse  is  not  a  necessary 
element  to  the  commission  of  such  offense,  and  need  not  be  alleged  or  proved.  Consequently 
it  is  not  error  for  the  court  to  exclude  evidence  offered  by  the  defense  tending  to  show  non- 
access  during  the  times  charged. 

The  Same— Relationship  between  Defendant  and  Women.— On  a  trial  of  snoh  in- 
dictment evidence  of  the  relationship  existing  between  the  defendant  and  the  women  at  and 
prior  to  the  passage  of  the  act  of  March  22, 1882,  is  admissible. 

Thb  iNSTRUcnoNS  Given  Reviewed,  and  held  to  correctly  state  the  law  applicable  to  the 
The  instructions  refused  held  to  have  been  irrelevant  and  immateriai. 


Appeal  from  the  district  court.    The  opinion  states  the  facts. 

Arthur  Broivrif  Bennett,  Harkneas  <k  Kirkpatrick,  Sutherland  dk  Mc- 
Bride  and  F,  S.  Bicharda,  for  the  appellant. 
Dickson  dt  Varian,  for  the  United  States. 

BoREMAN ,  J.  On  the  seventh  day  of  February,  1885,  the  defendant , 
Angus  M.  Cannon,  was  indicted  in  the  third  district  court  for  thecrime 
of  unlawful  cohabitation.  After  trial  and  a  verdict  of  guilty,  he  made 
his  motion  for  a  new  trial,  which  was  overruled,  and  thereupon,  on 
the  seventh  day  of  May,  1885,  he  was  sentenced  to  the  penitentiary 
for  six  months  and  to  pay  a  fine  of  three  hundred  dollars.  From 
the  order  overruling  the  motion  for  a  new  trial,  and  from  the  final 
judgment  the  defendant  has  appealed  to  this  court.  The  body  of 
the  indictment  reads  as  follows: 

'  *  Tbe  grand  jurors  of  the  United  States  of  America  within  and  for 
the  district  aforesaid,  in  the  territory  aforesaid,  being  duly  empan- 
eled and  sworn,  on  their  oaths  do  find  and  present  that  Angus  M. 
Gannon,  late  of  said  district,  in  the  territory  aforesaid,  to  wit,  on 
tiie  first  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two,  and  on  divers  other  days  and  continuously 
between  the  said  first  day  of  June,  a.  d.  1882,  and  the  first  day  of 
February,  A.  d.  1885,  at  the  county  of  Salt  Lake  and  territory  of 
Utah,  did  unlawfully  cohabit  with  more  than  one  woman,  to  wit, 
one  Amanda  Cannon,  and  one  Clara  C.  Mason,  sometimes  known 
as  Clara  C.  Cannon,  against  the  form  of  the  statute  of  the  said 
United  States  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  same." 

The  appellant  claims  that  the  indictment  is  insufficient,  and  that 
it  was  error  to  admit  evidence  under  it.  He  relies  upon  two  alleged 
defects  in  the  indictment. 
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First.  That  it  fails  to  allege  or  show  that  the  defendant  is  a 
"  male  person." 

The  action  is  based  upon  the  third  section  of  *'an  act  to  amend 
section  5^352  of  the  revised  statutes. in  reference  to  bigamy,  and  for 
other  purposes,"  approved  March  22,  1882,  and  commonly  known 
as  the  "  Edmunds  act."  The  section  referred  to  provides  that  ''  if 
any  male  person  in  a  territory  ^  *  shall  hereafter  cohabit  with 
more  than  one  woman,  he  shall  be  deemed  guilty  of  a  misdemean- 
or," etc. 

The  name  Angus  is  in  this  community  recognized  as  that  of  a 
"  male  person,"  the  defendant  himself,  however,  being  the  most 
public  character  bearing  the  name.  Outside  of  this  community  it 
is  well  recognized  as  a  male  appellative. 

The  word  person  embraces  all  mankind,  and  mankind  is  divided 
into  two  classes,  one  male  and  the  other  female.  The  statute  says 
that  this  crime  can  be  committed  only  by  the  members  of  one  class — 
the  male — upon  and  with  members  of  the  other  class, — the  female. 
When,  therefore,  as  in  the  case  under  consideration,  the  specific 
crime  is  charged  to  have  been  committed  by  some  person  upon  and 
with  those  of  the  female' class,  the  natural  and  inevitable  conclusion 
would  seem  to  be  that  the  *^  some  person/'  committing  the  offense 
belonged  to  the  other,  the  male  class.  The  law  would  presume  this, 
and  its  statement  in  the  indictment  would  be  unnecessary:  Crim, 
Prac.  Act,  sec.  169,  Laws  of  Utah,  1878,  page  94. 

The  grand  jury  could  not  have  intended  to  indict  a  female  under 
such  a  statute.  To  have  done  so  would  liave  been  not  only  irregur 
lar,  but  in  violation  of  their  oath.  The  court  cannot  in  the  absence 
of  evidence,  assume  that  the  grand  jury  committed  so  great  a  folly 
and  performed  so  vnin  a  work.  All  presumptions  are  in  favor  of 
the  regularity  of  their  proceedings:  People  V.  Mills,  17  Cal.,  276; 
1  Whart.  Cr.  Law,  sec.  713;  2  Buss,  on  Crimes,  page  732. 

This  is  not  the  case  of  an  indictment  where  there  are  different 
classes  or  kinds  of  persons  who  can  commit  the  offense.  That  was 
the  peculiar  feature  of  the  case  of  the  People  v.  Allen,  5  Denio,  79, 
cited  by  the  defense.  In  such  a  case  it  would  be  clearly  necessary 
to  specify  in  the  indictment  the  class  the  defendant  was  charged 
with  belonging  to,  for  the  reason  that  there  were  two  classes.  In 
the  case  before  us,  however,  there  could  be  no  doubt  as  to  the  class, 
as  there  is  but  one  class.  But  in  the  case  of  the  People  v.  Allen, 
the  title,  clerk,  or  servant,  was  not  so  much  a  description  of  the 
person  as  it  was  an  element  in  the  description  of  the  offense  itself. 
it  was  a  case  of  embezzlement,  where  the  money  had  to  be  received 
by  him  as  the  clerk  or  servant,  and  in  the  course  of  his  employment 
as  such.  In  the  case  at  bar,  however,  the  word  "  male  "  can  hardly 
be  said  to  be  an  element  in  the  description  of  the  offense,  it  is 
simply  a  designation  of  the  class  of  the  offender.  This  designation 
of  the  defendant  could  in  no  way  aid  in  establishing  his  identity. 
That  was  fixed  by  the  name,  which  upon  arraignment  he  admitted 
to  be  correct. 
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In  some  of  the  states,  snch  as  New  York,  Massachnsetts,  Penn- 
sylvania, etc.,  the  statutes  against  rape  say,  that:  ''  Whosoever  rav- 
ishes and  carnally  knows  a  female,*'  etc.:  Mass.  Stat.,  1871,  chap. 
65; or:  "Every  person  who  shall  have  carnal  knowledge  of  any 
woman,"  etc.,  2  If.  Y.  Eev.  Stat.,  663,  sec.  23,  is  guilty  of  rape. 
The  words  "  male  person  "  do  not  appear  in  the  statute,  yet  it  is  a 
well  known  fact  that  no  one  but  a  *'  a  male  person"  could  be  in- 
dicted for  such  an  offense.  In  a  prosecution  under  such  a  statute, 
the  court  is  required  to  presume,  from  the  very  nature  of  the  offense 
itself,  not  only  that  the  defendant  named  therein  is  a  **  male  per- 
son," but  it  would  of  necessity  have  to  go  one  remove  farther,  and 
presume  the  words  to  be  in  the  statute,  that  is,  that  the  statute, 
although  it  did  not  say  so,  meant  to  apply  to  "  male  persons  "  alone. 
How  much  stronger  is  the  case  before  us  where  the  statute  is  express 
and  the  court  has  to  presume  only  as  to  the  indictment.  We  think 
it  is  a  settled  general  doctrine  that  in  rape  cases,  even  under  the 
strict  rules  of  the  common  law,  it  is  not  necessary  to  aver,  in  the 
indictment,  the  sex  of  the  defendant :  2  Whart.  Or.  L.,  sec.  1,164; 
2  Bishop's  Cr.  Proc,  sec.  901,  ed.  of  1866;  People  v.  Colton,  2 
Utah,  457. 

In  the  cases  like  the  one  under  consideration,  it  is  generally  un- 
necessary to  aver  the  sex  in  the  indictment:  Bishop  St.  Crimes » 
sees.  700,  705-6-7. 

A  case  there  referred  to  was  where  the  indictment  charged  "  that 
Daniel  McLeod  and  Delany  Waters,  alias  Lany  Waters,  did  live 
together  in  a  state  of  adultery  and  fornication."  The  name  Daniel 
is  a  well  known  male  application,  but^"  Delany"  or  **Lany  "  would 
seem  to  be  as  well  suited  to  male  as  to  female  persons.  Yet,  in 
that  case,  the  court  held  that  it  was  not  necessary  in  the  indictment 
to  state  the  sei^:  McLeod  v.  The  State,  35  Ala.,  395. 

The  same  rule  that  would  apply  to  rape,  adultery .  and  lascivious  co- 
habitation cases,  would  apply  to  other  classes  of  cases,  in  regard  to 
other  words.  For  example,  the  statutes  against  murder  say  that  mur- 
der is  the  unlawful  killing  of  a  human  being  with  malice  aforethought. 
Yet  in  an  indictment  for  murder  it  is  not  deemed  necessary  to 
allege  that  the  victim  was  a  human  being:  27  Cal.,  507.  In  every 
such  case  it  is  conclusively  presumed  that  the  deceased  was  a  human 
being,  as  there  is  no  such  crime  as  the  murder  of  an  animal  or  an 
inanimate  thing.  And  further,  the  statute  does  not  say  in  express 
words,  that  the  unlawful  killing  must  be  the  work  of  a  human  being 
in  order  to  constitute  a  crime,  yet  the  courts,  from  the  very  nature 
of  the  offense,  do  so  hold.  Not  only  so,  but  they  go  further  and 
presume  the  defendant  who  is  charged  with  the  crime,  to  be  a  hu- 
man being  of  a  particidar  class,  namely,  one  of  responsible  age  and 
of  sound  mind. 

A  California  statute  says,  that  "  any  person  of  the  age  of  fourteen 
years  and  upwards  who  shall  have  carnal  knowledge  of  any  female 
child  under  the  age  of  ten  years,"  etc.,  ''  shall  be  guilty  of  the  crime 
of  rape."    The  supreme  court  of  that  state  holds  that  in  an  indict- 
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ment  nnder  that  provision,  it  is  not  necessary  to  aver  that  the  de^ 
fendant  is  over  fourteen  years  of  age;  that  the  defendant's  capacity 
to  commit  the  crime  is  an  element  in  the  crime:  People  v.  Ah  Yek^ 
29  Gal.,  575,  citing  Com.  v.  Scannel,  11  Cash.,  548.  So,  if  in  the 
case  before  us,  it  should  be  considered  that  the  defendant's  capac- 
ity to  commit  the  crime  be  an  element  in  it,  yet  it  is  not  necessary 
to  state,  in  the  indictment,  that  he  is  a  "  male  person."  Bat  as 
stated  above,  wedonot  consider  the  words  "male  person"  any  element 
in  the  description  of  the  crime.  It  would  show  that  he  belonged  to 
the  class  which  alone  was  capable,  but  it  would  show  that  he  indi- 
vidually was  capable,  or  that  he  was  not  of  irresponsible  age,  or  not 
of  unsound  mind. 

The  cases  of  Ex  parte  Hedley ,  31  Cal.,  108,  and  The  Com.  v.  Lib- 
bey,  11  Met.,  64,  referred  to  by  the  defense  on  this  point,  do  not 
seem  applicable.  They  were  both  cases  of  embezzlement,  and  no 
question  was  raised  as  to  the  sufficiency  of  the  indictment  in  either 
case. 

We  do  not  see  wherein  the  insertion  of  the  words  "male person'* 
would  have  aided  the  defendant  in  his  defense.  He  could  not 
thereby  have  been  enabled  to  make  any  other  or  different  defense 
than  he  has  made.  It  would  not  have  enabled  him  to  understand 
any  better  the  nature  of  the  crime  charged.  If  he  has  not  been  pre- 
judiced in  respect  to  his  substantial  rights  he  cannot  complain: 
Crim.  Proc.  act,  sec.  479;  laws  1878,  165;  amended  laws,  1884,  126. 

We  conclude,  therefore,  that  it  was  not  necessary  to  designate  the 
defendant,  in  the  indictment,  by  the  words  '  *  male  person.^'  The 
fact,  however,  that  he  is  a  * '  male  person"  does  appear  from  the  indict- 
ment, taking  it  altogether,  including  the  context,  the  nature  of  the 
offense  and  the  recognized  application  of  the  name  to  male  persons. 

Second.  It  is  claimed  that  the  indictment  is  defective  in  not 
ailing  that  the  defendant  put  forth  any  pretense  of  marital  relation 
to  we  women  mentioned.  The  appellant  holds  that  the  court  has 
no  right  to  interpolate  words  into  the  statute  which  the  law-making 
power  neyer  intended  to  be  there.  That  proposition,  as  a  general 
rule,  is  undoubtedly  true.  But,  in  the  case  in  hand,  there  is  no 
interpolation.  The  question  is  on  the  indictment,  and  it  shows  no 
interpolation,  but  if  it  exists  it  is  in  the  interpretation  of  the  words 
used  in  the  statute  and  in  the  indictment.  It  is  insisted  that  if  the 
court  construes  the  third  section  above  specified  as  being  confined 
to  matrimonial  cohabition,  it  is  wrong;  but  that  if  it  is  right,  then 
the  indictment  is  defective  in  not  alleging  that  defendant  cohabited 
with  these  women  as  toives.  So  far  as  the  objection  to  the  indict- 
ment goes,  it  is  not  a  question  as  to  whether  it  is  defective  if  some 
peculiar  construction  be  adopted,  but  whether  it  is  defective  in  law, 
without  any  conditions.  If  it  be  assumed  that  the  words,  **as 
wives,"  according  to  the  suggestion  in  one  of  the  briefs  of  appellant, 
were  added  in  the  indictment,  would  the  alleged  defect  be  cured  ? 
Exactly  the  same  objection  woald  arise  as  now  arises,  without  the 
addition  of  those  words.    The  question  would  still  remain,  what  is 
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the  meaniDg  of  the  words  '  'to  live  or  dwell  together  as  husband  and 
wife  ?  "  The  trouble,  therefore,  would  not  be  ended  if  the  sugges- 
tion of  appellant  were  complied  with.  The  addition  of  such  words 
to  that  already  in  the  indictment,  would  be  mere  tautology,  and  would 
give  the  appellant  no  information  as  to  the  character  of  the  charge 
against  him  that  is  not  found  in  the  indictment  as  it  now  stands. 
From  the  position  taken  afterwards  in  the  briefs  of  the  appellant, 
although  the  point  is  not  made  against  the  indictment,  it  is  apparent 
that  appellant  holds  that  still  other  additions  should  be  made  to  the 
description  of  the  offense  in  the  indictment.  But  as  such  particu- 
larit}'  would  not  be  required  even  in  a  murder  case,  we  do  not  think 
it  would  be  required  in  a  case  of  misdemeanor.  It  is  never  neces- 
sary to  detail  in  an  indictment  all  the  facts  which  the  prosecution 
expect  to  prove,  in  order  to  make  out  a  case,  nor  is  the  defendant 
ever  entitled  io  them.  .  He  is  entitled  to  a  plain  and  concise  state- 
ment or  description  of  the  offense  charged  against  him,  in  order  to 
be  enabled  to  make  his  proper  defense  and  to  enable  him  to  plead  a 
conviction  thereunder  in  bar  of  another  prosecution  for  the  same 
offense. 

In  the  construction  of  penal  statutes  care  must  be  taken  not  to 
put  such  a  construction  upon  the  language  as  would  include  the  in- 
nocent as  well  as  the  guilty.  The  evil  to  be  guarded  against  must 
be  kept  in  view:    Com.  v.  Stout,  7  B.  Mon.,  219. 

We  wDl  not  likely  go  astray,  if,  with  this  rule  always  before  us, 
we  keep  in  remembrabce  that  other  indispensable  rule,  namely,  that 
the  intention  of  the  legislature  must  be  sought  and  followed,  except 
that  the  construction  must  not  be  repugnant  to  the  clear  meaning  of 
the  words  used. 

With  these  rules  to  guide,  the  cases  cited  by  appellant  under  this 
second  heading  are  clearly  not  inconsistent  with  our  views  of  the 
proper  construction  to  be  put  upon  the  statute  under  consideration. 
The  only  object  of  those  references  is  to  show  that  the  indictment 
should  have  added  the  words  "as  wives,"  to  the  word  "cohabit," 
and  this  we  have  shown  would  have  availed  nothing. 

The  offense  with  which  the  defendant  is  charged  is  purely  statu- 
tory, and  it  is  a  new  offense  in  our  statutes.  It  is  a  general  rule, 
well  settled,  that  in  an  indictment  for  an  offense  created  by  statute, 
it  is  sufficient  to  describe  the  offense  in  the  language  of  the  statute: 
People  V.  Colton,  2  Utah;  People  v.  Cronin,  34  Cal.,  191;  Lodano 
V.  State,  25  Ala.,  64;  People  v.  Murray,  6  West  Coast  Rep.,  643, 
California  case. 

The  supreme  court  of  the  United  States  say  that  where  a  person 
is  indicted  for  a  purely  statutory  offense,  it  is  sufficient  in  the  in- 
dictment to  charge  the  defendant  with  acts  coming  within  the  stat- 
utory description  in  the  substantial  words  of  the  statute  without 
further  expansion:    U.  S.  v.  Simmons,  96  U.  S.,  360. 

Where  a  new  offense  has  been  created  by  statute  without  refer- 
ence to  anything  else,  it  will  be  sufficient  to  describe  the  offense  in 
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the  teims  of  the  act:  People  v.  SayierSi  14  Oal.,  29;  People  t. 
Shaber,  32  Gal.,  38. 

To  the  general  rale  of  deficribin^  statutory  offenses  in  the  lan- 
guage of  the  statute  there  are  exceptions,  the  principle  ones  being 
(1)  when  the  statute  makes  that  an  offense  which  was  aju  offense 
at  the  common  law,  and  (2)  when  the  offense  is  described  in  the 
statute  in  terms  too  general.  The  cases  cited  by  the  appellant  come 
within  the  one  or  the  other  of  these  exceptions.  As  we  have  shown 
above,  the  indictment  in  the  present  case  would  have  been  no  more 
certain  and  plain  than  it  is  even  if  the  definition  of  the  word  cohabit 
had  been  embraced  therein.  The  word  has  an  established  meaning 
and  the  indictment  gives  such  particulars  of  time,  place  and  names 
of  the  women,  as  to  inform  defendant  wherein  he  was  charged  with 
having  violated  the  law.  If  the  case  falls  within  either  of  the  ex- 
ceptions to  the  general  rule  and  would  require  more  particularity, 
it  has  not  been  shown.  It  was  the  duty  of  the  appellant  to  have 
done  this:  State  v.  Abbott,  31  N.  H.,  434;  1  Whart.  Crim.  Law, 
sec.  364. 

The  alleged  offense  is  not  claimed  to  have  been  an  offense  at  com- 
mon law,  £erefore  it  does  not  fall  within  the  first  of  these  excep- 
tions, and  it  does  not  fall  within  the  second  exception  unless  the 
description  is  language  too  general  to  give  the  defendant  informa- 
tion to  which  he  is  entitled  to  enable  him  to  prepare  his  defense  or 
to  plead  the  judgment  hereafter  in  bar  of  another  prosecution  for 
the  same  offense,  or  too  general  to  guide  the  court  in  passing  sen- 
tence. If  the  indictment  had  charged  the  defendant  with  **  conabit- 
ing  with  more  than  one  woman,*'  without  giving  the  names  of  the 
women,  or  without  time  and  place,  it  would  have  been  insufficient 
in  not  giving  particulars  so  as  to  enable  defendant  to  make  proper 
defense  or  to  plead  the  judgment  hereafter. 

In  the  exposition  of  a  statute  the  intention  of  the  legislature  is  to 
be  sought  and  followed,  unless  by  doing  so  the  construction  to  be 
given  is  repugnant  to  the  clear  meaning  of  the  words,  and  if  the 
meaning  of  the  words  is  plain  and  obvious  the  only  safe  course  is 
to  suppose  the j  legislature  intended  those  things  which  the  words 
denote:  Taylor  v.  Leoni,  20  Mich.,  155.  If  the  language  is  clear, 
it  is  conclusive,  and  the  words  must  not  be  narrowed  down  to  the 
exclusion  of  what  the  legislature  intended  to  embrace,  but  the  in- 
tention must  be  gathered  from  the  words.  That  sense  of  the  words 
should  be  adopted  which  best  harmonizes  with  the  context  and  pro- 
motes in  the  fullest  manner  the  policy  and  objects  of  the  legislature : 
U.  S.  V.  Hartwell,  6  Wall.,  385. 

What  then  was  the  object  of  the  congress  in  enacting  this  statute  ? 
It  was,  judging  from  the  whole  act,  intended  to  be  an  aid  in  break- 
ing up  polygamy  and  the  pretense  thereof.  The  well  recognized 
difficulty  of  reaching  the  polygamy  cases  by  reason  of  having  to 
prove  marriage,  and  by  reason  of  the  fact  that  the  statute  of  limita- 
tions bars  prosecutions  after  three  years,  no  doubt  led  congress  to 
pass  this  act.    It  was  sought  to  break  up  the  polygamic  relation. 
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It  was  necessary  in  effect  to  make  polygamy  a  continuous  offense, 
without  requiring  proof  of  marriage.  Whether  marriage  took  place 
or  not,  the  pretense  of  marriage — the  living,  to  all  intents  and  pur- 
poses, so  far  as  the  public  could  see,  as  husband  and  wife — ^a  hold- 
ing out  of  that  relationship  to  the  world  were  the  evils  sought  ta 
be  eradicated.  Although  aimed  primarily  at  such  a  relationship^ 
it  reaches  out  and  embraces  all  men,  living  and  dwelling  with  more 
than  one  woman  as  if  they  were  married,  whether  any  marriage  had 
ever  taken  place  or  not.  It  was  living  and  dwelling  together  under 
the  appearance  of  being  married.  The  appellant  insists  that  cobab- 
itatiqn  necessarily  includes  sexual  intercourse,  and  that  there  can 
be  no  cohabitation  without  it.  We  fiod  nothing  whatever  in  the 
language  or  context  to  lead  us  to  believe  that  congress  meant  to 
apply  the  statute  to  lewd  and  lascivious  cohabitation,  which  would 
be  the  case  if  the  construction  contended  for  by  the  appellant  were 
correct. 

The  primary  meaning  of  cohabit,  is  to  dwell  with,  con,  with,  and 
habere,  to  dwell,  and  at  the  present  day  it  is  generally  held  to  naean 
to  dwell  or  live  together  as  husband  and  wife,  or  to  dwell  or  lire 
together  in  the  same  company,  place  or  country:  Galef  v.  Calef,  54 
Me..  365;  Com.  v.  Calef,  10  Mass.,  169;  Ohio  v.  Connoway,  Tappan 
Ohio,  page  90. 

This  meaning  is  recognized  in  appellant's  brief,  page  4,  where  it 
says  that  "  in  looking  to  the  common  signification  of  the  word  co- 
habit we  find  but  two  meanings,  one  broad  and  generic  and  includ- 
ing all  residents  of  the  same  ward,  town,  city  or  even  country,  and 
the  other  the  living  together  as  husband  and  wife.*'  The  brief  pro- 
ceeds to  place  the  construction  upon  the  latter  words,  which  we 
have  here  referred  tb,   and   which  we  do  not  think  are  warranted. 

That  learned  author,  Mr.  Bishop,  says  that  he  knows  of  no  legal 
authority  or  usage  that  would  embrace  sexual  intercourse  in  the 
word  cohabitation,  except  the  casual  misapprehension  of  chancellor 
Walworth  in  Dunn  v.  Dunn,  4  Paige,  426, '428;  1  Bishop's  M.  &  D., 
section  777,  note  1,  4th  ed. 

The  authorities  of  the  appellant  on  this  point  do  not  shake  the 
position  that  cohabitation  does  not  include  sexual  intercourse.  The 
word  does  not  even  include  necessarily  the  occupying  the  same  bed: 
2  Paige  Oh.  E.,  425. 

In  Foster  v.  Poster,  1  Hag.,  144,  where  matrimonial  intercourse 
was  sought  to  be  enforced  between  man  and  wife,  the  court  drew 
the  distinction  plainly  between  '^matrimonial  intercourse'^  and  '*  mat- 
rimonial  cohahitation , '  holding  that  **  the  duty  of  matrimonial  inter- 
course "  could  not  be  compelled,  but  that  '*  matrimonial  cohabita- 
tion "  could  be. 

The  case  of  Or  me  v.  Orme,  2  Eng.  Ec,  354,  was  brought  by  the 
wife  against  her  husband  for  restitution  of  conjugal  rights.  The 
libel  admitted  that  the  complainant  was  "allowed  by  the  said  Robert 
Orme  to  reside  in  the  same  house  with  him,"  and  the  court  held  that 
this  admission  of  ''cohabitation  "  admitted  the  complainant  out  of 


Bap.  Ct  Utah.]        Usitkd  States  v.  Oannon*  75 

ooort,  and  that  she  might  have  been  restored  to  cohabitation,  yet,  as 
tfiat  was  admitted  to  exist,  and  the  conrt  could  go  no  farther,  that  the 
court  ^ad  no  power  to  restore  the  complainant  to  matrimonial  inter- 
conTse  with  her  husband. 

Had  it  been  the  intention  of  congress  to  include  the  common  sex- 
ual Tices  in  this  provision,  it  appears  unreasonable  that  it  should  not 
have  said  so.  It  evidently  did  not  intend  to  include  lewd  or  lascivi- 
ous cohabitation;  for,  had  it  so  intended,  it  would  have  added  those 
words.  When  the  bill  was  under  consideration  in  congress,  their 
attention  was  specially  called  to  the  matter,  and  it  could  not,  there- 
fore, have  been  an  oversight.  A  member  (Mr.  Singleton)  offered  an 
amendment,  whereby  it  was  proposed  to  reach  all  of  the  sexual  vices, 
and  to  punish  adultery,  fornication,  open  and  notorious  lewdness, 
etc.;  but  the  amendment  was  voted  down:  Congressional  Record, 
March  15, 1882. 

Thus  congress  clearly  gave  expression  to  their  view,  that  no  such 
offenses  were  to  be  embraced  in  the  act.  The  crimes  which  congress 
proposed  to  punish  were  such  as  a  large  part  of  the  people,  especially 
in  this  territory,  were  upholding  and  practicing.  The  other  vices 
were  such  as  all  people  disapprove,  and  hence  congress  left  their 
suppression  to  the  local  authorities.  The  interpretation  we  have 
given  to  this  provision — the  third  section — ^is,  as  we  think,  the  one 
best  calculated  to  effect  the  object  intended  by  congress  and  to  sup- 
press the  evil. 

Hence,  independent  of  the  statutes  of  this  territory  governing 
pleadings  in  criminal  cases,  we  think  the  indictment  is  sufficient; 
that  it  was  not  necessary  to  have  added  the  words  *'  as  wives  "  to  the 
description  of  the  offense  as  set  out  in  the  indictment,  nor  to  have 
giTen  any  particulars  of  the  facts  necessary  to  be  proved,  beyond 
what  were  given,  and  especially  that  it  was  not  necessary  to  allege 
anything  in  regard  to  sexual  intercourse. 

We  have,  however,  a  criminal  procedure  act  in  this  territory  which 
gOTems  the  mode  and  manner  of  criminal  pleading;  and  we  now 
come  to  consider  that  act,  and  see  what  effect  it  has  upon  the  matters 
necessary  to  be  stated  in  the  indictment. 

The  criminal  procedure  act  of  this  territory  is  to  the  criminal 
practice  what  the  civil  procedure  act  is  to  the  civil  practice:  270al., 

As  we  are  bonnd  by  the  criminal  procedure  act,  it  is  unnecessary 
to  inquire  what  was  the  rule  at  common  law.  when  the  statute  speaks: 
People  V.  West,  49  Cal.,  610;  People  v.  Murphy,  39  Gal.,  52;  Peo- 
ple V.  Cronin,  34  Cal.,  191. 

The  criminal  procedure  act  sayB : 

''All  forms  of  pleading  in  criminal  actions  and  the  rules  by  which 
the  sufficiency  of  pleadings  is  to  be  determined,  are  those  prescribed 
by  this  act:*'  Utah  Laws,  1878,  p.  91. 

If  the  indictment  will  stand  the  test  of  these  rules,  it  will  be  suffi- 
cient, no  matter  how  much  it  might  fall  short  of  what  would  have 
been  necessary  at  common  law:  People  v.  King,  27  Cal.,  510;  Peo- 
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pie  V.  Dick,  37  Cal.,  277;  People  v.  Oronin,  34  Oal.,  191;  People  v. 
Murphy,  39  Cal.,  62. 

In  section  160  of  the  criminal  procedure  aat  it  is  provided  what  the 
indictment  must  contain.  After  specifying  that  it  must  gi^e  the 
names  of  court  and  parties,  it  says  the  indictment  must  contain  ' '  a 
clear  and  concise  statement  of  the  acts  or  omissions  constituting  the 
offense,  with  such  particularities  of  the  time,  place,  person  and  prop- 
erty as  will  enable  the  defendant  to  understand  distinctly  the  char- 
acter of  the  offense  complained  of  and  answer  the  indictment.''  A 
form  of  indictment  is  given.  Section  151  provides  that  the  indict- 
ment must  be  direct  and  certain  as  it  regards,  (1)  the  party  charged; 
(2)  the  offense  charged ;  and  (3)  the  particular  circumstances  of  the 
offense. 

Section  168  specifies  that  the  indictment  will  be  held  good  if  it 
can  be  understood  from  it  (amongst  other  things  not  here  brought 
in  question),  so  far  as  the  description  of  the  offense  goes,  *'  that  the 
act  or  omission  charged  as  the  offense  is  clearly  and  distinctly  set 
forth,  without  repetition,  and  in  such  manner  as  to  enable  the  court 
to  understand  what  is  intended,  and  to  pronounce  judgment  upon  a 
conviction,  according  to  the  right  of  the  case." 

To  have  enabled  the  defendant  to  answer  the  indictment  it  could 
not  have  been  necessary  that  he  should  have  been  apprised  of  the 
fact  by  express  averment  that  he  was  a  male  person;  nor  could  it 
have  been  necessary,  as  we  have  seen,  to  make  him  to  imderstand  the 
character  of  the  offense  charged  and  to  answer  it,  that  the  offense 
should  have  been  otherwise  or  more  particularly  described  than  has 
been  done.  The  offense  is  clear^  and  distinctn"  set  forth — there  is 
no  repetition — ^and  it  is  set  out  m  manner  sufficient  to  enable  the 
defendant  and  the  court  to  understand  it,  and  to  guide  the  court  in 
pronouncing  judgment. 

If  appellant  thought  the  indictment  defective  in  either  respect,  he 
should  nave  demurred:  Grim.  Proc.  act,  sec.  192;  laws  of  Utah,  1878, 
101.  The  defects  were  such  as  could  have  been  reached  by  demur- 
rer. As  appellant  did  not  demur;  he  waived  his  objections :  Sec.  200 
of  Grim.  Proc.  act;  People  v.  Swensen,  49  Gal.,  388.  Bj  said  sec- 
tion 200  it  is  provided  that  all  objections  mentioned  in  section  192, 
authorizing  demurrer,  if  they  appear  on  the  face  of  the  indictment, 
can  only  be  taken  advantage  of  by  demurrer,  except  that  the  objec- 
tion to  the  jurisdiction  of  the  court  over  the  subject  matter  of  the 
indictment  and  the  objection  that  the  facts  stated  do  not  constitute 
a  public  offense,  can  be  taken  at  the  trial,  under  the  plea  of  not 
guilty,  or  after  trial  in  arrest  of  judgment.  The  objections  ur^ed 
are  such  as  appear  on  the  face  of  the  indictment,  and  neither  objec- 
tion goes  to  the  jurisdiction  of  the  court.  If,  then,  the  indictment 
alleges  facts  sufficient  to  constitute  a  public  offense,  it  is  sufficient, 
and  there  is  no  remaining  objection  to  the  indictment  that  the- ap- 
pellant can  raise  after  having  failed  to  demur.  We  have  already 
seen  that  a  public  offense  was  clearly  and  concisely  alleged. 
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The  appellant,  howeyer,  raised  the  objections  at  the  trial,  claim- 
ing that  the  indictment  was  too  defective  to  allow  of  the  admission 
of  any  testimony  under,  it.  Yet  from  what  we  have  said,  it  plainly 
appears  that  there  were  no  grounds  for  the  objections,  and  that  if 
there  weft  they  had  been  waived. 

We  are  brought  now  to  the  consideration  of  the  alleged  errors  in 
excluding  testimony  offered  by  the  defense.  Several  questions  were 
by  the  defense,  asked  a  witness  for  the  prosecution,  which  were  ob- 
jected to  by  the  prosecution  as  irrelevant,  immaterial  and  incompe- 
tent. The  avowed  object  of  these  questions,  as  stated  by  the  de- 
fense,  was  to  show  or  tend  to  show  non-access  during  the  time 
charged,  and  as  tending  to  disprove  any.  presumption  of  sexual  in- 
terconse  which  might  be  raised  by  the  testimony  of  the  witness. 
The  objections  were  sustained.  Tne  defense  made  an  offer  of  proofs, 
the  gist  of  which  was  to  the  same  effect.  Part  of  the  offer  was 
wholly  hearsay — ^where ,  he  sought  to  show  what  was  told  the  woman— 
a  large  part  was  wholly  made  up  of  admissions,  and  the  residue 
bore  upon  the  question  of  sexual  intercourse  and  occupying  the 
same  bed.  We  have  already  seen  in  this  opinion  that  sexual  inter- 
course was  not  a  necessary  element  in  the  crime.  If  it  were  an  ele- 
ment— a  necessary  element —  as  the  defense  claim,  then  the  prose- 
cution mi^ht  have  shown  that  the  defendant  and  these  women  lived 
together,  in  the  same  house  and  company,  that  they  were  continually 
walking,  talking,  acting  us  if  husband  and  wife,  treating  each  other 
so  before  their  neighbors  and  the  public  generally,  calling  each 
other  husband  and  wife  respectively,  naving  all  their  dealings  before 
the  world  as  if  husband  and  wife — he  might  be  providing  for  all  her 
wants  of  clothing,  food,  house  and  hoasehold  affairs,  and  claim  the 
women  as  his  wives,  and  doing  many  more  like  things,  and  yet, if 
the  prosecution  did  not  prove  that  defendant  had  sexual  intercourse 
with  these  women,  the  prosecution  would  have  to  fail.  The  prose- 
cution would  have  to  prove  adultery  when  adultery  was  not  charged, 
would  have  to  prove  fornification  and  lewd  and  lascivious  cohabita- 
tion, when  none  of  these  charges  had  been  made,  and  all  such  of- 
fenses had  been  purposely  left  out  of  the  act  by  the  law-making 
power.  It  seems  to  us  preposterous  that  congress  could  ever  have 
intended  such  a  thing  when  the  law  was  enacted.  Congress  never 
could  have  intended  to  include  those  things  which  it  purposely  ex- 
eluded.  If  the  sexual  intercourse  and  bedding  together  were  not 
parts  of  the  offense  necessarily,  what  advantage  could  it  be  to  a  de- 
fendant to  disprove  the  existence  of  such  things,  especially  when  it 
would  be  the  auty  of  the  court — and  it  was  done  in  this  case — to 
instruct  the  jury  that  sexual  intercourse  and  bedding  together  were 
not  necessary  parts  of  the  offense.  What  is  the  advantage  of  intro- 
ducing in  evidence  facts  which  immediately  thereafter  the  court  will 
have  to  rule  out  or  declare  of  no  importance.  We  do  not  think 
that  the  defendant  could  in  any  way  be  harmed  by  the  rejection  of 
such  evidence.  Its  admission  would  not  disprove  nor  tend  to  dis- 
prove any  testimony  by  the  prosecution.    It  would  only  tend  to 
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disprove  that  which  the  court  correctly  instructed  the  jury  was  not 
important. 

The  appellant  urges  as  error  the  refusal  of  the  court  to  give  in- 
structions asked  by  him.  There  were  twenty-four  such  instructions, 
between  many  of  which  there  was  but  a  shade  of  difference.  The 
ifirst  and  second  of  these  instructions  affirmed  the  existence  of  the 
Edmunds  act  and  its  applicability  to  this  territory.  They  were  wholly 
immaterial  and  irrelevant.  Their  rejection  could  in  no  way  have 
affected  the  result.  The  jury  take  the  law  from  the  conrt»  and  it  is 
not  their  province  to  know  or  to  be  informed  where  the  court  ob- 
tained the  law. 

The  third  rejected  instruction,  having  reference  to  the  non-appli- 
<)ability  of  the  act  to  persons  cohabiting  with  lawful  wives,  has  no 
Application  to  the  evidence  in  the  case. 

The  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  eleventh,  eighteenth 
iknd  twenty-first  have  direct  reference  to  sexual  intercourse  and  are 
wholly  outside  of  the  case  and  not  applicable. 

The  thirteenth  is  misleading,  it  has  reference  to  fathers  not  being 
compelled  to  break  off  all  communication  with  the  mothers  and  the 
^shildren.  It  would  indirectly  lead  the  jury  to  believe  that  the  acts 
of  the  defendant  in  regard  to  the  women  were  perfectly  justifiable. 

Nos.  14,  16,  16  and  17,  have  reference  to  the  evidence  of  the  rela- 
tionship existing  between  the  defendant  and  the  women,  at  and 
prior  to  the  passage  of  the  Edmunds  act,  and  indirectly  raise  the 
•question  as  to  the  competency  of  such  evidence. 

In  California  a  man  was  being  tried  for  the  alleged  murder  of  his 
wife.  A  witness  upon  being  questioned,  said  that  about  a  month 
before  the  homicide,  the  deceased  wife  came  to  her  house  greatly 
-excited,  and  when  she  came,  the  defendant  in  the  case  had  been 
heard  swearing  and  breaking  doors,  windows  and  other  things  in 
his  own  house,  and  that  this  was  going  on  for  sometime.  The  de- 
fense objected  'to  the  testimony  but  it  was  admitted,  the  court 
holding  the  admission  proper,  and  that  these  circumstances, 
although  occurring  some  time  before  the  homicide,  taken  in  connec- 
tion with  the  circumstances  of  the  homicide,  were  proper  for  the 
consideration  of  the  jury;  that  these  facts  tended  to  show  the 
feeling  of  the  defendant  toward  his  wife  and  his  treatment  of  her, 
although  this  was  before  the  homicide,  and  in  some  degree  they 
tended  to  show  a  motive  for  taking  the  life  of  the  wife:  People  y. 
Kern,  61  Cal.,  244 

The  case  of  Badger  v.  Badger,  referred  to  by  the  defense  upon 
another  point,  recognizes  the  doctrine  that  a  meretricious  inter- 
course in  the  beginning  is  presumed  to  continue  unless  there  be 
evidence  of  a  change:  88  N.  T.,  546;  Theyer  v.  Theyer,  101  Mass.. 
111.  The  principle  of  these  cases  applies  to  the  case  under  consid- 
eration. 

The  evidence  of  what  occurred  prior  to  the  date  alleged  in  the 
indictment  and  prior  to  the  passage  of  the  law,  was  proper  for  the 
•consideration  of  the  jury,  and  the  jury  were,  notwithstanding,  in- 
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«tracied  that  they  most  presume  the  defendant  to  be  innocent  until 
the  contrary  be  shown.  It  is  not  proper  nor  necessary,  although  it 
is  sometimes  done  when  no  objection  is  offered,  to  tell  the  jury 
specially  that  they  were  at  a  particular  time  and  before  the  time 
alleged  in  the  indictment  to  presume  him  innocent,  but  the  charge 
of  the  court  covers  all  time  down  to  the  closing  of  the  case  by  ver- 
dict. Such  charge  of  court  could  not  have  misled  the  jury,  for  they 
find  the  defendant  guilty  as  charged,  and  he  is  charged  with  an 
Kjffense  between  certain  dates.  The  rejected  instructions  could 
have  done  the  defendant  no  good,  their  rejection  certainly  did  him 
no  harm.  It  is  no  doubt  error  to  refuse  to  give  an  instruction 
asked  and  which  is  material,  and  has  not  been  given  in  or  covered 
by  the  charge;  but  it  is.  not  error  to  refuse  immaterial  requests: 
People  V.  King,  27  Gal.,  507;  People  v.  Kelly,  28  Gal.,  423;  People 
V.  Strong,  30  Gal.,  151;  People  v.  Lachanais,  32  Gai.,  433;  People 
V.  Ah  Kong,  49  Gal.,  6. 

The  tenth  instruction  asked  by  defense  and  refused  has  reference 
to  what  rule  the  court  should  adopt  in  the  interpretation  of  the 
statute.  It  mi^ht  properly  be  addressed  to  the  court,  but  it  was  a 
matter  with  which  the  jury  had  nothing  to  do. 

The  twelfth  instruction  refused,  had  reference  to  the  legitimiz- 
ing of  polygamous  children.  It  was  wholly  irrelevant  and  imma- 
terial. 

The  twenty-second,  twenty-third  and  twentv-fourth  instructions 
refused,  have  reference  to  the  necessity  of  showing  marriage 
or  marriage  ceremony.  No  ceremony  of  marriage  is  necessary  to 
be  shown  in  this  class  of  cases.  The  instructions  were  therefore 
irrelevant  and  immaterial. 

The  twentieth  refused  instruction — relating  to  the  holding  out  of 
Clara  C.  Gannon  as  wife — is  covered  by  the  charge  given.  In 
some  of  the  instructions  refused,  there  may  have  beeu  isolated  sen- 
tences that  were  proper,  but  we  think  that  in  every  such  instance,  it 
is  covered  by  the  charge. 

The  next  error  assigned  is  the  giving  of  the  instructions  by  the 
<sourt,  as  embraced  in  the  charge. 

The  court  gave  the  time  within  which  the  offense  was  charged  to 
have  been  committed,  and  stated  what  the  charge  was,  and  then 
detailed,  in  j^c^neral  terms,  classes  of  circumstances  which  would,  if 
proven,  make  out  such  a  case  as  would  authorize  the  jury  to  find  de- 
fendant guilty.  The  court  charged  upon  the  question — the  most 
vital  in  the  whole  case — the  question  of  sexueJ  intercourse — and 
correctly  so  charged,  and  the  court  reminded  the  jury  of  the  pre- 
sumed innocence  of  the  defendant,  and  that  they  were  the  judges  of 
the  credibility  of  the  witnesses,  etc.  We  cannot  see  wherein  the 
eoTurt  has  failed  to  cover  the  whole  case  in  the  charge.  If  there  be 
any  errors  at  all,  they  are  unimportant,  and  for  such  errors  courts 
will  not  reverse:    People  v.  Yamum,  53  Gal.,  630. 

The  charge  must  be  taken  as  a  whole,  and  if  it  fairly  and  correotly 
pxesents  the  law  bearing  upon  the  issues,  the  appellate  court  will  not 
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disturb  the  judgment:  People  ▼.  Hortad,  63  Oal.,  288;  People  v. 
Welch,  49  CaL.  174. 

It  is  on  tlie  defendant's  motion  for  new  trial  urged  that  the  verdict 
should  have  been  set  aside  because  one  Johnson,  a  juror,  was  a  big- 
amist. The  affidavits,  as  to  the  incompetency,  are  not  embraced  in 
the  bill  of  exceptions,  and  hence  are  not  properly  before  us :  People 
V.  Stonecifer,  6  Cal.,  405.  But  if  they  were,  the  verdict  could  not  be 
set  aside:  Peopel  v.  Lewis,  5  West  Ooast  Bep.,  259;  sec.  188, 
Laws  of  Utah,  1878. 

For  the  reasons  stated  throughout  this  opinion,  it  is  apparent  that 
the  overruling  of  the  motion  for  a  new  trial  was  proper,  and  the 
judgment  was  correct. 

The  order  and  judgment  of  the  court  below  are  affirmed. 

Zane,  C.  J.,  concurred. 

PowEBS,  J.,  CONOUBBING.  Although  I  agree  with  the  majority  of 
the  court  in  the  cofistruction  of  the  word  ''cohabit,"  as  used  in  the 
''Edmonds  act,"  so-called,  and  also  in  the  result  reached,  I  am  un- 
able to  concur  in  the  conclusion  that  there  is  no  error  in  the  record 
and  I  have,  therefore,  deemed  it  proper  to  express  my  views  as  to 
the  whole  case. 

The  indictment  charged  that  the  defendant  "Angus  M.  Gannon, 
late  of  said  district,  the  third,  in  the  territory  aforesaid,  to  wit:. on 
the  first  day  of  June,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  eighty-two,  and  on  divers  other  days,  and  continuously 
between  the  first  day  of  June,  A.  n.  1882,  and  the  first  day  of  Feb- 
ruary, A.  D.  1885,  at  the  county  of  Salt  Lake  and  territory  of  Utah, 
did  unlawfully  cohabit  with  more  than  one  woman,  to  wit:  one 
Amanda  Gannon,  and  one  Glara  G.  Mason,  sometimes  known  as 
Glara  G.  Gannon,  against  the  form  of  the  statute  of  the  United  States 
in  such  case  made  and  provided,  and  against  the  pea -e  and  dignity 
of  the  same.** 

The  main  controversy  arises  over  the  construction  of  the  word 
"cohabit."  The  prosecution  contend  that  it  means  to  dwell  together 
as  husband  and  wife,  that  it  does  not  necessarily  include  intercourse 
between  the  sexes,  and  that  the  law  clearly  distinguishes  "matri- 
monial cohabitation"  from  "matrimonial  intercourse." 

Upon  the  part  of  the  defendant,  it  is  contended  that  all  cohabita- 
tion which  the  law  deals  with  is  sexual  cohabitation.  That  the 
word,  as  used,  means  a  dwelling  together  by  male  and  female  adult 
persons,  in  the  intimacy  of  husband  and  wife,  and  that  sexual  inter- 
course is  necessarily  implied. 

Eminent  counsel  have  argued  the  case  with  marked  ability,  and 
its  importance,  not  only  to  the  defendant,  but  also  to  the  people,  de- 
mands that  it  sliould  receive  the  most  careful  consideration  of  this 
court. 

1.  In  order  to  correctly  understand  what  is  meant  by  the  statute 
when  it  says,  "if  any  male  person  in  a  territory  *  *  *  hereafter 
cohabits  with  more  tnan  one  woman,  he  shall  be  deemed  guilty  of  a 
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misdemeanor/'  let  as  endeavor  to  ascertain  what  was  the  object  that 
coDgress  had  in  view  in  the  passage  of  the  act,  what  was  the  evil  it 
songht  to  remedy,  and  what  was  the  mischief  it  aimed  to  suppress. 

If  we  consider  the  evident  purpose  of  the  ''Edmonds  act/'  and 
view  it  in  the  light  of  the  exigency  which  caused  its  enactment,  the 
conclusion  seems  inevitable  that  its  purpose  and  intent  is  to  protect 
monogamic  marriage.  It  does  not  appear  that  its  aim  is  to  punish 
mere  sexual  crimes.  This  seems  to  nave  been  the  view  taken  by 
congress:  See  Congressional  Record,  March  16,  1882,  p.  34;  but, 
however  that  may  be,  it  seems  to  be  the*  view  that  is  supported  by 
reason  and  authority. 

Marriage,  as  understood  in  Christendom,  means  the  '*  voluntary 
anion  of  one  man  and  one  woman,  to  the  exclusion  of  others.''  The 
term,  therefore,  is  not  correctly  applied  to  the  union  of  one  man 
with  more  than  one  woman:  Story  on  Conflict  of  Laws,  8  ed.,  184, 
note.  It  is  the  parent  and  not  the  child  of  society,  for  it  is  the  very 
basis  of  the  whole  fabric  of  civilized  society:  Story  on  Conflict  of 
Laws,  185.  It  is  something  more  than  a  mere  contract.  It  is  rather 
to  be  deemed  an  institution  of  society,  founded  upon  the  consent 
and  contract  of  the  parties;  and  in  this  view  it  has  some  peculiarities 
in  its  nature,  character,  operation  and  extent  of  obligation,  different 
from  what  belongs  to  ordinary  contracts :  Story,  185.  No  legislation 
can  be  supposed,  more  wholesome  and  necessary,  in  the  founding  of 
a  free,  self -governing  commonwealth,  fit  to  take  rank  as  one  of  the 
co-ordinate  states  of  the  union,  than  that  which  seeks  to  establish 
it  upon  the  basis  of  the  idea  of  the  family,  as  consisting  in  and 
springing  from  the  union  for  life  of  one  man  and  one  woman  in  the 
Holy  estate  of  matrimony;  the  sure  foundation  of  all  that  is  stable 
and  noble  in  our  civilization;  the  best  guaranty  of  that  reverent 
morality  which  is  the  source  of  all  beneficent  progress  in  social  and 
political  improvement:  Murphy  v.  Bamsey,  114 U.  S.,  45.  Marriage 
IS  the  foundation  of  the  home,  and  upon  it  is  builded  the  entire  su- 
perstructure of  society.  It  finds  its  defense  in  every  human  heart, 
which  jealously  guards  the  one  object  of  its  affection.  It  is  the  out- 
growth of  progress  and  enlightenment,  for  it  recognizes  that  the  wife 
and  mother  is  the  equal  of  the  husband  and  father. 

There  is  far  more  to  the  marriage  relation  than  the  mere  gratifi- 
cation of  passion,  or  the  procreation  of  children.  The  wife,  taking 
her  place  by  her  husband's  side,  his  equal,  his  counselor,  his  friend, 
makes  of  him  a  perfect  man.  Together  they  share  the  sorrows  of 
life;  together  they  enjoy  its  blessings.  When  each  is  true  to  the 
other,  they  present  a  union  not  made  by  man,  and  as  they  pass  along 
life's  pathwa]^,  their  very  example  is  of  infinite  benefit  to  mankind. 
Anything  which  tends  to  bring  this  relation  into  disrepute  is  an 
injury  to  the  world.  Anything  which  lowers  the  popular  apprecia- 
tion of  the  relation  and  de8tro}^s  the  good  that  marriage  does  the 
world  by  mere  example,  is  an  evil  which  the  law  should  correct. 

Society  with  all  its  ramifications  being  founded  upon  marriage,  it 
is  upon  grounds  of  public  policy  that  it  is  regulated  and  protected. 

So.O-6. 
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When  the  act  in  question  was  passed,  congress  was  aware  that  in 
some  of  the  territories,  there  are  people  who  believe  that  it  is  right 
for  a  man  to  take  and  live  with  more  than  one  wife.  That  there  are 
men  who  not  only  marry  more  than  one  woman,  but  who  say  to  the 
world  by  conduct  and  by  words,  that  two  or  more  women  with  whom 
they  are  living  are  their  wives.  The  lawmaking  power  saw  that  the 
mere  fact  of  a  plural  marriage  is  an  evil  example.  That  the  living 
and  associating  with  two  or  more  women  as  if  married  to  all,  tends 
to  weaken  the  popular  appreciation  of  true  marriage,  and  this  is 
detrimental  to  society.  Therefore,  for  the  purpose  of  protecting 
the  marriage  relation,  the  law  under  discussion  was  passed.  It  is 
directly  aimed  at  the  suppression  of  polygamy  and  the  polygamous 
household  as  an  evil  example,  dangerous  in  its  tendency  to  the  fam- 
ily relation  as  recognized  by  this  nation.  It  was  not  the  offense 
against  chastity  merely,  but  the  offense  against  the  family,  which 
congress  intended  to  suppress.  To  accomplish  its  object  the  law 
has  several  provisions.  It  provides  for  the  punishment  of  offenders 
by  the  courts,  and  by  restricting  their  political  privileges.  It  will 
be  necessary  to  refer  to  two  or  three  of  its  sections. 

*^  Sec.  1.  Every  person  who  has  a  husband  or  wife  living  who, 
in  a  territory  or  other  place  over  which  the  United  States  have  ex- 
clusive jurisdiction,  hereafter  marries  another,  whether  married  or 
single,  and  any  man  who  hereafter  simultaneously,  or  on  the  same 
day,  marries  more  than  one  woman,  in  a  territory  or  other  place 
over  which  the  United  States  have  exclusive  jurisdiction,  is  guilty 
of  polygamy,  and  shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars  and  by  imprisonment  for  a  term  of  not  more  than  five 
years;  but  this  section  shall  not  extend  to  any  person  by  reason  of 
any  former  marriage,  whose  husband  or  wife  by  such  marriage  shall 
have  been  absent  for  five  successive  years,  and  is  not  known  to  such 
person  to  be  living  and  is  believed  by  such  person  to  be  dead,  nor 
to  any  person  by  reason  of  any  former  marriage  which  shall  have  been 
dissolved  by  a  valid  decree  of  a  competent  court,  on  the  ground  of 
nullity  of  the  marriage  contract." 

Under  this  section  "  the  crime  of  bigamy  or  polyganiy  consists 
in  entering  into  a  bigamous  or  polygamous  marriage,  dontinxdng 
to  live  in  that  state  afterwards  is  not  an  offense,  although,"  as  we 
shall  see  later  on,  ' '  cohabitation  with  more  than  one  woman  is :" 
Murphy  v.  Eamsey ,  114  U.  S. ,  42,  43.  As  will  be  seen  from  the  con- 
struction placed  upon  this  section  by  the  supreme  court  of  the 
United  States,  and  quoted  above,  it  is  the  fact  of  marriage  with 
two  or  more  persons  that  constitutes  the  offense.  It  is  plain  that 
the  first  section  of  the  act  deals  simply  with  the  marriage  relation. 
This  section  does  not  punish  offenders  for  cohabitation  or  sexual 
intercourse  but  for  entering  into  a  bigamous  or  polygamous  marriage : 
Ibid.     Proof  of  the  marriage  is  all  that  is  essential. 

The  third  section  of  the  act  reads  as  follows: 

"  Sec.  3.  That  if  any  male  person,  in  a  territory  or  other  place 
over  which  the  United  States  have  exduaive  jarisdiction,  hereafter 
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cohabits  with  more  than  one  woman,  he  shall  be  deemed  gniltj  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  a  fine 
of  not  more  than  three  hundred  dollars,  or  by  imprisonment  for 
not  more  than  six  months  or  by  both  said  punishments  in  the  dis- 
cretion of  the  court." 

When  these  two  sections  are  read  together  they  seem  plain.  One 
makes  the  fact  of  marriage  an  offense,  without  reference  to  cohabi- 
tation or  sexual  intercourse.  The  other  makes  unlawful  the  cohab- 
itation, or  appearance  of  marriage.  Previous  to  the  act  becoming  a 
law,  many  had  contracted  bigamous  or  polygamous  marriages  and 
were  living  with  their  wives.  The  object  of  the  third  section  obvi- 
ously, is  to  put  an  end  to  polygamous  establishments.  It  was  de- 
signed to  meet  cases  which  the  first  section  could  not.  Many  prose- 
cutions for  polygamy  might  be  barred  by  the  lapse  of  three  years 
by  section  1,044  of  the  revised  statutes  of  the  United  States,  and 
vet  a  man  might  be  living  with  more  than  one  woman  as  a  husband 
lives  with  his  wife,  and  by  his  example  be  doing  the  public  positive 
injury.  The  fact  whether  he  does  or  does  not  have  sexual  inter- 
course with  the  women  with  whom  he  is  associating  as  a  husband 
associates  with  his  wife,  is  a  matter  of  but  little  moment  when  com- 
pared with  the  greater  wrong  done  to  society. 

Another  section  of  the  statute  I  quote : 

**  Sec.  7.  That  the  issue  of  bigamous  or  polygamous  marriages, 
known  as  Mormon  marriages,  in  cases  in  which  such  marriages  have 
been  solemnized  according  to  the  ceremonies  of  the  Mormon  sect,  in 
any  territory  of  the  United  States  and  such  issue  shall  have  been 
born  before  the  first  day  of  January,  A.  d.  1883,  are  hereby  legit- 
imated." 

Thus,  by  these  provisions,  congress  says,  in  substance,  there  must 
be  no  more  plural  marriages.  The  children  born  or  begotten  at  the 
time  of  the  passage  of  the  act,  are  legitimate,  but  hereafter  they  are 
illegitimate;  and  no  male  person  can  live  with  more  than  one  woman 
as  his  wife.  It  would  seem  that  the  word  '*  cohabit "  implies  or 
means  no  more  than  the  outward  appearance  of  a  living  with  two  or 
more  women  as  a  husband  lives  with  his  wife. 

If  this  is  so,  then  the  prosecution,  in  order  to  make  out  a  case, 
are  not  required  to  satisfy  the  jury  that  the  parties  indulge  in  sex- 
ual intercourse.  Neither  would  it  be  a  defense  for  a  man  accused 
of  unlawful  cohabitation  to  prove  that  he  did  not  indulge  in  sexual 
intercourse  with  the  women  whom  he  held  out  to  the  world  as  his 
wives,  or,  in  other  words,  with  whom  he  cohabits. 

n.  The  defendant  claims  that  there  are  two  defects  in  the  in- 
dictment. 

1.  That  it  fails  to  show  that  the  defendant  is  a  '^  male  person." 

2.  The  indictment  does  not  allege  that  the  defendant  put  forth 
any  pretense  of  marital  relation  to  the  women  therein  mentioned. 

1  agree  with  my  brethren,  that  the  indictment  is  sufficient.  The 
sex  is  sufficiently  shown,  if  that  is  necessary,  by  the  name  Angus. 
I  think  it  would  not  mislead  the  defendant,  and  it  is  not  claimed 
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that  he  is  not  the  man  named.  The  precise  words  of  a  statute  need 
not  be  followed  in  order  to  make  an  indictment  valid. 

The  indictment  follows  the  language  of  the  act  in  describing  the 
offense.  This  seems  to  be  sufficient,  particularly  in  statutory  mis- 
demeanors, and  it  may  be  laid  down  as  a  general  rule  to  which  there 
are  few  exceptions:  State  v.  Eust,  35  N.  H. ,  438;  U.  8.  v.  Mills,  7 
Pet.,  138,  432;  U.  S.  v.  Gooding,  12  Wheat.,  460,  281;  1  Wharton 
Cr.  Law,  section  364;  Romp  v.  State,  3  Greene,  Iowa,  276;  Cham- 
bers V.  People,  4  Scan.,  451;  State  v.  Kegan,  22  Mo.,  459;  State  v. 
Mitchell.  6  Mo.,  147;  Simmons  v.  State,  12  Mo.,  268;  Whiting  v. 
State,  14  Conn.,  487;  People  v.  Colton,  2  Utah,  457;  People  v. 
Thompson,  4  Cal.,  238;  People  v.  Savier,  14  Cal.,  29;  People  v. 
Martin,  32  Cal.,  91;  People  v.  Cronin,  34  Cal.,  191,  208.  Besides, 
the  defendant  failed  to  demur  specially,  and  if  there  was  any  defect 
it  was  waived:  Crim.  Prac.  Act,  section  200.  But  there  does  not 
appear  to  be  any  defect,  as  the  indictment  clearly  meets  the  require- 
ments of  the  criminal  practice  act:  See  Cr.  Prac.  Act,  section  158. 

III.  On  the  trial,  Clara  C.  Cannon  was  sworn  as  a  witness  for 
the  prosecution.  She  testified  as  follows:  *'I  know  the  defendant. 
I  Lave  been  his  wife.  I  was  married  to  him  about  ten  years  ago, 
and  have  since  lived  at  246  First  South  street,  Salt  Lake  City.  I 
live  there  now,  and  have  lived  in  the  same  house  since  shortly  after 
I  was  married.  The  defendant  has  lived  in  the  same  house  part  of 
the  time,  and  in  the  same  house  during  the  past  three  years.  I  have 
one  living  child,  which  was  the  child  of  that  marriage,  Dorn  January 
11,  1882.  I  have  had  two  other  children  by  that  marriage,  both 
born  before  the  living  one.  In  this  house  I  occupied  two  rooms  on 
the  ground  floor — a  parlor,  and  a  dining  room,  on  the  east  side. 
My  kitchen  is  back,  not  attached  to  my  part  of  the  house.  I  have 
occupied  this  part  of  the  ground  floor  since  I  first  went  to  live  in  the 
house.  There  is  a  hall  running  through  the  house  on  the  ground 
floor,  and  the  rooms  I  occupy  on  that  floor  are  on  the  east  side  of 
the  hall.  I  know  Amanda  C.  Cannon.  She  has  lived  in  the  same 
house  that  I  live  in  daring  the  past  three  years.  She  has  occupied, 
on  the  ground  floor,  two  rooms  on  the  west  side  of  the  hall,  beside 
her  kitchen,  which  is  attached  to  the  back  of  the  main  building,  and 
is  not  the  kitchen  I  use.  I  suppose  Amanda  Cannon  is  defendant's 
wife.  I  have  heard  him  speak  of  her  as  his  wife,  as  Mrs.  Cannon, 
and  she  has  lived  in  the  same  house  ever  since  I  went  to  live  there. 
She  has  nine  children,  I  think.  During  the  past  three  years,  I 
think,  all  her  children  have  been  living  there  at  home,  but  not  all 
the  time.  My  child  lives  with  me,  in  my  part  of  the  house — I  mean 
the  child  of  this  marriage.  The  children  of  Amanda  Cannon  live 
with  her  in  her  part  of  the  house.  Daring  the  past  three  years,  and 
prior  to  the  month  of  February  in  this  year,  the  defendant  has  been 
m  the  habit  of  taking  his  meals  with  me,  in  my  part  of  the  house,  a 
portion  of  the  time,  about  one-third  of  the  time.  There  was  stated 
intervals;  he  took  his  meals  with  me  every  third  day — with  me  and 
my  children.     I  have  a  son  and  a  daughter,  grown  up,  and  two  or- 
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phan  diildren.  He  took  his  meals  with  me  and  the  child  of  this 
marriage,  and  the  other  children,  every  third  day.  He  took  his 
medfl  with  Amanda  Gannon  and  her  family  one-third  of  the  time. 
He  took  all  three  of  his  meals  with  me  every  third  day — on  week 
days,  and  on  Sunday  morning  he  had  breakfast  at  my  house — that  is, 
he  took  his  meals  with  me  two  days  of  each  week,  and  also  his 
breakfast  Sunday  morning,  which  made  one-third  of  the  time.  On 
Sunday  he  took  his  dinner  at  Sarah's  and  his  supper  at  Amanda's. 
There  are  four  rooms  on  the  second  floor  of  the  house,  used  as  bed- 
rooms, and  a  hall,  with  two  of  the  rooms  on  either  side  of  it.  The 
rooms  open  into  the  hall.  During  the  past  three  years  I  have  oc- 
cupied the  bedroom  in  the  northeast  corner,  and  Amanda  has  oc- 
cupied the  one  in  the  southwest  comer  of  the  house.  The  defend- 
ant has  occupied  the  bedroom  in  the  southeast  corner.  The  room 
occupied  by  me  as  a  bedroom,  and  the  one  occupied  b}^  defendant 
as  a  bedroom,  are  on  the  same  side  of  the  hall,  and  there  is  no  inter- 
Tening  roona." 

On  cross-examination,  the  witness  was  asked  by  counsel  for  de- 
fendant, several  questions,  the  purpose  being,  as  stated,  as  ''  tend- 
ing to  show  with  other  evidence  to  be  given,  non-access  during  the 
time  charged  in  the  indictment,  and  as  tending  to  disprove  any  pre- 
sumption of  sexual  intercourse  which  might  be  raised  by  the  testi- 
mony of  the  witness." 

The  prosecution  objected  to  each  question,  on  the  ground  that  it 
was  immaterial,  irrelevant  and  incompetent.  The  court  sustained 
the  objection  and  defendant  excepted. 

I  think  there  can  be  no  question  but  what  this  testimony  was  ad- 
missible. True,  the  fact  that  the  defendant  did  not  have  inter- 
course with  these  women  would  not  be  a  defense,  but  in  view  of  the 
evidence  elicted  by  the  prosecution,  it  became  proper.  The  court 
in  his  charge  could  have  instructed  the  jury  as  to  the  weight  to  be 
given  to  this  evidence.  We  must  remember  that  these  quei^tions 
were  asked  in  cross-examination,  and  that  great  latitude  is  allowed. 
We  must  bear  in  mind,  also,  that  the  prosecution  had  shown  on  the 
direct  examination,  that  the  defendant  occupied  a  bedroom  adjoin- 
ing that  of  the  witness,  there  being  no  intervening  room.  The  evi- 
dent purpose  of  the  prosecution  in  eliciting  this  testimony  was,  to 
enable  tne  jurj  to  infer  that  the  parties  enjoyed  sexual  inter- 
course. That  IS  the  natural  inference  that  would  be  drawn  from 
such  testimony,  and  the  defense  were  entitled  to  rebut  it.  That 
the  prosecution  understood  that  such  an  inference  would  be  readily 
drawn,  is  shown  by  their  brief  in  the  Musser  case—a  similar  case 
to  this,  and  argued  at  the  same  time.  In  that  brief,  speaking  of 
the  proof  showing  cohabitation,  it  is  said:  '*His,  Musser 's,  bed- 
room is  between  the  bed-chambers  of  the  women,  and  open  doors 
afford  ready  and  easy  access  to  the  marriage  beds."  It  is  plain  that 
the  testimony  is  open  to  the  inference  that  I  have  drawn  from  it. 

On  cross-examination,  anything  that  will  explain,  modify,  or  cut 
down  the  testimony  drawn  out  on  the  direct  is  proper.     '  *  A  party 
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always  has  the  right  to  call  out  on  cross-examination,  any  facts 
within  the  knowledge  of  the  witness,  which  has  a  tendency  to  affect 
or  qualify  the  evidence  he  has  given  in  chief,  whether  it  points  to 
the  same  circumstances  about  which  he  testified  or  not.  A  more 
restricted  rule  renders  cross-examination  in  many  cases  nearly  val- 
ueless, and  enables  a  party  by  careful  questions  to  his  witness,  to 
give  to  the  jury  a  one-sided  and  partial  view  of  the  facts  within  the 
knowledge  of  the  witness,  and  effectually  to  preclude  the  opposite 
party  from  supplementing  the  witness'  statement,  with  the  further 
facts  within  his  knowledge  concerning  the  same  transaction,  unless 
he  shall  make  the  witness  his  own,  in  which  case  he  is  supposed  to 
vouch  for  him  as  credible,  and  has  also  a  less  privilege  of  searching 
examination:  Det.  &  M.  E.  R.  Co.  v.  Van  Steinberg,  17  Mich.,  100. 

IV.  With  regard  to  the  charge  of  the  court  the  error  lies  not  so 
much  in  what  the  judge  did  say  as  in  his  fail  ure  to  say  what  he 
ought.  This  case  belongs  to  a  class  that  creates  great  public  inter- 
est. Men  have  strong  prejudicies  and  are  prone  to  follow  their  pre- 
i'udices,  whether  they  are  fully  borne  out  by  testimony  or  not. 
?herefore,  a  court,  which  should  always  be  fair,  always  be  calm, 
and  no  matter  what  the  public  may  demand,  should  always  mete  out 
impartial  and  even-handed  justice,  should  carefully  throw  about  a 
defendant  the  safeguards  to  which  the  law  says  he  is  entitled.  The 
charge  to  the  jury  was  remarkably  brief.     It  was  as  follows: 

''The  indictment  in  this  case  charges  that  the  defendant,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  1882,  and  on  divers  other 
days  continuously  between  said  first  day  of  June,  1882,  and  the  first 
day  of  February,  1885,  did  unlawfully  cohabit  with  more  than  one 
woman,  to  wit:  One  Amanda  Gannon  and  one  Olara  C.  Mason, 
sometimes  known  as  Clara  C.  Cannon.  If  you  believe  from  the 
evidence,  gentlemen  of  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  lived  in  the  same  house  with  Amanda  Cannon  and  Olara 
C.  Cannon,  the  women  named  in  the  indictment,  and  ate  at  their 
respective  tables  one- third  of  his  time  or  thereabouts,  and  that  he 
held  them  out  to  the  world  by  his  language  or  his  conduct,  or  by 
both,  as  his  wives,  you  should  find  him  guilty. 

' '  It  is  not  necessary  that  the  evidence  snould  show  that  the  defend- 
ant and  these  women,  or  either  of  them,  occupied  the  same  bed,  or 
slept  in  the  same  room,  neither  is  it  necessary  that  the  evidence 
should  show  that  within  the  time  mentioned,  he  had  sexual  inter- 
course with  either  of  them. 

''I  will  state,  the  law  presumes  the  defendant  innocent  until 
proven  guilty,  beyond  a  reasonable  doubt;  that  vou  are  the  judges 
of  the  credibility  of  the  witnesses,  the  weight  of  the  evidence  and 
of  the  fact,  and  if  you  find  the  defendant  guilty  you  will  say  in  your 
verdict,  *We,  the  jury,  find  the  defendant  guilty,  in  the  manner  and 
form  as  charged  in  the  indictment;'  and  if  you  find  him  not  guilty 
you  will  say:     *We",  the  jury,  find  the  defendant  not  guilty.' " 

The  foregoing  comprises  the  entire  charge  from  beginning  to  end. 

The  court  should  have  informed  the  jury  that  this  prosecution  was 
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brought  ander  the  provisions  of  the  ''Edmunds'  act,"  and  they  should 
have  been  informed  when  the  act  took  effect.  They  should  have 
been  told  that  prior  to  the  passage  of  that  act,  cohabitation  was  not 
an  offense.  The  word  ''cohabit"  should  have  been  defined,  and  the 
jury  instructed  that  unless  they  found,  beyond  a  reasonable  doubt, 
that  the  defendant  had  cohabited  with  the  woman  named  in  the 
indictment  since  the  "Edmunds'  act"  took  effect,  and  within  the 
time  named  in  the  indictment,  they  should  acquit.  The  defend- 
ant requested  instructions  on  all  these  points  and  they  were  refused. 
This  refusal  was  error,  for  it  is  the  duty  of  the  judge  when  re- 
qnested,  to  instruct  the  jury  upon  every  point  of  law  pertinent  to 
the  issues:  People  v.  Taylor,  36  Oal.,  255;  Hayes  v.  Paul,  51  Penn. 
St.,  134.  A  party  has  the  right  to  have  the  jury  instructed  upon 
the  law  of  the  case  clearly  and  pointedly,  so  as  to  leave  no  reason- 
able ground  for  misapprehension  or  mistake  and  it  is  error  to  refuse 
to  instruct  when  requested,  upon  points  pertinent  to  the  issue: 
Mnldouney  v.  111.  Cent.  B.  Co.,  32  Iowa,  176;  Carpenter  v.  State, 
43  Ind.,  371;  Morris  v.  Piatt,  32  Conn.,  75; Nels  v.  State.  2  Tex.,  280. 

As  far  as  the  evidence  goes  the  judge  should  give  any  pertinent 
instructionfl  asked  for  conformable  to  the  law :  State  v.  Wilson,  2 
Sean.,  225;  Davis  v.  State,  10  Ga.,  101. 

He  need  not  adopt  the  language  of  counsel  asking  the  instruction ; 
bat  if  the  form  and  substance  is  not  objectionable  it  is  better  so 
to  do:  Bish  Crim.  Pro.,  sec.  981. 

Any  explanation  may  be  added,  or  of  course  any  modification  of 
its  terms  may  be  made:  Lambeth  v.  State,  23  Miss.,  322;  Bish. 
Crim.  Pro.,  sec.  981  and  cases  cited. 

It  is  true  that  the  court  charged  the  jur^  that  *'  the  law  presumes 
the  defendant  innnocent  until  proven  guilty  beyond  a  reasonable 
doubt,"  but  the  defendant  was  entitled  to  have  them  charged  in  the 
the  language  of  his  fifteenth  and  sixteenth  instructions  which  were 
as  follows : 

''15.  The  law  presumes  innocence,  and,  therefore,  that  all  persons 
who  were  cohabiting  when  the  Edmunds  law  took  effect,  contrary 
to  the  provisions  of  that  act,  then  ceased  to  do  so." 

'*  16.  No  fact  in  the  conduct  of  the  defendant,  subsequent  to  the 
passage  of  the  Edmunds'  act,  can  be  made,  more  significant  of  guilt 
in  violating  the  section  against  cohabitation,  by  reason  of  the  exist- 
ence of  the  polygamous  relation  between  him  and  the  women  men- 
tioned in  the  indictment,  prior  to  the  passage  of  the  statute."  A 
general  abstract  statement  that  the  law  presumes  innocence  is  not 
equivalent  to  specific  instruction,  that  the  law  presumes  innocence 
in  a  particular  predicament  shown  by  the  evidence. 

So,  also,  the  last  half  of  the  thirteenth  request  should  have  been 
given.  That  instruction  was,  ' '  that  all  the  defendant's  social  famil- 
iarity with  the  mothers  of  such  families,  established  prior  to  the 
Easage  of  said  act,  not  shown  to  include  all  the  particulars  of  co- 
bitation,  as  the  court  has  defined  it,  should  be  considered  by  the 
jnry  with  ike  legal  presumption  of  innocence,  and  the  failure  to  es- 
tabUah  suoh  cohabitation  would  entitle  the  defendant  to  acquittal." 
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Evidence  had  been  introduced  of  /natters  occorrinff  prior  to  the 
passage  of  the  law.  The  jury  should,  therefore,  have  been  told  that 
to  find  the  defendant  guilty,  they  must  find  that  he  had  cohabited 
with  the  women  named,  within  the  time  stated  in  the  indictment. 
They  were  told  that  the  defendant  was  charged  with  cohabiting  with 
the  women,  between  certain  days,  but  they  were  not  told  that  they 
mustconfiae  their  investigation  of  his  ^uilt  or  innocence  to  the 
proof  of  facts  and  circumstances  occurring  between  those  dates. 
On  the  contrary,  they  were  at  once  informed,  that  if  they  found  be- 
yond a  reasonable  doubt,  that  the  defendant  lived  in  the  same  house 
with  the  women,  ate  at  their  tables,  and  held  them  out  to  the  world 
as  his  wives,  they  should  find  him  guilty.  More  restriction  shoald 
have  been  placed  upon  the  investigations  of  the  jury,  for  no  act 
done  prior  to  the  passage  of  the  act,  can  be  made  by  that  act,  the 
basis  of  a  criminal  charge.  Nor  can  subsequent  legislation  make  a 
prior  act  conduce  to  a  conviction,  for  it  would  then  alter  the  situa- 
tion of  the  defendant  to  his  disadvantage:  Kring  v.  Missouri,  107 
U.  S.,  221;  U.  S.  V.  Hall.  2  Wash.,  366. 

I  have  pointed  out  the  foregoing  errors,  in  order  that  they  may  be 
avoided  in  future  trials  of  like  nature.  I  think,  however,  that  in 
the  present  case  they  are  errors  without  prejudice,  for,  after  most 
mature  and  conscientious  reflection,  I  am  not  convinced  that  they 
affected  the  result.  All  of  the  testimony  taken  upon  the  trial  is 
brought  up  with  the  record.  After  carefully  considering  it  in  all  its 
bearings,  I  am  persuaded  that  it  clearly  shows  the  defendant  to  be 
guilty  as  charged  in  the  indictment.  I  am  convinced  that  the  ver- 
dict of  the  jury  would  not  have  been  different  than  it  was,  even  had 
the  errors  not  existed.  I,  therefore,  concur  in  the  conclusion  of  the 
court  affirming  the  judgment  of  the  court  below. 


People  v.  Bogebson. 

Deparim/tnt  Tvo.    FiUd  June  t7, 1886. 
RsHEABiNO  Denikd  for  the  reasons  stated  in  the  opinion. 

Applioation  for  a  rehearing.  The  prior  opinion  is  reported,  6 
West  Coast  Bep.,  page  725. 

W.  H,  Dickson,  for  the  people. 
P.  Denny,  for  the  respondent. 

Powers.  J.  This  is  an  application  for  a  rehearing,  the  reason 
alleged  being  that  this  court,  in  deciding  the  case,  misapprehended 
the  Taw.  The  case  was  carefully  considered,  in  all  its  bearings,  by 
this  court  on  the  hearing,  and  it  appears,  by  the  opinion  on  file,  that 
all  the  points  raised  by  tne  defendant  were  considered.  We  are  not 
convinced  that  a  rehearing  should  be  granted,  and  a  rehearing  is, 
therefore,  denied. 

Zane,  C.  J.,  andBoBEMAN,  J.,  concurred. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON, 
Goldsmith  v.  Gillilanjd  et  alb. 

Jvhf  S,  188t. 

Sun  TO  Quiet  TiruB—PABTm.— Where  a  number  of  perBons  claim  undivided  inteMsts  in 
raJ  property,  adversely  to  one  in  poaseesion  of  the  same,  the  latter  may  maintain  a  suit  to 
quiet  hU  title  against  any  or  aU  of  such  claims,  and  neither  of  said  persons,  or  adverse  claim- 
ants, is  a  necessary  party  to  a  suit  for  that  purpose  against  the  other. 

Plia  19  Abatcmknt  fob  Dkvboi  09  Pabtibs  to  a  Bill.  —A.  plea  to  a  bill  for  a  defect  of 
psrties  consists  of  new  matter  and  is  called  a  pure  plea,  and  therefore,  need  not  be  supported  by 
an  sQswer;  br  it  the  defendant  admits  the  case  made  by  the  bill,  but  objects  that  tor  want  of 
pvtiei  the  pUintiff  cannot  have  the  relief  to  which  he  may  be  otherwise  entitled. 

Suit  to  determine  adverse  claim  to  real  property.  The  opinion 
states  the  facts. 

Gtorgt  H.  WVliama  and  George  H.  Dwrham^  for  the  plainti£f. 
Smasa  Smiih  for  himself  and  other  defendants. 

Deadt,  J.  This  suit  is  brought  by  the  plaintiff,  a  citizen  of  New 
York,  to  have  his  title  to  an  undivided  five-eighths  of  the  east  half 
of  the  Danforth  Balch  donation  quieted,  as  against  the  claim  of  the 
defendants,  citizens  of  Oregon,  of  an  estate  or  interest  therein  ad- 
Terse  to  him. 

The  case  was  before  this  court  on  demurrer  to  the  bill  on  Feb- 
ruary 13:  22  Fed.  Bep.,  865;  5  West  Coast  Rep.,  529;  and  to  the 
amended  bill  on  May  20:    23  Fed.  Rep.,  645;  6  West  Coast  Rep.,  499. 

It  has  now  been  heard  on  a  plea  in  abatement  to  the  amended  bill 
for  a  defect  of  parties  defendants. 

Briefly,  the  plea  sets  forth,  that  the  plaintiff  and  each  of  the  de- 
fendants, and  also  Max  Goldsmith,  of  New  York,  and  W.  B.  Walker 
and  Emma  Dickinson,  of  Washington  territory,  own  an  undivided 
interest  in  the  premises;  and  that  such  parties  each  ''claim"  to  own 
a  certain  undivided  interest  therein,  stating  the  portion  claimed  by 
each,  and  that  the  defendants  and  said  Walker  claim  such  interests 
nnder  certain  deeds  made  after  the  year  1870,  by  the  four  children 
of  Danforth  and  Mary  Jane  Balch,  to  wit:  John,  Dan,  Louis  and 
£mma  Balch,  now  Emma  Dickinson,  whose  interest  in  the  land,  as 
appears  from  the  amended  bill,  was  sold  at  their  guardian's  sale 
pnor  to  that  time,  to  wit:  September  24,  1870,  under  which  sale 
^  plaintiff  claims,  and  said  Emma  Dickinson,  nee  Balch,  as  heir  of 
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her  parents;  and  concludes  that  said  Max  Goldsmith,  W.  B.  Walker 
and  Emma  Dickinson,  are  not,  but  ought  to  be,  ''made  parties  to 
the  said  amended  bill,"  and  prays  the  judgment  of  the  court, 
whether  the  defendants  shall  be  compelled  to  make  any  other  or 
further  answer  thereto. 

On  the  argument,  numerous  objections  were  made  to  this  plea. 
They  may  be  conveniently  condensed  as  follows: 

1.  The  point  made  by  the  plea  should  have  been  made  by  de- 
murrer. This  objection  is  not  well  taken,  because  it  does  not  appear 
from  the  bill  who  owns  two  of  the  three-eighths  of  the  premises  not 
claimed  by  the  plaintiff,  and,  therefore,  the  point  could  not  have 
been  made  by  demurrer,  that  certain  persons,  for  instance,  Max 
Goldsmith,  Walker  and  Dickinson,  have  or  claim  an  interest  therein, 
and  should,  therefore,  be  made  parties  to  the  bill.  The  bill  only 
shows  that  five-eighths  of  the  premises  belong  to  the  plaintiff,  and 
one-eighth  to  Joseph  Teal,  but  as  they  are  eight-eighths  in  the  whole, 
the  necessary  inference  is  that  there  are  two  other  eighths  owned  by 
some  other  person  or  persons;  but  who  they  are  does  not  appear, 
and  for  aught  that  does  appear,  they  may  belong  to  the  defendants. 

2.  The  plea  is  not  supported  by  an  answer. 

This  is  a  pure  plea,  consisting  wholly  of  new  matter.  It  admits 
the  case  made  b^  the  bill,  but  maintains  that  the  plaintiff  cannot 
have  relief  in  this  suit,  on  account  of  defect  of  parties  in  his  bill. 
Such  a  plea  never  requires  an  answer  in  support  of  it:  Story's  £. 
P.,  sections  660,  670,  746;  Equity  Bule,  32. 

In  section  745,  aupra^  Story  says:  ''Although  a  plaintiff  may  be 
fully  entitled  to  the  relief  he  prays,  and  the  defendant  may  have  no 
claim  to  the  protection  of  the  oourt,  which  ought  to  prevent  its  in- 
terference; vet  tiie  defendant  may  object  to  the  bill,  if  it  is  deficient 
to  answer  the  purposes  of  complete  justice.  This  is  usually  for 
want  of  proper  parties;  and  if  the  defect  is  not  apparent  on  the  face 
of  the  bill,  tne  defendant  may  plead  the  matter  necessarv  to  show  it/' 

3.  The  plea  does  not  negative  the  allegations  of  the  Dili. 

But,  being  a  pure  plea — one  which  admits  the  allegations  of  the 
bill — ^it  need  not  and  ought  not  to  negative  them  also. 

4.  The  plea  is  double,  and  offers  no  issue.  ^ 

A  plea  may  consist  of  many  particulars,  but  if  they  all  conduce  to 
a  single  point  or  conclusion,  it  is  not  open  to  the  objection  of  du- 
plicity. 

This  plea  undertakes  to  show  that  Walker  and  Dickinson  claim 
undivided  interests  in  this  property,  under  the  same  title  that  the 
defendants  do,  to  wit:  The  title  of  the  four  minor  children  of  Dan- 
forth  and  Mary  Jane  Balch,  subsequent  to  and  notwithstanding  the 
alleged  sale  by  their  guardian,  and,  therefore,  they  ought  to  be  msule 
parties  to  the  bill. 

The  suit  is  brought  against  the  defendants  because  they  claim  aa 
interest  in  the  premises  adverse  to  the  plaintiff,  and  so  far  as 
Walker  and  Dickinson  are  concerned,  the  plea  merely  alleges  that 
they  also  claim  an  interest  therein,  under  the  same  title  with  the 
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defendants.  All  the  matters  in  the  plea  tend  to  this  conclusion  or 
poiiit,  and  if  the  plaintiff  wants  to  put  the  same  in  issne,  he  can 
den;^  the  allegation  that  these  persons  make  any  such  claim,  and  if 
the  issue  is  found  in  his  favor,  that  disposes  of  it.  However,  it  is 
not.apparent  on  what  ground  Max  Goldsmith  is  named  in  this  plea, 
as  there  is  no  pretense  that  he  is  in  the  same  boat  with  the  defend- 
ants, or  claims  an  interest  in  the  premises  adversely  to  the  plaintiff. 
This  was  practically  admitted  by  counsel  for  the  defendants  on  the 
argument,  and  if  necessary  his  name  may  be  stricken  from  the 
ple^. 

6.  Max  Goldsmith,  Walker  and  Dickinson,  are  not  necessary  par- 
ties, and  being  non-residents  of  the  district  cannot  be  made  parties 
without  depriving  the  court  of  jurisdiction. 

Under  section  8  of  the  judiciary  act  of  1875,  17  stat.,  472,  Max 
Ooldsmith  might  be  made  a  parh^  to  this  suit  by  order  of  the  court, 
although  he  is  a  citizen  of  New  lork;  but,  although  said  section  is 
general  in  its  terms,  and  provides  that  any  person  who  is  not  found 
in  the  district  where  a  suit  is  brought  to  remove  a  cloud  upon  the 
title  of  real  property,  may  be  served  wherever  he  may  be  found  by 
order  of  the  court,  yet,  it  must  be  construed  as  not  including  a  per- 
son resident  in  a  territory,  because  the  jurisdiction  of  the  United 
Stat^  courts,  where  the  same  depends  on  the  citizenship  of  the 
parties,  does  not  extend  to  a  case  between  a  citizen  of  a  state.and  terri- 
torv:  Watson  v.  Brooks,  8  Saw.,  220. 

it  follows  that  if  Walker  and  Dickinson  are  indispensable  parties, 
this  plea  most  be  allowed  and  the  suit  dismissed,  for  they  cannot 
become  parties  without  ousting  the  jurisdiction  of  the  court. 

The  rule  on  the  subject  of  parties  to  a  suit  in  equity  cannot  be 
better  stated  than  by  Mr.  Justice  Bradley,  in  Williams  v.  Bankhead, 
19  Wall.,  671.  He  says:  *'  The  general  rule  as  to  parties  in  chancery 
is,  that  all  ought  to  be  made  parties  who  are  interested  in  the  con- 
troversy, in  order  that  there  may  be  an  end  of  litigation.  But  there 
are  qualifications  of  this  rule  arising  out  of  public  policy  and  the 
necessities  of  particular  cases.  The  true  distinction  appears  to  be 
as  follows:  First.  When  a  person  will  be  directly  affected  by  a 
decree,  he  is  an  indispensable  party,  unless  the  parties  are  too  nu- 
merous to  be  brought  before  the  court,  when  the  case  is  subject  to 
a  special  rule.  Secondly.  Where  a  person  is  interested  in  the 
controversy,  but  will  not  be  directly  affected  by  a  decree  made  in 
his  absence,  he  is  not  an  indispensable  party,  but  he  should  be 
made  a  party  if  possible,  and  the  court  will  not  proceed  to  a  decree 
without  him,  if  he  can  be  reached.  Thirdly.  Where  he  is  not 
interested  in  the  controversy  between  the  immediate  litigants,  but 
has  an  interest  ia  the  subject  matter,  which  may  be  conveniently 
settled  in  tbe  suit,  and  thereby  prevent  further  litigation,  he  may 
bea  party  or  not»  at  the  option  of  the  complainant."  And  see  Barney 
▼.  Baltimore,  6  Wall.,  284;  Bibon  v.  Eailway  Companies,  16  Wall., 
450;  Mallow  v.  Hinde,  12  Wheat.,  197, and  JBlmendorf  v.  Taylor,  10 
Wheat.,  167,  to  the  same  effect. 
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The  act  of  February  28,  1839,  seotion  737,  B.  8.,  which  gives  the 
United  States  courts  the  right  to  proceed  in  a  cause  and  give  judg- 
ment between  the  parties  properly  before  it,  in  the  absence  of 'one 
or  more  defendants,  not  inhabitants  of,  or  found  within  the  district, 
has  been  construed  in  harmony  with  the  rule  as  here  laid  down,,  so 
that  even  under  this  statute,  the  court  will  not,  and  cannot  hear  and 
decide  a  case  in  the  absence  of  an  indispensable  party  or  one  to  be 
directly  affected  by  its  judgment:  Barney  v.  Baltimore,  6  Wall,, 
285. 

Counsel  for  the  defendants  maintain  that  unless  a  complete  deter- 
mination of  the  controversy  can  be  had  without  the  presence  of 
Walker  and  Dickinson,  they  must  be  brought  in,  and  in  support  of 
this  position  he  cites  and  relies  on  Pom.  Bem.,  sections  369,  371, 
418  and  419.  But  it  must  be  remembered  that  the  writer  is  speak- 
ing of  the  rule  under  the  code,  N.  Y.  code,  section  122,  Oregon 
code,  section  40,  which  peremptorily  provides  that  *'  when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties  than  those  before  it,  the  court  shall  order 
them  to  be  brought  in." 

Under  this  rule  not  only  indispensable  parties  must  be  brought 
before  the  court,  but  also  all  those  in  the  second  and  third  of  Mr. 
Justice  Bradley's  categories,  in  short,  all  those  who  have  an  interest 
in  the  controversy  or  the  subject  matter. 

This  rtde,  which,  by  the  way,  Pomeroy  says,  *'  is  to  a  great  ex- 
tent a  dead  letter:"  r^om.  Bem.,  p.  ^2;  might  be  enforced  in  the 
state  tribunals,  where  absent  parties  mav  be  brought  before  the 
court  by  the  publication  of  a  summons,  out  in  the  United  States 
courts,  where  this  practice  does  not  prevail  except  in  a  few  in* 
stances,  its  application  would  deprive  them  of  their  jurisdiction  in 
a  great  many  cases. 

In  Field  v.  Lownsdale,  1  Deady,  293,  this  court  held  that  a  suit 
brought  to  quiet  title  against  a  number  of  persons  who  claimed,  as 
tenants  in  common,  an  interest  in  certain  premises  adversely  to  the 
plaintiff,  that  the  interest  of  each  one  of  tne  defendants  was  separ- 
ate and  distinct  from  the  others,  and  therefore  there  could  be  a  nnal 
determination  of  the  controversy,  so  far  as  it  concerned  either  of 
them,  without  the  presence  of  the  other  defendants,  as  parties  in 
the  cause,  and  therefore  that  one  of  said  defendants  who  had  the 
requisite  citizenship,  might,  as  to  herself,  remove  the  cause  from 
the  state  court  under  the  act  of  July  27,  1866:    14  Stat. ,  306. 

This  case  is  exactly  in  point.  Admitting  that  the  defendants  and 
Walker  and  Dickinson  claim  each  an  interest  in  this  property  ad- 
verse to  the  plaintiff,  as  set  forth  in  the  plea,  they  must  claim  as 
tenants  in  common,  and,  therefore,  the  claim  of  each  is  separable 
and  distinct  from  the  other,  although  it  may  arise  in  the  same  way 
and  be  established  by  the  same  proof.  The  case  falls  within  the 
third  of  Mr.  Justice  Bradley's  categories.  Walker  and  Dickinson 
have  an  interest  in  the  subject  matter,  and  their  claim  being  of  the 
same  nature  as  the  defendants  and  growing  out  of  the  same  oircum- 
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stances,  they  might  be  joined  in  this  suit,  at  the  option  of  the 
plaintiff,  as  a  matter  of  convenience  to  him;  and  even  if  it  fell  within 
the  second  category  the  plea  would  be  insufficient  under  the  circum- 
stances, for  Walker  and  Dickinson  cannot  be  brought  within  the 
jurisdiction  of  the  court. 

This  suit  is  merely  the  converse  of  the  legal  action  to  recover 
possession  of  real  property.  If  the  plaintiff  was  out  of  possession 
and  the  defendants  and  Walker  and  Dickinson  were  in  possession 
claiming  to  own  the  land  as  tenants  in  common,  even  under  the  same 
title,  the  plaintiff  could  bring  an  action  against  either  or  all  of  them 
to  recover  the  possession.  And  being  in  possession,  and  menaced 
by  the  adverse  claims  of  these  parties,  he  may  maintain  this  suit  to 
quiet  his  title  against  any  or  all  of  them,  who  are  or  may  be  brought 
within  the  jurisdiction  of  the  court,  as  he  may  think  convenient. 
And  the  fact  that  the  determination  of  the  controversy  in  this  suit 
will  not  settle  any  controversy  the  plaintiff  may  have  with  Walker 
and  Dickinson,  touching  any  claim  they  may  make  to  the  property, 
is  not  a  matter  which  concerns  these  defendants.  It  will  not  incon- 
Tonience  or  prejudice  them,  if  the  plaintiff  chooses  or  is  compelled 
to  try  this  question  over  again  in  some  other  forum  with  those 
parties,  with  even  a  different  result. 

Each  of  the  parties  now  before  the  court  has  an  opportunity  to 
allege  and  prove  whatever  interest  he  may  have  in  the  premises,  and 
{he  judgment  of  the  court  will  be  a  final  determination,  as  between 
them,  of  the  controversy.  Nor  is  there  any  danger  that  by  this 
means  the  several  interests  claimed  by  the  various  i)arties  named  in 
the  plea,  may  become  confounded  and  lose  their  identity,  as  suggested 
by  counsel  for  the  defendants. 

The  interests  of  tenants  in  common,  though  several  and  distinct 
in  the  abstract  are  possessed  in  common,  and  therefore  as  Blackstone 
says:  2  Book,  191;  *' they  all  occupy  promiscuously,"  '' because 
none  knoweth  his  own  severally."  None  of  these  parties  can  be  said 
to  own  or  claim  any  particular  eighth  or  fraction  thereof,  of  these 
premises,  but  simply  an  eighth  or  fraction  thereof,  which  can  only 
be  located  and  identified  by  partition. 

The  plea  is  insufficient  and  is  therefore  overruled. 
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SUPREME  COURT  OF  COLORADO. 
MoOoY  V.  Wilson. 

Filed  JwMlt,1886, 

JuDOMKNT— Appbal—Exboution  Salb—Tri»pa98~Damaoks. —Under  section  356  of  the 
code  of  1877,  an  appeal  b^  one  of  two  judgment  debtors  stays  all  proceedings  on  the  judge- 
ment If  I  however,  pending  such  appeal,  property  of  the  judgment  debtor  be  sold,  under 
such  judgment^  and  the  execution  sale  be  ratified  by  the  debtor,  the  only  damages  he  can  re- 
cover in  an  action  for  the  taking  of  such  property,  is  the  difference  between  its  real  value  and 
the  amount  for  which  it  was  sold  upon  the  execution. 

Appeal  from  the  district  court  of  Clear  Greek  county.  The  opin- 
ion states  the  facts. 

Morrison  A  FiUiiis,  and  Wdls,  Macon  (t  McNeal,  for  the  appellant. 
T.  C.  Bockwellf  U,  T.  Hughes,  and  M,  J.  Brigga,  for  the  appellee. 

Beck,  C.  J.  This  appellant,  McCoy,  was  judge  of  the  county 
court  of  Clear  Greek  county,  in  1878,  and  also  acted  as  clerk  of  said 
court.  In  September  of  that  year,  in  an  action  pending  in  his  court, 
wherein  one  Hawthorne  was  plaintiff,  and  the  appellee,  Henry  Wil- 
son, and  his  brother,  David  B.  Wilson,  were  defendants,  a  joint 
money  judgment  was  entered  against  said  defendants.  David  B. 
Wilson  prayed  and  perfected  an  appeal  to  the  supreme  court,  but 
the  appellee,  Henry,  took  no  steps  to  reverse  or  avoid  the  judgment. 

While  the  appeal  was  pending  and  undetermined,  the  said  McCoy 
issued  an  execution  upon  the  judgment  against  the  property  of 
Henry  Wilson,  and  delivered  it  to  the  sheriff  of  said  county  to  exe- 
cute, who  levied  the  same  upon  and  sold  the  undivided  half  interest 
of  said  Henry  in  a  planing  machine  and  ste^m  boiler.  The  entire 
property  was  owned  jointly  by  the  Wilson  brothers,  and  used  by 
them  in  their  business.  David  B.  Wilson  procured  one  Thompson, 
to  purchase  the  property  at  the  sheriff's  sale,  loaning  him  a  portion  of 
the  purchase  money,  and  promising  to  take  the  property  off  his 
hands,  and  pay  him  interest  on  the  investment  until  ne  did  so.  The 
property  was  never  removed  from  the  planing  mill,  nor  does  it  ap- 
pear that  the  business  was  in  any  manner  interrupted  by  the  pro- 
ceedings now  complained  of.  David  B.  Wilson  procured  a  convey- 
ance to  himself  from  Thompson,  and,  according  to  his  testimony, 
his  brother  Henry  now  pays  him,  as  owner  of  the  entire  title,  the 
sum  of  twentv-five  dollars  per  month,  as  rent  for  the  use  of  the  l^f 
interest  which  Henry  formerly  owned.  The  money  realized  at  the 
sheriff's  sale,  was  applied  upon  the  judgment,  leaving  only  a  smidl 
portion  thereof  unsatisfied.  No  further  steps  appear  to  have  been 
taken  in  the  appeal  proceeding,  and  the  validity  of  the  Hawhtorne 
judgment  would  seem  to  have  been  conceded  by  the  Wilson  brothers, 
by  their  course  in  this  affair. 

In  regard  to  the  act  of  McCoy,  there  certainly  was  no  authority  of 
law  for  the  issue  of  the  execution,  while  the  appeal  was  pending,  and 
had  they  chosen  to  do  so,  both  defendants  might  have  treated  the 
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proceedings,  sabseqaent  to  judgment,  as  utterly  void.  The  appeal 
by  Dayid,  stayed  all  proceedings  on  the  judgment,  under  see.  356  of 
the  code  of  lo77,  then  in  force.  The  brotners,  however,  chose  to 
adopt  a  wholly  different  course.  David  procured  a  conveyance  from 
Thompson,  and,  thereupon,  Henry  acknowledged  him  to  be  owner 
of  the  fall  title,  by  paying  him  a  monthly  sum  for  the  use  of  the  half 
interest  formerly  owned  by  him. 

Henry  brought  this  suit  to  recover  from  the  judge,  McCoy,  and 
the  sheriff,  Watts,  damages  for  the  taking  and  selling  his  property. 
He  dismissed  the  action  as  to  the  sheriff,  and  recovered  a  judgment 
{gainst  McCoy  for  the  full  value  of  his  interest  in  the  property. 
This  is  the  judgment  we  are  asked  to  review. 

The  principal  error  relied  on  was  giving  to  the  jury  the  following 
instruction  for  the  plaintiff,  exception  to  which  was  duly  reserved: 
"  Whoever  issued  the  execution  is  liable  to  Henry  Wilson  for  the 
value  of  his  property,  with  ten  per  cent  interest  from  December  18, 
1878,  the  date  of  the  levy,  to  the  present  time;  unless,  from  the 
evidence,  you  believe  that  Henry  Wilson  was  the  real  purchaser  at 
the  sale.  And  if  you  believe  that  he  was  the  real  purchaser  through 
Thompson  at  the  sale,  then  and  in  that  case  Wilson  is  only  entitled 
to  recover  the  amount  of  the  bid  at  the  sale,  which  is  shown  to  have 
been  four  hundred  and  twenty-five  dollars,  with  interest  as  above 
stated." 

We  are  of  opinion  the  above  instruction  does  not  lay  down  the 
correct  rule  of  damages  upon  either  hypothesis  covered  by  it. 

So  far  as  the  Hawthorne  judgment  is  concerned,  it  must  be  re- 
garded in  this  case  as  a  valid  judgment.  No  proof  was  offered  show- 
ing any  reversal  or  modification  of  it.  True,  Henry  Wilson  inter- 
posed a  replication  to  the  answer  of  the  sheriff,  to  the  effect  that 
he  was  never  served  with  process,  and  neither  appeared  nor 
authorized  any  appearance  for  him,  but  offered  no  proof  in  sup- 
port of  such  allegations,  and,  as  we  have  seen,  its  validity  was 
tacitly  admitted  after  the  issuing  of  the  execution,  by  bqth  of  the 
Wilsons — one  by  having  the  property  bid  in  for  him,  and  the  other, 
Henry,  by  ratifying  the  sale  and  receiving  the  benefit  of  its  pro- 
ceeds. He  stands  Defore  us  as  acquiescing  in  all  proceedings,  regu- 
lar and  irregular,  until  the  proceeds  of  the  irregular  sale  were  ap- 
plied upon  his  indebtedness  to  Hawthorne,  when  he  brought  this 
suit  for  the  value  of  his  whole  interest  in  the  property  sold,  and 
recovered  a  judgment  therefor,  including  interest  thereon  from  time 
of  the  levy.  He  testified  that  the  whole  property  was  worth  fifteen 
hundred  dollars,  and  his  judgment  against  McCoy  was  nine  hun- 
dred dollars.  This  was  more  than  he  was  legally  entitled  to  under 
the  circumstances. 

While  the  issuing  of  the  execution  was  a  void  act,  and  rendered 
McCoy  liable  in  trespass,  Henry  Wilson  having  elected  to  ratify 
the  execution  sale,  as  he  must  be  held  to  have  done  by  his  conduct, 
and  having  received  the  benefit  of  the  money  realized  by  the  sale, 
he  is  only  entitled  to  recover  the  difference  between  the  real  value 
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of  his  property  and  the  amount  for  which  it  was  sold  upon  the  ex- 
ecution, no  special  damages  having  been  proven.  He  cannot  accept 
the  benefits  realized  by  the  sale  and  recover  a  judgment  also  for  the 
full  value  of  the  property  sold.  This  is  precisely  the  efiect  of  the 
present  judgment.  The  plaintiff  made  no  effort  to  quash  the  ex- 
ecution, to  restrain  or  set  aside  the  sale,  or  to  recover  the  property 
itself.  Having  apparently  acquiesced  throughout,  his  only  loss,  as 
shown  by  the  record,  is  that  accruing  by  reason  of  the  property 
having  been  sold  below  its  value.  His  own  estimate  of  the  value 
of  his  property  was  seven  hundred  and  fifty  dollars.  It  sold  for 
four  hundred  and  twenty-five  dollars.  The  difference  between  these 
sums,  with  legal  interest,  would  be  the  highest  sum  to  which  he 
would  be  entitled  under  the  proof. 

'  On  the  part  of  McCoy  there  was  an  effort  to  prove  that  Henry 
Wilson  was  the  real  purchaser  at  the  sheriff's  sale.  The  proof  does 
not  sustain  this  charge,  but  if  it  should  be  sustained  upon  another 
trial,  the  plaintiff  would  then  only  be  entitled  to  recover  nomincJ 
damages,  together  with  such  special  damages  as  he  might  prove. 

It  is  argued,  on  part  of  the  appellee,  that  none  of  flie  testimony 
above  stated,  should  be  considered  applicable  to  the  case  of  McCoy, 
since  he  filed  no  plea  of  justification. 

tn  answer  to  this,  we  have  only  to  remark,  that  the  trial  below 
was  a  joint  trial  as  to  both  defendants,  McCoy  and  Watts,  and  no 
objection  was  made  on  the  trial  or  exception  taken  concerning  the 
])oint  now  raised;  also,  that  after  the  testimony  was  in  upon  both 
sides,  the  suit  was  dismissed  as  to  Watts,  and  the  cause  there  sub- 
mitted to  the  jury  as  to  McCoy,  upon  the  entire  testimony.  No 
motion  was  made  to  strike  out  or  exclude  any  of  the  evidence,  and 
no  instruction  was  asked  to  disregard  any  testimony  that  had  been 
introduced.  It  is  presumed  that  objectionable  testimony  was  as- 
sented to,  if  no  objection  was  offered  to  it  on  the  trial. 

'  'It  is  a  general  rule  that  the  supreme  court  will  not  review  any 
questions  except  such  as  appear  to  have  been  raised  in  the  court  be- 
low; and  this  rule  applies  with  peculiar  propriety  to  questions  of 
variance,  which,  if  raised  in  the  trial  court,  can  generally  be  re- 
taoved  either  by  further  proof  or  by  amendment." 

Parties  are  not  entitled  to  object  in  an  appellate  court,  for  the 
first  time,  that  a  defense  relied  upon  was  not  available:  Wells' 
Questions  of  Law  and  Fact,  sections  684-686,  and  authorities  cited. 

The  judgment  is  reversed  and  cause  remanded. 
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SUPREME  COURT  OF  NEVADA. 
Edgegomb  v.  Hi3  Cbeditobs. 

FiUd  July  7, 1886. 

Appeal  pbom  Sevkbal  Ordebb  on  Same  Subject.— An  appeal  from  several  orders  made 
in  iDBolvency  proceeding,  all  relating  to  the  same  subject,  will  be  considered  as  one  appeal, 
reoniring  but  one  undertaking. 

£xicuTioir--£xEiipnoH— LiVBBT  Stable  Keeper.— The  Nevada  statutes  provide  that 
the  following  property  shall  be  exempt  from  execution:  "Two  oxen,  two  horses  or  two 
mules,  and  their  namefls  and  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  huckster, 
'  ler,  teamster  or  other  laborer  habitually  earns  his  living.'*  Held  that  such  exemption 
lot  apply  to  a  team  used  by  a  livery  stable  keeper,  in  the  ordinary  course  of  his  business, 
Q^  ne  was  JMxmstomed  to  drive  such  team  himself. 


did  not  a] 
aithon^ 

Appeal  from  the  second  jadicial  district  court,  Ormsbj  county. 
The  opinion  states  the  facts. 

2.  Coffin  and  J,  D.  lorreyaon^  for  the  appellants. 
A.  C.  JEtKa^  for  the  respondent. 

Hawlet,  J.  The  appeal  in  this  case  is  taken  ''from  an  ex  parte 
order  made  in  said  matter,  on  the  eighth  day  of  March,  A.  D.,  1884, 
by  the  judge  of  said  court,  setting  apart  for  the  use  and  benefit  of 
said  insolvent  and  his  family,  as  exempt  from  execution,  two  gray 
horsesandtheir  harness  and  one  close  carriage;  and  also  *  *  *  from 
two  certain  orders  made  *  *  *  on  the  thirty-lirst  day  of  May,  A.  D. 
1884,  finally  exempting  and  setting  apart  said  horses,  harness  and  car- 
riage for  the  benefit  of  said  insolyent  and  his  family,  as  exempt  from 
execution;  and  denying  said  creditors'  motion  to  vacate  and  set  aside 
said  ex  parte  order,  and  sustaining  said  insolvent's  demurrer  to  said 
creditors'  motion,  and  denying  so  much  of  said  assignee's  petition 
for  authority  to  sell  the  property  of  said  insolvent,  as  prayed  for 
authority  to  sell  said  two  gray  horses  and  their  harness  and  said 
close  carriage.*' 

Bespondent  moves  to  dismiss  this  appeal  on  the  ground  that  it  is 
taken  from  several  different  orders,  and  there  is  but  one  undertaking 
on  appeal.  This  motion  must  be  denied.  It  was  not  necessary  to 
specify  all  the  orders  and  rulings  of  the  court  declaring  that  the 

Eroperty  in  question  was  exempt  from  execution.  An  appeal  from 
^e  order  made  on  the  thirty-first  of  May,  finally  exempting  and  set- 
ting apart  said  horses,  harness  and  carriage,  would  have  been  suffi- 
cient to  present  the  only  question  involved  in  this  appeal.  But  the 
fact  that  all  the  rulings  of  the  court  upon  this  question  were  inserted 
in  the  notice  of  appeal,  including  some  that  were  not  appealable, 
does  not  change  the  character  of  the  appeal.  All  the  orders  relate 
to  the  question  whether  the  property  specified  is,  or  is  not,  exempt 
{rom  execution,  and  they  must  be  treated  and  considered  as  one 
order  upon  that  subject,  requiring  but  one  undertaking  on  appeal. 
The  record  shows  *  *  that  said  Ezekiel  Edgecomb  is,  and  fdr  more 
ttian  twenty  years  last  past  has  been,  a  livery  stable  keeper,  and  for 
many  years  prior  to  the  filing  of  his  said  petition  was  engaged  in 
the  business  of  keeping  a  livery  stable  in  Oarson  Cit 
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during  all  of  said  time  he  kept  numerous  horses,  carriages,  buggies 
and  other  vehicles  of  his  own,  suitable  for  carrying  passengers  and 
pleasure  seekers,  for  the  purpose  of  hiring  them  or  letting  them  to 
the  public,  and  also  cared  for  and  stabled  numerous  horses  for  other 

Eersons;  that  during  said  time  said  Edgecomb  has  frequently  and 
abitually  used  said  close  carriage  and  said  horses  and  their  har- 
ness, by  using  and  driving  them  in  person  for  the  purpose  of  carry- 
ing persons  about  the  city  of  Carson  for  the  purpose  of  making 
social  visits  and  calls,  and  for  the  purpose  of  carrying  persons  to  and 
from  funerals  and  weddings,  and  for  the  purpose  of  carrying  per- 
sons to  and  from  all  kinds  of  social  gatherings,  theaters,  concerts^ 
and  to  and  from  the  railroad  depot  with  light  baggage;  and  that  he 
appropriated  the  proceeds  of  such  labor  and  earnings  by  and  with 
said  horses  and  vehicle  to  the  support  of  himself  and  family,  and 
thereby  habitually  earned  a  part  of  his  living  for  himself  and  family.'* 

The  statute  under  which  respondent's  claim  of  exemption  is  based, 
reads  as  follows :  '' The  following  property  shall  be  exempt  from 
execution:  *  *  *  Two  oxen,  two  horses,  or  two  mules,  and 
their  harness  and  one  cart  or  wagon,  by  the  use  of  which  a  cartman^ 
huckster,  peddler,  teamster  or  other  laborer  habitually  earns  hia 
living." 

Is  respondent  an  "other  laborer "  within  the  meaning  of  that 
term  as  used  in  the  statute  ?  The  legislature  evidently  intended  that 
the  construction  to  be  given  to  these  words  should  be  confined  to 
other  laborers  ejtisdem  generis  with  those  named.  Language,  how- 
ever general  in  its  form,  when  used  in  connection  with  a  particular 
subject  matter  must  be  presumed  to  be  used  in  subordination  to 
that  matter,  and  should  be  construed  and  limited  accordingly. 

It  is  not  pretended  that  respondent  comes  within  any  class 
named  in  the  statute.  In  order  to  be  entitled  to  the  benefits  of  the 
exemption  law,  he  must,  therefore,  show  that  he  was  engaged  in 
some  business  in  which,  by  the  use  of  his  horses,  harness  and  car- 
nage he  habitually  earned  his  living.  He  has  failed  to  do  so.  The 
record  shows  that  his  business  was  that  of  a  livery  stable  keeper, 
which  is  plainly  distinguishable  from  that  in  which  cartmen,  huck- 
sters, peddlers  or  teamsters  are  engaged.  If ,  the  legislature  had 
intended  to  include  livery  stable  keepers,  that  class  would  certainly 
have  been  named  in  the  statute  as  they  are  as  well  known  and  of  an 
equal  or  superior  class  to  those  named.  It  is  evident  that  the  words 
"  other  laborer  "  were  not  intended  to  include  the  business  of  livery 
stable  keeper. 

A  livery  stable  keeper  is  not  a  teamster,  or  entitled  to  the  exemp- 
tions of  a  teamster,  simply  because  he  drives  his  own  team  in  carry- 
ing persons  around  town.  Yet,  ''  in  common  speech,  a  teamster  is 
one  who  drives  a  team,  but,  in  the  sense  of  the  statute,  every  one 
who  drives  a  team  is  not,  necessarily,  a  teamster,  nor  is  he  neces- 
sarily not  a  teamster,  unless  he  drives  a  team  continually.  In 
the  sense  of  the  statute  one  is  a  teamster  who  is  engaged » 
with    his    own    team    or    teams,    in    the    business  of  teaming — 
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that  is  to  say^  in  the  business  of  hanling  freight  for  other  parties 
for  a  consideration,  by  which  he  habitaally  supports  himself  and 
family,  if  he  has  one.  While  he  need  not,  perhaps,  drive  his  team 
in  person,  yet  he  must  be  personally  engaged  m  the  business  of  team- 
ing habitually,  and  for  the  purpose  of  making  a  living  by  that  busi- 
ness. If  a  carpenter,  or  other  mechanic,  who  occupies  his  time  in 
labor  at  his  trade,  purchases  a  team ,  or  telsims,  and  also  carries  on 
the  business  of  teaming  by  the  employment  of  others,  he  does  not 
thereby  become  a  teamster  in  the  sense  of  the  statute.  So  of  the 
miner,  farmer,  doctor  and  minister:"  Brusie  v.  Griffith,  34  Cal., 
306;  or  livery  stable  keeper. 

In  Dove  v.  Nunan,  the  plaintiffs  were  engaged  in  the  business  as 
coal  dealers,  and  used  a  team,  consisting  of  two  horses  and  a  wagon, 
by  hauling  coal  and  other  commodities,  for  other  people,  for  hire,  and 
the  proceeds  therefrom  were  expended  in  their  support;  they  also 
occasionally  used  the  team  in  hauling  coal  and  wood  from  their  own 
coal  yard  to  the  place  where  they  retailed  the  coal.  Upon  these 
facts,  the  court  said:  "  The  fact  that  the  plaintiffs  used  the  horses 
and  wagon  in  question,  as  teamsters  for  hire,  and  that  they  expended 
the  money  thus  received  in  the  support  of  themselves  ana  their  fam- 
ilies, did  not  exempt  the  propertv  irom  execution.  In  order  to  en- 
title a  party  to  claim,  as  exempt  from  execution,  two  horses  *  *  * 
he  must  show  that  he  is  a  cartman,  *  *  *  huckster,  peddler, 
teamster,  or  other  laborer,  and  that  he  habitually  earns  his  living  by 
the  use  of  such  horses : "    62  Cal.,  400. 

It  is  matter  of  common  knowledge  that  the  particular  business 
npon  which  respondent  relies,  is  incidental  to,  and  connected  with, 
the  general  business  of  livery  stable  keepers,  and  unless  all  livery 
stable  keepers  are  entitled  to  have  two  horses  and  their  harness  and 
one  wagon  exempt,  respondent  is  not  entitled  to  such  exemption. 
His  business  was  that  of  a  livery  stable  keeper,  and  nothing  else. 
His  character  as  a  livery  stable  keeper  was  not  changed  by  the  fact 
that  the  team  in  question  was  only  used  for  the  particular  purpose 

rified,  or  from  the  fact  that  respondent,  in  person,  always  drove 
team.  If  respondent  had  been  engaged  in  a  business  that  en- 
titled him  to  claim  t];ie  exemption,  the  property  would  be  exempt, 
although  the  horses  and  carriage  had  been  occasionally  let  for  hire 
toother  parties,  and  would  also  be  exempt,  although  respondent  em- 
ployed other  persons  to  occasionally  drive  the  team. 

The  rulings  of  the  district  court,  exempting  the  property  from  ex- 
ecution, are  hereby  set  aside,  and  the  cause  remanded  to  the  dis- 
trict court  for  such  further  action  as  may  be  necessary  in  accordance 
vith  this  opinion. 

Leonabd,  J.,  DissENTiNa:  I  think  the  judgment  of  the  court  below 
should  be  affirmed. 

As  to  the  carriage,  it  is  claimed,  by  counsel  for  appellants,  that  this 
oourtis  bound  to  ioUow  the  case  of  Qaigley  v.  Gorham,  5  Cal.,  418, 
wherein  it  was  decided  that,  in  the  statute  of  which  ours  is  a  copy,. 
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''the  term  'wagon'  is  intended  to  mean  a  common  vehicle  for  the 
transportation  of  goods,  wares  and  merchandise  of  all  descriptions/  " 
and  that,  "  a  hackney  coach,  used  for  the  conveyance  of  passengers, 
is  a  different  article,  and  does  not  come  within  the  equity  or  literal 
meaning  of  the  act." 

This  court  has  frequently  recognized  and  followed  the  well  estab- 
lished rule,  subject,  however,  to  equally  well  established  exceptions, 
that  in  adopting  a  statute  from  a  sister  state,  the  legislature  is  pre- 
sumed to  have  intended  to  adopt  it  as  construed  by  the  hignest 
court  of  that  state.  One  of  the  exceptions  to  the  rule  stated,  arises 
when  the  construction  placed  upon  the  statute  in  the  sister  state  is 
inconsistent  with  the  spirit  and  policy  of  our  own  laws:  McCutch- 
eon  V.  The  People,  69  111.,  606;  Cole  v.  The  People,  84  111.,  218; 
Streeter  v.  The  People,  69  HI.,  595;  Rigg  v.  Wilton,  13  111.,  16; 
Campbell  v.  Quinlin,  3  Scam.,  288;  Jackson  v.  Barton,  43  Iowa,  286. 

It  is  the  policy  of  our  constitution  and  laws  to  allow  debtors  with- 
in reasonable  limits,  to  retain  those  things  that  are  necessary  to 
enable  them  to  enjoy  the  necessary  comforts  of  life,  and  to  carry  on 
their  usual  employments:  Elder  v.  Williams,  16  Nev.,  423;  Const, 
art.  i.,  sec.  14;  Comp.  L.,  1,282.  It  is  within  the  spirit  and  policy 
of  our  constitution  and  laws,  and  according  to  the  almost  universal 
practice  of  courts,  to  construe  exemption  laws  liberally.  Where- 
ever  this  rule  or  policy  j^revails,  and  it  does  not  clearly  appear 
whether  certain  property  is  or  is  not  embraced  within  the  exempting 
statute,  the  debtor  will  generally  be  allowed  the  benefit  of  the  doubt, 
and  suffered  to  retain  the  property:"    Freeman  on  Ex.,  sec.  208. 

In  the  case  of  Qui^ey  v.  Gorham,  the  strictest  construction  pos- 
sible was  adopted.  The  word  ' '  wagon  "  was  declared  to  have  been 
used  by  the  legislature  in  its  primary  sense  only.  The  constitution 
provides  that,  "  the  privilege  of  the  debtor  to  enjoy  the  necessary 
comforts  of  life,  shall  be  recognized  by  wholesome  laws,  exempting 
a  reasonable  amount  of  property  from  seizure  or  sale  for  payment  of 
any  debts  or  liabilities  hereafter  contracted.'*  Of  course  it  is  the 
duty  of  the  legislature  to  declare  the  kind  and  amount  of  property 
that  shall  be  exempt,  but  when  that  has  been  done,  it  is  the  duty  o'f 
courts  to  cariy  out  the  constitutional  policy  by  including  among  the 
exempted  articles  anything  which,  by  a  liberal  construction  of  the 
statute,  may  be  embraced  by  the  words,  and  which  must  be  saved 
for  the  debtor's  use,  in  order  to'  accomplish  the  object  of  the  legis- 
lature. 

I  have  no  doubt  that  the  legislature  intended  to  exempt  two  ani- 
mals, with  their  harness  or  other  equipments,  and  any  suitable 
vehicle,  by  the  use  of  which  any  person  habitually  earns  his  living, 
and  to  the  exercise  of  whose  business  such  animals,  etc.,  are  neces- 
sary. No  good  reason  can  be  given  why  a  carrier  of  passengers 
should  not  have  the  means  of  support  as  well  as  the  carrier  of  goods, 
wares  and  merchandise.  He  is  one  of  a  class  of  persons  whose  liv- 
ing depends  upon  the  use  of  a  team,  and  that  class  the  legislature 
intended  to  protect  by  the  statutes  under  consideration.    To  say 
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that  the  carrier  of  passengers  is  not  entitled  to  be  'protected,  simply 
because  the  vehicle  named  is  '*  a  wagon,"  is  foHo^ing  the  letter 
rather  than  the  spirit  of  the  statute.  It  is  consideripg^the  wording 
instead  of  the  object  of  the  statute.  -  In  view  of  the  liberal  construc- 
tion everywhere  given  to  exemption  laws  under  constitutions  and 
statutes  like  ours,  the  word  "wagon"  is  sufficiently  ooitiprehensive 
to  iuclade  all  four  wheeled  vehicles  used  for  the  transportation  of 
persons  or  things:  Freeman  on  Ex.,  sec.  228;  Allen  v.  Cortes,  29 
Minn.,  48;  Bogers  v.  Ferguson,  32  Tex.,  533;  Nichols  v.  Clairborne, 
39  Tex.,  363. 

Many  analogous  cases  may  be  cited,  showing  the  spirit  and  policy 
of  such  statutes.     In  Arkansas,  where  the  statute  extended  the  ex-* ' 
emption  to  "  free  white  citizens, "  the  word  ''citizen,"  as  there  used,' . 
was  held  to  be  equivalent  to  ' '  resident "  or  "  inhabitant: "  McEen- 
ziev.  Murphy,  24  Ark.,  155;  and  see  Oobb  v.  Coleman,  14  Tex.,  594. 

Webster  defines  a  *'  team  "  to  be  ''  two  or  more  beasts  harnessed 
together  to  the  same  vehicle  for  drawing,"  yet,  under  the  term  team, 
m  exemption  statutes,  in  numerous  instances,  a  single  animal  has 
been  held  exempt.  In  those  cases,  the  courts  said  the  intention  of 
the  legislature  was  to  protect  the  debtor  in  the  use  of  his  means  of 
making  a  living,  and  the  intent  that  would  exempt  a  whole  team, 
would  aiso  exempt  half.  They  followed  the  spirit  rather  than  the 
letter  of  the  statute,  and  so  many  courts  have  made  the  word 
"  team  "  include  the  vehicle  drawn  by  it,  and  the  term  *  *  horse  "  to  in- 
clude a  saddle,  bridle,  stake-rope  and  martingale,  although  the  lat- 
ter articles  were  not  mentioned  m  the  statute,  upon  the  principle  that 
an  exemption  of  a  horse  carried  with  it  everything  essential  to  its 
beneficial  enjoyment. 

In  Mondell  v.  Hammond,  40  Yt.,  641,  two  calves,  nine  months 
old,  were  saved  to  the  debtor  under  a  statute  exempting  '*  a  yoke  of 
oxen  or  steers." 

InMalloy  v.  Berry,  16  Kan.,  293,  a  wild,  unbroken  steer,  twenty 
months  old,  was  held  exempt  under  a  statute  exempting  **  a  yoke  of 
oxen." 

In  Favers  v.  Qlass,  22  Ala.,  624,  a  cart  was  held  to  include  a  four 
wheeled  wagon. 

In  Texas,  under  a  statute  exempting  ''two  horses," a  horse  and 
mule  are  exempt:    Allison  v.  Brookshire,  38  Tex. ,  200. 

In  Tennessee,  a  jackass  is  exempt  under  a  statute  exempting  ''a 
horse,  mule  or  yoke  of  oxen:"  Richardson  v.  Duncan,  2  Heisk.,  220; 
wdsee  Webb  v.  Brandon,  4  Heisk.,  288;  Freeman  v.  Carpenter,  10 
%  433;  Wilcox  V.  Hawley,  31  N.  ¥.,  656. 

Beliering  that  the  decision  in  question  is  opposed  to  the  spirit 
^d  policy  of  our  constitution  and  laws,  and  that  it  does  not  express 
the  intention  of  the  legislature,  I  do  not  feel  bound  to  follow  it. 

As  I  understand  the  decision  of  the  court,  the  entire  property  in 
questioQ  is  held  not  to  be  exempt,  because  it  is,  in  fact,  a  part  of  the 
livery  stable  outfit,  and  respondent,  being  a  livery  stable  keeper,  is 
not  one  of  the  persons  entitled  to  exemption,  since  he  is  not,  in  the 
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sense  of  the  st^^tijte;  either  a  *'  cartman,  huckster,  peddler,  teamster 
or  other  laborer**'  although  by  the  use  of  this  property  he  habitually 
earned  his  liTjing  in  part,  just  as  he  did  with  the  other  property  in  the 
stable.  I  'do'.hot  thiuk  it  was  any  part  of  the  livery  stable,  and  I  do 
think  respondent  is  a  laborer,  in  the  sense  of  the  statute,  who  habit- 
nally.earned  his  living  by  the  use  of  this  property.  Bespondent  was 
a  livery  stable  keeper,  because  he  kept  horses  and  vehicles  for  the 
puj^o^e  of  letting  them  to  the  public  for  compensation,  and  he 
boarded  horses  for  others.  But  the  property  in  controversy  was  not 
so.qsed.  He  neither  let  nor  offered  to  let  it  to  others.  So  far  as 
•this  team  is  concerned,  he  was  a  private  carrier  of  persons  or  pas- 
sengers: Eedfield  on  Carriers,  etc.,  sec.  19;  Schouler's  Bailments, 
'590;  Angell  on  the  Law  of  Carriers,  sec.  46. 

This  team  was  set  apart  for  a  use  entirely  different  from  that  to 
which  the  others  were  put — as  much  so  as  it  would  have  been  if 
kept  for  the  same  purpose  at  another  stable  in  a  different  part  of 
the  town.  If  respondent  had  had  this  team  only,  or  a  dozen  others  like 
it,  and  had  used  the  one  in  question,  or  all,  as  he  did  this,  no  one 
could  say  he  kept  a  livery  stable.  If  he  had  kept  in  his  stable  a  span 
of  horses,^  simply  and  only  to  haul  merchandise  from  the  depot  to 
stores,  those  horses  would  not  have  been  part  of  his  livery 
stable,  fiuiy  more  than  a  yoke  of  oxen  kept  for  the  same  purpose 
would  have  been.  Livery  stable  keepers  often  do  many  things  out- 
side of  that  business,  because  it  is  convenient  and  profitable  to  do 
so.  There  is  a  livery  stable  kept  in  Carson,  by  men  who  also  run  a 
daily  stage  to  Lake  Tahoe.  The  stage  horses  are  kept  at  the  stable, 
but  they  are  used  exclusively  in  stage  work,  a  business  entirely  for- 
eign to  livery  business  proper.  Should  a  two-horse  stage  team  be 
claimed  as  exempt  under  the  statute  quoted  in  the  court's  decision, 
it  does  not  seem  to  me  that  it  could  be  regarded  as  a  part  of  the 
livery  stable,  or  that  the  validity  of  a  claim  of  exemption  would  de- 
pend upon  whether  livery  stable  keepers  are  entitled  to  an  exemp- 
tion. 

There  is  a  man  in  Carson  who  runs  an  express  wagon.  He  carries 
trunks  and  packages  to  and  from  the  depot,  and  elsewhere.  He  has 
two  horses,  their  harness  and  a  wagon,  by  the  use  of  which  he 
habitually  earns  his  living.  His  team  is  now  exempt.  Suppose  he 
should  buy  out  a  livery  stable,  carry  on  that  business,  and,  besides, 
that  of  expressman,  with  the  team  he  now  uses,  keeping  the  express 
team  at  the  stable.  Now,  admitting,  for  the  present,  that,  as  a 
livery  stable  keeper,  none  of  his  livery  teams  would  be  exempt, 
why  would  he  not  be  as  much  entitled  to  claim  exemption  for  his  ex- 
press team  as  he  was  before  purchasing  the  livery  stable  ?  Is  he  to 
be  deprived  of  an  expressman's  exemption,  simply  because  he  is  a 
livery  stable  keeper  also,  and  because  a  livery  stable  keeper  cannot 
claim  an  exemption  ? 

It  may  be  that  the  property  in  question  would  not  have  been  ex- 
empt, unless  a  livery  stable  keeper  may  claim  exemption,  if  re- 
spondent had  used  it  in  part  as  livery  property,  had  let  it  for  hire 
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to  other  parties,  and  partly  as  be  did  use  it.  But  in  view  of  the 
liberal  construction  that  should  be  given  to  exemption  statutes,  in 
deciding  whether  respondent  was  a  ''  oartman,  huckster,  peddler 
teamster  or  other  laborer,"  I  insist  that  the  test  should  be  the  use 
to  which  he  put  this  property. 

Oftentimes  a  man  is  obliged,  and  he  has  always  a  right,  to  carry 
on  different  kinds  of  business.  He  may  be  a  carpenter  and  joiner 
and  a  painter,  a  wagonmaker  and  blacksmith,  a  physician  and  den- 
tist, a  lawyer  and  minister.  Whether  persons  so  engaged  in  two 
different  kinds  of  business  can  claim  an  exemption  for  each  occu- 
pation or  profession  need  not  be  discussed,  because  it  is  not  shown 
that  respondent  claimed  or  had  the  benefit  of  any  exemption,  except 
the  team  in  question  and  such  other  property  as  is  accorded  to  all 
debtors  regardless  of  their  occupations.  But  the  mere  fact  that  a 
debtor  carries  on  two  or  more  kinds  of  business  or  professions,  does 
not  deprive  him  of  all  exemptions.  Nor,  under  our  statute,  must 
the  exempted  articles  belong  to  the  business  in  which  he  is  princi- 
pally engaged,  as  is  the  case  under  the  Michigan  statute:  Morrill 
Y.  Seymour,  3  Mich.,  67. 

In  this  state,  I  think,  that  when  a  person  engages  in  different 
pnisuits,  either  of  which,  if  pursuing  that  vocation  alone,  would 
entitle  him  to  an  exemption,  he  may  at  least  choose  from  which 
businofis  the  articles  exemtped  shall  belong;  and  if  he  is  engaged  in 
two  kinds  of  business,  only  one  of  which  entitles  him  to  favor,  he  may 
daim  the  exemption  given  under  that  one,  the  same  as  though  he 
was  engaged  in  no  other.  The  fact  that  the  use  to  which  the  prop- 
erly in  dispate  was  put  is  *  *  incidental  to,  and  connected  with,  the 
general  business  of  livery  stable  keepers,*'  does  not,  as  to  this 
property  make  him  a  livery  stable  keeper.  Bj  our  statute,  a  liverv 
stable  keeper  is  one '  *  who  keeps  horses  or  carriages  for  rent  or  hire : 
Comp.  L,,  3,186;  Stat.  1861,  171,  sec.  79.  "Any  person  whose  busi- 
ness it  is  to  keep  horses  for  hire,  or  to  let,  or  to  keep,  feed,  or 
to  board  horses  for  others,  shall  be  regarded  as  a  livery  stable 
keeper:**  14  Stat,  at  Large,  116.  TVith  this  property  respondent 
habitually  earned  his  living  in  part,  not  as  a  livery  stable  keeper, 
but  as  a  private  carrier  of  persons  and  passengers,  and  it  is  just  as 
much  entitled  to  exemption  as  it  would  have  been  if  he  had  not 
nm  a  livery  stable  with  other  property.  If  it  is  true,  as  the  court 
decides,  that  a  livery  stable  keeper  is  not  entitled  to  an  exemption, 
then  that  fact  is  an  additional  reason  in  favor  of  the  view  I  take; 
because,  otherwise,  respondent  will  be  deprived  of  all  instrument- 
alities of  productive  labor,  while  other  laborers  who  habitually  earn 
their  hving  by  the  use  of  horses,  oxen  or  mules,  and  to  the  exercise 
of  whose  business  such  animals  are  necessary,  may  enjoy  property 
that  is  just  as  necessary  for  his  support  as  it  is  to  theirs. 

**  The  manifest  requirement  of  the  constitution  is,  that  the  ex- 
emption laws  should  be  so  framed  that  all  classes  of  debtors  should, 
tt  nearly  as  may  be,  participate  equally  in  their  benefits.  We  be- 
lieve our  exemption  laws  were  framed  and  enacted  in  the  spirit  of 
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that  reqairement.  Looking  through  these  statutes  we  fiad  no  ade- 
quate provision  in  favor  of  merchants  or  shopkeepers  as  a  class, 
unless  it  is  contained  in  the  statute  under  consideration.  Their  lit- 
tle stock  in  trade  may  be  as  indispensable  to  the  support  of  their 
families  as  are  the  tools  of  the  mechanic  or  miner,  the  press  and  type 
of  the  printer,  or  the  library  of  the  lawyer.  Why  should  they  not 
have  the  same  protection  as  the  others  ?  And  when  we  find  lan- 
guage in  a  statute  which  may  fairly  be  construed  as  giving  them  the 
same  protection  extended  to  other  classes  of  debtors,  why  should 
not  that  construction  be  adopted  ?  "  Wicker  v.  Comstock,  52  Wis., 
318. 

My  opinion  is,  that  respondent  as  a  carrier  of  passengers,  is  en- 
titled to  the  exemption  claimed,  because,  in  the  sense  of  the  statute, 
he  is  a  ''  laborer  "  who  habitually  earns  his  living  by  the  use  of  ttie 
property  in  dispute,  although  he  is  also  a  livery  stable  keeper,  and 
as  such,  is  not  entitled  to  an  exemption.  But,  I  think  also,  that  if 
this  property  is  part  of  the  livery  stable  outfit,  still  respondent,  as  a 
livery  stable  keeper,  is  entitled  to  the  benefit  of  the  statute. 

I  agree  with  the  court  in  saying  that  "  in  order  to  be  entitled  to 
the  benefit  of  the  exemption  law,  respondent  must  show  that  he  was 
engaged  in  some  business  in  which  by  the  use  of  his  horses,  harness 
and  carriage  he  habitually  earned  his  living.'*  It  is  not,  and  cannot 
be  said,  that  a  livery  stable  keeper  does  not  fill  this  requirement. 
Of  all  occupations  there  is  none  in  which  a  man  must  so  signally 
fail  if  deprived  of  the  use  of  his  horses,  harness  and  carriages,  as 
that  of  a  livery  stable  keeper.  His  entire  business  depends  upon  "^ 
their  use.  Without  them  nis  occupation  is  gone.  True,  he  does 
not  drive  his  own  teams,  but  that  is  admitted  to  be  unnecessary. 
''  The  words  '  used  by  the  debtor,  in  obtaining  the  support  of  his 
family,'  are  general,  and  restricted  to  no  particular  mode  of  use. 
They  are  answered  when  the  team  is  hired  to  others  for  a  compensa- 
tion, which  compensation  goes  into  the  general  fund  to  support  the 
family,  as  well  as  where  the  debtor  himself  goes  with  the  team  as 
its  driver,  and  adds  the  earnings  of  his  labor  to  that  of  the  team:*' 
Washburn  v.  Goodheart,  88  111.,  231;  Elder  v.  Williams,  16  Nev., 
420.  But  it  is  said  that,  in  the  sense  of  the  statute,  respondent  is 
not  embraced  by  the  words  ''  other  laborer,**  because  a  liverv  stable 
keeper  is  not  ejtisdem  f/eneria  with  '*  cartman,  huckster,  peddler  and 
teamster."  The  four  words  used  in  the  statute  are  not  themselves 
ejvsdem  generis,  except  in  one  sense.  They  have  but  one  character- 
istic common  to  all,  which  is,  that  they  specify  persons  in  whose 
business  a  team  is  absolutely  essential.  To  that  extent  only  were 
they  intended  to  be  ejusdem  generis.  What  other  common  feature 
is  there  between  a  cartman  or  teamster  and  a  peddler?  To  the  ex- 
tent just  stated,  a  livery  stable  keeper  is  ejusdem  generis  with  those 
named. 

In  United  States  v.  Lawrence,  13  Blatch.,  G.  G.  B.,  212,  the  de- 
fendant was  indited  for  forgery  under  a  sfaeitute  which  provided  a 
penalty  for  the  forging  of  '*  any  bid,  proposal,  or  guarantee,  official 
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bondy  public  record,  affidavit  or  other  urriting/'  The  court  said: 
'*  The  nrst  position  taken  in  support  of  the  demurrer  is,  that  the 
role  of  construction,  according  to  which  general  words  are  restricted 
by  particular  words,  should  be  applied  to  this  statute,  and  the  mean- 
ing of  the  words  *  other  writings,'  in  this  provision,  restricted  so  as  to 
exclude  from  the  operation  of  the  statute  such  writings  as  are  set 
forth  in  this  indictment.  The  rule  here  invoked  is  not  an  arbitrary 
role,  but  one  of  many  resorted  to  for  the  ascertainment  of  the  intent 
of  the  legislator,  where  such  intent  is  not  otherwise  apparent.  To 
apply  it  to  all  general  words  would  often  defeat  the  intention  of  the 
legislator,  and  such,  in  mj  opinion,  would  be  the  effect,  if  applied 
to  this  statute.  Nothing  m  the  language  used,  nor  in  the  mischiefs 
intended  to  be  remedied,  nor  in  the  circumstances  under  which  the 
statute  was  enacted,  indicates  that  the  words,  'other  writings,' 
were  used  in  a  restricted  sense,  but  the  contrary.  Various  writings 
are  mentioned,  but  these  writings  have  no  common  object,  nor  any 
characteristic  features  common  to  all,  from  which  to  infer  an  in- 
tention to  restrict  the  effect  of  the  provision  to  any  particular  class 
of  writings.  The  language  of  the  statute  furnishes,  therefore,  no 
criterion  by  which  .to  restrict  its  general  words." 

In  Wicker  v.  Oomstock,  supra,  the  coart  construed  a  statute 
which  exempted  *'  the  tools  and  implements,  or  stock  in  trade,  of 
any  mechanic^  miner,  or  other  person,  used  or  kept  for  the  purpose  of 
carrying  on  his  trade  or  business,  not  exceeding  two  hundred  dol- 
lars in  value."  It  was  claimed  by  the  defendant  that  the  term  ''or 
other  person,"  should  be  interpreted  to  mean  only  a  person  ^usdem 
generis,  that  is,  an  artificer  of  some  sort,  and  not  a  merchant  merely. 
I^e  court  said:  *  *  *  '*  We  conclude  that  the  maxim  nosdtur 
a  sodis  is  satisfied  by  restricting  the  operation  of  the  statute  to 
those  debtors,  who,  although  not  artificers,  must  .necessarily  keep 
and  use  a  stock  in  trade  in  carrying  on  their  business,  and  who  are 
not  protected  by  other  special  provisions  of  the  statute.  This  con- 
struction entitles  the  plaintiff  to  the  exemption  claimed."  And  see 
McAbe  T.  Thompson,  27  Minn.,  135; Burgess  v.  Everett,  9  Ohio  St., 
426. 

The  court  is  of  opinion  that  livery  stable  keepers  would  have 
been  named  in  the  statute  if  the  legislative  intent  had  been  to 
include  them.  I  do  not  think  there  was  any  effort  or  desire  to 
name  all  or  nearly  all  whom  the  statute  was  intended  to  favor.  It 
would  not  be  difficult  to  designate  many,  not  mentioned,  who  come 
within  the  statute. 

For  tiie  reasons  above  stated,  I  dissent  from  the  decision  of  the 
court. 
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SUPREME  COURT  OF  OREGON. 
Sullivan  v.  Obegon  Bailway  and  Navigation  Co. 

Filed  June  U,  1886. 

Res  Gestae— Dbclaration  Afteb  Injury  Not  Admissible.— Under  sections  672  and 
676  of  the  civil  code  statements  and  declaration  of  a  party  who  has  received  an  injury,  made 
after  its  occurrence,  as  to  how  it  was  occasioned,  are  not  admissible  as  part  of  the  rt$  gettct, 
in  an  action  to  recover  for  such  injury. 

Neouoence— Employer  and  Employee— Exemplary  Damages.- Whether  an  employer, 
such  as  a  railroad  company,  is  liable  in  exemplary  damages,  for  an  injury  caused  by  tne  ma- 
licious or  willful  misconduct  of  its  employee,  qucBre  ? 

Appeal  from  Wasco  oountj.     The  opinion  states  the  facts. 
Rufua  MaUory  and  F.  P.  Mays,  for  the  appellant. 
Oates  &  Wilson  and  J.  K  Aiwater,  for  the  respondent. 

Thateb,  J.  This  appeal  is  from  a  judgment  of  the  circait  coart 
for  the  county  of  Wasco,  rendered  in  favor  of  the  respondent  and 
against  the  appellant,  in  an  action  commenced  in  said  court  by  the 
former  against  the  latter,  to  recover  damages  in  consequence  of  his 
having  been  put  off  of  a  train  of  cars  alleged  by  him  to  have  been 
owned  and  operated  by  the  api)ellants. 

The  respondent  alleged  in  his  complaint  in  said  action,  that  on 
the  tenth  day  of  October,  1883,  he  went  aboard  of  said  train  of 
cars  at  Dalles  City,  a  regular  station  on  the  line  of  appellant's  road, 
for  the  purpose  of  being  conveyed  to  Portland,  and  that  the  conduc- 
tor thereof,  after  the  cars  had  started  and  were  in  motion,  ejected 
him  therefrom,  by  reason  of  which  he  was  thrown  under  the  wheels 
of  the  cars  and  had  his  right  foot  so  badly  crushed  that  it  had  to  be 
amputated.  The  language  of  the  allegation  of  the  complaint  refer- 
red to  is  as  follows:  '*  That  after  the  said  train  of  cars  had  gone 
about  one-fourth  of  a  mile  from  said  DaUes  Oity,  and  while  said 
train  of  cars  was  rapidly  moving  along  its  said  railway,  the  defend- 
ant, by  its  agent  and  employee,  who  then  had  control,  care  and  con- 
duct of  said  train  of  cars  for  defendant,  carelessly,  negligently,  and 
with  force,  ejected  this  plaintifffrom  its  said  train  of  cars,  and  caused 
him  to  fall  from  said  cars  to  the  ground  while  the  same  were  so  rap- 
idly moving;  and  by  reason  of  the  said  careless,  negligent  and  wrong- 
ful acts  of  the  defendant  the  plaintiff  was  thrown  under  the  wheels 
of  said  cars,  which  cars  then  and  there  on  account  of  the  wrongful 
acts  of  the  defendant,  as  aforesaid,  ran  upon  and  over  the  plaintiff,  and 
crushed  and  wholly  destroyed  his  right  foot. "  The  amount  claimed, 
of  general  and  special  damages,  was  fifty  thousand  dollars.  The 
appellant  took  issue  respecting  ownership  and  operations  of  said 
train  of  cars,  the  ejecting  the  respondent  therefrom  and  the  dam- 
ages alleged  by  respondent  to  have  been  sustained.  It  also  set  up 
in  its  answer  that  the  injury  received  was  in  consequence  of  his 
own  carelessness  and  negligence. 

The  case  was  tried  by  the  court  and  a  jury  daly  empaneled.  It 
appears  from  the  bill  of  exceptions  that  the  controversy  at  the  trial 
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was  mainly  as  to  whether  the  conduotor  of  the  train  pushed  the  re- 
spondent off  the  cars,  or  that  he  jumped  off  at  his  own  instance. 
The  respondent  testified  that  the  conductor  pushed  him  off  while 
the  cars  were  iu  motion.  The  conductor,  on  the  contrary,  denied  that 
he  touched  him,  testified  that  he  did  not  know  when  he  sot  off  the 
cars,  that  he  went  and  pulled  at  the  bell  rope,  and  when  ne  looked 
aroand  the  respondent  was  off.  Another  witness  called  b^  appellant, 
who  seemed  to  have  been  a  passenger  on  board  the  tram,  testified 
that  he  saw  the  whole  affair  and  corroborated  the  testimony  of  the 
conductor,  stated  that  the  conductor  did  not  touch  respondent.  He 
also  testified  that  the  respondent  jumped  off  the  train.  The  jury 
returned  a  verdict  for  the  respondent  and  against  the  ai>pellant  for 
the  sum  of  eleven  thousand  four  hundred  and  fifty-nine  doUars, 
upon  which  the  judgment  appealed  from  was  entered. 

The  questions  submitted  upon  the  appeal  involve  the  competency 
of  some  of  the  evidence  given  to  the  jury,  and  the  correctness  of  a 
part  of  the  instructions  of  the  court  to  the  jury,  which  we  now  pro- 
ceed to  notice.  The  bill  of  exceptions  also  shows  that  the  respond- 
ent was  a  witness  in  his  own  behalf,  that  after  he  took  the  stand 
and  was  sworn,  he  stated  that  he  went  aboard  the  train  of  cars  at 
Dallas  Gitjr  on  the  tenth  day  of  October,  1882;  the  train  was  bound 
west;  that  it  was  in  front  of  the  Umatilla  house  where  he  went  on 
to  the  train;  that  he  went  aboard  of  it  for  the  purpose  of  going  to 
Portland;  that  the  train  was  on  Oregon  Railway  and  Navigation 
Company's  train  engine  number  eighty,  marked  O.  B.  &  N.  Oo. ; 
that  it  was  a  passenger  train ;  thai  one  Garfield  was  the  conductor. 
He  was  asked  by  his  counsel  to  state  all  that  took  place  on  board 
the  train  at  and  about  the  time  he  received  the  alleged  injury.  In 
answer  to  the  questions  he  began  by  stating  that  he  got  on  the 
train  in  front  of  the  Umatilla  house  and  had  a  conversation  with  the 
baggage  master,  which  he  began  to  relate,  whereupon  the  appel- 
lant's counsel  objected  to  it,  but  the  court  overruled  the  objection 
and  allowed  the  respondent's  counsel  to  ask  the  witness  this  ques- 
tion: "  State  what  you  said  to  the  baggage  master,  and  what  he 
said  to  you  ?"  To  which  ruling  the  appellant's  counsel  excepted; 
and  the  witness  stated  in  answer  to  the  question,  that  he  got  on 
the  train  just  before  it  started;  that  he  asked  the  baggage  master 
how  (jarfield  was  to  ride  with,  to  which  the  latter  answered  '*  I 
guess  he  is  all  right;  if  he  makes  any  '  kick '  refer  him  to  me."  This 
evidence  was  clearly  inadmissible,  the  conversation  between  the 
]sitness  and  the  baggage  master  was  wholly  incompetent,  but  a  ma- 
jority of  the  members  of  the  court  are  of  the  opinion  that 
the  evidence  was  without  prejudice  to  the  appellant,  that  it  was 
really  more  calculated  to  prejudice  the  respondent's  case  than  to 
benefit  it. 

The  witness  then  proceeded  to  narrate  the  circumstances  of  the 
injury.  He  testified  that  soon  after  the  train  started,  Garfield  came 
out  of  the  baggage  car  while  he  was  standing  on  the  platform  at  the 
forward  end  of  the  smoking  oar,  a  man  named  Clayton  was  with  wit- 
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ness,  there  were  two  other  men  on  the  platform,  the  passengers 
went  inside;  while  we  were  conversing,  Garfield  oame  out  of  the 
baggage  car  and  I  spoke  to  him  for  a  ride  to  Portland  as  a  favor 
from  a  railroad  man;  he  said,  "I  don't  know  you  and  don't  want  to." 
Clayton  handed  him  his  pass  while  we  were  talking;  Garfield  said  to 
me,  "you  will  have  to  get  off  this  train,  you  can't  ride."  Witness 
told  him  all  right,  stop  his  d —  train  and  he  would  get  off.  Witness 
then  stated  that  the  conductor  pulled  the  bell  two  or  three  times  to 
stop  the  train,  but  it  did  not  stop,  that  thereupon  the  conductor 
pushed  him  off  the  train,  whereby  he  received  the  injuries  com- 
plained of.  After  the  witness  had  been  examined  he  called  Charles 
±^ool  as  a  witness,  who  testified,  among  other  things,  that  he  saw 
that  the  train  passed  west,  and  shortly  after  it  had  gone  heard  some 
one  cry  out,  **  oh  say,  oh  say."  Went  to  where  the  person  was  and 
found  the  respondent.  The  respondent's  counsel  then  asked  the 
witness  this  question:  "What  did  respondent  say ?"  The  appel- 
lant's counsel  objected  to  the  question  upon  the  grounds  that  the 
testimony  was  not  competent.  The  court  overruled  the  objection 
and  the  witness  answered :  ''  I  asked  him  what  was  the  matter  ? 
And  he  said  the  son  of  a  bitch  pushed  me  off,  or  throwed  me  off,  I 
am  not  sure  which,  this  was  two  or  three  minutes  after  the  train 
passed,  the  train  stopped  j[a8t  as  it  came  through  the  cut  out  on  the 
flat."  The  respondent  then  called  two  other  witnesses  to  prove  some 
facts,  who  were  each  asked  some  questions  which  were  objected  to 
by  appellant's  counsel  upon  the  same  grounds  and  the  same  ruling 
was  made  by  the  court  and  exception  taken.  One  of  the  witnesses 
answered  that  respondent  said  upon  the  occasion  referred  to,  "  Gar- 
field pushed  me  off,"  and  the  other  *'  that  he  had  been  pushed  off 
the  train." 

This  testimony  was  calculated  to  influence  the  verdict  of  the  jury, 
and  if  incompetent,  the  judgment  entered  thereon  should  be  re- 
versed. Such  testimony  has,  in  many  instances,  been  admitted  in 
evidence,  and  courts  have  attempted  to  give  reasons  for  holding  it 
competent.  The  line  of  authorities,  in  this  country  which  maintain 
its  admissibility  seems  to  have  commenced  with  the  case  of  Com- 
monwealth V.  McPike,  3  Cush.,  184.  The  courts  that  have  followed 
the  ruling  in  that  case  have  frequently  manifested  a  sort  of  a  hesi- 
tancy as  to  its  correctness,  but  nave  concluded  that  such  statements 
were  a  part  of  the  res  gestcB,  and  been  content  to  place  their  decisions 
upon  that  ground.  That  mode  of  disposing  of  important  questions 
oi  proof  in  such  cases  is  becoming  quite  unsatisfactory.  Its  tend- 
ency has  been  to  overthrow  one  of  the  fixed  principles  of  the  law» 
that  the  best  evidence  which  the  nature  of  the  case  is  susceptible 
shall  be  produced,  and  it  leads  to  uncertainty  and  doubt.  It  is  very 
easy  to  say  that  the  statements  and  declarations  of  a  party  who  has 
received  an  injury  made  after  its  occurence  as  to  how  it  was  occa- 
sioned are  a  part  of  the  res  gestae,  but  extremely  difficult  to  explain 
it  and  many  times  wholly  impossible  to  point  out  any  rule  under 
which  the  determination  has  been  arrived  at.   An  act  may  sometimes 
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be  explained^  or  its  nature  and  quality  be  ascertained  by  an  accom- 
panying declaration  which  may  be  properly  regarded  as  a  part  of  the 
transaction  in  which  it  occurred,  but  it  is  never  the  act  itself,  nor  the 
mere  evidence  of  it.  If  a  party  were  to  be  set  upon  and  wounded,  his 
narration  of  the  circumstances  attending  the  affair,  or  declarations 
as  to  who  inflicted  the  injury,  made  after  the  transaction  was  ended 
and  his  assailant  gone,  would  be  no  part  of  the  occurence,  it  could 
only  be  his  own  account  of  the  affair. 

iMone  of  the  class  of  cases  referred  to,  furnish  any  certain  test  as 
to  when  such  declarations  may  be  ^ven  in  evidence  as  a  part  of  the 
res  geaicR.  It  is  said  in  some  of  tnem,  that  they  must  have  been 
made  at  the  time  the  act  transpired,  but  in  others,  that  a  consider- 
able time  may  elapse,  and  they  still  be  such  part,  that  each  case 
nftQst  depend  upon  its  own  peculiar  circumstances,  and  be  deter- 
nsined  by  the  exercise  of  a  sound,  judicial  discretion.  I  do  not  fuUy 
onderstand  what  is  meant*by  the  latter  expression.  If  it  is  intended 
by  "a  sound,  judicial-  discretion  "  that  the  court  before  whom  the 
tnalis  had,  must  judge  as  to  whether  the  transaction  was  continuing 
when  the  declaration  was  made,  or  had  ended  prior  thereto,  then 
the  ^eetion  would  not  differ  from  other  questions  regarding  the 
admissibility  of  testimony,  the  court  would  consider  the  facts  and 
cireumstances  surrounding  the  affair,  and  determine  therefrom  as  to 
its  competency,  but  if,  on  the  other  hand,  it  is  to  be  understood  that 
the  court  is  to  decide  the  question  in  accordance  with  the  judge's 
notions  as  to  the  justice  of  the  particular  case,  then  it  is  afloat  without 
any  chart  to  direct  it.  Precedents  under  that  view  would  be  of  littie 
▼alne,  as  the  pecxdiar  circumstances  attending  each  transaction 
would  be  likely  to  vary  from  those  surrounding  others  of  a  like 
character,  which  had  been  adjudicated  upon  sufficiently  to  authorize 
a  different  holding.  Such  theory  necessarily  abrogates  any  law  upon 
the  subject;  as  law  is  a  rule  applicable  to  a  class  of  cases  which  are 
alike  in  principle. 

The  question  is  too  important  to  be  left  to  such  uncertainty,  and 
there  is  no  occasion  for  leaving  it  to  be  determined  by  vague  specu- 
lation. The  authorities  upon  the  subject  are  quite  numerous,  and 
are  widely  different.  The  Massachusetts  cases,  with  the  exception 
of  the  one  referred  to,  have  generally  held,  to  a  reasonable  and  con- 
sistent rule  upon  that  branch  of  evidence,  they  have  repudiated  the 
notion  that  the  admission  of  such  declarations  is  left  to  the  dis- 
cretion of  the  presiding  judge,  and  admit  them  only  when  they  are 
ealcolated  to  explain  the  character  and  quality  of  the  act,  and  are  so 
conBeeted  with  it  as  to  derive  credit  from  the  act  itself,  and  to  con- 
fltitnle  one  transaction:  Lund  v.  Tyngsborough,  9  Cush.,  41.  This 
appears  to  me  to  be  as  liberal  a  rule  as  any  court  can,  consistently 
with  the  rules  of  evidence,  sanction,  and  I  think  it  very  doubtful 
whether  our  courts,  under  certain  provisions  of  our  statute,  would 
haTe  any  right  to  permit  the  introduction  of  declarations  of  parties 
as  evidence,  except  under  the  condition  of  circumstances  above  re- 
ferred to.     Section  672,  civil  code,  provides  that  a  witness  can  be 
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heard  only  upon  oath  or  affirmation,  and  he  can  testify  of  those  facts 
only  which  he  knows  of  his  own  knowledge,  that  is,  which  are  de- 
rived from  his  own  percejjtions;  except  in  those  few  express  cases, 
in  which  his  opinions  or  inferences,  or  the  declarations  of  others, 
are  admissible.  And  section  676,  id.,  provides  that  where  the  dec- 
laration, act  or  omission,  forms  part  of  a  transaction,  which 
is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  declaration, 
act  or  omission,  is  evidence  as  part  of  the  transaction.  These  provis- 
ions of  the  statute  are  declaratory  of  the  law  upon  the  subject,  and 
are  binding  upon  the  court,  they  limit  the  right  of  a  party  in  the  in- 
troduction of  that  character  of  testimony  to  those  cases  where  the 
declaration  forms  part  of  the  transaction  which  is  in  dispute,  and 
provides  that  it  is  evidence  as  part  of  it.  This  statute,  undoubtedly, 
lays  down  the  rule  as  broadly  as  many  of  the  decisions  of  the  court 
have  done,  especially  sonfe  of  the  latter  ones.  See  Waldele  v.  N. 
Y.  0.  &  H.  E.  R.  R.,  95  N.  Y.,  274;  and  The  People  v.  Ah  Lee 
et  al.y  60  Cal.,  850.  But  many  others  have  gone  a  most  surprising 
length  beyond  it.  Among  them  is  that  in  Insurance  Company  v. 
Mosley,  8  Wall.,  397.  That  decision,  and  all  of  a  kindred  nature, 
cannot,  in  my  opinion,  be  maintained  without  doing  violence  to  the 
law  of  evidence.  It  cannot  be  established  by  any  system  of  logic 
that  can  be  employed,  that  the  statements  and  declarations  of  a 
party  to  a  transaction,  made  after  it  has  ended,  are  a  part  of  it.  It 
would  be  a  moral  impossibility. 

Take  the  case  under  consideration  as  an  example.  The  respond- 
ent went  on  to  the  appellant's  train  of  cars  at  The  Dalles,  and  de- 
sired to  be  carried  to  Portland  without  paying  fare.  The  appellant's 
conductor  refused  to  carry  him  upon  such  terms.  After  the  train 
had  started  and  had  gone  a  short  distance,  the  respondent  is  found 
off  the  train  upon  the  ground  in  an  injured  condition,  and  he  alleged 
as  a  cause  of  action  against  the  appellant  that  the  conductor  pushed 
him  off.  The  appellant,  in  its  answer,  denies  that  the  conductor 
pushed  him  off,  and  avers  that  he  jumped  off.  This  is  the  prin- 
cipal issue  in  the  case.  The  affair,  whatever  it  was,  occurred  aboard 
the  train  of  cars.  Everything  that  transpired  between  the  conduc- 
tor and  the  respondent  took  place  there,  and  ended  fully  and  com- 
pletely when  the  respondent  left  the  cars,  whether  he  was  pushed 
off  or  jumped  off.  When  the  respondent  went  from  the  cars  on  to 
the  ground,  and  the  train  had  passed  on,  the  transaction  between 
him  and  the  conductor  was  as  effectually  terminated  as  it  was  a 
month  later.  In  a  very  few  minutes  after  the  train  had  passed  the  spot 
where  the  respondent  struck  the  ground,  three  persons  were  attracted 
towards  him ,  and  naturally  inquired  how  he  came  in  that  condition, 
and  he  answered  as  an  enraged  person  would  be  likely  to  under  the 
circumstances,  as  before  stated,  and  which  implicated  the  conductor 
in  a  reckless  and  grievous  wrong  to  him.  Had  the  respondent  com- 
plained of  pain  and  suffering,  it  would  doubtless  have  been  compe- 
tent to  have  given  that  fact  in  evidence  as  proof  of  his  injury,  bat 
to  prove  what  he  said  the  conductor  did,  in  order  to  attach  the  blame 
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to  the  latter,  and  in  his  absence,  is  a  distortion  of  the  rale  whicli 
permits  the  declaration  of  a  party  to  be  given  in  evidence.  How 
can  this  statement  be  claimed  to  have  been  a  part  of  the  transaction 
between  the  respondent  and  the  conductor,  when  the  affair  was  at 
an  end,  and  the  latter  party  probably  a  mile  away  at  the  time  ?  I 
am  unable  to  endorse  any  such  view.  The  statement  of  the  respond- 
ent at  the  time  referred  to,  as  to  how  he  came  off  the  cars,  is  as 
imdoubtedly  hearsay  evidence  as  any  narration  of  the  affair  he  has 
given  since  that  time. 

It  occurs  to  me  that  courts  of  nisi  priua  would  have  but  little  dif- 
ficulty in  determining  when  the  statements  of  a  party  in  such  cases 
vere  fLdmissible  as  a  part  of  the  res  gestcB,  or  were  incompetent 
upon  the  grounds  that  they  were  only  hearsay,  if  they  would  con- 
sider whether  the  transaction  to  which  they  related  was  continuing 
when  they  were  made  or  terminated  at  the  time^  and  make  that  the 
test  of  the  matter;  and  I  believe  that  much  of  the  embarrassment 
they  labor  under  in  applying  the  rule  in  such  cases  has  arisen  in 
eDnsequence  of  an  attempt  that  has  frequently  been  made  to  stretch 
the  res  gesfce  doctrine  to  an  unnatural  extent  in  order  to  suit  some 
sapposed  meritorious  case,  and  which  has  led  to  the  great  diversity 
of  decisions  and  confusion  of  the  law  upon  that  subject.  The  rule 
is  very  properly  stated  in  Williams  v.  Bowdon,  31  Tenn.,  282,  in 
the  following  language:  '*  The  declarations  are  evidence  because 
thej  are  part  of  the  thing  doing.  If,  therefore,  the  thing  shall  have 
been  chiie  and  concluded,  declarations  then  made  are  not  evidence.'* 
This  is  in  consonance  with  the  rule  as  declared  in  the  provision  of 
the  Oregon  statute  before  referred  to,  but  the  legislatures  of  some 
of  the  other  states  have,  as  I  view  it,  authorized  its  extension.  It 
is  delared  by  statute  in  the  state  of  Georgia  that  '*  declarations  ac- 
companying an  act,  or  so  nearly  connected  as  to  be  free  from  ail  sus- 
picion of  device  or  after-thought,  are  admissible  in  evidence  as  part  of 
resgestce:"  Code  of  the  State  of  Georgia,  1873,  sec.  3,773.  Under 
a  provision  of  that  character,  a  declaration  made  after  the  transac- 
tion might  be  admissible,  but  the  rule  here  is  more  restricted,  and 
the  declaration  was  improperly  admitted.  This  disposes  of  the 
case,  and  it  would  be  unnecessary  to  say  anything  more  if  it  did 
not  have  to  go  back  for  a  new  trial,  but  as  it  has  to  take  that  course, 
it  becomes  our  duty  to  pa^  upon  other  questions  assigned  as  error. 

The  two  instructions  asked  for  by  the  appellant's  counsel — viz. : 
"  1st.  The  burden  of  proving  that  the  train  belonged  to  the  defend- 
ant is  on  the  plaintiff.  This  must  be  shown  by  proof,  and  if  not 
proved,  the  defendant  is  entitled  to  a  verdict,  whether  the  plaintiff 
was  put  off  the  train  or  not.  2d.  If  the  train  belonged  to  the 
Northern  Pacific  Bailroad  Company,  the  mere  fact  that  the  con- 
ductor was  paid  by  the  O.  E.  &  N.  Co.  would  not  be  sufficient  to 
charge  the  defendant  with  the  consequences  of  this  injury" — ^wero 
properly  denied  by  the  court. 

The  ownership  of  the  train  was  not  important.  The  material 
question  was,  which  of  the  two  companies  was  using  it  at  the  time.     If 
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it  were  being  run  by  the  appellant  in  its  business,  at  the  time  the  affair 
happened,  the  liability  would  attach  to  the  company,  if  any  such  lia- 
bility were  created.  The  conductor  may  have  been  the  servant  of 
the  appellant  and  emplo;ped  in  its  business,  although  the  train,  that 
is,  the  property  interest  in  it,  have  belonged  to  the  i^orthern  Pacific 
Bailroad.  The  train  may  have  belonged  to  the  latter  company,  but 
not  been  under  its  control  at  the  time.  The  second  instructioa 
asked  for,  which  is  above  stated,  may  be  true  as  an  abstract  prop- 
osition, but  it  had  no  sufficient  relevancy  to  the  case,  the  real  qae§- 
tion  before  the  jury  was,  whose  servant  was  the  conductor  when  tbe 
afi'air  took  place.  That  he  was  paid  wages  by  the  appellant  was  some 
evidence  that  he  was  its  servant  at  the  time,  and  proof  that  ihd 
l^orthern  Pacific  Bailroad  Company  owned  the  train,  doubtleeB 
tended  in  a  measure  to  show  that  it  had  the  management  and  cor- 
trol  of  it  when  th^  occurrence  happened,  but  the  question  was  not 
of  such  a  nature  as  to  require  the  proof  of  it  to  be  left  to  inference.  The 
railroad  was  admitted  to  belong  to  the  appellant,  the  conductor  re- 
ceived his  pay  from  appellant,  and  presumably,  the  train  was  at  tie 
time  being  used  in  the  appellant's  business.  In  order  to  rebut  this 
presumption  the  appellant  should  have  proved  by  direct  testimony 
that  the  other  company  was  using  the  road  bed  and  running  the  train 
in  its  own  business  and  for  its  own  use.  If  the  appellant's  counsel 
had  asked  the  court  to  instruct  the  jury  that  *'  if  the  train  belonged 
to  the  Northern  Pacific  Bailroad  Company,  and  at  the  time  of  the 
occurrence  of  the  affair,  was  in  the  use  and  employment  of  that 
company  under  a  contract  for  the  temporary  use  of  the  appellant's 
road  bed,  the  mere  fact  that  the  conductor  was  paid  by  the  appel- 
lant would  not  be  sufficient  to  charge  appellant  with  the  conse- 
quences of  the  injury,'' he  would  have  been  entitled  to  have  had  it 
given,  if  there  was  any  evidence  before  the  jury  tending  to  prove  the 
fact,  but  in  its  present  form  it  is  too  indefinite.  Besides,  the  evi- 
<1t'nce  did  not  justify  the  instruction,  the  payment  of  the  conductor 
by  the  Oregon  Bailway  and  Navigation  Company,  was  not  under  the 
evidence  ''  the  mere  fact"  showing  that  it  had  no  further  connection 
with  the  train,  there  was  the  other  fact  before  the  jury,  which  was 
conceded,  to  wit,  that  said  last  named  company  was  the  owner  and 
proprietor  of  the  road  itself  at  the  time  the  event  happened. 

The  court, — after  charging  the  jury  that  jt  was  conceded  in  the  case 
that  just  previous  to  the  accident,  the  respondent  was  on  board  the 
train  and  attempting  to  ride  to  Portland  thereon  without  paying 
fare,  and  that  under  those  circumstances  the  agents  of  the  company 
had  a  right  to  put  him  off  if  he  refused  to  pay  such  fare,  using  rea- 
sonable care  and  caution  in  so  doing,  and  that  if*  in  putting  him  oflT 
under  such  circumstances  the  respondent  was  injured  without  negli- 
gence or  blame  upon  the  part  of  the  appellant,  then  it  was  not  liable 
for  such  injury.  But  it  was  its  duty  to  first  stop  the  train  and  then 
put  the  respondent  off,  and  if  the  appellant,  through  its  agent,  put  the 
respondent  off  while  the  train  was  still  in  motion  and  thereby  caused 
the  injury,  the  appellant  would  be  liable  therefor,  and  that  if  the 


Sap.  Gt  Or.]    Sullivan  t;.  OBsaoK  Bt.  and  Nay.  Co,  113 

rarj  fonnd  that  tiie  injoiy  to  the  respondent  was  caused  by  the  neg- 
ligeBce  or  willful  misconduct  of  the  appellant,  committed  through 
ite  agent,  and  that  the  respondent  did  not  contribute  to  it  by  his 
own  n^ligence,  they  should  find  for  the  respondent  and  that  the 
measure  of  damages  should  be:  1.  For  the  expense  of  procuring 
the  necessary  medical  attendance  to  an  amount  not  exceeding  one 
hundred  and  fifty  dollars,  the  sum  alleged.  2.  For  the  necessary 
expense  of  securing  care  and  nursing,  to  an  amount  not  exceeding 
three  hundred  dollars.  3.  For  bodily  suffering,  impaired  working 
capacity,  mutilation  and  disfigurement  necessarily  resulting  from  the 
injury.  4.  For  such  mental  suffering,  apprehension  and  anxiety 
as  necessarily  result  from  the  injury, — proceeded  to  instruct  them,  as 
a  fifth  item  of  damages,  that  if  they  should  find  from  the  evidence 
that  the  injury  was  malicious  and  willful,  or  was  caused  by  gross 
and  wanton  negligence,  amounting  to  a  total  disregard  of  all  social 
obligations,  they  would  allow  such  sum  as  they  would  deem  just 
and  proper  by  way  of  punishment,  and  to  deter  others  from  such 
malicious  and  grossly  and  wantonly  negligent  acts  in  the  future. 

This  last  instruction  was  excepted  to  by  the  appellant's  counsel, 
and  it  becomes  our  duty,  as  before  indicated,  to  consider  its  correct- 
ness. It  has,  in  many  instances,  been  seriouslv  questioned  whether 
exemplary  or  punitive  damages  could  properly  oe  allowed  in  any 
priyate  action.  It  would  be  extremely  difficult,  if  not  impossible, 
to  give  any  good  reason  for  such  allowance,  since  the  rule  giving 
actual  damages  has  been  so  liberally  construed;  but,  however  that 
maybe,  it  seems  to  have  attached  itself  to  our  jurisprudence,  and 
we  are  made  recipients  of  its  benefits  and  compelled  to  endure  the 
hardships  it  imposes.  However,  I  am  opposed  to  extending  the  rule 
to  cases  to  which  it  was  never  intended  to  apply,  and  would  work 
injustice  if  the  application  were  enforced.  When  the  conduct  of  a 
person  has  been  willful,  malicious  and  wanton,  or  reckless,  and  an 
inJQiy  has  resulted  to  another  in  consequence  of  it,  a  jury  might, 
with  a  semblance  of  reason,  in  an  action  to  recover  damages  for 
snch  injury,  assess  something  more  than  a  mere  compensatory  sum 
therefor,  tnat  course,  doubtless,  would  have  a  salutary  effect  in  two 
respects — would  visit  the  wrong  doer  with  wholesome  punishment 
and  afford  an  example  calculated  to  deter  others  from  the  commis- 
sion of  malevolent  acts;  but  to  attempt  to  extend  the  doctrine  so  as  to 
Tisitthepunishmentupon  innocent  parties,  is,  to  my  mind,  unreason- 
able and  unjust.  I  cannot  see  any  principle  upon  which  an  employer, 
whether  a  natural,  or  artificial  person,  can  be  made  liable  for  the 
&ctB  of  his,  or  its,  servant,  beyond  compensatory  damages,  unless 
the  employer  directed  the  doing  of  the  act,  or  ratified  it  after  it  was 
done. 

In  the  case  at  bar,  the  railroad  company  had  been  guilty  of  no 
wanton  or  reckless  act  in  the  premises,  whatever  its  conductor  may 
tave  done,  then  why  should  it  be  punished  ?  It  is  made  liable  for 
damages  by  the  acts  of  its  conductor,  by  reason  of  the  duty  it  owes 
to  the  public.    It  has  impliedly  stipulated  to  observe  certain  duties 
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and  obligations,  among  them  that  it  will  transport  passengers  upon 
its  train  of  cars  safely,  and  with  reasonable  dispatch,  and  that  it  will 
insure  them  proper  treatment  while  in  transit;  and  its  duty  and  ob- 
ligation may  be  violated  through  the  acts  of  its  employees.  The  act 
of  the  conductor,  whether  it  be  negligent,  malicious,  or  reckless, 
will  effect  such  violation  the  same  in  the  one  case  as  in  the  other. 
Should  the  conductor  wantonly  and  cruelly  mistreat  a  passenger,  the 
company  is  made  liable,  not  strictly  for  the  act  of  the  conductor,  but 
for  tne  reason  that  the  company  has  failed  to  perform  the  duty  it 
undertook,  and  the  obligation  it  tacitly  agreed  to  observe.  The  acts 
'  of  the  conductor,  in  the  present  case,  may  have  been  so  malicious 
and  reckless  as  to  indicate  a  depraved  mind,  and  if  such  were  the 
fact,  he  pught  to  be  punished  for  his  wickedness,  but  by  what  rule 
of  consistency  can  that  punishment  be  inflicted  upon  the  company  ? 
It  did  not  obligate  itself  that  it  would  not  engage  the  services  of  any 
one  who  would  never  display  malice  or  exhibit  recklessness,  and  it 
should  not  be  made  answerable  for  the  sins  of  the  conductor,  except 
so  far  as  they  affected  a  branch  of  its  contract  before  referred  to. 

It  is  claimed,  however,  in  the  decisions  of  the  courts  which  hold 
that  a  railroad  company  is  liable  to  exemplary  or  punitive  damages, 
that  the  conductor  of  a  train  of  cars  is  pro  hoc  vice  to  be  regarded  the 
company  itself,  but  this  certainly  is  only  a  fiction  of  law.  The  fact 
that  the  company  acts  through  agents  in  the  transaction  of  its  busi- 
ness, is  no  more  peculiar  than  where  a  natural  person  transacts  his 
business  through  agents.  The  conductor  usually  has  no  pecuniary 
interest  in  the  company  beyond  the  stipend  he  receives  for  bis  ser- 
vices, he  is  not  punished  by  the  judgment  against  the  company, 
whatever  may  be  the  amount  of  it.  Corporations  acquire  their 
vitality  by  subscription  for  it43  capital  stock.  In  this  state  one- 
half  thereof  must  be  subscribed  before  it  is  allowed  to  engage  in  the 
business  proposed  in  its  article,  then  the  stockholders  have  a  meet- 
ing and  choose  directors,  who  thereafter  manage  its  affairs.  The 
pecuniary  interest,  the  real  substance  of  the  corporation,  is  repre- 
sented by  its  stock ;  its  entire  assets  belong  to  the  owners  of  the  stock, 
they  may  be  in  moderate  circumstances,  who  have  invested  their 
surplus  earnings  in  the  purchase  of  the  stock,  relying  upon  divi- 
dends to  be  L realized  therefrom.  It  is  the  stockholders  who  are 
affected  injuriously  by  a  judgment  against  the  corporation,  and  who 
are  punished  when  exemplary  damages  are  awarded  in  the  action, 
and,  if  there  is  any  justice  in  a  rule  which  allows  it  in  such  a  case,  I 
am  apprehensive  tnat  I  shall  never  be  able  to  discover  it.  Different 
views  are  entertained  upon  the  question  by  courts  in  the  different 
states,  and  while  those  of  quite  a  number  of  them  have  held  that 
such  damages  were  allowable  against  a  corporation  for  the  acts  of 
its  agents,  yet  those  of  a  very  respectable  number  of  the  other  of  the 
states  have  maintained  to  the  contrary.  I  think  the  rule  upon  the  sub- 
ject, laid  down  in  Oleghorn  v.  N.  t.  C.  &  H.  E.  E.  Co. .  56  N.  T. , 
44,  the  correct  one,  which  makes  the  master  liable  for  .such  damages 
when  he  is  chargeable  with   gross  neglect  in  the  employment  or 
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retention  in  his  services  of  an  incompetent  servant,  knowing  at  the 
time  of  his  insnitabilitj,  or  that  he  authorized  or  ratified  the  act  of 
the  servant  in  the  particular  case. 

The  question  as  to  whether  the  complaint  is  sufficient  to  permit  the 
recoveiy  of  that  character  of  damages  in  the  case,  need  not,  under 
the  view  taken  of  the  last  point,  be  decided.  It  will  not  be  amiss, 
however,  to  suggest,  that  in  order  to  recover  exemplary  damages  in 
any  case,  it  must  appear  from  the  complaint,  either  by  direct  aver- 
ment or  from  necessary  inference,  that  the  act  occasioning  the 
damages  was  done  maliciously,  or  was  the  result  of  the  willful  mis- 
eondnct  of  the  defendant,  or  that  reckless  indifference  to  the  righta 
of  others  which  is  equivalent  to  an  intentional  violation  of  them. 

The  judgment  appealed  from  is  reversed,  and  the  case  remanded 
to  the  court  below  lor  a  new  trial. 

Lord,  J.,  concurs,  except  as  to  the  last  point  discussed. 

Waldo,  0.  J.,  dissented. 


City  op  Corvallis  v.  Stock. 

Filed  June  U,  1885, 

ippKAL  FBOM  Bbcordbr's  Court  -Citt  OP  C0RVALLI8.— All  appeal  lies  from  the  record- 
er's court  of  the  city  of  Corvallis,  in  adjudications  upon  city  oidmances.  The  decision  in 
Sellen  v.  Corvallis,  5  Dr.,  273,  followed,  but  not  approved. 

Appeal  from  Benton  county.    The  opinion  states  the  facts. 

J.  W.  Raybum,  for  the  appellant. 

John  BumeU,  and  J.  P.  Bryson,  for  the  respondent. 

Thaixb,  J.  This  appeal  involves  the  question  of  the  right  of  ap- 
peal from  the  recorder's  court.  It  was  held  by  the  court,  in  the  case 
of  the  Town  of  Lafayette  v.  Clark,  9  Or.,  226,  that  an  appeal  would 
not  lie  from  the  recorder  of  a  city,  in  adjudications  upon  city  ordi- 
luuiees,  unless  given  by  statute.  The  question  here  is,  whether  the 
charter  of  the  city  of  Corvallis  gives  such  right  of  appeal.  Upon 
an  examination  of  said  charter  we  have  discovered  that  there  is,  in 
our  opinion,  no  material  difference  between  its  phraseology  and  that 
employed  in  the  Lafayette  charter  upo^  that  subject.  And  we  should 
be  inclined  to  hold  that  it  did  not  provide  for  such  appeal,  were  it 
not  for  the  decision  of  this  court  in  Sellers  v.  The  City  of  Corvallis, 
5  Or.,  273.  That  decision  was  rendered  by  judges  occupying  the 
same  position  as  we  do;  and  while  we  do  not  endorse  it,  nor  regard 
the  reasons  upon  which  it  was  predicated  as  satisfactory,  yet  we  do 
not  feel  at  liberty  to  depart  from  it  in  this  particular  case.  If  it 
▼ere  a  case  of  continued  injustice  or  of  a  clear  violation  of  obvious 
principles  of  law,  we  ought  not  to  hesitate  a  moment  in  pronouncing 
it  not  law;  but,  under  the  circumstances,  we  think  we  should  be 
eoutrolled  by  the  doctrine  of  stare  decisis.     Whichever  way  we  might 
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determine  the  matter  would  be  of  no  public  importance;  and  as  we 
find  that  the  identical  question  has  been  adjudicated  upon  and  ac- 
quiesced in  for  a  number  of  years,  we  have  concluded  that  we  should 
not  attempt  to  disturb  it.  For  these  reasons,  we  are  of  the  opinion 
that  the  judgment  appealed  from  should  be  affirmed. 


SUPREME  GOURT  OF  UTAH. 
United  States  v.  Musseb. 

FUed  June  f7.  1886. 

Unlawful  Cohabitation— Sexual  Interoourse  TJnnecbssart  to  Oonbtitdtb  Of- 
fense. >-In  order  to  constitute  tbe  o£feiiBe  of  unUkwful  cohabitation,  within  the  meaning  of 
section  8  of  the  act  of  Maich  22, 1882,  sexual  interoourse  is  not  essentiaL 

The  Same— Eyidenob  of  Offense.— On  a  trial  for  such  offense,  alleged  to  have  been 
committed  between  cei*tain  dates,  evidence  of  the  defendant's  relations  ana  conduct  with  the 
women  named  in  the  indictment,  prior  to  the  first  named  date,  as  well  as  prior  to  date  of  soeh 
act.  is  admissible. 

Observations  Made  bt  the  Attorney  for  the  People  in  his  Arodment  to  the  jury, 
as  to  facts  nut  in  evidence,  will  not  warrant  a  reversal  of  a  verdict  of  conviction,  if  the 
court,  at  the  time,  reproved  the  attorney  for  his  conduct,  and  afterwards  instructed  the  jury- 
to  disregartl  all  facts  not  in  evidence. 

The  Refusal  to  give  Instrdotions  Requested  will  not  warrant  a  reversal,  if  the  same 
have  been  given  in  substance,  or  if  the  instructions  given  cover  the  entire  case. 

The  Evidence  REViEWED«at  length,  and  held  to  warrant  a  verdict  of  conviction. 

Appeal  from  the  district  oourt.   The  opinion  states  the  facts. 

Arthur  Brovm^  Sutherland  dt  McBride,  Bennett,  Harkneaa  <t  Kirk" 
pairick  and  F.  S.  Richards,  for  the  appellant. 
Dickson  &  Varian,  for  the  respondent. 

Zan]£,  C.  J.  The  defendant  was  indicted  for  unlawful  cohabita- 
tion with  Belinda  Pratt  Musser,  May  Musser  and  Annie  Begmiller 
McGullough  Musser,  to  which  indictment  he  pleaded  not  guiltj. 
The  issue  was  tried  by  a  jury  who  found  him  guilty  as  charged;  a 
motion  for  a  new  trial  was  overruled  and  he  appealed  to  this  court. 
On  the  trial  the  defendant  by  his  counsel  alleged  errors  of  law  and  of 
fact.  The  more  important  of , the  former  was  made  by  the  court,  it 
is  claimed,  in  defining  the  crime  of  which  the  defendant  was  con- 
victed. 

The  offense  is  described  in  the  third  section  of  ''  An  act  to  amend 
section  fifty-three  hundred  and  fifty-two  of  the  revised  statutes  of 
the  United  States,  in  reference  to  bigamy  and  for  other  purposes." 
approved  March  22,  1882.  It  is  as  follows:  '*  If  any  male  person 
in  a  territory  or  other  place  over  which  the  United  States  have  ex- 
clusive jurisdiction,  hereafter  cohabits  with  more  than  one  woman, 
he  shall  be  deemed  guilty  of  a  misdemeanor."  The  court  below 
held  that  sexual  intercourse  was  not  essential  to  the  crime.    In 
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that  the  defendant  insists  there  was  error,  that  it  is  a  necessary  ele- 
ment and  most  be  proven. 

The  term  cohabit  as  found  in  the  criminal  codes  of  many  of  the 
states  is  coupled  with  and  qualified  by  the  adverbs  lewdly,  lasoivi- 
oasly,  adolterously  or  some  other  equivalent  expression.  No  such 
word  or  expression  is  found  in  the  section  under  consideration,  or 
in  the  act  of  which  it  is  a  {)art.  As  defined  by  lexicographers,  cohabit 
means  to  dwell  with  or  reside  together.  It  may  mean  residing  in  the 
same  country,  city  or  neighborhood,  or  in  the  same  family,  or  the 
dwelling  together  in  lawful  wedlock — this  would  be  lawful  cohabita- 
tion. Or  it  may  mean  the  dwelling  of  a  man  and  woman  together  osten- 
sibly and  apparently  in  wedlock,  when  in  fact  or  in  law  no  marriage 
exists,  and  without  proof  of  adultery  or  fornication  this  would  be 
be  unlawful  cohabitation;  or  it  may  mean  the  living  together  of  a 
man  and  woman  without  lawful  marriage,  in  the  practice  of  fornica- 
tion or  adultery — this  would  be  lascivious,  lewd  or  adulterous  co- 
habitation, another  species  of  unlawful  cohabitation;  in  this  last 
ease  proof  of  adultery  or  fornication  is  necessary  to  make  out  the 
offense.  The  ideas  which  accompany  the  use  of  the  word  determine 
its  import.  The  ideas  of  country,  of  family,  of  marriage,  of  the 
i^pearance  of  marriage  without  it,  or  of  adultery,  when  associated 
with  the  term  vai^  and  determine  its  meaning  in  each  case.  The 
subject  to  which  it  is  applied  contracts  or  expands  its  meaning — it 
is  a  word  of  flexible  signification. 

Cohabitation,  as  used  in  a  matrimonial  sense,  means  to  dwell 
together  as  husband  and  wife.  Foster  v.  Foster,  4  Eng.  Ec.  B,., 
359,  was  a  case  of  divorce.  In  the  opinion  the  court  used  the  fol- 
lowing language:  ''Most  certainly,  what  Dr.  Harris  has  said  is 
troe,  that  the  duty  of  matrimonial  intercourse  cannot  be  com- 
pelled by  this  court,  though  matrimonial  cohabitation  may."  The 
oonrt  made  a  very  plain  distinction  between  matrimonial  cohabita- 
tion and  matrimonial  intercourse.  The  same  distinction  was  made 
in  the  case  of  Nash  v.  Nash,  id.,  and  in  Orm  v.  Orm,  2  Eng.  Ec. 
S^,  354.  In  a  note  to  section  777,  Bishop  on  Marriage  and  Divorce, 
the  author  says:  ''  I  am  not  aware  that  other  judges  (referring  to  a 
remark  of  chancellor  Walworth)  have  often  employed  this  word  to 
denote  actual  sexual  intercourse  further  than  may  be  presumed  from 
the  dwelling  together  in  the  same  house  of  parties  under  the  claim 
of  being  married,  or  as  necessarily  implying  even  an  occupancy  by 
the  husband  and  wife  of  the  same  bed.  The  words  matrimonial  co- 
habitation have  been  used  in  distinction  from  matrimonial  inter- 
conrae  to  signify  a  living  together  in  the  same  house  without  copu- 
lation." To  the  same  effect  is  the  case  of  Oalef  v.  Calef,  54  Maine, 
365,  and  Tardley's  Estate,  75  Pa.  St.,  207.  Ohio  v.  Connowav,  Ohio 
^  TappaUy  90,  was  a  criminal  prosecution.  In  charging  the  jury 
the  court  read  the  statute  defining  the  crime  which  was,  **  If  anj 
QUffried  man  shall  hereafter  desert  his  wife,  and  live  and  cohabit 
vith  any  otb^r  woman  in  a  state  of  adultery,  etc.,"  and  remarked, 
"  The  defendant  must  not  only  have  lived  and  cohabited  with  this 
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female,  but  he  must  have  lived  and  cohabited  with  her  in  a  state  of 
adultery."  In  this  the  court  indicated  clearly  that  it  did  not  under- 
stand the  word  cohabit  to  embrace  sexual  intercourse  when  not 
C[ualified  by  some  expression  showing  such  an  intention.  Counsel, 
in  their  briefs  and  arguments,  made  reference  to  numerous  other 
cases,  but  it  is  found  that  the  most  of  them  interpreted  or  construed 
statutes  containing  qualifying  terms. 

We  are  of  the  opinion  that  the  weight  of  authority  is  to  the  effect 
that  the  crime  of  unlawful  cohabitation,  as  defined  in  the  statute 
under  consideration,  is  made  out  without  proof  of  sexual  intercourse, 
and  that  such  proof  constitutes  no  defense.  In  the  statute  but  two 
crimes  are  defined.  The  first  section  defines  polygamy;  the  third 
unlawful  cohabitation;  the  fourth  provides  that  the  offenses  may  be 
joined  in  the  same  indictment;  the  fifth  makes  the  fact  that  a  man 
summoned  as  a  juror  is  or  has  been  living  in  the  practice  of  bigamy, 
polygamy,  or  unlawful  cohabitation,  with  more  than  one  woman,  or 
the  fact  that  he  is,  or  has  been,  guilty  of  either  offense,  or  the  fact 
that  he  believes  that  either  of  such  offenses  is  right,  a  ground  of 
challenge.  And  the  eighth  section  disqualifies  those  persons,  who 
are  living  in  the  practice  of  polygamy  or  unlawful  cohabitation,  from 
voting  or  holding  office.  Cohabitation  with  more  than  one  woman 
is  essential  to  the  crime.  If  the  law  was  aimed  at  adultery,  why  re- 
quire the  cohabitation  to  be  with  more  than  one  woman  ?  If  the 
national  legislature  had  so  intended,  it  would  have  given  some  inti- 
mation of  that  intent  in  the  law.  It  appears  plain  that  the  intention 
was  to  protect  the  monogamous  marriage  by  prohibiting  all  other 
marriage,  either  in  form  or  in  appearance  only,  whether  evidenced 
by  a  ceremony  or  by  conduct  and  circumstances  alone. 

The  court  should  ascertain  the  intention  of  the  legislature  from 
the  words  used,  when  plainly  expressed.  But  when  tne  meaning  of 
the  words  is  obscure  and  doubtful  and  the  intention  of  the  law- 
maker is  uncertain,  it  becomes  the  duty  of  the  court  to  resort  to 
rules  of  construction  in  order  to  discern  the  idea,  which  the  lan- 
guage was  intended  to  express.  In  the  use  of  the  rules  of  con- 
struction, we  are  not  confined  to  the  uncertain  language  of  the  law, 
but  we  may  take  into  view  the  ideas  which  the  legislator  associated 
with  the  idea  that  is  in  dispute.  For  with  them  it  existed  in  the 
legislator's  mind,  and  in  the  light  of  those  ideas  we  may  grasp  the 
meaning  of  the  law,  as  the  legislator  endeavored  to  express  it. 

We  may  assume  that  the  authors  of  this  law  had  in  mind  the 
institution  of  marriage  because  they  expressly  declared  that  any 
man  who  having  a  wife  marries  another,  is  guilty  of  a  crime,  and 
that  any  male  person  who  cohabits  with  more  than  one  woman  is 
guilty  of  unlawful  cohabitation.  They  had  in  view  the  evil  effects 
of  such  practices.  The  end  of  the  law  was  the  protection  of  the 
monogamous  marriage;  and  the  suppression  of  polygamy  and  un- 
lawful cohabitation  were  but  means  to  that  end.  It  is  proper  also, 
to  take  into  consideration  the  conditions  as  the  national  legislature 
anticipated  and  understood  them  in  which  the  law  was  to  be  applied 
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and  enforced.  They  Iraew  the  time  had  elapsed  within  whioh  a 
very  large  portion  of  those  living  in  polygamy  could  be  punished 
for  that  oifense,  and  that  many  of  these  were  among  the  most  in- 
flaential  men  in  society,  being  the  heads  of  the  ciiurch,  and  that 
the  example  of  their  continuing  to  live  with  their  plural  wives  under 
a  claim  of  divine  right,  would  De  a  scandal  to  society  and  a  menace 
io  the  lawful  marriage;  that  such  examples  would  be  a  continuing 
invitation  and  apparent  justification  for  their  followers  to  either 
secretly  or  openly  violate  the  law.  Congress,  therefore,  forbad 
plural  marriage  in  appearance  only,  as  well  as  in  form,  and  by  the 
example  of  punishment  it  doubtless  intended  to  eradicate  the  ex- 
aiQple  of  apparent  plural  marriages  as  well  as  the  plural  marriage 
in  form. 

According  to  the  maxims  of  sound  interpretation  for  use  in  search- 
ing for  the  intention  of  the  legislature,  it  is  proper  to  ask,  what  was 
the  defect  and  mischief  against  which  the  law  did  not  provide,  and 
the  true  reason  of  the  remedy  ?  And  it  is  the  Suty  of  the  court  at 
all  times,  to  make  such  construction  as  .shall  suppress  the  mischief 
and  advance  the  remedy:  Potter's  Dwarris  on  Statutes  and  Oon- 
stractions,  184.  Whether  we  interpret  the  terms  used  according  to 
their  legal  sense  or  resort  to  the  rules  of  construction  and  construe 
them  in  the  light  of  the  reason  and  the  purpose  of  the  law  and  of 
the  condititions  in  whioh  its  authors  understood  it  was  to  be  ap- 
plied to  human  conduct,  we  reach  the  same  conclusion. 

The  defendant  also  insists  that  the  evidence  before  the  jury  did 
not  prove  him  guilty.  This  raises  a  question  of  fact;  to  determine 
which  it  is  necessary  to  examine  the  evidence.  Annie  M.  Sheets,  a 
daughter  of  defendant  by  a  deceased  wife,  married  and  not  living  at 
home,  testified  that  she  had  known  the  women  named  in  the  indict- 
ment, Mary  Musser,  Annie  Segmiller  McOuUough  Musser  and  Be- 
linda Pratt  Musser,  several  years;  that  Belinda  and  Mary  lived  in 
defendant's  house;  that  the  former  lived  there  about  one  year  and  a 
half  and  moved  to  the  house  she  now  lives  in  about  four  months 
ago;  that  Annie  Segmiller  Musser  lived  in  a  house  on  an  adjoining 
lot;  that  ihey  all  there  have  children  who  bear  the  name  of  Musser 
living  with  them;  that  Belinda  has  three;  two  of  them  bear  the 
name  of  Musser;  that  she  never  heard  the  younger  called  any  name 
hut  Arthur;  that  there  were  eight  children  in  the  house,  one  of 
them,  Blanche  Musser,  is  between  two  and  three;  that  Annie  Seg- 
miller McCuUough  Musser  has  three  children  from  five  to  eight 
who  go  by  the  name  of  Musser;  that  defendant  called  them  by 
their  given  names  and  they  addressed  him  as  father;  that  the  defend- 
ant, her  father,  lived  in  the  same  house  with  Belinda  and  Mary,  wit- 
ness did  not  live  there  herself  but  visited,  had  seen  him  at  the  table 
with  Mary  in  the  house  in  whioh  Belinda  and  Mary  lived;  that  the 
house  had  eight  rooms  on  the  ground  floor  and  four  on  second,  the 
rooms  down  stairs  connected  by  doors,  Belinda's  bed  room  was  on 
the  west  side,  Mary's  on  the  east,  defendant's  between,  from  his 
4  door  opened  into  Belinda's,  between  Mary's  and  his  was  another 
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room  having  doors  which  opened  into  theirs;  that  the  older  children 
slept  upstairs  and  the  younger  ones  down;  had  heard  defendant  re- 
fer to  Mary  as  witness  s  step-mother  and  heard  Marj*s  children  ad- 
dress him  as  father;  that  she  did  not  know  where  Arthur  is,  last 
saw  him  four  or  fiye  months  ago  at  his  mother's  house,  nor  does  she 
know  where  Mary  is;  the  women  named  in  the  indictment  have  been 
for  several  years  past  recognized  and  known  in  the  Musser  family 
as  defendant's  wives. 

Lizzie  Lee  testified  that  she  was  a  married  daughter  of  Annie 
Segmiller,  now  known  as  Annie  Segmiller  Musser;  that  Belinda 
Pratt  Musser  and  Mary  Musser  lived  in  a  house  on  a  lot  adjoining 
her  mother;  that  she  knew  defendant;  that  her  mother  has  five 
children;  did  not  know  how  old  Boss,  the  younger,  is,  last  saw  him 
between  four  and  five  weeks  ago;  when  attention  was  called  to  her 
statement  before  the  grand  jury,  she  said  between  two  and  three 
years  old,  that  he  wt^  not  an  infant  in  arms  when  she  last  saw  him; 
that  she  saw  defendant  at  her  mother's  house  about  a  week  ago,  her 
mother  was  not  there,  has  not  seen  her  for  four  or  five  weeks;  last 
saw  the  child  in  her  arms;  that  she  had  seen  defendant  at  her 
mother's  four  or  five  weeks  ago;  that  her  mother  is  recognissed  by 
her  and  her  mother's  families  as  defendant's  wife;  and  heard  them 
speak  of  the  children  in  presence  of  each  other,  though  not  as  his; 
that  her  mother's  children  were  named  Musser.  Witness  has  one 
full  brother  and  one  sister;  their  name  is  McGuUough;  had  heard 
her  mother's  other  children  speiak  to  defendant  and  of  him 
as  father;  that  her  mother's  maiden  name  was  Segmiller;  she 
married  McGuUough  and  she  now  goes  by  the  name  of  Musser;  had 
seen  defendant  at  her  mother's  a  number  of  times,  in  the  evening 
and  morning;  witness  lived  beside  her  mother,  and  since  last  August, 
at  her  house. 

Mary  Bideout  testified  that  she  had  seen  Mary  Musser's  children; 
that  the  youngest  she  9aw  was  two  or  three  years  old;  had  not 
visited  her  for  three  years;  that  she  had  seen  Belinda  Musser's 
child;  when  she  saw  it,  it  appeared  to  be  something  over  a  year  old; 
was  an  infant  nursing;  it  was  a  nursing  infant  in  arms  last  winter, 
three  or  four  months  ago;  that  witness  had  seen  defendant  quite 
lately  about  the  house;  that  she  travelled  with  Annie  Musser,  and 
defendant  met  her  at  the  carriage,  she  had  her  baby  with  her;  this 
was  last  summer. 

Joseph  Warburton  testified:  Knew  Belinda  and  Mary  Musser  and 
the  house  in  which  they  lived;  was  at  the  house;  saw  defendant 
there  and  going  to  and  coming  from  the  house,  driving  into  the 
barn;  that  children  bought  articles  at  store  and  defendant  paid  for 
them;  that  most  of  the  children  were  Mary  Musser's;  saw  defendant 
walking  and  choring  around  his  premises. 

M.  F.  Ekels  testified  that  prior  to  the  sixteenth  of  last  October, 
lived  at  Mary  Musser's  about  a  year  and  four  months,  boarding 
there;  that  defendant  was  there  at  meals,  he  sat  at  one  end  of  the 
table  there  nearly  all  the  time;  that  he  ate  at  Belinda's  table  once» 
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the  occasion  was  a  birthday  party,  defendant  was  there;  that  Mary 
Mnsser  had  six  children,  the  youngest  is  an  infant  running  around, 
whether  it  was  a  year  ago  do  not  remember,  its  name  is  Blanche; 
that  he  knows  Annie  Segmiller  McOallonffh  Musser;  witness  is  a 
school  teacher;  went  to  see  her  about  children  she  was  sending  to 
school;  one  of  Belinda's  also  went,  and  some  of  Annie's,  all  went 
on  the  roll  by  the  name  of  Musser;  that  Mary  Musser  paid  tuition 
for  all  the  children  who  came  under  the  name  of  Musser. 

Defendant  offered  in  eyidenoe  three  deeds  which  had  been  re- 
corded in  which  he  was  grantor,  bearing  date  July  21,  1883,  Mary 
Musser  was  grantee  in  the  first,  Belinda  Jrratt  Musser  in  the  second, 
and  Annie  Segmiller  Mnsser  in  the  third;  that  Belinda  Musser 
moved  to  the  house  she  now  liyes  in  last  December. 

From  the  foregoing  evidence  it  appears  that  the  women  named  in 
the  indictment  have  for  years  borne  his  name  and  before  that  they 
had  borne  other  names;  that  for  more  than  one  year  next  preceding 
December  last,  defendant  had  lived  in  the  house  with  Mary  Musser 
and  Belinda  Musser;  that  these  two  women  and  defendant  occupied 
bed-rooms  on  the  same  floor;  that  a  door  opened  out  of  defendant's 
room  on  the  east,  directly  into  Belinda's  room,  and  on  the  west  into 
a  room  which  opened  into  Mary's;  that  he  ate  a  large  portion  of  the 
time  at  her  table;  that  the  third  woman  lived  in  a  house  on  an  ad- 
joining lot;  that  defendant  was  frequently  there;  that  Mary  has 
six  children,  the  youngest  two  or  three  years  old,  and  Belinda  three, 
the  youngest  two  or  three  years  old;  that  Annie  has  three  children, 
ages  between  five  and  eight  years;  that  these  children  all  bear  the 
name  of  Musser  and  have  addressed  him  as  father,  and  that  all 
three  of  the  women  are  known  and  reputed  in  the  family  to  be  de- 
fendant's wives.  It  is  undeniable  in  view  of  the  evidence  that  de- 
fendant lived  a  lar^e  portion  of  the  time  charged  in  the  indictment, 
in  the  same  house  with  two  of  the  women,  and  all  the  time  in  a 
house  adjoining  the  other  woman  at  whose  house  he  was  frequently. 
What  relationship  did  he  bear  to  these  women  with  whom  he  was 
living?  Was  it  the  relationship  of  father  and  daughter,  brother 
and  sister,  employer  and  employee,  master  and  servant?  Neither 
of  these  questions  can  be  answered  in  the  affirmative  in  the  light  of 
the  evidence.  The  evidence  points  to  but  one  relationship,  and 
that  is  matrimonial,  husband  and  wife;  the  evidence  can  be  recon- 
ciled on  no  other  hypothesis.  To  consider  a  portion  of  the  evidence 
apart  from  the  rest  is  not  the  right  way  to  determine  its  sufficiency, 
a  portion  may  not  establish  the  disputed  fact,  but  all  together  may 
prove  it  beyond  a  reasonable  doubt.  A  portion  of  a  p'hysical  struc- 
ture does  not  prove  its  existence,  but  when  all  the  parts  are  taken 
together,  there  can  be  no  room  to  doubt  its  existence.  When  all 
the  evidence  in  this  case  is  so  considered,  we  are  of  -the  opinion  that  it 
sufficiently  appears  that  defendant,  during  the  time  mentioned  in  the 
indictment,  was  living  with  at  least  two  of  the  women  named,  in  the 
apparent  relation  of  marriage;  that  by  his  language  and  conduct 
and  appearances  and  expressions  for  which  he  was  responsible,  he 
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held  out  to  the  world  that  relationship;  that  he  was  living  with  them 
in  the  habit  and  repute  of  marriage.  We  are  of  the  opinion  that 
the  evidence  was  sufficient  to  authorize  the  verdict  formed. 

Witness  Lizzie  Loe,  who  lived  at  the  house  of  one  of  the  reputed 
wives  and  her  daughter,  stated  that  she  did  not  know  where  her 
mother  was,  that  she  last  saw  her  four  or  five  weeks  ago.  And  wit- 
ness Annie  M.  Sheets,  a  daughter  of  the  defendant  who  visited  the 
house  of  Mary  Musser  and  defendant  frequently,  testified  that  she 
did  not  know  where  Mary  was.  And  the  evidence  tended  to  show 
that  two  or  three  of  the  youngest  children  had  not  been  seen  for 
some  time.  And  the  assistant  district  attorney  in  his  closing  argu- 
ment to  the  jury,  said  that  it  was  in  the  power  of  defendant  to 
show  all  the  facts  in  defense  by  his  wives  and  children,  but  that  it 
was  not  in  the  power  of  the  prosecution  to  do  so  by  them,  because 
they  had  been  put  out  of  the  way  by  the  procurement  of  the  defend- 
ant. The  defendant's  counsel  objected  to  this  language,  and  the 
court  said  there  was  no  evidence  that  defendant  had  put  them  oat 
of  the  way,  and  the  assistant  district  attorney  made  no  further  re- 
marks on  the  point.  The  bill  of  exceptions  also  shows  that  the 
same  attorney  in  his  argument,  stated  that  an  outsider  had  made 
signals  to  the  jury  during  the  trial,  and  the  court  checked  him,  and 
he  said  nothing  further  with  respect  to  it.  The  remarks  were  made 
in  the  heat  of  argument,  and  the  attorney  did  not  persist,  but  ceased 
as  soon  as  his  attention  was  called  to  the  impropriety.  The  court 
charged  the  jury  that  in  considering  the  verdict,  they  should  not  go 
outside  of  the  evidence  and  take  into  consideration  facts  not  in  evi- 
dence, that  they  should  consider  only  evidence,  and  consider  it 
fairly.  In  support  of  this  assignment  of  error,  counsel  for  defend- 
ant cite  a  number  of  authorities.  In  some  of  them  the  trial  court 
had  permitted  the  prosecuting  attorney  to  continue  over  the  objec- 
tion of  defendant.  In  other  cases  the  remarks  of  the  state's  attor- 
ney was  in  violation  of  a  statute  forbidding  comment  on  the  fact 
that  defendant  had  not  testified  when  the  law  permitted  him  to  do 
so.  In  each  of  the  cases  cited  there  had  been  an  aggravated  breach 
of  professional  duty  and  obligation  to  the  injury  of  the  defendant. 
In  view  of  the  circumstances  attending  the  statements  of  the  assist- 
ant district  attorney,  and  of  the  fact  that  he  ceased  further  remarks 
as  soon  as  his  attention  was  called  to  the  impropriety,  and  of  the 
charge  of  the  court,  and  of  the  authorities,  we  are  of  the  opinion 
that  this  exception  is  not  well  taken. 

The  indictment  charges  that  the  defendant  unlawfully  cohabited 
with  the  women  therein  named,  between  the  first  day  of  May,  1882, 
and  the  first  day  of  April,  1885.  And  the  defendant  insists  that  it 
was  error  to  admit  evidence  of  defendant's  conduct  and  of  his  rela- 
tionship to  them  before  the  day  first  mentioned.  The  offense  of  the 
defendant  consisted  in  dwelling  with  the  women  in  the  habit  and 
repute  of  marriage,  holding  that  relationship  out  to  the  world  by  his 
language  and  conduct  or  by  expressions  and  conduct  for  which  he 
was  responsible.    That  he  lived  in  the  house  with  two  of  them  during 
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the  time  mentioned,  there  is  no  room  for  controversy.  And  the 
question  is,  What  relationship  existed  between  the  defendant  and 
these  women  ?  Was  defendant  there  as  a  gaest  ?  As  a  boarder  ? 
Was  he  the  proprietor  of  the  house  and  the  women  in  his  employ 
&s  servants — chambermaids  or  cooks  ?  Were  they  his  sisters  ?  Was 
any  of  them  his  mother  ?  Or  were  they  there  as  his  wives  ?  Does 
not  his  conduct  before  the  offense  charged  throw  light  upon  the  in- 
quiry? Evidence  of  the  feelings  and  intent  of  the  defendant  with 
respect  to  the  crime  and  towards  the  injured  party  is  competent  in 
cases  of  murder  and  other  crimes  which  may  be  committed  by  a 
single  act.  It  would  appear  to  be  more  pertinent  when  the  offense 
consists  of  a  succession  of  acts  and  expressions  extending  through  a 
considerable  period  and  indicating  the  relationship  of  marriage.  That 
relation  is  usually  preceded  and  attended  by  affections  and  feelings  pe- 
culiar to  it, and  more  permanent  in  their  character,  and  they  give  rise  to 
conduct  indicating  their  existence,  and  thereby  indicating  marriage. 
Evidence  that  defendant  had  married  the  women — had  been  living 
with  them  as  his  wives  before  the  offense — adds  weight  to  the  cir- 
cumstances pointing  to  unlawful  cohabitation  during  the  time  the 
offense  is  charged. 

It  is  further  insisted  that  the  court  erred  in  admitting  evidence 
tending  to  show  marriage  to  the  women  named  before  the  law  which 
the  defendant  is  charged  with  violating  took  effect,  and  that  the 
court  erred  in  refusing  to  charge  the  jury  that  the  law  presumed  the 
defendant  ceased  to  cohabit  with  his  wives  when  the  law  took  effect. 
The  couri  did  charge  that  the  law  presumed  the  defendant  innocent 
till  proved  guilty  beyond  reasonable  doubt — innocent  both  before 
and  after  the  law  was  in  force — before  and  at  the  time  of  the  offense 
charged. 

If  a  lawful  relationship  is  formed,  and  its  continuance  is  made 
unlawful,  the  law  presumes  the  parties  thereto  intend  to  obey  the 
law,  and  that  they  terminate  or  change  the  relationship  so  as  to 
make  it  conform  to  an  innocent  intent.  In  such  a  case  it  is  neces- 
saty  that  the  lawful  intent  should  be  changed  to  an  unlawful  one, 
or  that  the  relation  should  be  changed  to  a  lawful  one,  that  is  to 
say,  made  to  conform  to  the  law — the  law  presumes  change  of  con- 
duet  rather  than  change  of  a  lawful  intent  to  an  unlawful  one.  But 
if  the  lelationship  was  unlawful  in  its  inception^  and  the  intention 
was  unlawful,  then  it  would  be  necessary  to  presume  a  change  of 
both  intention  and  relationship.  If  the  relationship  was  unlawful 
in  the  beginning,  and  the  intent  was  also,  and  the  name  of.  the 
offense  is  simply  changed,  or  punishment  is  simply  imposed  on  that 
which  was  unlawful  before,  the  presumption  remains  the  same  as 
though  no  change  had  been  made  in  the  law.  In  either  case  the 
W  presumes  innocence  till  guilt  is  proven.  A  disposition  and  in- 
tention to  violate  the  law  in  entering  into  the  relationship  with  these 
women  being  shown,  it  affords  an  inference  of  some  effect  upon  the 
man  when  considered  with  the  other  evidence  at  the  time  of  the 
offense  charged.    The  inference  against  the  defendant  from  his 


124  West  Ooast  Bepobteb.  [Sap.  Ot.  TJteh. 

marriage  to  these  women  before  the  law  went  into  force  with  the 
inferences  from  his  own  conduct  towards  them,  and  the  circum- 
stances within  the  time  limited  in  the  indictment  strengthens  the 
latter.  In  determining  how  this  man  lived  between  the  dates 
named,  the  public  would  take  into  view  his  inclination  and  disposi- 
tion to  cohabit  with  the  women  as  shown  by  his  conduct  and  exam- 
ple before  the  law  took  effect,  and  in  that  way  contributes  to  the 
example  which  injures  society.  The  common  Jaw  has  been  in  force 
in  this  territory  more  than  a  generation.  And  an  act  of  congress 
against  bigamy  more  than  twenty-two  years.  None  of  the  conduct 
or  circumstances  in  evidence  extend  back  so  far.  They  tended  to 
prove  a  relationship  unlawful  in  its  inception.  We  are  of  the  opin- 
ion that  there  was  no  error  in  admitting  evidence  for  the  purpose  of 
showing  marriage  between  the  defendant  and  the  women  named, 
before  the  law  took  effect,  or  showing  that  he  cohabited  with  them 
as  his  wives  before  that  time:  Thayer  v.  Thayer,  101  Mass.,  111. 

Exceptions  were  also  taken  to  the  charge  of  tUe  court  to  the  jury, 
and  to  the  refusal  of  requests  to  charge  by  the  defendant.  The 
entire  charge  of  the  court,  as  given  to  the  jury,  is  set  out  in  the  bill 
of  exceptions.  It  contains  a  description  of  the  offense  and  the  plea 
of  the  defendant,  and  charges  them  that  the  law  presumes  the  de- 
fendant innocent  till  proven  guilty  beyond  a  reasonable  doubt;  that 
if  the  jury  believe  beyond  a  reasonable  doubt  that  at  the  county  and 
between  the  dates  mentioned  in  the  indictment,  the  defendant  lived 
with  the  women  therein  named,  or  with  any  two  of  them  as  his 
wives  in  the  habit  and  repute  of  marriage,  they  should  *find  him 
guilty;  that  it  was  not  essential  that  sexual  intercourse  should  be 
shown  or  a  marriage  celebrated;  that  the  jury  were  the  sole  judges 
of  the  credibility  of  the  witnesses,  of  the  weight  of  the  evidence  of 
the  fact;  that  in  judging  of  their  credibility  the  jury  might  take 
into  consideration  the  deportment  of  the  witnesses  on  the  stand, 
their  apparent  frankness  and  candor,  or  the  want  thereof,  appearing 
from  the  evidence — the  reasonableness  of  their  statements,  and  any 
fact  appearing  in  evidence  affecting  their  credibility;  that  in  weigh- 
ing the  evidence  the  jury  should  consider  it  altogether,  and  should 
consider  only  evidence,  that  they  should  not  go  outside  of  it;  that 
they  should  consider  it  fairly  and  candidly,  and  reach  such  reason- 
able conclusions  as  tkey  might  be  able.  The  jury  found  the  defend- 
ant guilty  as  charged. 

The  prosecution  asked  no  instructions  and  the  defendant  asked 
twenty-five — all  of  which  were  refused  except  so  far  as  their  princi- 
ples were  contained  in  the  charge  given. 

In  the  case  of  the  Indianapolis,  etc. ,  B.  E.  Co.  v.  Horst,  93  U.  8. , 
291,  the  court  said:  '^  It  is  the  settled  law  in  this  court  that  if  the 
charge  given  by  the  court  below  covers  the  entire  case  and  submits 
it  properly  to  the  jury,  such  court  may  refuse  to  instruct  further.  It 
may  use  its  own  language;  and  present  the  case  in  its  own  way." 
The  charge  of  the  trial  court  in  this  case  covers  the  entire  case  and 
is  plain.     In  the  case  last  cited  the  court  also  said:  ''  When  instruc- 
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tions  aare  asked  in  the  aggregate,  as  were  those  of  the  defendant,  and 
there  is  anything  exceptionable  in  either  of  them,  the  whole  may  be 
properly  registered  by  the  court.  That  there  were  many  things  excep- 
tionable in  the  twenty-five  asked  in  the  case  under  consideration  is 
certain.  The  instructions  asked  and  refused,  so  far  as  we  deem  it 
necessary  to  refer  to  them,  may  be  classified  as  follows :  First — ^Those 
stating  abstract  principles  of  law.  In  the  refusal  of  these  there  can 
be  no  error.  Second — Such  as  attempted  to  define  the  degree  of 
intimacy  necessary  to  be  shown  between  defendant  and  the  women 
named.  In  its  charge  to  the  jury  the  court  gave  a  definition  of  un- 
lawful cohabitation,  and  in  doing  so  defined  the  necessary  intimacy. 
Third — ^Those  relating  to  the  presumption  of  innocence  arising  when 
the  law  under  which  defendant  was  prosecuted  took  effect.  The 
question  raised  by  the  exce{^ion  was  discussed  above,  and  we  are  of 
the  opinion  that  the  exception  is  not  well  taken.  Fourth — ^Those 
declaring  principles  of  law  included  in  the  charge.  The  court  stated 
such  principles  in  its  own  language  in  the  charge,  and  that  was  suf- 
ficient. 

The  precise  questions  raised  by  the  exceptions  to  the  ruling  of  the 
court  below  in  this  case  in  refusing  to  sustain  objections  to  the  in- 
dictment were  considered  in  the  case  of  the  United  States  v.  Cannon, 
anky  p.  68,  and  decided  at  the  present  term.  We  are  satisfied  with 
the  conclnsions  reached  in  that  case,  and  hold  that  the  trial  court 
committed  no  error  in  overruling  such  objections.  Without  direct- 
ing attention  further  to  the  exceptions  taken  by  defendant,  and  after 
a  careful  consideration  of  the  whole  case,  we  are  of  the  opinion  they 
are  not  well  taken,  and  that  the  judgment  of  the  court  below  should 
be  affirmed. 

It  is  so  ordered. 

BoREMAN,  J.,  concurred. 

PowEBS,  J.,  concurs  in  that  portion  of  the  opinion  construing  the 
Edmunds  act,  but  dissents  from  the  conclusion  of  the  court  affirm- 
ing the  judgment  of  the  court  below,  and  files  his  reasons  therefor. 

PowBB8«  J.,  DISSENTING.  This  caso  was  argued  at  the  same  time 
as  the  case  of  the  United  States  v.  Angus  M.  Gannon,  and  many  of 
the  objections  that  are  here  raised  were  discussed  in  the  latter  case, 
aud  are  considered  and  determined  in  the  ppinions  filed.  It  is, 
therefore  unnecessary  to  refer  to  the  question  raised  as  to  the  proper 
coustruotion  of  the  Edmunds  act,  so  called.  There  are,  however, 
pme  features  entirely  different  and  distinct,  raised  by  the  record 
in  this  case,  from  those  that  were  raised  and  decided  in  the  Gannon 
case,  and  while  my  brethren  are  of  the  opinion  that  there  is  no 
error  shown  in  the  record,  I  am  so  clearly  of  the  opposite  opinion, 
and  so  well  convinced  that  a  new  trial  should  be  ordered,  that  I  dis- 
sent from  the  opinion  of  the  court,  and  present  herewith  my  views : 

1.  The  first  point  that  is  raised  bv  the  defendant  is  that  there 
vaa  not  sufficient  evidence  to  justify  the  verdict  of  the  jury  for  the 
offense  as  defined  by  the  court. 
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While  a  oaref ul  reading  of  the  record  discloses  that  the  testi- 
mony was  somewhat  weak,  still  1  am  not  prepared  to  sa^  that 
the  case  should  have  been  taken  from  the  jury,  and,  indeed,  in  the 
view  that  I  take  of  the  case,  and  with  the  manifest  errors  that  the 
record  discloses,  it  is  not  necessary  that  I  should  determine  that 
question.  I  may,  however,  in  passing,  refer  t6  one  matter.  It  is 
contended  by  the  defendant  that  his  entire  conduct  towards  the 
women  designated  as  his  wives,  as  shown  in  the  testimony,  was  nofc 
only  proper,  but  commendable.  It  is  argued  that  as  he  had  pre- 
viously had  children  by  these  women,  and  that  these  children  nad 
been  legitimated  by  the  very  act  which  makes  it  a  misdemeanor  for 
a  male  person  to  cohabit  with  two  or  more  women,  the  defend- 
ant was  under  a  moral  obligation,  if  not  legally  compelled  so  to  do, 
to  support  his  children  and  their  mothers.  That  he,  therefore,  had 
a  right  to  live  with  them  under  the  same  roof,  to  eat  with  them  at 
the  same  table,  to  confer  with  them  and  to  converse  with  them;  to 
call  them  by  his  name,  and  to  treat  them  in  as  friendly  a  manner  as 
he  chose,  so  long  as  he  refrained  from  sexual  intercourse  with  the 
women. 

The  defendant  claims  that  there  is  no  law  that  requires  him  to 
divorce  himself  from  the  women.  That  is  true,  but  the  eflFect  of  the 
Edmunds  act  is  to  require  him  to  treat  these  women  substantially 
as  he  would  be  required  to  treat  them  if  he  had  been  divorced  from 
them  by  a  court  of  competent  jurisdiction.  In  my  opinion,  a  man 
who  has  heretofore  contracted  a  polygamous  marriage,  and  has  had 
children  by  two  or  more  women,  is  required,  as  I  have  stated,  to 
treat  those  women  precisely  as  he  would  be  required  to  treat  them 
if  he  had  been  divorced  from  them.  A  man  divorced  from  a  woman 
is  under  legal  obligations  to  support  his  children;  he  may  be  re- 
quired by  the  decree  of  the  court  to  support  his  wife,  and  to  pay  to 
her  stated  sums  at  stated  intervals,  but,  with  the  exception  of  the 
business  relations  which  exist  between  him  and  his  former  wife,  it 
is  not  expected  that  he  will  have  any  further  intimacy  with  her.  He 
may  visit  his  children,  he  may  make  directions  with  regard  to  their 
welfare,  he  may  meet  his  former  wife  on  terms  of  social  equality, 
but  it  is  not  expected,  after  the  decree  of  divorce,  that  he  will  asso- 
ciate with  his  former  wife  as  a  husband  associates  with  his  wife, 
that  he  will  live  under  the  same  roof,  and,  to  outward  appearances, 
live  with  her  as  a  husband  lives  with  his  wife.  The  Edmunds  law 
says  that  there  must  be  an  end,  and  it  puts  an  end,  to  the  relatiou- 
ship  previously  existing  between  polygamists,  whatever  it  was.  It 
says  that  the  relationship  must  cease. 

2.  On  the  trial  of  this  case,  bishop  Warburton,  of  the  Mormon 
church,  and  Charles  Brown  were  sworn  as  witnesses  for  the  prose- 
cution. Brown  is  the  ward  clerk,  and  he  testified  that  there  is  a 
record  book  kept  in  his  ward,  which  is  in  the  same  ward  in  which 
Musser  lived,  of  the  births,  baptisms  and  blessings  of  children. 
He  stated  that  as  clerk  of  the  ward  it  is  a  part  of  his  duties  to  keep 
such  book,  and  he  is  its  custodian.    From  his  testimony  it  ap* 
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peared  that  about  six  months  previous  to  the  trial,  the  book  mys- 
terioasly  disappeared.  The  witness  stated  that  he  did  not  know 
where  it  was,  that  he  had  made  efforts  to  find  it,  and  that  he  had 
been  unable  to  find  it.  He  stated  that  the  book  contains,  in  addi- 
tion to  the  record  of  baptisms,  the  names  of  the  child  and  its  par- 
ents. Bishop  Warbnrton  testified  that  he  did  not  know  where  the 
book  was,  or  by  whom  it  had  been  taken,  and  stated  that  he  never 
had  blessed  any  of  defendant's  children.  The  question  was  put  to 
Brown,  after  he  had  testified  that  the  book  had  been  taken  from 
his  custody,  as  follows:  **  By  whom  was  it  taken  ?  "  And  defend- 
ant objected,  on  the  ground  that  the  testimony  was  immaterial;  the 
coart  overruled  the  objection  and  the  defendant  excepted,  and  the 
witness  testified  that  he  did  not  know.  The  defendant  also  objected, 
on  the  ground  that  the'  testimony  was  immaterial  and  irrelevant,  to 
the  testimony  of  Bishop  Warburton  as  to  his  administering  bless- 
ings to  children,  and  an  exception  was  taken  to  the  admission  of 
the  testimony. 

This  testimony  was  all  clearly  immaterial  and  irrelevant,  and 
should  have  been  stricken  out  by  the  court,  and  the  jury  instructed 
not  to  consider  it.  True,  there  is  ver^  little  in  it  that  may  be  said 
to  directly  injure  the  defendant,  but  in  its  very  immateriality  the 
danger  lies.  It  tended  to  distract  the  attention  of  the  jury  from  the 
ml  issue,  and  would  have  a  natural  tendency,  by  leading  their 
minds  from  the  question  as  to  whether  the  defendant  was  guilty  of 
cohabitation,  to  consider  the  peculiarities  of  the  Mormon  church 
organization.  There  was  also  danger  that  the  jury  might  infer  that 
the  def^dant  was  in  some  way  connected  with  the  loss  of  the  book 
inqnired  after,  when  there  was  no  proof  on  that  point.  Bat  as  the 
record  discloses  that  the  defendant  did  not  see  fit  to  avail  himself 
of  his  right  to  move  to  strike  out  the  testimony,  and  did  not  object 
to  many  portions  of  it  that  were  clearly  inadmissible,  it,  therefore, 
is  not  necessary  to  further  consider  this  testimony  at  this  point,  and 
it  is  only  mentioned  at  this  time  on  account  of  the  bearing  that  it 
will  be  seen  to  have  on  this  case,  when  we  come  to  consider  some 
farther  developments  in  it,  and  also  the  charge  of  the  court  and  the 
requests  for  instructions  that  were  presented  by  the  defendant. 

3.  The  next  point  that  is  made  by  the  defendant  is  of  more  im-' 
portance.  After  the  evidence  had  been  closed,  the  assistant  district 
attorney,  in  making  the  closing  argument  for  the  prosecution,  stated 
to  the  jury,  in  substance,  that  it  was  within  the  power  of  the  defend- 
ant to  show  all  the  facts  in  his  defense,  by  his  wives  and  children, 
but  that  it  was  not  in  the  power  of  the  prosecution  to  show  the 
facts  by  them,  because  they  had  been  put  out  of  the  way  by  the 
procurement  of  the  defendant.  One  of  the  counsel  for  the  defend- 
ant objected  to  this  line  of  argument,  and  the  court  thereupon  re- 
marked, "  I  suppose  there  is  no  evidence  as  to  how  they  were  put  out 
of  the  way?"  Ail  the  testimony  taken  in  this  case  before  the  jury  is 
brought  up  by  the  record,  and  it  discloses  that  there  was  no  evi- 
dence, but  that  the  persons  referred  to  had  not  been  put  out  of  the 
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way  by  the  procurement  of  the  defendanty  or  by  anybody  else,  and 
the  court  was  therefore  in  error  when  it  said,  *' I  suppose  there  is  no 
evidence  as  to  how  they  were  put  out  of  the  way/'  because  that  re- 
mark could  not  have  failed  to  convince  the  jury  that  it  was  dearly 
the  opinion  of  the  court,  that  the  persons  referred  to  had  been  pat 
out  of  the  way  somehow,  and  instead  of  curing  the  error  caused  by 
the  remarks  of  the  district  attorney  outside  of  the  record,  it  added 
additional  error,  and  gives  additional  ground  to  the  defendant  upon 
which  to  base  his  claim  for  a  new  trial.  A  judge  has  no  ri^ht  to 
express  his  opinions  upon  the  facts  of  the  case  in  the  hearing  of 
the  jnry,  in  a  manner  that  will  have  a  tendency  to  affect  their  ver- 
dict. The  rule  is  laid  down  in  many  well  considered  cases,  that  it 
is  not  proper  for  the  judge  to  make  remarks  in  the  hearing  of  the 

J'ury,  calculated  to  influence  their  finding:  '  Kelly  v.  Borland,  78 
:il.,  438;  Furham  v.  Huntsville,  64  Ala.,  263;  Wannack  v.  Mayer, 
63  Ga.,  162;  Hasbrouk  v.  Milwaukee,  21  Wis.,  217;  Cronkhitev. 
Dickerson,  61  Mich. 

It  appears  by  the  record  that  after  the  judge  had  made  the  remark 
that  I  have  quoted,  that  the  district  attorney  made  no  further  eom* 
ment  on  that  subject.  It  also  appears  that  at  another  part  of  his 
argument  he  stated  to  the  jury  that  during  the  trial  of  the  case  an 
outsider  had  come  into  the  courtroom  and  made  signals  with  his 
fingers,  as  a  means  of  telegraphing  to  the  jury.  The  defendant's 
counsel  interrupted  him  and  called  him  to  order^  upon  which  the 
court  said  ''that  can  be  attended  to  afterward,"  and  thereupon 
the  district  attorney  ceased  to  comment  upon  it.  The  proseeution 
contends  that  the  remarks  referred  to  were  made  in  the  heat  *of  ar^- 
ment,  without  any  thought  of  traveling  outside  the  record,  and  with 
no  purpose  or  intent  to  mislead  the  jury  in  their  consideration  of  the 
case.  The  prosecution  submits  that  the  improprieties  complained 
of  were  inadvertant;  that  they  were  not  the  result  of  mature  deliber- 
ation, and  that  thev  were  not  continued  All  of  which  I  am  glad  to 
concede,  but  the  fact  that  the  remarks  were  inadvertently  made, 
would  not  remove  their  natural  effect  upon  the  jury.  The  prosecut- 
ing officer,  representing  and  standing  for  the  government,  by  reason 
of  the  very  position  that  he  occupies,  has  more  weight  and  influence 
with  the  jury  than  private  counsel.  He  is  supposed  to  have  no  more 
interest  in  the  case  than  that  justice  may  be  done  between  the  govern- 
ment and  the  prisoner  at  the  bar.  He  is  supposed  to  be  impartial  in 
his  investigation  of  crime,  and  in  his  efforts  to  suppress  it.  Upon 
the  one  hand,  he  is  not  to  let  any  guilty  man  escape,  upon  the  otner 
hand,  he  is  not  to  allow  any  innocent  man  to  be  convicted.  On  this 
account,  his  words  to  the  jury  being  presumed  by  the  law,  and  by 
the  people,  for  that  matter,  to  emanate  from  an  unprejudiced  and 
unbiased  mind,  his  statements  have  inflnitely  more  weight,  and  his 
remarks  should,  therefore,  be  more  guarded  than  those  of  an  at- 
torney who  appears  in  behalf  of  the  defendant.  A  prosecuting  at- 
torney is  not  a  plaintifl^s  attorney,  but  a  sworn  minister  of  jostioe; 
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as  much  bound  to  protect  the  innocent  as  to  pnrsae  the  guilty: 
Wellar  V.  People,  30  Mich..  23. 

His  position  is  one  involving  a  duty  of  impartiality,  not  altogether 
milike  that  of  the  judge  himself.  The  position  is  a  trying  one,  but 
the  duty,  however,  exists:  Meister  v.  People,  31  Mich.,  lOi. 

He  represents  the  public  interests,  which  can  never  be  promoted 
by  the  conviction  of  the  innocent.  His  object,  like  that  of  the 
court,  should  be  simple  justice,  and  he  has  no  right  to  sacrilice  these 
to  any  pride  of  professional  success,  and,  however  strong  may  be 
his  belief  in  the  prisoner's  guilt,  be  must  remember  that  though  un« 
fair  means  may  happen  to  result  in  doing  justice  to  the  prisoner  in 
the  particular  case,  yet  justice  so  attained,  is  unjust  anri  dangerous 
to  the  whole  community:    Hurd  v.  People,  25  Mich.,  416. 

That  the  remarks  of  the  assistant  district  attorney  were  calculated 
to  work  injury  to  defendant  and  were  error,  I  do  not  think  can  be 
successfully  denied.  But  it  is  argued  that  no  exception  was  taken 
at  any  time,  .that  there  was  nothing  to  except  to,  that  the  court  was 
asked  to  interfere  and  did  so,  and  that  thus  the  application  of  the 
defendant  was  granted,  and  that  the  matter  has  no  place  in  the 
record  and  cannot  be  considered  by  the  court.  It  would  seem  to  be 
too  clear  for  argument  that  the  matter  is  subject  to  review  by  the 
BQpreme  coart.  The  supreme  court  has  supervisory  jurisdiction 
over  the  district  courts,  and  whenever  it  appears  that  a  defendant 
has  not  had  a  fair  trial,  or  that  the  trial  has  not  been  conducted  in 
accordance  with  the  settled  rules  of  law,  this  court  has  the  power 
to  review  the  proceedings  and  to  order  a  new  trial.  There  are 
many  cases  in  tne  books  in  which  it  has  been  held  that  points  simi- 
lar to  the  one  under  consideration  would  be  considered  by  an  appel* 
late  court.  See  Scripps  v.  Beilly,  35  Mich.,  391,  and  eases  there 
cited.  It  has  been  many  times  ruled  that  counsel,  in  argument, 
must  not  seek  to  influence  the  jurors  by  reference  to  the  matters  in 
the  nature  of  evidence,  not  in  proof  before  them,  and  that  the  trial 
jodge  should  promptly  repress  the  attempt  as  something  reprehen* 
sible:  Bullock  v.  Smith,  15  Oa..  395;  Scripps  v.  Eeillr,  35  Mich., 
391;  Berry  v.  State,  10  Ga.,  511;  Mitchum  v.  State,  11  Ga.,  615; 
Dickerson  v.  Burke,  25  Ga.,  225rBead  v.  State,  2  Ind.,  438;  Tucker 
V.  Henniker,  41  N.  H.,  317;  Kennedy  v.  People,  40  III.,  488;  Hutoh 
T.  State,  8  Tex.  Ct.  App.,  417;  Austin  v.  People,  102  111.,  264;  Fox 
V.  People,  95  111.,  78;  Anmlo  v.  People,  96  III.,  213;  Conn  v.  Peo- 
ple, 11  Tex.  Ct.  Ap.,  400;  Lanbach  v.  People,  12  Tex.  Ot.  App. ,  590; 
Stote  V.  Ering,  2  Am.  Grim.  Law  Hep.,  314;  State  v.  Smith,  1  Am. 
Crim.  Law  Bep.,  681;  Ferguson  v.  State,  1  Am.  Crim.  Law  Bep., 
682;  State  v.  Graham.  17  K.  W.  Rep.,  192. 

It  has  been  held  that  where  counsel  have  travelled  outside  of  the 
Mord  in  addressing  the  jury,  that  the  error  was  not  cured  even  by 
an  instruction  to  the  jury  not  to  consider  the  matter:  Morton  v. 
Ordnorf,  22  Iowa,  604;  State  v.  Whit,  5  Jones,  N.  C,  224. 

It  is  the  chief  duty  of  the  trial  judge  to  secure  fair  play  to  liti- 
patsy  and,  so  far  as  practicable,  to  shape  the  order  and  course  of 
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the  proceedings  in  such  a  way,  that  neither  party  will  be  put  to  a 
disadvantage  not  due  to  his  case  or  its  mode  of  management  by  his 
counsel.  The  rules  of  the  court,  and  what  is  calleil  the  course  of 
the  court,  have  their  origin  in  the  purpose  to  secure  fairness  in  legal 
controversies,  and  the  order  of  business  and  the  regulated  succes- 
sion of  steps  at  trials  have  the  same  object.  The  courts  have  usually 
been  very  firm  in  coofiniDg  counsel  witUin  proper  bounds  and  guard- 
ing jurors  against  unfair  and  irregular  acts  and  endeavors,  and 
parties  have  been  deprived  of  their  verdicts  upoQ  evidence  merely 
indicating  the  operation  of  influences  about  the  outskirts  of  the 
trial:  Scripps  v.  Reilly,  35  Mich.,  390. 

.  It  was  stated  in  Tucker  v.  Henniker,  41  N.  H.,  322,  that  it  would 
be  utterly  vain  and  quite  useless  to  caution  jurors  in  the  progress 
of  a  trial  against  listening  to  conversations  out  of  the  court  room  in 
regard  to  the  merits  of  the  case,  if  they  are  permitted  to  listen  in 
the  jury  box  to  statements  of  facts  not  in  evidence  calculated  to 
have  a  bearing  upon  their  judgment,  enforced  and  illustrated  by  all 
the  eloquence  and  ability  of  learned,  zealous  and  interested  counsel. 

Considering  in  connection  with  tlie  remarks  of  the  prosecuting 
attorney  complained  of,  the  fact  of  the  weakness  of  the  testimony, 
the  immaterial  evidence  received  from  the  witnesses  Brown  and 
Warburton,  and  the  remarks  of  the  court  upon  the  objection  made 
to  the  line  of  argument  of  the  district  attorney,  I  am  forced  to  the 
opinion  without  going  any  further  that  there  is  error  in  the  record « 
and  that  a  new  trial  should  be  granted  without  any  hesitation.  It 
may  be  that  this  defendant  should  be  convicted,  but  the  fact  that  he 
should  be  convicted,  if  such  is  the  fact,  does  not  deprive  him  of  hia 
right  to  a  fair  trial  according  to  the  law  and  the  evidence. 

4.  The  trial  having  taken  the  course  that  I  have  indicated,  it  be- 
came the  duty  of  the  court,  when  it  came  to  charge  the  jury,  to  very 
carefully  guard  the  rights  of  the  defendant,  and  to  clearly  draw  the 
attention  of  the  jury  to  the  real  issue  in  the  case,  and  inform  them 
that  outside  matters  and  irrelevant  testimony  should  not  be  consid- 
ered by  them.  The  testimony  proper  for  their  consideration  should 
have  been  pointed  out,  and  the  matters  and  testimony  that  the  jury 
ought  not  to  consider  should  also  have  been  called  to  their  atten- 
tion, but  the  charge  of  the  court  fails  to  do  this.  The  attempt  made 
to  cure  the  errors  that  I  have  indicated  was  not  sufficient.  Each 
and  every  instruction  requested  by  the  defendant  is  refused,  many 
of  them  being  dearly  proper,  some  being  calculated  in  a  slight  de- 
gree to  cause  the  jury  to  disregard  the  matttjrs  that  had'-  been  im- 
properly brought  to  their  attention.  The  charge  simply  states  the 
offense,  tells  the  jury  that  it  is  brought  under  a  section  of  the  stat- 
ute of  the  United  States,  which  is  read  to  them;  that  the  defendant 
is  presumed  innocent  until  proven  guilty  beyond  a  reasonable  doubt, 
and  that  if  the  jury  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  between  the  date^  named  in  the  indict- 
ment, lived  with  the  women  named  therein,  or  with  any  two  of  them, 
as  his  wives,  in  the  habit  and  repute  of  marriage,  they  should  find 
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himgailty;  that  they  need  not  find  that  he  lived  with  any  one  of 
them,  or  any  two  of  them,  all  the  time,  bat  he  must  live  with  them 
a  portion  of  the  time  within  the  dates  charged;  that  it  is  not  neces- 
sary to  the  offense  that  the  defendant  should  occupy  the  same  bed 
vith  the  women,  or  have  sexual  intercourse  with  them;  neither  is  it 
required  that  a  marriage  should  be  celebrated  between  any  of  them 
and  the  defendant.  The  jury  were  told  that  they  must  consider  the 
eyidence  all  together,  and  not  go  outside  of  it.  They  were  told  that 
thej  were  the  sole  judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence;  that  they  must  consider  it  all  together, 
Dot  giving  undue  weight  to  any  portion  of  it;  and,  in  conclusion, 
they  were  told  that  a  reasonable  doubt  is  a  doubt  based  upon  rea- 
son—based on  the  evidence  or  the  lack  of  evidence. 

Nothing  was  directly  said  to  the  jury  with  reference  to  the  remarks 
of  the  district  attorney,  or  with  regard  to  immaterial  evidence  iutro- 
daced  in  the  case.  The  testimony  had  a  very  wide  range,  extending 
back  for  many  years  prior  to  the  passage  of  the  Elmunds  act,  and. 
the  defendant  requested  the  judge  to  charge  the  jury  that  '^  the  law. 
distinguishes  between  the  continuing  of  the  status  of  a  polygamous 
marriage  and  cohabitation  between  the  parties.  The  former  is  not 
QDlawful,  and  its  continuance  affords  no  ground  for  inference  of  the 
fact  of  cohabitation.  It  is  not  necessary  that  the  parties  to  a  polyg- 
amous marriage  should  divorce  themselves  in  some  effectual  way,  ia 
order  to  entitle  themselves  to  the  presumption  of  iunocence  of  the 
offense  of  cohabitation."  There  can  be  no  question  but  that  this 
instruction  is  proper,  and  should  have  been  given,  and  its  refusal, 
was  error.  That  it  was  proper  is  readily  seen  by  an  examination  ol 
the  case  of  Murphy  v.  Eamsey,  114  U.  8.,  15. 

The  defendant  also  asked  the  court  to  instruct  the  jary  that  ''there 
is  no  duty  on  the  defendant  to  produce  in  court  his  children,  or  the 
women  mentioned  in  the  indictment;  nor  is  there  any  evidence  that 
the  defendant  has  had  any  agency  in  keeping  them  away,  or  in  pre- 
Tenting  the  service  of  subpoena  on  them,  and  the  jury  are  not.  au- 
thorized to  draw  any  inference  against  the  defetidant  from  their 
absence."  This  request  is  proper,  and  should  have  been  given. 
The  only  reason  that  I  can  conceive  for  its  refusal  and  the  failure 
of  the  court  to  say  anything  upon  this  subject  in  his  charge,  after 
the  matters  had  arisen  upon  the  trial,  and  in  the  course  of  the  argu- 
ment to  which  I  have  referred,  is  that  the  judge  must  have  believed 
that  the  jury  were  entitled  to  draw  an  inference  against  the  defend- 
ant on  acconnt  of  the  absence  of  those  parties.  After  the  court  had 
given  this  charge,  one  of  the  counsel  for  defendant  called  the  atten- 
tion of  the  judge  to  the  fact,  that  it  had  been  argued  to  the  jury 
that  there  is  no  presumption  of  law,  that  on  the  passage  of  the  Ed- 
munds act,  those  who  had  lived  in  polygamy  before  ceased  to  do  so, 
and  the  defendant's  counsel  called  the  attention  of  the  court  to  the 
fact  that  at  the  time  of  the  argument  the  court  did  not  correct  the 
prosecuting  attorney,  and  lequested  a  charge  upon  this  point,  to 
which  the  court  replied,  *'  I  did  not  wish  to  charge  upon  this  point; 
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I  have  charged  the  jury  that  the  law  presumes  the  defendant 
innocent." 

The  instraction  requested  by  the  defendant's  counsel  should  have 
been  given,  and  in  not  giving  it  the  court  virtually  allowed  the  jury 
to  believe  that  there  is  no  presumption  of  law  that  at  the  passage  of 
the  Edmunds  act,  those  who  had  lived  in  polygamy  before,  ceased 
to  do  so.  In  my  opinion,  such  is  the  presumption  of  law.  The 
court  was  also  requested  to  instruct  the  jury  that  evidence  of  Buy- 
thing  that  transpired  between  the  parties — the  defendant  and  his 
alleged  wives — or  their  relationship  between  each  other,  prior  to  the 
date  named  in  the  indictment,  is  immaterial,  except  for  the  purpose 
of  illustrating  their  conduct  afterwards.  The  request  should  have 
been  given,  and  so  ought  the  jury  to  have  been  instructed,  as  re- 
quested by  the  defendant,  that  ''Evidence  has  been  introduced 
tending  to  show  the  keeping  of  a  record  of  baptisms  and  blessings 
by  the  clerk  of  the  ward  in  which  the  defendant  lived.  That  evidence 
could  only  be  material  for  the  purpose  of  showing  that  the  defend* 
ant  had  nominated  some  of  his  children  for  either  of  those  rites,  and 
if  the  jury  find  that  this  defendant  did  not  have  have  the  names  of 
any  of  his  children  entered  in  that  book,  then  that  entire  testimony 
becomes  immaterial." 

I  have  already  called  attention  in  the  opinion  filed  in  the  Cannon 
case,  'to  the  various  requests  for  instructions,  which  were  made  in 
that  case  and  refused  by  the  court.  The  same  requests  were  made 
in  this  case  and  refused  by  the  court.  The  refusal  was  error.  The 
error  is  more  apparent  in  this  case,  the  testimony  being  less  sub* 
stantial  than  that  of  the  case  of  the  United  States  v.  Cannon. 

For  the  errors  that  I  have  pointed  out,  as  well  as  on  account  of 
many  others  apparent  upon  the  record,  I  dissent  from  the  opinion 
of  the  majority  of  this  court,  and  I  believe  that  the  defendant  Mus- 
ser  should  have  a  new  trial  granted  him,  because  the  record  dis- 
closes that  the  trial  which  resulted  in  his  conviction  was  not  a  fair 
trial. 
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CIRCUIT  COURT.  DISTRICT  OF  OREGON. 

DlTNDSX  MOBTGAOE  TbUST   iNYESTMKirr   COMPANY  V.  PaBBISH,    ET  AL. 

AicERiGAN    Fbbehold   Land  Mobtgagb   Oompany   of   London  v, 

Oboyes  bt  al. 
New  Bngland  Mobtqage  Segubity  Company  v.  Gboyes  et  al. 

JuLv  IS,  1886, 

MoBiOAOB  Tax  Law  or  1882.— On  the  question  of  whether  this  aot  of  the  lef<islatnre  oon- 
forms  to  the  oonstitution  of  Oregon,  this  court  follows  the  judgment  of  the  supreme  court  of 
the  stake,  in  Humford  ▼.  Sewell,  11  Or.,  67,  3  West  Coast  Rep.,  712;  and  Crawford  v.  Linn 
ooonty,  id.,  4^,  6  West  Coast  Rep.,  492;  and  on  the  question,  is  ib  in  conflict  with  the 
ooiutitotion  of  the  United  States,  the  ruling  of  this  court  in  the  Dundee  Mortgage  Trust 
hivatment  Company  v.  School  District  No.  1,  19  Feb.  Rep..  359,  2  West  Coast  Rep.,  241, 
ud  21  id.,  151,  3  West  Coast  Bep.,  606,  is  foUowed. 

An  Acr  Fob  RaibinoBevbrdi.— The  mortgage  tax  law  does  not  levy  any  tax  or  raise 
nir  revenue,  but  only  provides  that  when  a  tax  is  levied  or  a  revenue  raised,  that  mortgages 
diall  contribute  thereto  as  land. 

UsBQDAL  Abbbbsmkntb. — Where  the  law  requireii  that  mortgages  shall  be  valued  for  taxa- 
tion at  their  face  value,  and  all  lands  at  their  "  true  cash  value,"  and  the  assessor  of  a  county 
^illfolly  and  uniformly  values  the  mortgages  on  lauds  therein  at  their  face  value,  and  the 
luds  therein  at  only  one-third  of  their  cash  value,  such  assessment  is  illegal,  and  the  pay- 
ment of  the  two-thirds  of  the  tax  thereby  imposed  on  said  mortgages  may  be  enjoined. 

TzxDiB  OP  Patmbnt  op  Tax.— a  suit  to  enjoin  the  collection  of  a  tax  cannot  be  main- 
Wned  in  the  courts  of  the  United  States,  unless  it  appears  that  the  plaintiff  has  paid  or 
offered  to  pay  so  much  of  such  tax  as  he  concedes  to  be  due,  or  as  may  be  shown  that  he 
03ght  to  pay. 

Suits  to  enjoin  collection  of  tax.    The  opinion  states  the  facts. 

John  W.  Whdiley,  W.  D.  Feriton,  Raleigh  Scott,  for  the  plaint- 
iffs,  for  whom  also  a  written  argument  by  Uiomaa  M.  Cooley  was 
filed. 

B.  8.  Strahan,  John  Burnett,  Jos.  F.  Watson,  E,  B.  Watson,  A. 
fl.  Tanner,  H.  JEIurley  and  WiUiam  B.  Gilbert  for  the  several  de- 
fendants. 

DsADY,  J.  These  suits  are  brought  by  the  plaintiffs,  who  are 
foreign  corporations,  to  have  the  several  defendants,  enjoined,  as 
sherifEa  of  their  respective  counties,  from  collecting  certain  taxes 
levied  by  such  counties  upon  sundry  mortgages  belonging  to  them^ 
under  the  act  of  October  26, 1882,  session  laws,  64,  commonly  called 
"  the  mortgage  tax  law,"  by  the  sale  of  the  same. 
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Motion  for  provisional  injunctions  on  the  bills  and  demnrrers 
thereto,  on  the  ground  of  the  invalidity  of  the  law  and  the  illegality 
of  the  tax,  were  argued  and  submitted  together. 

The  bills  are  substantially  the  same,  and  from  them  it  appears, 
that  the  first  two  corporations  are  formed  under  the  laws  of  Great 
Britain — the  Dundee  company  having  its  principal  office  at  the 
burg  of  Dundee,  Scotland,  and  the  London  one,  at  London,  Eog- 
land,  the  third  is  formed  under  the  laws  of  Connecticut,  and  has  its 
principal  office  at  Boston,  Massachusetts,  and  each  is  formed  for 
the  purpose  of  loaning  money  in  this  state  on  note  and  mortgage, 
which  notes  are  made  payable  and  kept  without  the  state  at  such 
principal  offices  respectively;  that  the  Dundee  company,  as  assignee 
of  two  former  companies  of  that  place,  and  in  its  own  right,  is  the 
owner  of  six  hundred  and  forty-five  thousand  three  hundred  and 
seventeen  dollars  and  twenty-nine  cents  in  value,  of  such  notes  and 
mortgages  for  money  loaned  in  this  state  prior  to  the  passage  of  said 
act,  except  ninety  thousand  dollars  thereof,  upon  which  the  various 
counties  named  in  its  bill  levied  a  tax  in  1884,  amounting  to  nine 
thousand  nine  hundred  and  twenty-seven  dollars  and  thirty-two 
cents;  that  the  Connecticut  and  London  companies  are  the  owners 
of  such  notes  and  mortgages  for  money  loaned  in  this  state  prior  to 
the  passage  of  said  act,  upon  which  a  tax  was  levied  by  the  several 
counties  -named  in  their  respective  bills,  for  the  years  1883  and 
1884,  as  follows:  The  Connecticut  company,  of  the  value  of  two 
hundred  and  seven  thousand  three  hundred  and  fifty-nine  dollars  in 
1883,  and  of  the  value  of  two  hundred  and  thirteen  thousand  two 
hundred  and  seventv-four  dollars  in  1884,  and  the  London  company 
of  the  value  of  one  hundred  and  twelve  thousand  three  hundred  and 
sixty-eight  dollars  in  1883,  and  of  the  value  of  one  hundred  and 
fourteen  thousand  and  twenty-seven  dollars  in  1884,  upon  the 
former  of  which  a  tax  has  been  levied,  by  said  counties,  of  seven 
thousand  four  hundred  dollars  and  sixty-three  cents,  and  on  the 
latter  of  three  thousand  nine  hundred  and  fourteen  dollars  and 
seventy-seven  cents. 

The  objections  made  by  the  bills  to  the  validity  of  the  law  and 
the  legality  of  the  tax  may  be  summarized  as  follows: 

1.  The  act  is  void  because  passed  contrary  to  the  constitution  of 
the  state,  in  these  particulars:  (a)  it  is  an  act  ''  for  raising  reve- 
nue,*' but  originated  in  the  senate  instead  of  the  house,  contrary  to 
section  18,  article  iv.,  thereof;  (6)  it  was  not  read  by  sections  on  three 
several  days  in  each  house,  as  required  by  section  19  of  said  article ; 
(c)  it  involves  double  taxation  and  distinguishes  between  secured 
and  unsecured  notes  and  one  and  two  county  mortgages,  and  per- 
mits the  indebtedness  of  residents  to  be  deducted  from  their  assess- 
ments and  forbids  the  same  in  the  case  of  non-residents,  contrary 
to  section  1,  article  ix.,  thereof;  (d)  it  provides  that  debts  and 
mortgages  may  be  sold  for  the  non-payment  of  taxes  the  same  as 
land;  (e)  it  is  a  special  or  local  law  for  the  assessment  and  the  loca- 
tion of  taxes  contrary  to  section  23  of  said  article  iv. ;  (/)  the  plaint- 


Gir.  Ct.  Or.]  Mobtqage  Tax  Cabbb.  135 

iBa*  mortgages  are  assessed  in  said  oonnties  at  the  nominal  value  of 
the  debt  secured  thereby,  while  the  other  lands  situated  therein  are 
assessed  at  but  one-third  of  their  value,  thereby  causing  unequal 
and  ununiform  taxation  of  the  same  kind  of  property,  contrary  to  sec- 
tion 1  of  said  article  ix. 

2.  The  act  is  void,  because  in  conflict  with  the  constitution  of 
the  United  States  in  these  particulars:  (a)  it  impairs  the  obligation 
of  the  contract,  whereby  the  mortgagor  was  to  pay  all  taxes  on  the 
note  and  mortgage,  and  "  in  that  it  undertakes  to  change. the  situs 
of  notes  and  mortgages,"  which,  prior  to  said  act  were  owned  and 
held  elsewhere  than  in  Oregon;  (6)  it  impairs  the  negotiability  of 
promissory  notes  secured  by  mortgage  on  real  property;  (c)  the  sale 
of  the  debt  and  mortgage  involves  the  taking  of  private  property 
without  due  process  of  law. 

3.  The  assessment  in  Yamhill  county  is  made  or  about  to  be 
made  by  the  sheriff,  and  is,  therefore,  void. 

The  question  of  the  validity  of  the  act  of  1882  was  before  the  su- 
preme court  of  the  state  in  Mumford  v.  Sewell,  11  Or.,  67,  3  West 
Coast  Bep.,  712,  and  Crawford  v.  Linn  county,  id.,  482,  5  West 
Coast  Bep.,  492,  and  also  before  this  court  in  Dundee  Mortgage 
Trust  Investment  Company  v.  School  District  No.  1,  19  Fed.  Ilep., 
359,2  West  Coast  Bep.,  241,  and  21  id.,  151,  3  West  Coast  Bep., 
606. 

In  the  cases  decided  in  the  state  court  it  was  held : 

(1)  The  s'tate  may  tax  a  mortgage  in  the  county  where  recorded 
without  reference  to  the  residence  of  the  owner;  (2)  an  act  author- 
ixing  a  tax  does  not  impair  the  obligation  of  any  contract  between 
the  mortgagor  and  the  mortgagee;  (3)  the  origina  1  bill  on  file  in  the 
secretary  of  state's  office,  shows  that  the  act  was  read  on  three 
several  days,  as  required  by  section  19  of  article  iv.  of  the  state 
constitution,  and  that  is  sufficient;  (4)  the  act  is  not  in  conflict 
With  section  1  of  article  ix.,  nor  section  32  of  article  i., thereof,  con- 
cerning uniformity  and  equality  of  taxation;  and  does  not  exempt 
two  county  mortgages  from  taxation,  but  leaves  them  subject  thereto 
noder  previously  existing  laws;  (5)  the  legislature  may  fix  the  situs 
of  personal  property  for  the  purpose  of  taxation,  without  violating 
the  provision  of  the  state  constitution  concerning  equality  of  taxa- 
tion; (6)  the  phrase  "  special  law"  as  used  iif  section  23  of  article 
iv.  of  the  state  constitution  is  synonymous  with  "  private  law,"  and 
whether  a  law  is  public  or  private  depends  on  the  subject  matter; 
and  (7)  the  act  in  question  is  a  puolic  one,  and,  therefore,  not  a 
private  or  '*  special  "  one. 

In  the  case  before  this  court  it  was  held: 

(1)  Equity  has  jurisdiction  to  enjoin  the  collection  of  a  tax  levied 
nnder  an  invalid  law,  when  necessary  to  prevent  a  multiplicity  of 
suits;  (2)  the  act  in  question  does  not  impair  the  obligation  of  any 
contract  between  a  mortgagor  and  mortgagee  concerning  the  pay- 
ment of  the  tax  on  the  mortgaged  premises  or  the  debt  secured 
thereby;  the  state  is  no  party  to  such  contract,  and  its  power  to 
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impose  and  collect  taxes  on  persons,  property  and  basiness  within 
its  jurisdiction  cannot  be  affected  or  restrained  thereby;  (3)  the 
state  may,  so  long  as  it  does  not  trench  on  the  constitution  of  the 
United  States,  tax  all  persons,  property  and  basiness  within  its 
jurisdiction  or  reach;  and  whether  any  person,  property  or  business 
is  within  its  jurisdiction,  .is  not  a  federal  question,  and  must  be  de- 
termined by  the  state  for  itself. 

This  court  also  held  in  that  case  that  the  act  was  void,  because  in 
conflict  with  section  1  of  article  ix.  of  the  state  constitution,  requir- 
ing uniformity  in  assessment  for  taxation,  and  also  that  the  act  was  a 
special  one,  and  therefore  void,  because  in  conflict  with  subdivision 
10  of  section  23  of  article  iy.  thereof;  and  that  the  enforcement  by 
the  state  of  a  tax  levied  under  such  an  act  is  a  deprivation  of  prop- 
erty without  due  process  of  law,  contrary  to  section  1  of  the  xiv. 
amendment  of  the  constitution  of  the  United  States. 

This  court  will  follow  the  decisions  of  the  state  court  touching 
the  validity  of  this  act,  when  compared  with  the  constitution  of  the 
state,  and,  therefore,  all  objections  to  the  enforcement  of  this  tax  on 
that  ground,  are  out  of  place,  and  will  be  overruled  without  far- 
ther consideration :  Greene  v.  Neal's  Lessee,  6  Pet.,  291;  Stone  v. 
Wisconsin,  94  U.  S.,  181;  Town  v.  Perkins,  id.,  267;  Burgess  v. 
Seligman,  107  U.  8.,  33. 

Conceding  then  that  the  judgments  of  the  state  court,  in  Mum- 
ford  V.  Sewell,  and  Crawford  v.  Linn  County,  so  far  as  they  declare 
the  act  to  be  in  conformity  with  the  state  constitution,  furnish  the 
rale  of  decision  in  this  case,  and  assuming  that  the  rulings  hereto- 
fore made  by  this  court,  in  Dundee  Mortgage  T.  &  I.  Company  y. 
School  District  No.  1,  so  far  as  the  same  relate  to  federal  questions » 
will  be  followed,  there  are  but  two  objections  to  the  enforcement 
of  the  tax  left  for  consideration:  (1)  The  act  is  one  for  raising  rev- 
enue, and,  therefore,  void,  because  it  did  not  originate  in  the  house; 
and  (2),  admitting  the  law  to  be  valid,  the  tax  is  illegal,  because  of 
the  unlawful  conduct  of  the  persons  who  made  the  assessment  of 
property  in  these  various  counties,  whereby  the  plaintiff's  mort- 
gages are  valued  and  taxed  at  two-thirds  more  than  the  lands  in  the 
said  counties. 

In  Mumford  v.  Sewell,  supra,  71,  Justice  Waldo,  speaking  for  the 
court,  said:  ''  Some  of  us  have  had  considerable  doubt  whether 
the  bill  is  not  properly  a  bill  for  raising  revenue,  and,  therefore,  in 
violation  of  section  18  of  article  iv.  of  the  state  constitution,  because 
it  originated  in  the  senate,"  and  concludes  that  the  point  is  not 
sufficiently  clear,  as  then  advised,  to  warrant  the  court  in  declaring 
the  law  unconstitutional  on  that  ground.  In  Crawford  v.  Linn 
County,  the  point  does  not  seem  to  have  been  mooted. 

But  I  am  clear  that  this  is  not  a  bill  for  raising  revenue.  True, 
it  provides  that  when  revenue  is  to  be  raised  mortgages  shall  con* 
tribute  thereto  as  land.  But  it  does  not  authorize  or  provide  for 
levying  any  tax  or  raising  a  cent  of  revenue.  A  bill  for  raising  rev- 
enue or  a  ''  money  bill,"  as  it  was  technically  called  at  common  law. 
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ifl  a  bill  leyying  a  tax  on  all  or  some  of  the  persons,  property  or 
business  of  the  country  for  a  pnblic  purpose;  and  the  assessment  or 
listioe  and  yaluation  of  the  polls  or  property  preliminary  thereto, 
and  ail  laws  regulating  the  same,  are  merely  measures  to  secure 
what  may  be  deemed  a  just  or  expedient  basis  for  the  levying  of  a 
tax  or  raising  a  reyenue  thereon. 

The  constitution  of  the  United  States,  section  7  of  article  i. ,  con- 
tains a  provision  on  this  subject  similar  to  the  one  in  the  state  con- 
stitution. It  reads:  ''  All  bills  for  raising  revenue  shall  originate 
in  the  house  of  representatives,  but  the  senate  may  propose  or  con- 
cur with  amendments,  as  on  other  bills." 

In  speaking  of  this  clause.  Story,  in  his  commentaries  on  the  con- 
stitution, section  880,  says :  "  And,  indeed,  the  history  of  the  origin 
of  the  power,  already  suggested,  abundantly  proves  that  it  has  been 
confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the  words,  and 
has  not  been  understood  to  extend  to  bills  for  other  purposes, 
which  may  incidentally  create  revenue. " 

By  the  law  in  force  at  the  passage  of  the  act  of  1882,  persoaal 
property,  including  debts  secured  by  mortgage,  was  listed  to  the 
owner  in  the  county  where  he  lived  and  real  property  in  the  county 
in  which  it  was  situated,  and  both  were  required  to  be  assessed  for 
taxation  at  their  *'  true  cash  value:*'  Or.  Laws,  page  752. 
^  By  the  act  of  1882,  this  proceeding  was  so  far  changed  that  a 
mortgage  on  real  property  and  the  debt  secured  thereby  is  assessed 
and  taxed  to  the  owner  thereof  in  the  county  in  which  the  land  lies, 
and  is  required  to  be  valued  at  the  full  amount  of  such  debt  unless 
the  property  is  not,  in  the  judgment  of  the  assessor,  worth  so  much, 
in  which  case  it  must  be  assessed  at  its  "  real  cash  value." 

The  bills  allege  that  the  mortgages  of  the  several  plaintiffs  are 
assessed  by  the  assessors  in  the  several  counties  at  the  nominal 
value  of  the  debts,  while  the  lands  therein  are  only  assessed  at  one- 
third  of  their  value,  thereby  causing  said  lands  to  pay  only  one- 
third  of  the  taxes  that  they  ought  to  pay,  and  said  mortgages  two- 
thirds  more  than  they  ought  to  pay,  which  is  not  uniform,  but 
unequal  taxation. 

Upon  the  strength  of  the  case  of  Gummings  v.  National  Bank, 
101  U.  S.,  153,  counsel  for  the  plaintiffs  insist  that  this  discrimina- 
tion against  the  plaintiffs'  mortgages  renders  the  assessment  illegal. 

In  that  case  the  officers  charged  with  the  valuation  of  property 
for  taxation  in  Lucus  county,  where  the  bank  was  located,  adopted 
a  settled  rule  or  system  by  which  real  and  ordinary  personal  prop- 
erty was  estimated  at  one-third  of  its  value  and  moneyed  capital  at 
three-fifths  of  its  value;  and  the  state  board  of  equalization  increased 
the  valuation  of  the  bank  shares  to  their  full  value. 

The  bank  paid  one-third  of  the  tax  and  brought  suit  in  the 
United  States  circuit  court  against  the  treaurer  to  enjoin  the  col- 
lection of  the  remainder.  On  consideration  of  the  case  in  the 
supreme  court,  where  it  was  taken  by  appeal,  Mr.  Justice  Miller 
said,  that  *'  the  bank  had  the  same  right  under  the  laws  and  consti- 
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tntion  of  Ohio,  to  be  protected  against  unjust  taxation,  that  any 
citizen  of  the  state  has,  and  by  virtue  of  its  organization  under  the 
act  of  congress,  it  can  go  into  the  courts  of  the  United  States  to 
assert  that  right.'* 

The  court  held  that  the  tax  was  illegal  because  the  valuation  of 
the  property  not  only  operated,  but  was  intended  to  operate,  un- 
equally, in  violation  of  tne  constitution  of  the  state,  which  provided 
for  the  taxation  of  all  property  '*by  a  uniform  rule,*'  "  according 
to  its  true  value  in  money,"  and  for  this  reason,  and  not,  as  claimed 
by  counsel  for  defendants,  that  the  unequal  assessment  was  in  vio- 
lation of  the  act  of  congress  relating  to  the  taxation  of  the  shares  of 
the  national  banks,  it  granted  the  relief  and  allowed  the  injunction. 

But  counsel  for  the  defendants  also  insist  that  these  cases  are  not 
within  the  rule  laid  down  in  Gummings  v.  National  Bank,  because 
it  does  not  appear  that  the  unequal  assessments  here  complained  of, 
were  deliberately  intended;  and  also,  that  before  the  plain tifis  can 
have  relief  on  that  ground  it  must  appear  that  there  was  some  com- 
mon design  or  fraudulent  conspiracv  among  the  assessors  of  these 
various  counties  to  make  an  unequal  and  illegal  assessment  to  the 
prejudice  of  the  plaintiffs. 

But  it  is  not  necessary  that  there  should  be  any  actual  conspiracy 
or  expressed  design  to  disregard  the  law  in  this  respect,  on  the  part 
of  the  assessor,  to  render  an  assessment  illegal.  Whenever  the  as- 
sessor of  a  district  of  a  country  as  large  as  one  of  these  counties, 
uniformly  estimates  real  property  at  only  one-third  of  the  value  be 
places  on  mortgages,  it  is  impossible  to  attribute  the  result  to  the 
infirmity  of  human  judgment,  and  the  only  conclusion  possible  in 
the  premises  is  that  it  was  deliberatelv  and  willfully  done  in  pur- 
suance of  a  settled  purpose  or  rule  on  his  part;  and  where  the  same 
thing  occurs  in  a  number  of  counties  in  various  parts  of  the  state, 
it  is  manifest  that  the  action  of  the  assessors  is  not  only  willful  and 
deliberate,  but  that  it  is  the  result  of  a  general  and  well  understood 
custom,  to  substitute  this  conventional  value  of  real  property  for 
'*  the  true  cash"  one,  which  the  statute  requires. 

Indeed,  the  practice  is  so  universal  and  well  known,  that  the 
court  might  take  judicial  notice  of  it,  and  safely  assume  that  there 
is  not  an  acre  of  land  in  Oregon  that  is  valued  for  taxation  at  more 
than  one-half  its  ''  true  cash  value,"  and  that  generally  it  is  nofc 
valued  at  more  than  one-third  of  such  value.  Nor  is  it  a  sufficient 
answer  to  this  to  say,  as  counsel  does,  that  land  in  Oregon  does  not 
yield  an  income  of  six  per  centum  to  its  owners  on  its  assessed 
value.  For  the  annual  income  of  land  depends  not  alone  or  largely 
on  its  valte,  but  its  use  and  management. 

Probably  two- thirds  of  the  taxable  land  in  Oregon  is  unused,  ex- 
cept as  wild  pasture.  The  owners  of  this  property  do  not  expect 
any  income  from  it,  nor  are  they  entitled  to  any.  But  they  are  get- 
ting the  benefit,  year  by  year,  of  its  enhancement  in  value,  from  the 
general  growth  and  improvement  of  the  country,  to  which  they  often 
contribute  but  very  little. 


Cir. Ct. Or]  Mobtoage  Tax  Oases.  139 

But  it  is  not  probable  that  the  money  of  the  country  yields  an 
inoome  of  more  than  six  per  centnm.  Oertainly,  if  it  is  loaned  at 
legal  interest  and  pays  the  usual  taxes,  it  does  not.  Then,  there  is 
always  a  considerable  portion  of  this  capital  lying  idle,  but  still 
sabjeet  to  taxation.  And  yet,  in  the  nature  of  things,  personal 
property,  especially  money,  is  more  liable  to  escape  taxation  than 
land,  and,  therefore,  it  is,  that  in  a  country  goyerned  largely  by 
land  owners,  like  Oregon,  there  is  more  or  less  under  valuation  of 
land,  upon  the  specious  plea,  more  understood  than  expressed,  thai 
this  is  the  only  way  to  keep  eyen  with  the  moneyed  capital  of  the 
country,  and  secure  something  like  an  equality  of  burdens  between 
them. 

Bat,  be  this  as  it  may,  the  state  scheme  of  taxation  is  not  based 
on  the  income  derived  from  property,  but  its  "  true  cash  value,"  and, 
therefore,  it  is  useless  to  institute  a  comparison  between  the  pro- 
dnetivenesB  of  land  and  money. 

Upon  this  phase  of  the  case  I  am  inclined  to  think  the  plaintiffs 
are  entitled  to  relief  against  two-thirds  of  this  tax,  for  if  the  allega- 
tions in  the  bills  are  not  sufficient  as  to  the  deliberation  and  unifor- 
mity with  which  the  land  was  undervalued  by  the  assessor,  there  is 
no  doubt  but  what  they  can  be  truthfully  made  so. 

But  one  of  the  grounds  of  demurrer  to  these  bills  is,  that  so  far 
as  this  phase  of  the  case  is  concerned,  the  plaintiffs  are  not  entitled 
to  relief  in  these  suits,  because  it  does  not  appear  that  they  have 

'  *:  or  tendered  so  much  of  the  tax  as  it  appears  they  ought  to 


This  objection  is  well  taken.  In  State  Railway  Cases,  92  U.  S., 
617,  the  supreme  court,  in  considering  this  question,  say  that  before 
a  party  can  maintain  a  suit  to  enjoin  the  collection  of  a  tax,  he 
"  must  first  pay  what  is  conceded  to  be  due,  or  what  can  be  seen  to 
be  due  on  the  iface  of  the  bill,  or  be  shown  by  affidavits,  whether 
conceded  or  not,  before  the  preliminary  injunction  should  be 
granted.  The  state  is  not  to  be  thus  tied  up  as  to  that  which  there 
is  no  contest,  by  lumping  it  with  that  which  is  really  contested.  If 
the  proper  officer  refuses  to  receive  a  part  of  the  tax,  it  must  be 
tendered,  and  tendered  without  the  condition  annexed  of  a  receipts 
in  full  for  all  taxes  assessed.  ^  *  *  We  li^  it  down  with  unani* 
mity,  as  a  rule  to  govern  the  courts  of  the  United  States  in  their 
action  in  such  cases."  To  the  same  effect  is  the  ruling  in  National 
Bank  V.  Kimball,  103  U.  S.,  733,  and  in  Huntington  v.  Palmer,  7 
Saw.,  335. 

The  assessment  of  the  plaintiff's  mortgages  for  1884  in  Yamhill 
county,  is  made  by  the  sheriff  under  section  3  of  the  old  territorial 
act  of  January  26, 1855,  Or.  Laws,  page  769,  section  98,  which  au- 
thorized that  officer,  to  assess  and  collect  a  tax  on  any  property 
which  he  might  find  had  been  omitted  from  the  assessment  roll, 
there  being  then  no  provision  in  the  law  for  a  board  of  equalization. 
It  is  suggested  that  this  section  was  repealed  by  the  act  of  October 
25, 1870,  session  laws,  52,  constituting  the  county  judge,  clerk  and 
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Msessor  a  board  of  equalization,  and  the  suggestion  is  not  with- 
out force. 

It  is  also  maintained  that  this  section  is  Toid  under  the  fourteenth 
amendment,  because  it  deprives  the  party  affected  by  th«  assess- 
ment of  his  property  without  due  process  of  law,  in  tnat  it  makes 
the  fiat  of  the  sheriff,  without  notice  to  the  owner,  sufficient  evi- 
dence that  his  property  has  been  omitted  from  the  assessment  roll, 
and  is  of  a  certain  value  for  the  purpose  of  taxation,  to  which  it  is 
thereby  made  liable  without  any  more  to  do. 

Under  the  rule  carefully  laid  down  by  the  supreme  court  in 
Davidson  v.  New  Orleans,  96  U.  8.,  104, 1  think  this  point  is  well 
taken.  The  listing  and  valuation  of  the  property  is  done  bj[  the 
sheriff  arbitrarily  and  without  notice  to  the  owner,  and  there  is  no 
provision  for  correcting  his  action  in  either  respect,  but  the  collec- 
tion of  the  tax  follows  immediately  upon  such  listing  and  valuation, 
and  by  the  sale  of  the  property  if  necessary.  Nor  does  section  4  of 
the  same  act:  Or.  Laws,  page  769,  section  99;  which  authorizes  the 
sheriff  upon  application  of  the  party  interested,  to  correct  certain 
errors  of  the  assessor,  apply  to  an  assessment  made  by  the  sheriff 
under  section  3;  nor  would  it  be  sufficient  to  make  it  due  process  of 
law  if  it  did.  The  party  aggrieved  would  still  be  without  notice  of 
the  proceeding  until  the  tax  was  demanded  or  the  property  seized 
for  non-payment  thereof. 

But  this  'proceeding  of  the  sheriff  did  not,  and  does  not,  excuse 
the  plaintiffs  from  paying  the  proper  tax  on  their  mortgage  in  this 
county  for  the  year  lo84.  Generally,  it  may  be  said,  that  the  levy 
and  collection  of  a  tax  is  a  proceeding  in  invUum,  to  which  the  tax- 
payer is  only  passively  a  party.  But  when  he  becomes  an  actor  in 
the  matter  and  seeks  the  aid  of  a  court  of  equity,  to  protect  him 
against  some  threatened  wrong  in  the  premises,  the  situation  is 
changed,  and  the  rule  applies— 4ie  who  seeks  equity  must  do  equity — 
which,  in  this  case,  means  that  the  plaintiffs  must  pay  or  offer  to 
pay,  whatever  they  ought  to  have  paid,  if  they  had  been  duly  as- 
sessed in  1884,  before  they  can  invoke  the  aid  of  this  court  to  enjoin 
the  sheriff  from  collecting  the  tax  upon  this  illegal  assessment. 

The  motions  for  injunctions  are  disallowed  and  the  demurrers 
sustained* 
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SUPREME  COURT  OF   OREGON. 
State  v.  Hale. 

FUtd  June  11,  1885, 

CiniiNAL  Law— P0S8K88ION  op  Recently  Stolen  Property— Presumption.— The  pre- 
flunption  raised  by  the  pomeseioD  by  the  prisoner  of  recently  stolen  property  is  one  of  fact 
from  which  the  jury  may  infer  gailt.  And  it  is  error  for  tl^  court  to  instruct  them  as  a  mat- 
ter of  law,  to  convict,  upon  such  possession  being  unexplained. 

Appeal  from  Umatilla  coanty.     The  opinion  states  the  facts. 
Wm.  Ramsey,  for  the  appellant. 

Morion  D.  Clifford^  district  cUtornej/,  and  W.  H.  Holmes,  for  the  re- 
spondent. 

LoBD,  J.  The  defendant  was  indicted  for  the  larceny  of  certain 
cattle,  tried  and  convicted,  and  from  the  judgment  of  conviction 
brings  this  appeal  to  this  conrt.  There  are  nnmerons  assignments  of 
error,  bnt  after  an  attentive  examination  of  them,  we  are  satisfied 
that  there  is  bat  one  material  error.  The  conrt  instructed  the  jury 
that  "when  property  recently  stolen,  is  found  in  the  possession  of 
any  person,  such  possession  raises  a  presumption  of  guilt,  and  unless 
he  shows  that  he  came  honestly  into  the  possession  of  said  property, 
the  law  will  presume  that  he  stole  the  same."  The  objection  to  this 
instruction  is,  that  the  weight  to  be  given  to  fact  or  circumstance,  is, 
nnder  our  statute,  to  be  left  to  the  jury;  that  the  court  is  not  au- 
thorized to  pass  upon  the  weight  to  be  given  to  any  circumstance,  or 
to  direct  the  jury  in  reference  thereto.  It  is  often  stated  that  the 
lecent  possession  of  stolen  property  by  the  prisoner  unexplained, 
raises  the  presumption  that  he  is  the  thief,  and  that  this  presump- 
tion shifts  the  burden  from  the  state  to  the  prisoner.  But  the  pre- 
sunption  raised  by  such  circumstances  is  one  of  fact,  from  which  the 
jury  may  infer  guilt.  There  is  no  legal  presumption  of  guilt  from 
the  recent  possession  of  stolen  property.  In  Gonkenright  v.  People, 
35  111.,  264,  it  was  held  error  to  instruct  a  jury  upon  a  trial  for  lar- 
ceny, that  possession  of  stolen  property  soon  after  it  is  stolen,  is  of 
itself  prima /acte  evidence  of  theft  by  the  possessor  and  the  burden 
of  proving  his  possession  to  have  been  honest,  is  there  thrown  upon 
him.  The  question  is  undoubtedly  a  vexatious  one;  and  upon  it,  as 
Mr.  Bishop  says,  "all  sorts  of  utterances  are  to  be  found  in  the 
books:"  Bishop's  Orim.  Pr.,  sec.  740.  But  we  regard  it  as  a  ques- 
tion of  fact  and  not  of  law,  to  be  submitted  to  the  jury  and  for  them 
to  determine  whether  the  defendant  is  the  guilty  party  or  not.  In 
Cartis  v.  State,  6  Gol.»  the  court  say:  ''The  possession  of  such 
ehattel  as  a  horse,  two  months  after  the  theft,  is  a  circumstance  to 
be  considered  by  the  jury,  but  it  does  not,  even  unexplained,  raise 
a  conclusive  presumption  of  the  prisoner's  guilt.  The  jury  may, 
and  should,  give  it  proper  thought  as  evidence,  but  the  matter  is  for 
them,  and  they  are  not  bound  in  such  case  to  convict  the  prisoner 
Qoless  they  are,  upon  the  whole  evidence,  satisfied  of  his  guilt."  In 


142  West  Coast  Aepobteb.  [Sup.  Ct,  Or^ 

State  y.  Hooje,  50  N.  H.,  510,  this  whole  subject  and  the  authorities^ 
upon  it,  is  ably  and  thoroughly  reviewed,  and  the  result  there 
reached  is  in  conformity  with  our  views.  We  think  the  instructioik 
was  error.     The  judgment  must  be  reversed  and  a  new  trial  ordered. 


City  of  Salem  Company  v.  Salem  Flourino  Mills  Company. 

Filed  June  11,  1886. 

EviDSNCE  AND  Pleadixob  Rbvikwed  at  length,  and  decree  ordered  to  be  entered  in  oon- 
formity  with  the  opinion. 

Appeal  from  Marion  county.    The  opinion  states  the  facts. 
Oeorge  H.  Williams  and  Shaw  dt  Burnett,  for  the  appellant. 
McDougall  &  Bower  and  TiL  Ford,  for  the  respondent. 

Thayer,  J.  This  is  an  appeal  from  a  decree  of  the  circuit  court: 
for  the  county  of  Marion,  rendered  in  favor  of  the  respondent  and 
against  the  appellant,  in  a  suit  commenced  in  that  court  by  the- 
respondent  to  CDJoin  the  appellant  from  the  constraction  of  a  cer- 
tain dam  upon  what  is  known  as  Mill  creek,  in  the  city  of  Salem. 
The  parties  are  both  private  corporations  organized  under  the  laws- 
of  the  state  of  Oregon,  for  the  purpose  of  operating  mills  and  maa- 
ufacturiug  flour,  and  doing  a  general  milling  business. 

The  respondent  alleged  in  its  complaint  that  it  owned  and  oper- 
ated two  large  flouring  mills  run  by  water  power  supplied  throu^b 
the  channel  of  Mill  creek,  running  among  other  places  through  the 
city  of  Salem,  until  it  reached  a  point  near  said  mills,  where, 
through  a  flume  it  supplied  them  with  water  by  which  they  were 
operated ;  that  respondent  was  entitled  to  one-half  the  water  that^ 
ran  in  Mill  creek  from  natural  and  artificial  supply;  that  it  had  the 
right  to  use  and  enjoin  one-half  the  waters  flowing  in  said  creek^ 
and  to  make  sales  of  water  thereon,  and  to  erect  dams  upon  the^ 
same,  and  to  erect,  build  and  maintain  a  dam  at  a  point  known  as-' 
the  "bend"  of  said  creek,  at  Waller's  claim,  in  said  city  of  Salem ^ 
in  order  to  give  water  to  the  appellant,  whose  race  entered  said 
creek  immediately  above  the  point  named  for  said  dam,  and  that 
said  appellant  was  entitled  to  have  flow  through  said  race  and  from 
Mill  creek,  one-half  the  natural  flow  therein,  and  •what  water  had 
heretofore  been  turned  therein  from  the  Santiam  river;  that  the  re- 
spondent had  the  right  to  maintain  and  repair  such  dam,  and  se 
construct  and  maintain  the  same  as  to  cause  a  fair  division  of  the 
water  aforesaid  in  two  equal  moieties  between  the  two  parties;  that 
for  a  period  of  over  ten  years  a  dam  had  been  maintained  at  said 

Soint  at  the  bend  of  said  Mill  creek,  in  order  to  give  and  was  giving 
le  appellant  one-half  of  said  water  as  aforesaid;  that  said  appel- 
lant, on  or  about  the  thirteenth  day  of  July,  1883,  tore  away  said 
dam  without  any  good  cause,  and  against  the  will  or  consent  of  the 
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respondent,  and  against  its  remonstrance;  built  with  heavy  lumber, 
bolts  and  planks,  another  dam  at  the  same  point,  but  higher  than 
the  former  dam,  and  so  constructed  the  same  that  the  appellant 
thereby  ffot,  or  would  have  got,  more  than  half  the  water  flowing 
down  Mill  creek,  to  wit,  aboat  two-thirds  thereof,  to  the  injury,  etc. ; 
that  the  respondent,  within  the  then  last  five  days,  demanded  from 
the  appellant  its  removal,  and  after  its  refusal  to  remove  the  same, 
tore  oat  the  central  portion  of  said  dam,  and  commenced  work  to 
bnild  another  and  proper  dam  instead  thereof,  with  a  view  of  divid- 
iogthe  water  equally  between  said  corporations,  of  which  appellant 
had  notice;  that  the  appellant  obstructed  the  respondent  and  its 
employees  from  proceeding  with  said  work,  and  wrongfully  took 
possession  and  control  of  the  land  adjoining  such  dam,  and  the 
channel  of  the  stream,  and  had  commenced  to  erect  and  build  a 
dam  of  a  permanent  character,  and  strongly  constructed,  similar  U> 
the  one  already  torn  away,  but  of  such  a  construction  that  the  ap- 
pellant will  get  about  two-thirds  of  the  water  coming  down  the 
channel  of  Mill  creek  as  aforesaid,  to  which  it  was  not  entitled.  And 
the  respondent  charged  that  unless  the  appellant  was  enjoined  from 
farther  proceeding  with  the  building  of  such  dam,  a  permanent^ 
irreparable  injury  would  be  done  to  the  respondent,  and  it  would 
not  be  able  to  run  its  mills  as  they  were  wont,  and  as  respondent 
had  a  right  to  have  them  run  and  that  a  great  loss  and  damage 
woold  be  done  to  the  respondent,  if  the  appellant  was  not  so  en- 
joined from  building  and  erecting  such  dam  that  it  was  engaged  in 
80  wrongfully  erecting,  against  the  remonstrance  of  the  respondent, 
and  in  violation  of  its  rights;  that  respondent  had  no  plain,  speedy 
and  adequate  remedy  at  law.  Wherefore,  respondent  prayed  for  a 
decree  of  said  court  restraining  the  appellant  and  its  servant,  or 
servants,  from  proceeding  further  with  the  erection  of  said  dam,  or 
interfering  in  any  way  with  the  respondent,  or  its  servants,  in  the 
erection  of  a  proper  dam  as  above  set  forth,  and  costs  and  disburse- 
ments of  the  suit. 

The  appellant  denied  in  its  answer  that  it  was  only  entitled  to 
have  flow  through  said  race  one-half  the  natural  flow  of  water  in 
said  creek,  and  what  had  been  turned  therein  from  the  Santiam 
nrer;  but  averred  that  it  was  entitled  to  have  flow  into,  and  through 
said  race  one-half  of  the  water  as  it  had  theretofore  flowed  in  said 
creek,  and  also  one-half  of  the  water  in  said  creek,  as  it  might 
thereafter  flow,  or  be  made  to  flow,  including  all  water  from  the 
Santiam  river,  as  well  as  the  natural  flow  of  the  said  creek;  denied 
that  the  respondent  had  the  right  to  maintain  or  repair  said  dam, 
or  any  dam  upon  or  across  said  creek,  or  to  construct  or  maintain 
the  same  for  any  purpose,  and  denied  that  the  dam  theretofore  ex- 
isting at  the  said  bend  of  Mill  creek,  gave  or  was  giving  to  the  ap- 
pellant one-half  of  the  water  theretofore  flowing  through  said  creek; 
denied  tearing  away  the  old  dam  without  any  good  cause,  or  against 
the  will  or  consent  of  the  respondent,  or  that  against  its  remon- 
strance it  built  another  dam  at  the  same  point,  or  that  it  constructed 
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any  such  dam  so  that  it  goi»  or  would  have  received,  more  than  one- 
half  of  the  water  flowing  down  Mill  creek,  and  denied  all  injury  and 
damage  alleged  in  the  complaint.  Averred  that  the  dam  referred 
to  in  the  complaint  was  an  old,  decayed  and  leaky  dam,  and  did  not 
turn  one-half  of  the  water  flowing  to  it  into  the  race  so  as  to  give 
appellant  the  use  of  one-half  of  the  water  flowing  in  said  creek; 
that  appellant  proposed  to  join  with  respondent  in  the  constraction 
of  a  new  dam  in  place  of  said  old  one,  but  that  the  latter  refused, 
and  that  thereupon  the  appellant  removed  the  old  dam,  and  with 
the  knowledge  and  consent  of  respondent  erected  a  new,  good  and 
substantial  one  in  place  thereof,  which  it  claimed  was  constructed 
so  as  to  divide  the  waters  of  said  creek  equally  between  the  parties. 
Denied  that  the  respondent  demanded  the  removal  of  the  new  dam, 
and  averred  that  it  secretly,  and  in  the  night  time,  destroyed  it,  and 
thereby  prevented  the  waters  from  going  to  appellant's  mill;  denied 
that  the  respondent  commenced  the  construction  of  another  dam 
with  the  view  of  dividing  said  waters  equally;  denied  that  it  ob- 
structed respondent  from  proceeding  witn  said  work,  and  alleged 
that  the  respondent  pretended  to  do  some  work  near  said  dam  for 
the  purpose  of  harrassing  appellant;  admitted  that  another  sub- 
stantial dam  had  been  erected  in  place  of  the  one  torn  away  by 
respondent,  but  denied  that  by  means  of  it  appellant  would  get 
more  than  one-half  of  the  water;  averred  that  the  new  dam  ^was 
dividing  the  water  equally  between  the  parties,  and  denied  that  any 
injury  would  be  done  the  respondent  by  means  of  the  said  dam,  or 
that  it  would  not  be  able  to  use  its  mills  as  they  were  wont,  or  as  it 
had  the  right  to  have  them  run. 

The  appellant  also,  by  way  of  counterclaim  alleged  that  on  the 
seventeenth  day  of  December,  1856,  the  legislative  assembly  of  the 
territory  of  Oregon  incorporated  the  Willamette  Woolen  Manufac- 
turing Company,  with  power  to  bring  water  from  the  Santiam  river 
to  any  place  or  places  in  or  near  Salem,  through  the  channel  or 
valley  of  Mill  cree^L,  and  with  power  to  enter  upon  lands  and  also 
said  creek,  and  to  do  all  things  proper  and  suitable  for  the  safe, 
direct  and  economical  conveyance  of  the  water  aforesaid.  Said  cor- 
poration was  to  have  exclusive  right  to  the  hydraulic  powers  and 
privileges  created  by  the  water  taken  by  it  from  the  Santiam  river, 
and  the  right  to  rent  and  sell  the  same  or  any  portion  thereof  as  it 
might  deem  expedient;  that  on  the  eleventh  day  of  April,  1870,  said 
corporation  executed  a  deed  to  the  Salem  Flouring  Mills  Company 
for  certain  real  estate,  mill  machinery,  flumes,  dwelling  houses, 
wharf  and  water  power,  with  their  appurtenances  as  therein  de» 
scribed. 

Said  deed  contains  the  following  covenants  and  agreements  be- 
tween the  parties  thereto:  "  And  the  said  parties  hereto  mutually, 
specially,  covenant  and  agree  unto  each  other,  their  successors  and 
assigns,  and  this  covenant  shall  be  construed  to  run  with  the  title 
to  said  premises  as  follows,  to  wit:  That  the  said  Salem  Flouring 
Mills  Company,  shall  be  entitled  to  have  the  Santiam  water  whi<£ 
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is  introduced  to  Salem  by  said  Willamette  Woolen  Manufacturing 
Company,  except  the  water  right  heretofore  granted  to  the  state 
of  Oregon  by  contract,  divided  into  two  equal  parts,  and  that  one- 
half  of  the  same  shall  flow  and  be  conducted  by  the  race  now  in 
use  to  the  premises  herein  granted  to  the  party  of  the  second  part, 
and  the  other  half  thereof  shall  flow  down  in  the  natural  channel  of 
Hill  creek,  or  through  such  other  channel  as  may  be  provided;  said 
division  of  said  Santiam  water  shall  be  made  at  or  near  the  dam  on 
the  land  claim  of  A.  F.  Waller  and  wife,  where  the  race  running  to 
the  oil  mill  is  taken  out  of  Mill  creek.  That  said  Salem  Flouring 
Mills  Company  shall  be  entitled  to  the  use  and  flowage  of  the  nat^ 
oral  w^ter  of  said  Mill  creek,  to  the  same  extent,  and  in  the  same 
manner  as  the  said  Willamette  Woolen  Manufacturing  Company  is 
now  entitled,  but  at  no  time  shall  said  party  of  the  second  part, 
draw,  or  cause  to  flow  to  their  works,  more  than  one-half  of  said 
natural  flow  of  Mill  creek.  And  it  is  further  covenanted  by  and 
between  the  parties  hereto,  their  successors  and  assigns,  that  the  said 
Salem  Flouring  Mills  Company  shall  pay  one-sixth  of  the  expense, 
or  do  one-sixth  of  the  labor,  and  furnish  one-sixth  of  the  material 
necessary  to  maintain  in  f  uU  use  and  repair  the  head  race  and  gates  . 
on  or  near  the  Santiam  river,  now  owned  and  used  by  Willamette 
Woolen  Manufacturing  Company  for  introducing  said  Santiam 
water  to  Salem;  also  maintain  the  dam  on  said  Waller's  claim.  And 
said  Salem  Flouring  Mills  Company  further  agree  to  pay  one  sixth 
of  the  expense,  or  do  one-sixth  of  the  work  of  clearing  out  the  chan- 
nel of  Mul  creek  and  enlarging  the  said  head  race  and  gates,  in  case 
the  owners  of  four  of  the  six  water  powers  in  Salem  shall,  in  future, 
decide  to  enlarge  the  flowage  of  water  from  said  Santiam  river  to 
8alem  aforesaid.  And  the  said  Salem  Flouring  Mills  Company, 
their  successors  and  assigns,  shall  pay  one  sixth  of  all  damages 
caused,  or  to  be  paid  on  account  of  maintaining,  continuing  or  en- 
ki^ng  said  head  race,  works,  or  the  flowage  of  said  waters  from 
the  Santiam  river  to  Salem;  and  it  is  further  covenanted  and  agreed, 
that  said  Willamette  Woolen  Manufacturing  Company,  its  successors 
and  assigns,  shall  keep  up,  or  cause  to  be  kept  up,  the  necessary  works 
and  improvements  to  secure  the  usual  flow  of  the  Santiam  water 
through  their  race  and  head  gates  near  the  Santiam  river  to  Salem 
at  all  reasonable  times,  inevitable  accidents  excepted,  and  shall  be 
liable  to  pay  five-sixths  of  the  expense  thereof,  and  the  said  Salem 
Flouring  Mills  Company  shall  be  liable  to  pay  the  remaining  one- 
sixth  of  the  expense  thereof." 

That  appellant,  by  authority  of  the  Willamette  Woolen  Manufac- 
turing Company,  proceeded  to  construct  a  new  dam  in  place  of  the 
old  one,  after  requesting  respondent  to  join  in  the  construction 
thereof,  but,  before  putting  up  the  dam,  it  requested  the  respondent 
to  examine  the  plan  of  the  proposed  new  dam,  and  its  mode  of 
construction,  so  as  to  be  satisfied  that  it  would  fairly  and  equally 
divide  the  water  between  the  parties,  and  thereupon  the  respondent 
sent  its  engineer,  who,  with  the  engineers  appointed  by  the  appel- 


146  West  Coast  Befobteb.  [Sap.  Ot.  Or. 

lant,  examined  the  plans  and  mode  of  bnilding  said  dam,  and  agreed 
that  it  wonld  be  a  dam  when  completed,  that  would  equally  and 
fairly  divide  the  water;  that  after  removing  the  old  dam,  the  appel- 
lant constructed  on  the  site  of  it  the  new  one  according  to  the  plans 
and  specifications  agreed  to  by  said  engineers;  that  soon  after,  as 
before  mentioned,  the  respondent  destroyed  it,  and  wantonly  and 
maliciously  destroyed  the  timbers  and  lumber  of  which  it  was  con- 
structed; Uiat,  thereupon  the  appellant,  by  authority  of  the  Will- 
amette Woolen  Manufacturing  Company,  erected  the  new  one;  that 
just  before  its  completion,  the  respondent,  by  false  representations, 
obtained  from  the  county  judge  of  Marion  county,  an  injunction  to 
restrain  appellant  from  completing  it,  and  thereupon,  the,  Will- 
amette Woolen  Manufacturing  Company  completed  it;  that  the 
object  and  purpose  of  the  respondent  in  its  proceedings,  were  to 
prevent  appellant  from  having  the  use  of  one-half  of  the  water;  that 
it  had  machinery  and  mills  of  great  value  wholly  depending  upon 
«aid  water  for  their  operative  power,  which,  if  the  water  were  diverted, 
would  be  rendered  of  little  or  no  value,  atid,  after  alleging  other 
;^rievance8  committed  by  the  respondent,  the  appellant  prayed  an 
injunction  against  the  respondent. 

A  reply  was  filled  on  the  part  of  the  respondent  to  the  new  matter 
«et  forth  in  the  answer,  in  which  the  respondent  admitted  the 
incorporation  of  the  Willamette  Woolen  ManufacturiDg  Company, 
AS  alleged  in  said  answer,  but  denied  that  it  executed  a  deed  to 
appellant  with  covenants  as  set  forth  therein,  except  as  especially  set 
out  in  said  reply,  in  a  deed  of  conveyance  of  the  eleventh  day  of 
April,  1870,  attached  thereto,  and  marked  "  Exhibit  A,"  but  denied 
specifically  every  other  allegation  of  such  new  matter.  The  deed 
of  which  said  exhibit  A  is  alleged  to  be  a  copy,  is  the  deed  of 
April  11,  1880,  referred  to  in  appellant's  answer,  "and  contains  the 
following  additional  covenant  relating  to  the  grant  of  the  water 
right  in  the  water  flowing  in  said  creek,  viz. :  *'  And  it  is  cove- 
nanted and  agreed  that  the  Salem  Flouring  Mills  Company  shall 
have  the  right  to  construct  a  waste  gate  through  the  levee,  near  the 
creek  and  block  No.  36,  or  through  the  flume  above  the  long  bridge, 
so  as  to  discharge  all  or  any  art  of  the  water  belonging  to  said 
Salem  Flouring  Mills  Company  into  the  bed  of  South  Mill  creek,  as 
the  convenience  of  said  party  of  the  second  part  may  require.  And 
it  is  further  understood  and  agreed,  that  in  case  any  time  hereafter, 
said  Willamette  Woolen  Manufacturing  Company  shall  desire  to 
introduce  Santiam  water  to  Salem  for  the  purpose  of  watering  the 
•city,  they  shall  have  the  privilege  of  diverting  a  sufficient  amount 
of  water  from  Mill  creek  above  Salem  for  such  purpose;  provided, 
always,  that  they  introduce  and  cause  to  flow  into  the  channel  of 
said  Mill  creek  a  sufficient  amount  of  Santiam  water,  additional  to 
what  is  used  for  milling  purposes,  as  will  make  said  mill  powers  at 
Salem  as  good  as  before  the  use  of  any  part  thereof  for  watering 
said  city.  And  in  case  said  Salem  Flouring  Mills  Company  shall 
-desire  to  take  a  sixth  part  or  interest  in  said  project  of  watering 
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said  city  of  Salem,  they  shall  be  entitled  to  do  so  by  paying  one- 
sixth  part  of  the  cost  of  said  water  works  and  paying  one-sixth  of 
all  expenses  thereof  at  the  time  when  the  same  are  constructed." 

These  are  the  sabstantial  issues  in  the  case.  There  were  many 
charges  of  bad  faith,  and  criminations  and  recriminations  made^ 
bat  mej  do  not  affect  the  main  points. 

The  pleadings  are  very  extensive,  though  the  issues  tendered  by 
them  may,  taken  all  together,  be  resolved  into  a  simple  question  of 
^controversy.      Sach  of  the  parties  had  flouring  mills,  each  required 
the  water  that  flowed  down  Mill  creek  to  operate  them,  and  each 
was  confessedly  entitled  to  one-half  the  water  thereof.     The  appel- 
lant, in  order  to  secure  a  flow  of  the  water  to  its  mills,  was  compelled  to 
have  a  dam  across  the  creek,  at  a  point  below  and  near  the  mouth  of 
its  race.      Its  right  to  a  dam  is  conceded,  and  the  point  of  its  location 
had,  longprior  to  the  time  of  the  commencement  to  build  it,  been  se- 
lected.    The  condition  of  the  old  dam  as  to  decay,  and  being  out  of 
repair,  is  made  an  issue  in  the  case,  but  certainly  not  a  very  important 
one,  as  the  covenant  in  the  said  deed  of  April  11,  1870,  expressly  re- 
qoired  the  appellant  to  maintain  the  dam.     The  appellant  alone  was 
interested    in    keeping  it  up,  and  if  it  built  a  new  one  every  six 
months,  the    respondent  was  not  affected  at  all.     The  respondent 
iras  only   entitled   to  one-half  the  water,  and  without  the  dam  it 
would  get  all  of  it.     It  was  necessary,  therefore,  for  the  appellant, 
HA  well  as  obligatory  upon  it,  to  have  a  dam,  and  unless  the  building 
of  it  in  some  ^way  interfered  with  the  respondent's  getting  its  half  of 
the  water,  the    latter  had  no  cause  of  complaint      The  pleadings 
show  that  the  appellant  had  authority  to  build  the  dam,  subject  only 
to  the  restriction  that  it  should  be  built  on  the  site  on  Waller's  claim 
where  the  old  dam  was  situated,  on  the  said  eleventh  day  of  April, 
1870;  that  is,  the  covenant  to  maintain  the  dam — the  old  dam — im- 
plied the  right  and  imposed   the   obligation  upon  the  appellant  to 
rebuild  it;  otherwise,  it  could  not  be  maintained.     The  maintenance 
of  the  dam  would  probably  imply  that,  in  the  event  of  its  having  to 
be  rebailt,  it  should  be  built  on  the  same  spot.     This  would  be  the 
strongest  construction  that  could  be  claimed  against  the  appellant. 
The  hight  of  the  dam  and  the  manner  of  coni^tructing  it  are,  so  far 
as  appears  from  the  pleadings,  unrestricted.     The  appellant  is  lim- 
ited by  the  terms  of  the  covenant  as  to  the  amount  of  water  it  is 
entitled  to ;  that  is,  it  is  entitled  '*  to  have  the  Santiam  water  which  is 
introduced  to  Salem  by  said  W.  W.  M.  Co.,  except  the  water  right 
heretofore  (theretofore)  granted  to  the  state  of  Oregon  by  contract, 
divided  into  two  equal  parts,  and  that  one-half  of  the  same  shall 
flow  and  be  conducted  by  the  race  now  (then)  in  use  to  the  premises 
herein  (therein)  granted  to  the  party  of  the  second  part,  and  the 
other  haJf  thereof  shall  flow  down  in  the  natural  channel  of  Mill 
creek,  or  through  such  other  channels  as  may  (might)  be  provided." 
As  to  the  water  naturally  flowing  in  said  creek,  the  appellant  is  by 
said  covenant  restricted  as  follows :  ' '  That  said  Salem  Flouring  Mills 
Company  shall  be  entitled  to  the  use  and  flowage  of  the  natural 
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water  of  said  Mill  creek,  to  the  same  extent  and  in  the  same  manner 
as  the  said  Willamette  Woolen  Manufacturing  Company  is  now 
(then)  entitled,  but  at  no  time  shall  said  party  of  the  second  part 
draw  or  cause  to  flow  to  their  works  more  than  one-half  of  said 
natural  flow  of  Mill  creek." 

It  may  be  inferred  from  the  pleadings,  and  the  proofs  shown, 
that  the  respondent,  since  the  execution  of  the  said  deed  of  April  11, 
1870,  has  succeeded  to  the  rights  of  said  Willamette  Woolen  Manu- 
facturing Company  in  said  water,  and  occupies  the  relation  to  the 
appellant  of  a  purchaser  of  those  rights  from  said  woolen  company, 
under  a  purchase  thereof  subsequent  to  the  execution  of  that  deed. 
It  may,  therefore,  be  deduced  from  the  pleadings  alone  that  the  re- 
spondent had  the  right*  to  have  one- half  of  the  water  that  flowed  in 
Mill  creek«  including  the  water  from  the  Santiam  river  and  that 
which  ran  naturally  in  said  creek,  *'  flow  down  the  natural  channel 
of  Mill  creek,  or  through  such  other  channels  as  may  be  provided," 
subject  to  the  water  rights  granted  to  the  state  as  referred  to  in  said 
covenant,  and  that'  the  appellant  had  the  right  to  have  the  other  half 
thereof  turned  into  its  race,  and  that  it  had  the  authority,  and  was 
compelled,  at  its  own  expense,  to  maintain  the  dam  on  Waller's 
claim  that  existed  on  April  11, 1870,  and  that  the  maintenance  of 
the  dam  implied  the  right  to  rebuild  it  whenever  in  its  discretion 
the  exigency  demanded  it. 

I  am  satisfied  that  a  careful  reading  of  the  covenants  in  said  deed 
of  April  11,  1870,  will  convince  any  one  that  the  conclusion  above 
suggested  is  the  only  proper  one  that  can  be  drawn  therefrom,  and 
I  am  not  able  to  discover  why  the  agents  of  the  respondent  need  to 
have  been  exercised  on  account  of  the  building  of  the  dam  in  con- 
troversy by  the  appellant.  The  right  to  build  a  dam  at  the  point 
where  this  dam  was  located,  and  to  turn  the  water  into  the  appellant's 
race,  we  may  infer  from  the  pleadings  was  secured  from  Waller, 
and  if  the  right  granted  for  the  purpose  did  not  authorize  the  kind 
of  dam  the  appellant  constructed,  then  Waller,  or  his  successors  in 
interest,  have  a  right  to  complain,  but  no  one  else  has,  unless  he 
can  show  that  his  vested  rights  are  thereby  injuriously  affected; 
and  I  do  not  understand  that  the  respondent  claims,  or  has  attempted 
to  show,  that  it  has  succeeded  to  Waller's  residuary  interest  in  the 
claim  upon  which  the  dam  was  built.  It  is,  however,  claimed  by 
the  respondent  that  the  character  of  the  dam  the  appellant  was  con- 
structing when  the  suit  was  commenced  would  not  enable  the  water 
to  be  divided  equally,  but  that  would  be  the  misfortune  of  the  ap- 
pellant. Its  covenant  limited  it  to  the  use  of  one-half  of  the  water, 
and  it  would  have  no  right  to  take  more  under  any  circumstances; 
if  it  did,  it  would  render  itself  liable  to  damages,  and  to  be  enjoined 
from  so  doing.  The  respondent  had  no  right  to  dictate  the  kind  of 
dam  the  appellant  should  construct,  but  it  had  the  right  to  object 
to  its  taking  more  than  its  half  of  the  water.  The  appellant  had 
bound  itself  by  its  covenant  not  to  do  so.  '*  That  the  Salem  Flouring 
Mills  Company  shall  be  entitled  to  have  the  Santiam  water,  etc.. 
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divided  into  two  equal  parts,  and  that  one-half  the  same  shall  flow 
and  be  oondncted  by  the  race  now  in  use  to  the  premises  herein 
granted  to  the  party  of  the  second  part,  and  the  other  half  thereof 
shall  flow  down  in  the  natural  channel  of  Mill  creek,  or  through  such 
other  channel  as  maybe  provided."  ''That  said  Salem  Flouring 
Mill  Company  shall  be  entitled  to  the  use  and  flowage  of  the  natural 
water  of  said  Mill  creek,  etc.,  but  at  no  time  shall  said  party  of  the 
second  part  draw  or  cause  to  flow  to  their  works  more  than  one-half 
the  said  natural  flow  of  Mill  creek,"  is  the  language  of  that  instru- 
ment. When  the  appellant  turns  into  its  race  more  than  one-half 
the  water  flowing  in  said  creek,  then  the  rights  of  the  respondent 
are  invaded,  and  if  it  should  threaten  to  do  that,  and  there  was  a 
well-grounded  apprehension  that  it  would  carry  the  threat  into  ex- 
ecution, a  court  of  equity  might  interfere  to  prevent  it.  But  the 
respondent  has  no  right  to  complain  about  the  dam,  though  it  were 
bnilt  eighteen  feet  high,  and  diagonally  across  the  stream,  unless  it 
coold  show  that  it  would  necessarily  cause  to  flow  into  said  race 
more  than  half  of  said  water.  The  dam  does  not  divide  the  water. 
It  creates  a  head  so  as  to  enable  the  appellant  to  turn  into  its  race 
its  portion  of  it.  The  race  might  not  be  of  sufficient  capacity  to 
receive  half  the  water;  then  how  would  the  dam  cause  the  respond- 
ent injury  ?  It  commenced  its  suit  prematurely.  The  appellant 
had  not  violated  its  covenant  not  to  take  more  than  half  the  water, 
nor  threatened  to,  and  respondent's  rights  were  not  affected  nor 
jeopardized.  The  most  that  can  be  said  against  the  dam  is  that  the 
plan  of  it  is  such  as  will  render  it  inconvenient  to  divide  the  water 
accurately,  but  the  appellant  will  necessarily  be  the  sufferer  from 
that  circumstance.  If  it  takes  more  than  half  the  water  in  any 
erent,  it  will  do  so  at  its  peril.  Besides,  there  are  no  facts  alleged 
in  the  complaint  showing  why  the  dam  in  question  could  not  be  em- 
ployed so  as  to  enable  an  equal  division  of  the  water  to  be  made. 
The  evidence  shows  that  it  has  been  constructed  with  weirs  to  gauge 
the  water  that  passes  into  Mill  creek,  and  that  the  water  discharged 
into  appellant's  race  passes  through  weirs  provided  for  the  like  pur- 
pose. 

I  am  unable  to  see  how  the  suit  can  possibly  be  maintained  upon 
the  pleadings  in  the  case.  There  has  been  a  mass  of  testimony 
taken  tending  to  show  the  comparative  amount  of  water  the  parties 
have  been  receiving  since  the  dam  complained  of  has  been  used, 
bat  it.  fails  to  prove  that  the  structure  is  of  such  a  character  that 
an  equal  division  of  the  water  cannot  be  secured  by  means  of  it, 
and  that  is  the  vital  issue  the  respondent  must  maintain  to  support 
his  case  by  the  record.  Its  complaint  is  against  the  construction  of 
the  dam,  and^the  relief  demanded  is  that  the  appellant  be  restrained 
from  proceeding  further  with  the  erection  of  it,  or  from  interfering 
vith  the  respondent  in  the  erection  of  a  proper  dam,  with  a  view  of 
dividing  the  water  equally  between  the  parties,  but  why  the  dam  the 
respondent  proposed  to  build  will  effect  that  end  any  better  than  the 
one  in  question,  the  complaint  wholly  fails  to  state.    It  is  idle  to 
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allege  that  the  dam  the  appellant  was  constrnotiDg  would  not  divide 
the  water  equally  and  that  another  one  would,  without  point- 
ing out  the  difference  between  them  or  giving  any  reason 
why  the  one  would  be  superior  in  exoellenoe  to  the  other,  and  yet 
that  is  the  condition  of  tne  respondent's  complaint  in  the  case.  A 
court  of  equity  has  undoubted  authority  to  regulate  the  use  of  water 
the  right  to  which  belongs  to  two  or  more  persons  in  common,  so  as 
to  preserve  the  right  of  each  owner:  Gould  on  Water,  sec.  640;  An- 

gjll  on  Water-courses,  sec.  447,  and  cases  referred  to  in  the  notes. 
ut  this  suit  is  not  brought  for  that;  the  complaint  was  not  framed 
in  view  of  such  remedy,  nor  does  the  relief  demanded  therein  include 
it.  A  suit  of  that  character  would,  under  the  circumstances,  have 
been  a  very  appropriate  proceeding.  The  squabble  between  the 
officers  of  the  two  corporations,  resulting  in  the  pulling  down  and 
destroying  of  one  dam,  and  the  preventing  by  force  the  erection  of 
another,  was  unworthy  of  the  gentlemen  who  occupied  those  posi- 
tions. The  door  of  the  courts  was  open  for  the  settling  of  the  con- 
troversy, and  they  should  have  resorted  to  them  in  order  to  secure 
its  adjustment.  The  respondent  did  begin  a  suit,  but  it  entered 
the  controversy  in  the  forum  where  it  had  ended  in  the  field.  It 
was  to  complete  by  law  what  it  had  failed  to  effect  by  force,  the  pre- 
venting the  appellant  from  building  a  dam,  and  the  opportunity 
to  build  one  itself. 

The  circuit  court  strode  over  the  case  made  by  the  pleadings,  and 
attempted  to  adjudicate  upon  it  the  same  as  though  it  had  been 
regularly  and  properly  presented  hj  the  allegations  of  the  parties. 
That  course  was  a  practical  disposition  of  the  affair,  but  I  think  the 
court  should  have  airected  the  pleadings  to  have  been  amended  so 
as  to  have  had  the  decree  in  accordance  therewith.  It  is  a  well 
established  principle  of  the  law  that  a  party  must  recover  aecwndum 
allegata  et  probata,  and  aside  from  that,  the  decree  of  the  court  set- 
tled nothing.  It  found  as  a  fact  that  the  appellant  was  receiving 
twenty-five  per  cent  more  of  the  water  than  the  respondent  was, 
and  as  a  conclusion  of  law,  that  the  respondent  .was  entitled  to  re- 
ceive twelve  and  one-half  per  cent  more  water  than  flowed  to  it 
through  the  three  open  weirs  which  discharged  into  Mill  creek;  and 
decreed  that  the  respondent  have  authority  to  enlarge  one  of  said 
weirs  so  as  to  discharge  into  said  creek  twelve  and  one-half  per 
cent  more  water.  Belief  of  that  character  could  not  properly  be 
decreed  in  that  way.  The*decree  should  have  been  made  so  as  to 
have  required  the  appellant  to  desist  from  turning  the  amount  of 
water  it  was  using  into  its  race,  compelled  it  to  lessen  the  size  of 
its  weirs  so  as  to  draw  off  no  more  water  than  was  discharging  into 
the  creek.  The  decree  should  have  been  made  so  as  to  operate 
personally  upon  the  appellant;  then  if  it  did  not  obey  it,  its  officers 
could  have  been  attached  for  contempt  of  the  court.  Authorizing 
the  respondent  to  enlarge  the  weirs  discharging  into  Mill  creek 
would  lead  to  endless  controversy,  whenever  it  exercised  the  au- 
thority granted  by  the  decree.    The  appellant  would  have  been 
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very  likely  to  have  claimed  that  the  enlargement  was  greater  than* 
had  been  permitted,  and  in  tarn  have  commenced  a  suit  to  restrain 
the  reepondent  from  taking  so  large  an  amount  of  water.  Besides, 
it  would  not  have  been  prudent  to  leave  such  a  matter  to  an  inter- 
ested party  to  adjust,  and  is  not  in  accordance  with  the  usual 
eouise  of  judicial  proceedings.  It  is  too  much  in  the  nature  of  a 
reprisal. 

The  authorities  maintaining  the  jurisdiction  of  a  court  of  equity  to 
adjust  the  rights  of  parties  having  a  common  interest  in  water  for 
hydraulic  i>urpo3es,  are  numerous,  but  I  have  been  able  to  find  but 
one  which  indicated  with  any  decree  of  particularity  the  manner  in 
which  the  adjustment  should  be  made.  That  is  the  case  of  Olmstead 
T.  Loomis  et  al.,  9  N.  Y.,  4,  which  in  some  respects  was  similar  to 
thiSy  though  the  facts  were  more  complicated.  The  court  there 
held,  that  the  true  and  prpper  remedy  was  in  the  court  of  chancery, 
and  that  the  mode  by  wnich  the  controversy  could  be  determined 
with  the  least  expense  and  the  greatest  certainty  of  doing  justice, 
was  by  a  reference  to  one  or  more  suitable  referees,  one  of  whom 
shonld  be  a  capable  engineer  or  millwright.  The  court  said  that 
"  such  a  referee  can  learn'more  of  the  true  merits  of  the  case  in  a 
day,  upon  an  actual  view  and  examination  of  the  mills  and  prem- 
ises, than  a  jury  or  court  can  ever  learn  from  hearing  or  reading  the 
testimony  of  witnesses.  *  *  *  This  course  of  proceeding  oy  a 
referee  and  view,  has  another  advantage  over  an  action  at  law.  It 
enables  the  court  to  exercise  its  power  of  preventing  future  litiga- 
tion. Powers  may  be  given  the  referee  to  prescribe  and  establish, 
under  the  direction  of  the  court,  some  fixed  mechanical  gauge  by 
which  the  quantity  of  water  to  which  the  plaintiffs  are  entitled,  may 
be  kept  within  the  main  race,  and  not  drawn  off  into  the  defendant's 
aide  race.  This  has  frequently  been  done  in  some  cases  of  this  de- 
scription; and  when  parties  cannot  otherwise  agree,  and  are  dis- 
posed to  be  litigious,  it  is  perhaps  the  only  mode  of  preventing 
eontinaal  irritation  and  litigation  between  them:"  Id.,  430,  431. 
If,  in  the  present  case,  a  course  had  been  adopted  similar  to  that 
su^eeted  in  Olmstead  v.  Loomis,  it  would  have  been  much  more 
satififactoiy  than  a  hearing  upon  depositions  or  oral  testimony.  The 
anthority  of  the  court  to  appoint  a  referee  to  ascertain  any  fact  in 
civil  action,  suit  or  proceeding,  is  ample :  Civil  code,  section  938,  sub- 
division 2.  By  that  mode  a  decree  could  have  been  rendered  that 
would  have  judiciously  adjusted  the  matter  in  controversy  between 
the  parties,  and  been  final  so  long  as  the  condition  of  their  affairs 
remained  unaffected  by  forces  beyond  their  control. 

The  proofs,  however,  in  the  case,  disclose  a  case  that  embarrasses 
ver^  much  its  settlement.  It  appears  that  two  persons,  Stratton 
ana  McCornack  are  riparian  owners  of  the  land  at  the  point  where 
said  dam  is  located,  and  for  some  considerable  distance  above  and 
below  it,  and  that  they  have,  at  a  recent  date  constructed  a  race 
ecmnecting  with  Mill  creek  at  a  point  immediately  above  said  dam, 
and  by  means  of  which  they  conduct  a  quantity  of  the  water  thereof 
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through  their  premises,  and  discharge  it  into  the  oreek  at  a  point 
below,  the  dam;  that  they  have  constracted  head  gates  at  the  month 
of  their  race,  and  from  time  to  time  tnrn  into  it  from  the  creek  a 
snpplj  of  water  sufficient  to  ran  a  small  mill  owned  by  them.  The 
water  discharged  from  their  race  runs  down  to  the  respondent's 
mills,  and  nnless  the  amount  thereof  is  estimated  in  the  division  of 
the  water  of  said  creek  between  the  appellant  and  respondent,  as 
provided  in  the  said  covenant,  the  latter  will  obtain  that  amount 
more  than  one-half  of  it.  It  was  claimed  by  the  respondent  upon 
the  argument  that  the  circumstance  last  referred  to  should  not  be 
considered,  for  the  reason  that  Stratton  and  McComack  had  no 
right,  as  against  either  of  the  parties,  to  divert  the  water  of  the  oreek, 
and  that  the  covenant  in  the  said  deed  of  April  11,  1870,  specified 
that  the  division  of  the  water  of  the  creek  should  be  made  at  the 
dam.  It  may  not  appear  from  the  proofs  that  Stratton  and  McCor- 
nack  have  any  right  to  turn  the  water  into  their  race,  but  it  would 
not  be  safe  or  prudent  to  adjudge  that  they  had  no  such  right  in  a 
case  to  which  they  were  not  parties.  The  adjudication  would  not,  of 
course,  bind  them,  and  an  attempted  settlement  of  the  rights  of  the 
parties  to  the  suit,  made  upon  the  assumption  that  Stratton  and  Mc- 
Oomack  were  wrong- doers  in  their  diversion  of  the  water,  would 
leave  the  matter  in  uncertainty  and  doubt. 

In  regard  to  the  division  of  the  water  at  the  dam,  the  language  of 
the  covenant  is  as  follows :  ' '  Said  division  of  said  Santiam  water 
shall  be  made  at  or  near  the  dam  of  the  land  claim  of  A.  F.  Waller 
and  wife,  where  the  race  running  to  the  oil  mill  is  taken  out  of  said 
creek. "  Whether  this  language  would  necessarily  require  the  divi- 
sion to  be  made  below  the  mouth  of  Stratton  and  McComack'e  race 
is  not,  as  I  view  it,  important.  Each  of  the  parties  to  the  suit  is 
entitled,  as  a  matter  of  right,  to  one-half  of  the  Santiam  water  and 
of  the  water  naturally  flowing  in  the  creek.  The  division  is  to  se- 
cure to  each  of  them  that  right,  and  if,  by  means  of  the  race,  a  mate- 
rial part  of  the  water  is  turned  off  above  the  point  of  division,  but 
the  respondent  receives  the  benefit  of  it,  the  same  as  it  would  if  not 
diverted,  it  must,  as  a  matter  of  equity,  be  considered  in  the  ad- 
measurement of  the  water  each  is  to  have.  The  claim  to  such  extra 
amount  of  water  is  unconscionable,  and  in  violation  of  the  maxim 
that  "equality  is  equity;"  and,  besides,  there  is  nothing  shown  in 
the  case  that  would  estop  Stratton  and  McOornack,  if  made  parties 
to  the  suit,  from  proving  that  they  had  obtained  a  right,  either  from 
the  respondent  or  from  the  Willamette  Woolen  Manufacturing  Com- 
pany, prior  to  the  acquisition  by  the  respondent  of  its  interest  in 
the  premises,  to  divert  and  use  the  water  in  the  manner  they  have 
done. 

It  is  impossible,  in  my  opinion,  to  sustain  the  decree  of  the  circuit 
court,  or  to  grant  the  respondent  any  relief  upon  the  pleading  as 
they  are  framed,  consistently  with  equity  and  justice.  The  ordmary 
course,  in  such  a  case,  wOulabe  to  dismiss  the  complaint,  but  a  large 
amount  of  testimony  has  been  taken  tending  to  show  the  amount  of 
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water  the  parties  respectively  are  receiving;  many  of  the  witnesses 
were  professional  experts  in  hydraulics,  anda  large  expense  has  been 
incorred.  The  cause  ought  to  be  definitively  settled,  but  it  cannot 
be  done  unless  it  is  sent  back  to  the  circuit  court,  the  complaint 
amended,  and  Stratton  and  McComack  made  parties.  A  referee 
oould  then  be  appointed  to  ascertain  and  report  a  proper  mode  for 
dividing  the  water.  I  have  not  examined  the  testimony  with  a  view 
of  determining  which  party  has  been  receiving  the  most  of  the  water 
that  flows  in  Mill  creek.  I  had  an  impression,  when  the  case  was 
argued,  that  the  appellant  was  getting  the  larger  portion  of  it,  if  the 
amount  turned  into  Stratton  ana  McCornack's  race  was  not  included, 
but  all  that  evidence  was  in  regard  to  water  received  by  the  parties 
after  the  commencement  of  the  suit,  and  was  irrelevant  to  the  issue 
made  by  the  pleadings.  The  threatened  building  of  the  dam  was 
the  ' '  head  and  front  of  the  appellant's  offending, "  and  there  was  no 
cause  for  that.  If  the  dam  was  so  constructed  that  the  weirs  in  the 
head-gate  of  appellant's  race  would  discharge  more  water  into  the 
race  tiian  the  same  number  and  sized  weirs  in  the  dam  would  dis- 
charge into  Mill  creek,  the  difference  could  easily  be  remedied.  The 
circuit  court  seemed  to  have  no  difficulty  on  that  point.  But  the 
several  amounts  of  water  the  parties  receive  can  never  be  adjusted 
with  mathematical  precision.  A  fair,  practical  division  of  it  is  all 
that  can  be  made.  The  more  important  determination  is  to  estab- 
lish the  mode  by  which  the  division  shall  be  made  in  view  of  all  the 
circumstances  of  the  case. 

A  decree  will  be  entered  in  accordance  with  the  principles  of  this 
decision. 

Note. — ^Upon  a  motion  for  a  rehearing  of  this  case,  it  was  ordered 
that  the  complaint  be  dismissed  without  prejudice.  ' 
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Filed  June  f  5.  1886. 

AnvBRSE  Possession,  Title  Vested  Undeb.— Adverse  possession  of  land,  for  the  period 
prescribed  by  the  statute  of  limitations,  vests  a  perfect  title  in  the  possessor  as  against  the 
lonner  holder  of  the  title  and  all  the  world,  and  entitles  him  to  all  the  remedies  at  law  or  in 
qmfcy  which  are  incident  to  possession  under  written  titles. 

Appsal  from  Multnomah  County.    The  opinion  states  the  facts. 

0.  F.  Paodon,  for  the  appellant. 
W.  T.  Bumey^  for  the  respondent. 

LoBn,  J.  The  substance  of  the  facts  as  found  by  the  referee,  and 
oat  of  which  the  main  contention  arises,  are:  That  on  or  prior  to 
the  fifteenth  day  of  November,  1865,  the  plaintiff  owned  and  was  in 
possession  of,  as  a  part  of  her  portion  of  the  donation  land  claim  of 
BsTia  Duvidl  and  wife,  the  nortneast  quarter  of  the  northeast  quarter 
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of  section  fifteen,  township  one  sonth,  range  three  east,  in  Mnltno* 
mah  county,  Oregon;  that  upon  said  date  the  plaintiff,  thenPriscilla 
Darall,  joined  with  her  husband,  Davis  Davall,  in  a  conveyance  of 
land  in  which  said  forty-acre  tract,  the  land  in  dispute,  together  with 
other  property,  was  deeded  to  one  Tomlinson;  that  the  said  forty- 
acre  tract  was  included  in  said  conveyance  by  mistake  of  both  par- 
ties, the  intention  of  all  parties  being  to  convey  only  the  land  of 
Davis  Duvall;  and  that  the  plaintiff  loined  in  said  deed  solely  for 
the  purpose  of  barring  her  dower,  the  intention  being  to  further 
vest  in  said  Tomlinson  the  west  half  of  the  northwest  quarter  of  said 
northeast  quarter  section,  which  he  had  purchased,  and  by  similar 
mistake  the  said  twenty-acre  tract  was  not  so  conveyed;  that  no  con- 
sideration was  paid  plaintiff  or  her  said  husband  for  said  forty-acre 
tract  deeded  to  Tomlinson,  and  that  said  twenty-acre  tract  was  occu- 
pied by  Tomlinson  thereafter,  and  has  not  been  in  the  occupation  of 
plaintiff  since  said  conveyance,  and  the  said  mistake  was  not  dis- 
covered by  plaintiff  or  any  one  until  about  the  year  1874;  that  in 
July,  1874,  the  said  Tomlinson  died,  leaving  minor  children  surviv- 
ing him,  none  of  whom  are  of  age;  that  on  the  ninth  day  of  May» 
1882,  a  guardian's  deed  was  made  to  the  defendant  Metzger,  of  said 
premises,  under  a  sale  previously  made  by  the  guardian  of  said 
minors,  under  an  order  of  the  county  court,  and  the  said  guardian's 
deed  was  placed  upon  record  before  the  commencement  of  this  suit; 
that  the  said  defendant,  Metzger,  had  actual  notice  of  the  claim  of 
plaintiff  to  said  land,  before  purchasing  at  said  guardian's  sale,  and 
that  the  plaintiff  is  the  owner  as  to  said  defendants  of  said  real  es- 
tate, and  that  the  defendants  have  no  right,  title  or  interest  therein 
or  thereto;  that  from  and  after  said  conveyance  to  said  Tomlinson, 
the  plaintiff  and  her  husband  continued  to  cultivate  said  portion  of 
said  forty-acre  tract,  lying  within  her  enclosure;  and  the  plaintiff  has 
continued  in  the  occupation  and  cultivation  thereof  up  to  the  present 
time,  and  has  cut  timber  and  sold  timber  from  said  forty-acre  tract 
within  four  or  five  years  after  said  conveyance  was  made;  that  all  of 
said  acts  of  ownership  of  said  land  by  the  plaintiff  were  done  under 
the  claim  of  ownership  of  all  of  said  land  adversely  to  all  persons, 
and  the  said  acts  and  the  claim  of  ownership  were  open  and  noto- 
rious, and  were  well  known  to  said  Tomlinson  during  his  lifetime. 
These,  facts  as  found,  we  think,  are  substantially  sustained  by  the 
evidence. 

The  suit  is  based  upon  two  grounds,  either  of  which,*  it  is  con- 
tended, entitles  the  plaintiff  to  the  relief  prayed  for.  Upon  the 
first  ground,  the  plaintiff  claims  the  legal  tiUe  to  the  forty-acre  tract 
of  land  in  dispute,  by  reason  of  adverse  possession  under  a  claim  of 
title,  and  insists  that  being  in  possession  of  the  premises,  and  in- 
vested with  the  title  by  operation  of  the  statute  of  limitations,  and 
the  defendants  claiming  some  interest  therein  adverse  to  her,  she  is 
entitled  to  the  relief  soaght.  On  the  other  hand,  it  is  contended  that 
tlie  statute  of  limitations  does  not  vest  the  title  in  the  person  who  holds 
the  lands  under  it — that  it  affects  the  remedy  only  and  not  the  righl^ 
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and  that  plaintiff,  not  haying  the  legal  title,  has  no  standing  ground 
npon  which  she  can  maintaiQ  this  suit.  In  support  of  this  position, 
we  are  referred  to  Goodwin  v.  Morris,  9  Or.,  322,  and  Myers  v. 
Beal,  50r.,  130.  But  neither  of  these  cases* were  actions  or  suits 
concerning  title  to  real  property;  and  as  to  actions  of  tort  or  upon 
contract,  as  decided  in  those  cases,  the  law  seems  to  be  that  the 
statute  bars  the  remedy  only. 

But  the  question  here  directly  is,  whether  our  statute  bars  the 
right,  and  vests  the  title  in  the  party  who  brings  himself  within  its 
provisions.  If  it  does,  then  it  is  conceded  that  the  suit  may  be 
maintained. 

This  question  has  been  very  ably  and  thoroughly  examined 
and  answered  by  Mr.  Justice  Sawyer  in  Arrington  v.  Liscom, 
34  Cal.,  380.  In  that  case  the  suit  was  as  here,  to  auiet  title,  and 
after  an  elaborate  review  of  the  authorities,  the  result  reached  was 
that  adverse  possession  for  the  full  period  limited  bv  the  statute 
confers  title,  and  that  it  is  such  title  as  entitles  the  holder  to  all  the 
remedies  to  (]^uiet  his  possession  that  are  incident  to  possession  un- 
der written  titles.  In  the  course  of  his  opinion,  he  said:  "  Some 
recent  statutes  provide  in  express  terms  that  adverse  possession  for 
the  time  prescribed  shall  extinguish  adverse  titles  and  vest  the  pos- 
sessor with  the  fee.  Ours  contains  no  such  express  provisions,  but 
is  not  that  the  effect  of  our  statute  when  properly  construed? 
Angell  says,  in  the  language  of  Mr.  Ohancellor  Harper,  in  Dray- 
ton y.  Marshall,  1  Bice's  Eq.,  385,  'The  belief  is  that  no  case  can 
be  pat  in  which  a  private  individual  knows  that  another  person 
claims,  and  is  in  the  actual  enjoyment  of  land  which  belongs  to  him, 
and  neglects  to  prosecute  his  rights  at  law,  when  there  is  nothing 
to  prevent  his  doing  so,  that  he  will  not  be  barred  by  the  statute  of 
limitations:'  Angell  on  Lim.,  397,  sec.  2.  And  Angell  further  says: 
'  It  is  also  unquestionable  that  where  the  land  has  been  held  un- 
der a  claim  to  the  fee,  for  the  time  prescribed  by  the  statute,  and 
an  entry  is  made  by  the  party  who  has  the  written  title,  such  party 
may  be  dispossessed  by  an  ejectment  brought  by  him  who  has  so 
held  and  claimed:'  Id.,  398,  sec.  2.  This  was  so  held  in  Jackson 
T.  Oltz.,  8  Wend.,  440.  The  lessor  of  the  plaintiff  had  been  in  pos- 
session for  the  period  prescribed  by  the  statute,  claiming  title  under 
&  patent.  Defendants  afterwards  entered  and  held  under  a  title  \^hich 
had  been  judicially  determined  to  be  valid.  The  action  was  brought 
by  the  plaintiff's  relying  on  the  title  acquired  by  adverse  possession, 
^^inst  the  defendants  holding  such  paper  title,  and  a  recovery  had. 
The  court  say:  'If  the  possession  was  adverse,  and  had  been  so  for 
more  than  twenty  years,  as  it  had  in  this  case,  then  the  possession 
ripened  into  a  title,  and  the  plaintiff  must  recover  against  the  de-. 
fendant,  though  the  pa}>er  title  to  the  fifty  acres  is,  in  reality,  not 
in  him.'  The  same  principle  is  recognized  in  Jackson  v.  Dieffen- 
dorf,  3  John.,  269.  And  in  Jackson  v.  Eightmyer,  16  John.,  327, 
Mr.  Chancellor  Kent  says  that  showing  a  possession  of  thirty-eight 
years  under  a  claim  of  right '  was  showing  an  absolute  right  of  pos- 
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session  sufficient  to  toll  an  entry.*  Oar  statute  of  limitations 
relating  to  real  estate  is  copied  from  the  statate  of  New  York  with 
but  slight  verbal  changes;  and  we  are  not  aware  of  any  provision  in 
the  statute  of  New  York  which  would  affect  the  construction  on  this 
point.  In  Bradstreet  v.  Huntington,  Mr.  Justice  Johnson  says 
'  that  an  adverse  possession,  when  it  actually  exists,  may  be  set  up 
against  any  title  whatsoever,  either  to  make  out  a  tiUe  under  the  act 
of  limitations  or  to  show  the  nullity  of  a  conveyance  executed  by  one 
out  of  possession.  On  the  first  two  of  the  propositions  there  can 
be  no  doubt,  and  none  has  been  expressed :'  5  Peters,  438.  And  in 
Drayton  v.  Marshall,  Mr.  Chancellor  Harper  says:  *  The  time  then 
required  to  mature  a  title  by  the  statute  of  limitations  had  run  out 
more  than  five  times  before  the  filing  of  this  bill :'  1  Bice's  Eq. ,  384. 
And  again:  'But  if,  by  the  statute,  the  defendants  have  acquired  a 
title  to  the  fee,  they  can,  of  course,  have  no  right  of  redemption 
against  themselves.  This  must  be  merged  or  extinguished  in  the 
fee :'  Id.,  386.  These  remarks  all  go  upon  the  idea  that  adverse  pos* 
session  for  the  time  prescribed  confers  upon  the  possessor  some  in- 
terest, some  positive  right;  that  it  affords  him  something  more  than 
a  shield — in  short,  invests  him  with  title.  In  Le  Boy  v.  Bogers,  30 
Oal.,  234,  we  said:  'Bogers'  title,  thus  acquired  by  adverse  posaession, 
the  claimants  under  the  patent  having  a  right  of  action  and  being 
under  no  disability,  could  not  be  impaired  by  an  entry  by  them 
claiming  under  the  patent,  unless  made  in  pursuance  of  a  judgment 
to  which  Bogers  was  a  partjr  or  privy.'  So  in  Taylor  v.  Horse,  1 
Bun.,  119,  Lord  Mansfield  said,  '  Twenty  years'  adverse  possession 
is  a  positive  title  to  the  defendant.  It  is  not  a  bar  to  the  action  or 
remedy  only,  but  it  takes  away  the  right  of  possession.^  To  the  same 
effect  are  Stokes  v.  Berry,  2  Salk.,421,  and  Pederkv.  Searle,  6  S.  & 
B.,  239.  In  Leffingwell  v.  Warren,  2  Black.,  605,  the  supreme  court 
of  the  United  States  says :  '  The  lapse  of  time  limited  by  such  stat- 
utes tict  only  bars  the  remedy,  but  it  eoctinguishes  the  right,  and  vests  a 
Sr/ect  title  in  the  adverse  holder.*  So  in  School  Dist.  v.  Benson,  31 
e..  384,  the  court  say:  'Ale^al  title  is  equally  valid,  when  once 
acquired,  whether  it  be  by  disseizin  or  by  deed;  it  vests  the  fee 
simple,  although  the  mode  of  proof,  when  adduced  to  establish  it, 
may  differ.  *  •  *  *  When  the  title  is  in  controversy,  it  is  to  be 
shown  by  legal  proof,  and  a  continuous  disseizin  for  twenty  years  is 
as  effectual  for  that  purpose  as  a  deed  duly  executed.  The  title  is 
created  by  the  existence  of  the  facts,  and  not  by  an  exhibition  of 
them  in  evidence.  An  open,  notorious,  exclusive  and  adverse  pos- 
session for  twenty  years  would  operate  to  convey  a  complete  title  to 
the  plaintiffs,  as  much  so  as  any  written  conveyance.  And  such  title 
is  not  only  an  interest  in  the  land,  but  it  is  one  of  the  highest  char- 
acter, the  absolute  dominion  over  it,  and  the  appropriate  mode  of 
conveying,  is  by  deed.'  See,  also,  Barnish  v.  Thompson,  7  Term 
B.,  492;  Beckford  v.  Wade,  17  Ves.,  Jr.,  87;  Moore  v.  Luce,  29 
Pa.  St.,  260;  Thompson  v.  Green,  4  Ohio  St.,  223;  Newcombe  v. 
Leavitt,  22  Ala.,  631;  Chiles  v«  Jones,  4  Darr,  483." 
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And  again:  "Whatever  may  be  trae  of  personal  oontraots,  it  cer- 
tainly cannot  be  said  with  reference  to  realty,  in  yie v  of  the  author- 
ities cited,  that  the  statate  only  takes  away  the  remedy,  or  that  a 
right,  a  title,  is  not  practically  eztingaished  by  one  party  and  ac- 
quired by  another.  The  five  years'  adverse  possession,  practically 
at  least,  is  conclusive  evidence  of  title  in  the  possessor,  and  if  con- 
closive  evidence  of  title  in  him,  it  must  be  as  conclusive  of  no  title 
in  the  other.  What  is  the  legal  definition  of  title  to  land  ?  A  title 
is  thos  defined  by  Sir  Edward  Ooke :  *  TUulus  eat  JwUa  causa  pom- 
dendi  id  quod  nostrum  est;  or  it  is  the  means  whereby  the  owner  of  land 
has  just  possession  of  his  property:'  2  Black.  Com.,  195.  If  this 
definition  presents  the  true  idea  of  title,  then,  when  a  party's  means 
of  obtaining  possession,  or  maintaining  possession  when  obtained, 
have  been  extinguished  by  an  adverse  possession,  it  would  seem  to 
follow  that  his  title  is  effectually  and  substantially  extinguished  in 
fact,  whatever  his  condition  theoretically  may  be.  And  the  party 
who  has  acquired  an  absolute  right  of  possession,  which  will  not 
only  shield  him  in  his  possession  against  the  attacks  of  all  the  world, 
bnt,  when  ousted,  will  restore  him  to,  and  protect  him  in,  his  just 
possession,  even  against  the  party  having  the  written  title,  would 
seem  to  have  a  substantial  titie.  We  can  see  no  reason  why,  for 
all  practical  purposes,  such  a  party's  title  should  not  be  regarded, 
both  in  law  and  eqaity,  as  good  as  though  •  he  also  had  a  perfect 
written  title;  and  we  are  dealing  with  practical,  and  not  merely  theo- 
retical, questions.  If  a  party's  rif^ht  of  possession  has  become  ab- 
solnte,  has  by  long  adverse  possession  ripened  into  what  may  as 
well  and  as  properly,  for  practical  purposes,  be  called  title  as  any- 
thing else,  so  that  he  can  maintain  his  possession,  or  recover  it 
when  ousted,  or  maintain  all  actions  for  injuries  to  it  against  the 
party  having  the  written  titie,  in  all  respects  in  the  same  manner  and 
to  the  same  extent  as  against  parties  who  never  were  other  than  en- 
tire strangers  to  the  premises;  if  the  party  having  the  written  title 
has  lost,  by  the  adverse  possession,  all  means  of  recovering  or 
protecting  a  possession  when  acquired  without  action,  and  all 
means  of  establishing  or  maintaining  any  right  against  the  ad- 
verse possessor,  we  can  perceive  no  good  reason  why  such  adverse 
possessor  should  be  annoved  by  pretended  claims,  or  have  the  value 
of  his  possession  diminished  by  an  apparent  titie  which  has  lost  its 
ntality.  We  see  no  good  reason  why  the  party  whose  adverse  pos- 
session has  praoticall}r  ripened  into  a  title  should  not  be  entitied  to 
all  the  remedies  to  quiet  his  possession  that  are  incident  to  posses- 
sions under  written  tities,  which  are,  in  law  and  equity,  no  more 
efficacious  to  protect  the  owners  in  the  actual  enjoyment  of  their 
possessions  under  them.  Statutes  of  limitation  are  said  to  be  stat- 
utes of  repose.  If  so,  they  should  be  so  construed  and  adminis- 
tered with  respect  to  cases  falling  within  their  purview  as  to  afford 
complete,  not  merely^  partial,  repose." 

To  the  same  effect  is  the  case  of  Pendleton  v.  Alexander,  8  Cranch, 
^62.    The  action  was  by  the  party  in  adverse  possession  against  the 
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other  claimants  out  of  possession,  and  a  decree  establishing  title 
and  granting  affirmative  relief  quieting  it  was  rendered  based  upon 
a  title  acquired  by  adverse  possession.  Mr.  Chief  Justice  Marshall 
said:  **  The  appellant's  tUle  being  secured  by  possession  of  more 
than  fifty  years,  is  unquestionably  good,  and  it  is  proper  that  the 
doubts  that  hang  over  it  should  be  removed."  Th^  statute  under 
which  this  was  done  only  purported  by  its  terms  to  bar  the  remedy; 
it  did  not  provide  that  the  title  of  the  owner  should  be  extinguished, 
or  that  the  possessor  should  be  invested  with  a  title.  In  Sherman 
V.  Kane,  86  N.  Y.,  64,  it  is  held,  where  title  to  land  has  been  ac- 
quired by  twenty  years'  adverse  possession,  it  is  equally  as  strong  as 
one  obtained  by  grant,  and  it  is  not  forfeited  by  an  intermission  of 
the  actual  occupation  thereafter.  The  court  say:  ''If  the  title  had 
been  accjuired  by  grant,  such  an  act  could  not  affect  or  invalidate  it, 
and  as  title  by  adverse  possession  is  equally  strong  as  one  obtained  by 
grant,  no  reason  exists  for  making  an  exception  against  the  latter. 
A  perfect  answer,  also,  to  the  position  of  the  learned  counsel  is, 
that  the  city  had  title  by  adverse  possession,  and  that  title  continued 
after  it  haa  become  perfect  and  complete,  without  regard  to  the 
interruption  of  the  actual  occupation  or  possession." 

It  thus  appears  that  adverse  possession  for  the  time  prescribed 
vests  a  perfect  title  in  the  possessor  as  against  the  former  holder  of 
the  title  and  all  the  world;  and  that  he  is  entitled  to  all  the  reme- 
dies at'^law  or  in  equity  which  are  incident  to  possession  under  writ- 
ten titles.  See,  also,  Jones  v.  Brandon,  69  Miss.,  586;  Hinchman 
V.  Whetstone,  23  III.  189;  3  Wait's  Actions  and  Defenses,  19;  Can- 
non V.  Stockman,  36  Cal.,  541.  It  is  hardly  necessary  to  review  in 
detail  the  testimony.  It  shows  satisfactorily  to  us  that  the  posses- 
sion of  the  plaintiff  has  been  adverse,  exclusive,  unbroken,  open 
and  notorious.  She  has  always  claimed  to  be  the  owner,  and  as 
such  she  has  paid  the  taxes  on  this  land,  erected  a  building  on  it, 
set  out  fruit  trees  on  it,  grubbed  and  cleared  part  of  it,  seeded  it 
with  timothy  and  clover,  cut  hav  off  it,  made  and  changed  fences 
on  it,  used  firewood  from  it,  sold  shingles  and  rail  timber  off  of  it, 
some  seasons  cultivated  it,  and  in  all  these  various  ways  actually 
possessed  and  exercised  acts  of  ownership  over  it. 

Upon  the  second  point,  upon  which  it  is  claimed  the  plaintiff  is 
equally  entitled  to  the  relief  asked,  the  conclusion  above  reached 
renders  it  unnecessary  to  pass  further  than  to  remark  that  the  case 
cited  in  School  District  v.  Wrabeck,  31  Minn.,  77,  seems  to  sustain 
the  view  urged  by  counsel  for  plaintiff. 

The  decree  of  the  court  below  must  be  affirmed. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
Meboabtnet  v.  Orittendbn  et  al. 

Jvly  98, 1885. 

Coaro— Final  Hxasino  in  Equitt— Skotion  824  Rbvisid  Stautes  Constroed.— To  oonsti- 
tote  **  a  fimJ  heuing  in  eqaiiy  or  admiralty/'  within  the  meaning  of  section  824,  R.  S.,  there 
mart  be  a  hearing  of  the  cau^e  on  its  merits,  that  is,  a  submission  of  it  to  the  court,  in  such 
ihape  as  the  parties  choose  to  give  it,  with  a  view  to  a  determination  whether  the  plaintiff  or 
libellaat  has  made  out  the  case  stated  by  him  in  his  bill  or  libel,  as  the  Ground  for  the  perma- 
nect  relief  which  his  pleading  seeks,  on  such  proof  as  the  parties  place  before  the  court,  be 
tbe  case  one  of  pro  ccnfesao  on  bill,  or  libel  and  answer,  or  pleadings  alone,  or  pleadings  and 

pfOGfs 

In  equity.    Appeal  from  clerk's  taxation  of  costs. 
D.  T.  SvMivan,  for  complaint. 
J.  L.  CriUendevi,  for  defendant. 

Sawteb^O.  J.  The  bill  was  filed  September  4,  1884.  Demurrer 
filed  December  9,  1884.  The  demurrer  having  been  argued  and  sub- 
mitted, it  was  overruled  on  March  2, 1885,  and  leave  given  to  answer 
upon  payment  of  the  usual  costs.  On  April  4,  the  defendants 
answered  fully  to  the  merits.  On  May  1,  1885,  the  court  dismissed 
the  bill  without  prejudice,  without  looking  into  it,  on  the  voluntary 
application  of  the  complainant,  the  defendants  not  appearing,  and  not 
t)eiQg  present.  The  question,  is,  whether  defendants  are  entitled  to 
the  docket  fee  taxable  under  section  824^  revised  statutes,  .on  a 
"final  hearing*'  in  equity.  The  clerk  allowed  the  item,  in  pursu- 
ance, as  he  construed  the  decision,  and  ruling  in  the  circuit 
coart  for  the  eastern  district  of  Tennessee,  in  Goodyear  v.  Sawyer, 
irii.  F.  B.,  3.  But  all  the  cases,  including  Goodyear  v.  Sawyer, 
were  fully  reviewed  by  Mr.  Justice  Blatchf ord,  of  the  supreme  court, 
on  the  circuit,  in  Wooster  v.  Handy,  xxiii.  F.  B.,  50;  and  the  ruling 
in  Goodyear  v.  Sawyer,  on  this  point,  was  overruled. 

The  rme  deduced  from  the  cases,  and  adopted  by  Mr.  Justice  Blatch- 
ford,  "  is,  that  to  constitute  a  *  final  hearing  in  equity,  or  admiralty,' 
within  the  meaning  of  section  824,  there  must  be  a  hearing  of  the 
cause  on  its  merits;  that  is,  a  submission  of  it  to  the  court  in  such 
shape  as  the  parties  choose  to  give  it,  with  a  view  to  a  determina- 
tion whether  the  plaintiff,  or  libellant,  has  made  out  the  case  stated 
by  him  in  his  bill,  or  libel,  as  the  ground  for  the  permanent  relief, 
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which  his  pleading  seeks,  on  such  proofs,  as  the  parties  place  before 
the  court,  be  the  case  one  of  pro  oonfesso^  on  bill  or  libel  and  answer, 
or  pleadings  alone,  or  pleadings  and  piroofs.  Nor  does  it  detract 
from  the  force  of  this  conclusion,  that  what  is  called  an  interlocutory 
decree,  as  distinguished  from  a  final  decree,  is  often  entered  as  the 
result  of  a  decision  on  a  final  hearing.'* 

I  shall  adopt  this  conclusion  as  better  supported  by  authority,  as 
well  as  reason,  as  to  the  proper  construction  of  the  provision  of  sec- 
tion 824  in  question.  There  was  no  replication  in  this  case,  and  it 
was  not  at  issue.  There  was  no  question  of  law  submitted  for  con- 
sideration and  determination  by  the  court.  The  complainant,  volun- 
tarily, upon  ex  parte  application,  asked  the  court  for  leave  to  dismiss 
the  bill;  and  the  court  granted  the  order,  without  looking  into  the 
pleadings,  or  deciding  any  point  of  law  or  fact.  Had  there  been  a 
final  decree  entered  upon  the  ruling  on  the  demurrer,  without  further 
pleadings,  the  hearing  on  the  demurrer  might  well  have  been  re- 
garded as  a  **  final  hearing,"  contemplated  by  the  act.  (See  McLean 
V.  Clarke,  xx.  The  Eep.,  36.)  But  the  decree  dismissing  the  bill 
was  not  a  consequence  of  the  decision  on  the  demurrer.  The  item 
of  twenty  dollars,  solicitor's  fee,  charged  on  the  bill  of  costs  filed 
by  defendants,  must,  therefore,  be  rejected,  and  it  is  so  ordered. 


SUFREME  COURT  OF  NEVADA. 
State  v.  Nbvin. 

Filed  July  £5,  1885, 

Sureties — Official  Bonds— Statutory  Duties  Implied.— A  bond  requiring  a  faithful 
performance  of  official  duty,  is  as  binding  upon  the  principal  and  his  sureties,  as  if  all  the 
statutory  duties  of  the  officer  were  inserted  in  the  bond. 

The  Same— Liability  for  Public  Moneys  Stolen.— Under  the  statutes  of  Nevada,  it  is 
the  duty  of  a  county  treasurer  to  safely  keep  the  public  moneys,  and  pay  it  out  only  as  pro- 
vided by  law.  Con8e()uently,  under  a  bond  conditioned  for  the  faithful  performance  of  the 
duties  of  treasurer,  the  mere  fact  that  public  money  is  stolen  from  such  officer  without  any 
fault  or  negligence  on  his  part,  does  not  release  either  him  or  his  sureties  from  liability  there- 
for. 

Appeal  from  a  judgment  of  the  district  court  of  the  first  judicial 
district,  Storey  county,  entered  in  favor  of  the  plaintiff.  The  opin- 
ion states  the  facts. 

W.  E.  F.  Deal  and  Wm,  Woodburn,  for  the  appellant. 
W.  H.  Davenport,   attorney  general,  and  J.  A.   Stephens,  district 
attorney,  for  the  respondent. 

Hawlet,  J.  This  action  was  brought  against  the  county  treas- 
urer of  Storey  county,  and  the  sureties  upon  his  official  bonds,  to 
recover  an  amount  of  money  admitted  to  be  deficient  in  the  accounts 
of  the  county  treasurer.  The  answer  alleges  that  the  money  was 
forcibly  taken  by  robbers  from  the  treasurer  and  carried  away  by 
irresistible  force  "  without  any  fault  or  negligence,  or  want  of  rea- 
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flonable  oare  or  diligence  in  the  preservation  and  care  of  said  sum 
of  money,  so  that  said  snm  of  money  was  entirely  lost  to  the  treas- 
ury of  said  coonty,  and  no  part  thereof  has  ever  been  recovered." 
The  district  court  sustained  a  demurrer  which  was  interposed  to  this 
answer,  upon  the  ground  that  the  facts  stated  did  not  constitute  any 
defense  to  the  cause  of  action. 

Was  this  ruling  of  the  court  correct  ? 

The  conditions  named  in  the  official  bonds  '*  is  such  that  if  the 
above  bounden,  Dennis  Nevin,  shall,  well  and  truly,  and  faithfully, 
perform  and  execute  the  duties  of  treasurer  of  the  county  of 
Storey,  now  required  by  him  by  law,  and  shall,  well,  truly  and 
faithfully,  execute  and  perform  all  the  duties  of  such  office  of 
treasurer,  required  by  any  law  to  be  enacted  subsequently  to  ^the 
execution  of  this  bond,  then  this  obligation  to  be  void  and  of  no 
effect,  otherwise  to  be  and  remain  in  full  force  and  effect." 

Appellant  insists  that  his  responsibility  under  this  contract  is 
simply  that  which  the  common  law  imposes  upon  a  bailee  for  hire; 
that  lie  is  not  in  any  sense  an  insurer  of  the  moneys  in  his  custody, 
and  should  not  be  held  responsible  for  the  monev  that  was  stolen 
from  him,  and  taken  by  the  use  of  irresistible  force  without  any 
negligence  or  fault  or  want  of  care  on  his  part. 

The  great  weight  of  the  authorities  upon  this  subject  are  adverse 
to  the  views  contended  for  by  appellant.  The  general  rule  upon 
this  subject  is  to  the  effect  that  public  officers  who  are  entrusted 
with  public  funds  and  rec^uired  to  give  bonds  for  the  faithful  dis- 
charge of  their  official  duties  are  not  mere  bailees  of  the  money  to 
be  exonerated  by  the  exercise  of  ordinary  care  and  diligence,  that 
their  liabilitiv  is  fixed  by  their  bond  and  that  the  fact  that  money  is 
stolen  from  them  without  any  fault  or  negligence  upon  their  part 
does  not  release  them  from  liability  on  their  official  bonds. 

Recognizing  the  almost  universality  of  this  rule,  appellant  con- 
tends that  the  decisions  against  him  ar6  founded  upon  the  peculiar 
wording  of  the  bonds,  or  provisions  of  the  statute,  to  the  effect  that 
the  c^cer  shall  safely  keep  and  pay  over  all  moneys  coming  into  his 
hands.  It  is  true,  that  in  U.  8.  v.  Prescott,  3  flow.,  588;  Com.  v. 
Comly,  3  Pa.  St.,  374;  State  v.  Harper,  6  Oh.  St.,  610;  Inhabitants 
of  Hancock  v.  Hazzard,  12  Gush.,  112,  and  other  cases,  considerable 
stress  is  placed  upon  this  language  in  the  bond.  Thus  in  U.  S. 
V.  Prescott,  the  court  said:  "The  condition  of  the  bond  has  been 
broken,  as  the  defendant,  Prescott,  failed  to  pay  over  the  money 
received  by  him,  when  required  to  do  so;  and  the  question  is, 
whether  he  shall  be  exonerated  from  the  condition  of  his  bond,  on 
the  ground  that  the  money  had  been  stolen  from  him  ?  The  objec- 
tion to  this  defense  is,  that  it  is  not  within  the  condition  of  the  bond, 
and  this  would  seem  to  be  conclusive.  The  contract  was  entered 
into  on  his  part,  and  there  is  no  allegation  of  failure  on  the  part 
of  the  government;  how,  then,  can  Prescott  be  discharged  from  his 
bond  ?  He  knew  the  extent  of  his  obligation,  when  he  entered  into 
it,  and  he  has  realized  the  fruits  of  this  obligation  by  the  enjoy- 
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ment  of  the  office.  Shall  he  be  discharged  from  liability,  contrary 
to  his  own  express  undertaking?  There  is  no  principle  upon  which 
such  a  defense  can  be  sustained.  The  obligation  to  keep  safely  the 
public  money  is  absolute,  without  any  condition  express  or  implied; 
and  nothiug  but  the  payment  of  it,  when  required,  can  discharge 
the  bond.'*  But  there  are  an  equal  or  greater  number  of  cases  like 
Muzzy  V.  Shattuck,  1  Denio,  233;  District  Township  v.  Morton,  37 
Iowa,  550;  Inhabitants  y.  McEachron,  33  N.  J.  L.,  340;  Boyden  v. 
U.  8.,  13  Wall.,  17,  and  Stat^  ex  rci.  Mississippi  Co.  v.  Moore, 
12  Fed.  Bep.,  740,  where  the  condition  of  the  bond,  like  the  one 
under  consideration  here,  is  for  the  faithful  performance  of  the 
official  duties,  and  the  conclusions  of  the  courts  are  .substantially 
the  same  as  announced  in  XT.  S.  t.  Prescott. 

It  is  apparent  that  a  bond  requiring  a  faithful  performance  of 
official  duty  is  as  binding  upon  the  principal  and  his  sureties  as  if 
all  the  statutory  duties  of  the  officer  were  inserted  in  the  bond. 

In  Indiana  the  statutory  conditions  in  the  bond  are  the  same  as 
required  by  the  laws  of  this  state.  In  Halbert  y.  State,  ex  rd. 
Com.,  22  Ind.,  130,  the  treasurer's  bond  was,  howeyer,  conditioned 
not  only  for  the  faithful  performance  of  his  duties  as  the  statute 
required,  but  also  that  he  should  ''pay  oyer  all  moneys  according 
to  law  that  mi^ht  come  into  his  hands  as  such  treasurer.**  The 
court  said:  ''  It  is  objected  that  the  latter  branch  of  the  condition  was 
unauthorized  by  law,  and,  therefore,  of  no  effect.  But  if  the  condi- 
tion for  the  faithful  performance  of  his  duties  includes  the  paying 
oyer  according  to  law,  of  all  moneys  that  might  come  into  his  handis 
as  such  treasurer,  nothing  is  added  to  the  legal  effect  of  the  bond 
by  the  latter  branch  of  the  condition.  An  examination  of  the  yar- 
ious  statutes  bearing  on  the  question,  shows  clearly  enough  that 
one  of  the  duties  of  a  county  treasurer  is  to  pay  over  according  to 
law  all  moneys  that  come  into  his  hands  as  such  treasurer;  hence, 
we  shall  consider  the  case  as  if  the  bond  had  been  conditioned 
simply  for  the  faithful  performance  of  the  duties  of  the  office." 

In  Boyden  y.  U.  S.,  13  Wall.,  24,  the  court  referring  to  U.  S.  y. 
Prescott,  said:  **The  condition  of  the  receiver's  bond  in  that  case, 
it  is  true,  was  that  the  receiver  should  pay  promptly  when  orders 
for  payment  should  be  received,  while  the  bond  in  the  case  before 
us  is  conditioned  that  Boyden,  the  receiver,  had  truly  executed  and 
discharged,  and  should  continue  truly  and  faithfully  to  execute  and 
discharge  all  the  duties  of  said  office  according  to  law.  Bat  the  acts 
of  congress  respecting  receivers  made  it  their  duty  to  pay  the  pub- 
lic money  received  by  them  when  ordered  by  the  treasury  depart- 
ment. *  *  *  The  bond,  therefore,  was  an  absolute  obligation 
to  pajr  the  money,  and  differing  not  at  all,  in  legal  effect,  from  the 
bond  in  Prescott's  case." 

What  are  the  duties  of  a  county  treasurer  under  the  statutes  of 
this  state  ? 

In  addition  to  requiring  an  oath  and  an  official  bond  it  is,  among 
other  things,  provided  that  the  county  treasurer  "shall  receive  all 
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moneys  dae  and  accruing  to  his  ooanty,  and  disburse  the  same,  in 
the  proper  orders  issued  and  attested  by  the  county  auditor:"  2 
Comp.L.,  2,981. 

"  He  shall  so  arrange  and  keep  his  books  that  the  amount  re- 
ceived and  paid  out  *  *  *  shall  be  exhibited  in  separate 
accounts,  as  well  as  the  whole  receipts  and  expenditures  by  one 
general  account:"   2  Comp.  L.,  2,984. 

''He  shall  at  all  times,  keep  his  books  and  office  subject  to  the 
inspection  and  examination  of  the  board  of  county  commissioners, 
and  shall  exhibit  the  money  in  his  office  to  such  board,  at  least 
once  a  year,  and  as  often  as  such  board  may  require:"  2  Comp.  L., 
2,985. 

"  He  shall  annually  make  complete  settlements  with  the  board  of 
county  commissioners,  *  *  *  and  shall  at  the  expiration  of  his 
term  of  office,  deliver  to  his  successor  all  public  moneys,  books  and 
papers  in  his  possession:"  2  Comp.  L.,  2,991. 

"He  shall  assist  the  county  auditor  and  county  commissioners  in 
counting  the  money  in  his  office,  so  that  they  may  determine  whether 
the  funds,  securities  and  property  of  the  county  are  all  on  hand :" 
Stat.  1881,  21. 

Under  these  provisions,  is  it  not  manifest  that  it  is  the  duty  of 
county  treasurers  to  safely  keep  the  public  money  and  pay  it  out 
only  as  provided  by  law  ?  The  fact  that  the  county  treasurer  is  re- 
quired "to  receive  money,  and  enter  it  in  his  cash  book,  implies, 
without  any  other  special  regulation,  that  he  is  to  keep  it,  and  being 
required  to  keep  it,  it  follows  that  he  is  to  keep  it  safely.  This  is 
one  of  the  duties  of  his  office  he  has  undertaken  faithfully  to  dis- 
charge:" Thompson  v.  Trustees,  30  111.,  101. 

Unless  he  safely  keeps  it,  he  could  not  exhibit  it  to  the  commis- 
sioners, as  required  by  law,  and  it  could  not  be  counted.  Neither 
could  he  deliver  it  to  his  successor  in  office.  The  duty  to  safely 
keep  the  money  is  made  absolutely  clear  by  the  provisions  of  the 
statute  already  quoted  and  referred  to.  But  there  are  also  other  pro- 
visions which  are  equally  as  strong  and  cogent.  If  any  officer  charged 
with  the  safe  keeping  of  public  money  converts  the  same  to  his  own 
use,  or  loans  any  portion  of  such  money,  he  shall  be  guilty  of  em- 
bezzlement: Stat.  1881,  82;  stat.  1883,  96. 

Could  a  county  treasurer,  who  converts  the  money  to  his  own  use, 
claim  that  he  is  not  an  officer  who  is  charged  with  the  safe  keeping 
of  the  public  money  ?  It  would  be  a  stigma  upon  the  law  and  a  dis- 
grace to  the  judiciary  to  say  that  he  could  successfully  maintain  such 
a  defense.  The  statutes  of  this  state,  in  relation  to  the  duties  of 
county  treasurers,  are  almost  identical  with  those  of  Indiana. 

The  supreme  court  of  that  state,  in  Halbert  v.  State,  supra,  after 
quoting  the  statutory  provisions,  said :  **  By  these  various  provi- 
sions, it  is  clearly  seen  that  it  is  the  duty  of  a  county  treasurer  to 
pay  over  the  funds  in  his  hands  according  to  law,  which  may  be  upon 
orders  drawn  upon  him  by  the  auditor,  or  to  his  successor  in  office, 
and  a  failure  to  make  such  payment  constitutes  a  breach  in  his  bond, 
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oonditioned  for  the  faithful  performanoe  of  his  daties/*  and  declare 
that  the  fact  that  the  money  was  stolen  from  the  treasurer  without 
his  fault  did  not  '' relieve  him  from  the  necessity  of  discharging  the 
obligation  imposed  upon  him  by  his  bond."  This  decision  was  fol- 
lowed in  the  subsequent  cases  of  Morbeck  v.  State,  28  Ind.,  86; 
Bock  V.  Springer,  36  Ind.,  3^;  and  Linville  v.  Leininger,  72  Ind., 
494. 

In  Iowa,  where  the  statute  is  not  as  strong  as  in  this  state,  the 
same  doctrine  is  held  and  applied  to  an  officer  upon  a  bond  condi- 
tioned for  the  performance  of  his  duties  ''to  the  best  of  his  abUity  f*^ 
District  Township  v.  Smith,  39  Iowa,  9. 

The  statutes  of  this  state  are  more  stringent  than  the  statute  of 
Ohio,  except  in  relation  to  the  conditions  of  the  bond.  In  State  v. 
Harper,  6  Ohio  St.,  610,  the  court  said:  ''By  accepting  the  office, 
the  treasurer  assumes  upon  himself  the  duty  of  receiving  and  safely 
keeping  the  public  money,  and  of  paying  it  out  according  to  law. 
His  bond  is  a  contract  that  he  will  not  fail,  upon  any  account,  to  da 
those  acts.  It  is,  in  effect,  an  insurance  against  the  delinquenciea 
of  himself,  and  against  the  faults  and  wrongs  of  others  in  regard  to 
the  trust  placed  in  his  hands.  He  voluntarily  takes  upon  himself 
the  risks  incident  to  the  office  and  to  the  custody  and  disbursement 
of  the  money.  Hence  it  is  not  a  sufficient  answer  when  sued  for  a 
balance  found  to  have  passed  into  his  hands,  to  say  that  it  was  stolen 
from  him;  for  even  if  the  larceny  of  the  money  be  shown  to  be 
without  his  fault,  still,  by  the  terms  of  the  law  and  of  his  contract, 
he  is  bound  to  make  good  any  deficiency  which  may  occur  in  the 
funds  which  came  under  his  charge." 

We  deem  it  unnecessary,  upon  this  branch  of  the  case,  to  spe- 
cially refer  to  the  numerous  ofcher  authorities  where  the  same  doctrinea 
are  announced,  as  it  is  absolutely  clear,  from  those  already  cited,  that 
the  distinction  sought  to  be  maintained  by  appellant  that  the  condi- 
tions  of  the  bond  and  the  provisions  of  the  statute  of  this  state 
should  be  construed  differently  from  the  construction  given  in  the 
decided  cases,  cannot  be  maintained. 

In  many  of  the  cases,  the  courts  have  given  an  additional  reason 
for  their  conclusions  that  a  public  officer  cannot  set  up  the  defense 
of  a  robbery  of  the  public  funds  in  his  possession.  Thus,  in  XJ. 
S.  V.  Presoott,  supra.  Justice  McLean,  in  aelivering  the  opinion  of 
the  court,  said:  "The  liability  of  the  defendant  Prescott,  arises 
out  of  his  official  bond,  and  principles  founded  upon  public  policy. '*^ 
After  discussing  Prescott's  liability  upon  the  bona  he  adds :  "  Public 
policy  requires  that  every  depository  of  the  public  money  should  be 
held  to  a  strict  accountability.  Not  only  that  he  should  exercise  the 
highest  degree  of  vigilance,  but  that  he  should  keep  safely  the 
monevs  which  come  to  his  hands.  Any  relaxation  of  this  condition 
would  open  a  door  to  frauds,  which  might  be  practiced  with  im- 

E unity.     A  depository  would  hare  nothing  more  to  do  than  to  lay 
is  plans  and  arrange  his  proofs,  so  as  to  establish  his  loss,  without 
laches  on  his  part.    Let  such  a  principle  be  applied  to  our  poet- 
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masters,  collectors  of  the  castoms,  receivers  of  public  moneys,  ^nd 
others  who  receive  more  or  less  of  the  public  fuQ4^i  and  what  josses 
might  not  be  anticipated  by  the  public  ?  "       . 

In  Com.  V.  Comly,  8uprcf>,  C.  3.  Gibson,  in  delivering  the  opinion 
of  the  court,  said:  ''T^e  opinion  of  the  court  in  |;he  case  of  the 
U.  S.  V.  Prescott  is  founded  on  sound  policy  and  sound  law.  *  *  *- 
The  keepers  of  the  public  moneys,  or  tneir  sponsors,  are  to  be  held 
strictly  to  the  contract,  for  if  they  were  to  be  let  off  on  shallow  pre- 
tenses, delinquencies,  which  are  fearfully  frequent  alriaady,  would 
be  incessant. '  To  the  same  effect  are  the  decisions  in  District 
Township  v.  Morton,  37  Iowa,  553;  U.  S.  v.  Watts,  1  UewMex.,  562;' 
Commissioners  of  Jefferson  County  v.  Lineberger,  3  Hon.,  241. 

The  only  defenses  recognized  oy  any  of.  the  authorities  in  the 
United  States  at  the  present  time,  with  the  exception  of  Cumber- 
land County  V.  Pennell,  69  Me.,  357,  for  the  failure  of  a  public 
officer  charged  with  the  safekeeping  of  the  public  funds  to  pay^over 
the  same,  is  where  he  is  prevented  from  doing  so  by  the  act  of  God 
or  the  public  enemy,  without  any  neglect  or  fault  on  his  part.  We 
say  the  Maine  case  stands  alone  in  its  opposition  to  what  it  is  pleased 
to  term  the  new-born  policy  of  the  law.  In  that  case,  some  reliance 
seems  to  have  been  placed  upon  the  case  of  Albany  v.  Dorr,  25 
Wend.,  438;  but  the  principles  of  that  case  were  repudiated  in 
Muzzy  Y.  SShattuck,  supra,  and  hence  we  are  authorized  to  say  that 
the  case  in  Maine  is  unsustained  by  any  other  recognized-  authority 
in  any  of  the  courts  of  the  United  States,  federal  or  state. 

In  U.  S.  V.  Thomas,  15  Wall.,  341,  it  was  held  that  the  act  of  e 
pnhlic  enemy  in  forcibly  seizing  or  destroying  property  in  the  hands 
of  a  public  officer,  against  his  will,  and  without  his  fault,  is  a  dis- 
charge of  hisobligation  to  keep  such  property  safely,  and  of  his  official 
bond,  given  to  secure  the  faithful  performance  of  that  duty,  and  to 
have  the  property  forthcoming  when  required. 

Bradley,  J.,  in  delivering  the  opinion  of  the  court,  questions  the 
correctness  of  some  of  the  extreme  views  stated  in  some  of  the  au- 
thorities referred  to,  and  claims  that  broader  language  was  used 
than  was  necessary  where  the  defense  set  up  was  that  the  money  was  # 
stolen,  and  says  that  "a  much  more  limited  responsibility"  than  was 
indicated  in  the  language  in  Prescott*s  case  ''  would  have  sufficed  to 
render  that  defense  nugatory."  But  there  is  no  declaration  of  any 
l^al  principle  contained  in  this  opinion  that  would  justify  a  court 
in  permitting  such  a  defense  as  was  sought  to  be  interposed  in  this 
case.  It  is  said  that  public  officers  are  bailees,  ''  but  they  are  spe- 
cial bailees,  subject  to  special  obligations.  It  is  evident  that  the 
ordinary  laws  of  bailment  cannot  be  invoked  to  determine  the  degree 
of  their  responsibility." 

In  U.  S.  v.  Humason,  6  Saw.,  201,  the  court  permitted  the  de- 
fense that  the  officer  with  the  money  was  on  a  steamship  which  was 
lost  at  sea,  and  the  officer  drowned  and  the  money  lost  in  the  Pacific 
ocean.     The  doctrines  announced  in  that  case  are  similar  to  the  case 
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of  n.  S.  V.  Thomas,  and  do  not,  in  any  manner,  militate  against  the 
general  views  we  have  expressed. 

In  State  exrel.  Mississippi  Co.  v.  Moore,  the  defendant,  who  was 
county  treasurer,  answered  that  he  ought  not  to  be  held  upon  his  bond 
because  Mississippi  county  ''being  overrun  with  tramps,  thieves, 
robbers,  public  enemies,  the  money  could  not  be  safely  kept  in  said 
county,"  and  that  for  the  purpose  of  keeping  it  safely,  he  deposited 
to  his  credit,  as  treasurer,  in  a  bank  in  St.  Louis,  which  failed, 
whereby  the  money  was  wholly  lost.  The  court  said :  "Such  an 
answer  as  this,  we  think,  is  insufficient  to  shield  defendant  from  lia- 
bility in  any  view  which  can  be  taken  of  the  case.  If  the  obligation 
assumed  by  defendant  in  his  bond  to  deliver  over  to  his  successor 
in  office  all  money  belonging  to  the  county,  can  only  be  met  or  dis- 
charged by  making  such  delivery  or  payment,  it  is  clear  that  the 
faots/et  up  1)1  the  answer,  and  admitted  to  be  true,  constitute  no 
defense.  That  the  above  rule  is  a  correct  one,  governing  in  such 
cases,  is  established  by  the  following  authorities:'  Citing  State  v. 
Powell,  67  Mo.,  395,  and  the  various  decisions  of  the  supreme  court 
of  the  United  States.  "If  on  the  other  hand,  under  the  rule  laid 
down  in  the  case  of  XT.  S.  v.  Thomas,  15  Wall.,  337,  defendant  is  to 
be  regarded  as  a  bailee  and  exempt  from  liability  to  pay  when  the 
loss  is  occasioned  by  the  act  of  God  or  a  public  enemy,  he  would 
still  be  liable,  under  the  facts  stated  in  the  answer,  because  they 
sliow  that  the  loss  was  not  occasioned  in  either  of  these  ways.  The 
tramps,  thieves  and  robbers  which  it  is  alleged  overrun  Mississippi 
county,  while  they  are  enemies  to  the  peace  and  safety  of  the  public 
and  social  order,  they  are  not  public  enemies  in  the  legal  sense  of 
these  words.  By  enemies,  is  to  be  understood  public  enemies,  with 
whom  the  nation  is  itself  at  open  war;  and  not  merely  robbers, 
thieves  and  other  private  depredators,  however  much  they  may  be 
deemed,  in  a  moral  sense,  at  war^  with  society.  Losses,  therefore, 
which  are  occasioned  by  robbery  on  the  highway  or  by  depredations 
of  mobs,  rioters,  insurgents  and  other  felons,  are  not  deemed  losses 
by  enemies  within  the  meaning  of  the  exception :"  12  Fed.  Bep.,  790. 
*  The  action  of  the  district  court  in  sustaining  the  demurrer  to  the 
answer  was  correct. 

The  other  positions  taken  by  appellant  relative  to  the  time  wjien 
the  cause  of  action  could  be  commenced,  are  wholly  untenable. 
Having  admitted  the  defalcation  and  claimed  the  right  to  interpose 
the  defense  inserted  in  his  answer,  the  state  was  not  compelled  to 
wait  until  the  close  of  the  appellant's  term  of  office  before  com- 
mencing an  action  upon  his  bond. 

The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  UTAH. 
Ex  Parte  Lowbie. 

FUed  July  10,  1886, 

CuafiNAi.  Law— /Trial— P0STPONIMENT—D18CHABOE  of  Dependant.— Under  section 
465  of  the  criminml  procedure  act,  a  defendant,  whose  trial  has  not  been  had  at  the  next  term, 
of  the  c»urt  in  which  the  indictment  is  triable  after  it  is  found,  is  not  entitled,  as  of  right, 
to  be  discharged  from  custody  upon  his  own  recognizance.  The  discharge  of  the  defendant, 
under  such  drcomstances,  rests  in  the  sound  discretion  of  the  trial  court. 

PKrmoN  for  discharge  on  writ  of  habetzs  corpus.  The  opinion 
states  the  facts. 

E,  B.  Criichlow,  for  the  petitioner. 
FF.  J71  Dickson,  for  the  people. 

BoBEMAN,  J.  It  appears  that  on  or  about  the  fifteenth  of  Novem- 
ber, 1884,  the  petitioner  was  arrested  upon  a  criminal  complaint 
charging  him  with  the  crime  of  enticing  females  of  previous  chaste 
character  into  a  house  of  prostitution.  After  hearing,  he  was  by  the 
ma^strate  committed  to  await  the  action  of  the  grand  jury,  and,  in 
default  of  bail,  was  sent  to  jail. 

By  the  next  grand  jury,  on  the  twenty-first  of  February,  1885,  he 
was  indicted  and  warrant  issued  thoreon.  On  the  twenty-seventh  of 
February  he  was  arraigned  and  pleaded  ' '  not  guilty,"  and  demanded 
to' be  put  immediately  upon  trial.  The  cause  was  continued  to  the 
fourteenth  day  of  March  following,  but  was  not  reached  when  the 
day  for  the  trial  of  civil  cases  arrived.  The  civil  cases  occupied  all 
the  residue  of  the  February  term. 

At  the  April  term  following,  the  trial  of  the  case  was  set  for  the 
twenty-first  of  April.  On  last  named  day,  the  counsel  for  the  peo- 
ple asked  and  obtained  continuance  until  the  twenty-ninth  day  of 
April,  on  account  of  the  absence  of  witnesses.  The  cause  was 
reached  on  the  fourth  of  May,  and  again  the  counsel  for  the  people 
moved  for  a  further  continuance,  on  the  ground  of  the  absence  of 
witnesses.  The  petitioner  objected,  and  asked  that  the  cause  be 
set  for  trial  at  a  later  date  in  the  same  (April)  term.  The  court 
granted  the  motion  of  the  counsel  for  the  people. 

The  petitioner  then  asked  to  be  discharged  upon  his  own  recog- 
nizance, but  it  was  refused.  His  bail,  however,  was  reduced  to  five 
hundred  dollars.  The  matter  now  comes  to  this  court,  upon  a  writ 
of  habeas  corpus,  for  the  discharge  of  the  petitioner  on  his  own  un- 
dertaking of  bail  to  appear  at  the  next  term  of  the  third  district 
court. 

The  petition  alleges  that  certain  criminal  cases  were  tried  at  the 
Pebruary  term,  1885,  after  his  indictment;  that  five  of  the  six  cases 
tried  were  those  where  the  defendants  were  at  large  on  bail.  At  the 
hearing,  it  appeared  that  these  cases  had  been  called  and  regularly 
set  for  trial  before  the  indictment  of  the  petitioner  had  been  filed. 
It  was  admitted  at  the  hearing,  also,  that  the  prosecuting  officers 
bad  been  guilty  of  no  negligence. 
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In  order  to  understand  folly  this  case,  it  is  proper  to  refer  to  two 
sections  of  the  criminal  procednre  act:  Laws  of  IJtah,  1878,  p.  162. 

''Sec.  464.  The  coart,  unless  good  canse  to  the  contrary  is- 
shown,  must  order  the  prosecution  or  indictment  to  be  dismissed 
in  the  following  cases: 

'*  1.  (Has  reference  to  failure  to  indict,  and  is  not  material  on 
this  point.) 

''  2.  If  a  defendant,  whose  trial  has  not  been  postponed  upon 
his  application,  is  not  brought  to  trial  at  the  next  term  of  the  courfc 
in  which  the  indictment  is  triable,  after  it  is  found. 

''  Sec.  465.  If  the  defendant  is  not  indicted  or  tried,  as  provided 
in  the  last  section,  and  sufficient  reason  therefor  is  shown,  the  courts 
may  order  the  action  to  be  continued  from  term  to  term,  and  in  the 
meantime  may  discharge  the  defendant  from  custody  on  his  own  un- 
dertaking of  bail  for  his  appearance  to  answer  the  charge  at  the 
time  to  which  the  action  is  continued." 

The  question  at  issue  hinges  upon  the  construction  to  be  given  ta 
the  word  may  in  the  latter  part  of  said  section  465,  the  petitioner 
claiming  that  it  should  be  construed  shall,  so  that  the  section  should 
read,  ''and  in  the  meantime  shall  discharge  the  defendant,*'  etc. 

The  supreme  court  of  the  United  States  states  the  rule  in  cases 
of  this  character  to  be  that  where  power  is  given  to  public  officers — 
in  language  something  of  the  same  kind  as  this — the  language  used, 
though  ^permissive  in  form,  is,  in  fact,  peremptory  whenever  the 
public  interests  or  individual  rights  require  its  exercise:  4  Wall-,. 
446. 

Our  attention  has  not  been  called  to  any  public  interest  or  sound 
public  policy  that  would  justify  the  court  in  allowing  the  petitioner 
to  go  out  upon  his  own  recognizance.  Nor  can  we  see  wherein  the 
petitioner's  individual  rights  have  been  trenched  upon.  True,  it  is 
extremely  grievous  to  remain  in  jail  during  these  several  months 
awaiting  trial,  but  it  is  a  necessity  that  the  best  interests  of  the 
public  require. 

There  is  no  pretence  that  the  action  of  the  court  was  in  any  way 
arbitrary  or  oppressive.  The  counsel  for  the  people  are  not  shown 
to  have  acted  otherwise  than  with  diligence  and  for  the  best  interests, 
of  the  public.  There  has  been  no  unnecessary  delay.  The  crowded 
condition  of  the  court  calendar,  no  doubt,  accounts  in  some  measure^ 
for«the  delay,  but  even  without  this  consideration,  we  do  not  think: 
the  postponement  was  unreasonable.  There  is  no  claim  that  tho 
court  was  not  authorized,  from  the  showing  made,  to  grant  the  con- 
tinuance: Ex  parte  Larkin,  11  Nev.,  90. 

If  the  construction  contended  for  by  the  petitioner  be  adopted^ 
the  result  woald  be  that  in  every  case  (excepting  in  capital  cases 
where  the  proof  of  guilt  is  evident  or  the  presumption  thereof  great)^ 
no  matter  how  grave  the  charge  nor  how  plain  and  urgent  th& 
grounds  for  postponement,  yet  if  the  court  should  continue  the  cause, 
on  the  application  of  the  counsel  for  the  people,  beyond  the  term 
following  that  in  which  the  indictment  was  found,  the  defendant 
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would  be  entitled  to  discharge  upon  his  own  undertaking  of  bail. 
This  would,  in  very  many  oases,  be  equivalent  to  a  dismissal  of  the 
action.  We  do  not  think  that  we  are  warranted  in  placing  such  a 
oonstmction  upon  the  statute,  when  the  plain  reading  is  to  the  con- 
trary, and  the  evident  intent  of  the  legislature  was  to  the  contrary. 
The  purpose  of  the  statute,  no  doubt,  was  <^  give  the  court  express 
authority  to  discharge  a  defendant  upon  his  own  recognizance,  if,  in 
the  exercise  of  a  wise  discretion,  it  was  deemed  proper. 

We  are  requested,  however,  that,  in  case  we  hold  that  the  lan- 
guage leaves  the  discharge  discretionary  with  the  court,  we  should 
exercise  that  discretion  and  grant  the  petitioner  a  discharge  upon 
his  own  undertaking  of  bail.  The  district  court,  which  was  more 
familiar  with  the  case  than  this  court,  declined  so  to  do.  No  new 
Ught  has  been  given  us  to  gaide  us  to  a  different  conclusion. 

The  discharge  of  the  petitioner  is  denied,  and  he  is  remanded  to 
the  custody  of  the  marshal. 

Zame,  C.  J.,  and  Powebs,  A.  J.,  concurred. 


SUPREME  COURT  OF  OALIFORNIA. 

No.   20,046. 

People  v.  Vierba. 

DepaHment  Two,     FUed  Jtdy  f8, 18S5, 

CanfiHAL  Law— FiLiNO  Information— What  Opfense  maybb  Charged.— Under  sec- 
tion 809  of  the  penal  code,  the  district  attorney  is  authorized  to  proceed  a^aiast  the  defend- 
ant for  the  offense  disclosed  in  the  depositions  taken  on  the  prdlimiaary  examination  before 
the  committing  magistrate,  and  is  not  confined  to  the  offense  designated  by  name,  or  even 
generally,  by  such  magistrate  in  his  indorsement  made  on  the  dep>8itions.  ^  Thus,  if  such 
depiiaitiona  disclose  a  case  of  murder,  an  information  charging  the  delendant  with  such  offense 
may  be  filed  against  him,  although,  by  indorsement  on  the  depositions,  the  committing  mag- 
istrate order  htm  to  be  held  for  manslaughter. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  upon  a  verdict  convicting  the  defendant.  The  opinion  states 
the  facts. 

Tapper  <t  Tapper,  for  the  appellant. 

'E.  C.  Marshall,  aUorney  generaly  for  the  respondent.  • 

Thosntoh,  J.  The  defendant  was  accused  bj  information  of 
morder,  and  was  convicted  of  manslaughter.  On  his  arraignment 
his  counsel  moved  the  court  to  set  aside  the  information,  on  the 
giound,  that  the  commitment  holding  defendant  to  answer  in  the 
complaint  filed  in  the  committing  magistrate's  court,  ordered  that 
the  defendant  be  held  to  answer  for  the  crime  of  manslaughter  and 
the  information  filed  against  him  accuses  him  of  murder.  The  de- 
feadant  further  moved  that  the  district  {ittorney  be  directed  to  file 
an  information  against  defendant  for  manslaughter. 

In  support  of  this  motion,  counsel  for  defendant   read  the  com- 
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plaint  filed  with  the  magistrate  whioh  charged  the  defendant  with 
mnrder,  and  also  read  the  commitment  and  order  of  the  magistrate 
indorsed  on  the  complaint,  which  is  in  these  words:  "It  appearing 
to  me  that  the  offense  of  manslaughter  has  been  committed,  and 
that  there  is  sufficient  cause  to  believe  that  Jose  F.  Yierra,  the  de- 
fendant, guilty  thereof,  that  the  said  defendant  did  willfully,  unlaw- 
fully, and  feloniously  cut  and  stab  about  the  abdomen,  one  Manuel 
Maria,  with  a  certain  dirk  knife  about  the  abdomen,  a  human  being, 
from  the  effects  of  said,  the  said  named,  the  said  Manuel  Maria  sooa 
after  died,  I  order  that  the  said  Jose  F.  Vierra,  be  held  to  answer  to 
the  same  and  committed  to  the  sheriff  of  the  county  of  Fresno,  and 
that  he  be  admitted  to  bail  in  the  sum  of  three  thousand  dollars, 
and  is  committed  to  the  sheriff  of  the  county  of  Fresno  until  he  give 
such  bail." 

The  court  denied  the  motion  and  defendant  excepted. 

The  proceeding  by  information  for  a  capital  offense  is  one  which 
has  come  into  use  under  the  present  constifcution  adopted  in  1879 : 
Const.,  art.  i.,  section  8.  Under  the  former  constitution,  anindiofc- 
ment  was  required:  Const,  of  1849,  art.  i.,  section  8.  The  section  of 
the  present  constitution,  authorizing  the  proceeding  by  information, 
is  as  follows:  ** Section  8.  Offenses  heretofore  required  to  be 
prosecuted  by  indictment  shall  be  prosecuted  by  information ,  after 
examination  and  commitment  by  a  magistrate,  or  by  indictment, 
with  or  without  such  examination  and  commitment,  as  may 
be  prescribed  by  law.  A  grand  jury  shall  be  drawn  and  sum- 
moned at  least  once  a  year  in  each  county." 

The  defendant,  on  his  arrest,  must  be  taken  before  a  magistrate : 
Pen.  code,  sees.  821,  822;  who  must  proceed  to  examine  the  case : 
Pen.  code,  sees.  858,  859,  860.  The  testimony  of  each  witness,  in 
cases  of  homicide,  must  be  reduced  to  writing,  as  a  deposition,  by  the 
magistrate  or  under  his  direction:  Pen.  code,  sec.  869.  The  testi- 
mony must  be  authenticated  in  the  mode  set  forth  in  the  section 
last  cited,  and  the  depositions  must  be  returned  to  the  clerk  of  the 
court  at  which  the  defendant  is  required  to  appear,  together  with 
the  warrant,  undertakings  of  bail,  etc.:    Pen.  code,  sees.  869,  883. 

It  is  provided  by  section  872  of  same  code,  that  when  it  appears 
from  the  examination  that  a  public  offense  has  been  committed',  and 
there  is  sufficient  cause  to  believe  the  defendant  guilty  thereof,  the 
magistrate  must  make  or  indorse  on  the  depositions  an  order  signed 
by  him,  to  the  following  effect:  ''It  appearing  to  me  that  the  offense 
in  the  within  depositions  mentioned,  or  any  offense,  according  to  the 
fact,  stating  generally  the  nature  thereof,  has  been  committed,  and 
that  there  is  sufficient  cause  to  believe  the  within  named  A.  B.  guilty 
thereof,  I  order  that  he  be  held  to  answer  to  the  same,  and  be  com- 
mitted to  the  sheriff  of  the  county  of ." 

It  is  further  provided,  sec.  809,  pen.  code,  that  "  when  a  defend- 
ant has  been  examined  and  committed,  as  provided  in  sec.  872,  of 
this  code,  it  shall  be  the  duty  of  the  district  attorney,  within  thir  t  y 
days  thereafter,  to  file  in  the  superior  court  of  the  county  in  whica 
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the  offoDse  is  triable,  an  information  charging  the  defendant  with 
SQch  offense." 

The  contention  of  defendant  here  is  that  the  offense  with  which 
the  defendant  mnst  be  charged  by  the  information  to  be  filed,  is  the 
offense  designated  by  name  by  the  committing  magistrate  in  the  in- 
dorsement on  the  depositions,  required  to  be  made  by  section  872 
of  the  penal  code,  and  not  the  offense  disclosed  b^^  the  depositions. 
We  use  the  expression  **  disclosed  by  the  depositions,"  for  that,  in 
our  opinion,  is  the  signification  of  the  words,  "in  the  depositions 
mentioned,"*  nsed  in  section  872.  The  offense  by  name  need  not  be 
Dor  is  it  nsaally  mentioned  or  designated  by  name  in  the  depositions. 
The  facts  showing  the  nature  and  degree  of  the  offense  appear 
therein.  Must  the  district  attorney  act  on  the  facts  as  appearing  in 
the  depositions,  or  must  he  take  the  judgment  of  the  committing 
magistrate  thereon  as  shown  by  the  name  by  which  he  shsJl  desig- 
nate the  offense  in  his  indorsement  ?  The  committing  magistrate  is 
usually  a  justice  of  the  peace,  either  unlearned  in  the  criminal  law, 
or  acquainted  with  it  to  a  limited  extent.  It  would  be  a  strange  re- 
qnirement  which  permitted  the  justice  to  determine  the  offense  for 
which  the  defendant  should  be  prosecuted,  instead  of  the  district 
Attorney,  who  is  selected  on  account  of  his  learning  in  the  law,  and 
especially  charged  with  duties  requiring  an  acquaintance  with  the 
criminal  law*  In  England  where  prosecutions  were  allowed  by  in- 
formation they  were  made  by  the  attorney  general  or  by  the  solicitor 
general,  when  the  office  of  attorney  general  was  vacant,  or  by  the 
king's  coroner  or  attorney  in  the  king's  bench.  The  officers  first 
named  acted  on  their  own  official  discretion  without  the  interference 
of  the  court  and  without  previous  examination:  Bishop's  Or.  Pro., 
sec.  143,  and  Black's  Com.,  308.  Such  proceeding  was  only  allowed 
in  England  in  cases  of  misdemeanor,  except  misprision  of  treason, 
and  was  not  permissible  in  any  felony.  But  the  higher  the  nature 
of  the  offense,  it  is  clear,  that  for  the  protection  of  defendant,  as 
well  as  of  the  state,  that  the  duty  should  be  vested  upon  the  officer 
acquainted  with  the  law  concerning  crimes  and  offenses.  • 

it  may  be  conceded  that  the  power  to  designate  the  offense  for 
which  the  defendant  is  to  be  put  upon  his  trial  might  be  vested  by  the 
legislature  in  the  committing  magistrate,  but  the  statute  must  be 
expressed  in  other  terms  than  those  in  which  we  find  them  in  the 
code  to  justify  this  court  in  coming  to  such  a  conclusion. 

In  onr  opinion,  section  809  refers  to  the  offense  shown  by  the  tes- 
timony disclosed  in  the  depositions  taken  on  the  preliminary  exam- 
ination before  the  committing  magistrate,  and  not  to  the  offense 
designated  by  name,  or  even  generally,  by  such  magistrate  in  his 
indorsement  made  on  the  depositions.  It  will  be  observed  that  the 
offense  is  to  be  designated  according  to  the  fact.  Where  is  the  fact 
to  be  fonnd?  Manifestly  in  the  testimony  contained  in  the  deposi- 
tions. If  the  justice  named  an  offense  which  the  testimony  had  no 
tendency  to  show  had  been  committed,  must  the  district  attorney 
still  charge  such  offense  in  the  information?    Clearly  not.     The 
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district  attorney  is  to  act  on  the  depositions,  and  to  prefer  the  in- 
formation charging  the  offense  which  the  facts  disclosed  in  snch 
depositions  show,  or  tend  to  show,  has  been  committed  by  the  de* 
fendant.  For  this  purpose,  among  others,  the  depositions  are 
required  to  be  returned  to  the  court  at  which  the  defendant  is  to 
appear.  The  provision  in  the  constitution  requiring  an  examina- 
tion and  commitment  is  to  secure  persons  accused  of  crime  from 
being  proceeded  against  until  there  has  been  a  preliminary  trial  be- 
fore some  judicial  officer  to  determine  whether  there  is  a  reasonable 
or  probable  cause  for  putting  the  defendant  on  his  trial.  When  this 
is  done,  and  the  defendant  is  held  to  answer,  the  constitutional  re- 
quirement has  been  complied  with.  The  responsibility  is  then 
tnrown  on  the  district  attorney  to  determine,  from  the  testimony 
above  referred  to,  the  offense  to  be  charged  in  the  information. 
We  see  no  reasonable  objection  to  this  view.  We  think  it  cor- 
rect, and  by  it  no  right  of  the  accused  party  is  impaired,  and 
there  is  no  obstacle  to  a  fair  trial  of  the  defendant  for  the  offense 
charged.  We  are  of  opinion  that  the  court  below  did  not  err  in  re- 
fusing to  set  aside  the  information  herein:  People  v.  Lee  Ah  Chuck, 
6  W.  0.  Rep.,  360.  The  instruction  to  which  our  attention  is  directed 
is  not  obnoxious  to  the  objection  that  it  could  under  no  circum- 
stances be  correct. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  are 
affirmed. 

Mtbice,  J.,  and  Shabpstein,  J.,  concurred. 


No.  20,065. 

People  v.  Mason. 

DepaHment  Twk    Filed  July  28,  1886, 

Criminal  Law— Bubolart— Petit  Larceny— Prior  Conviction.— The  defendant  was  ac- 
cused, by  information,  of  the  crime  of  burglary,  and  was  convicted  of  burglary  in  the  6rst 
degree,  and  sentenced  to  fifteen  years  imprisonment  in  the  state  prison.  The  information 
contained  a  charge  that  the  defendant  had  been  previously  convicted  of  petit  larceny.  On 
the  trial  the  defendant  pleaded  guilty  of  such  charge,  and  no  evidence  was  introduced  to  prove 
the  same,  nor  any  verdict  rendered  thereon.  Held,  that  upon  the  conviction  for  bu^glarv  in 
the  first  degree,  the  defendant  might  have  been  sentenced  to  fifteen  years  in  the  state  prinon 
independent  of  the  former  conviction  for  petit  larceny;  that  the  proceedings,  as  to  petit  lar- 
ceny, may  be  disregarded,  and  the  judgment  stand.  People  v.  King,  12  Pac.  Coast  I^aw 
Jour.,  322,  distinguished. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Diego 
county,  entered  upon  a  verdict  convicting  the  defendant  of  burglary. 
The  opinion  states  the  facts. 

Leach  &  Parker,  for  the  appellant. 

JF.  G.  Marshall,  attorney  general,  for  the  respondent. 

Mybick,  J.  The  defendant  was  accused,  by  information,  of  the 
crime  of  burglary,  and  was  convicted  of  burglary  in  the  first  degree. 


Sup.  Ct.  Cal.]  People  v.  Bezy.  173 

aod  sentenced  to  fifteen  years*  imprisonment  in  the  state  prison. 
The  information  contained  a  charge  that  the  defendant  had  been 
previously  convicted  of  petit  larceny.  One  point  only  is  presented 
on  this  appeal,  viz. :  The  defendant,  being  cnarged  with  having  suf- 
fered the  previous  conviction  of  petit  larceny,  was  allowed  to  admit 
and  plead  guilty  to  that  charge,  and  no  evidence  was  introduced  to 
prove  the  same,  nor  any  verdict  rendered  thereon.  The  defendant 
refers  to  the  decision  of  this  court,  in  People  v.  King,  12  Pac.  Coast 
L.  J.,  322,  as  authority  that  the  proceedings  in  this  case  show 
error.  The  difference  in  the  two  cases  is  this :  In  People  v.  King, 
the  defendant  was  accused  of  the  crime  of  petit  larceny,  and  a  former 
convictionof  felonj,  in  which  case  the  conviction  for  petit  larceny 
would  not  justify  imprisonment  in  the  state  prison,  unless  the  pro- 
ceedings as  to  the  former  conviction  were  regular;  while  in  the  case 
before  us,  upon  conviction  for  burglary  in  the  first  degree,  the  de- 
fendant might  have  been  sentenced  to  fifteen  years  in  the  state 
prison,  independent  of  the  former  conviction  for  petit  larceny.  The 
proceedings  in  this  case  as  to  petit  larceny  may  be  laid  aside  and 
the  judgment  stand,  no  error  appearing. 

Judgment  affirmed. 

Thornton,  J.,  and  Shabpstein,  J.,  concurred. 


No.  20,060. 

People  v.  Bezt. 

DepaHment  Two,    Filed  July  £8,  1H86. 

CEiimrjiLLAW— Tbbbats  Against  Bbother  OF  Deceased— Evidence  of  Inadmissible.— 
In  a  proflecution  for  murder  evidence  of  threats  made  by  the  defendant  against  the  brother 
cf  the  deceased,  in  the  absence  of  anv  evidence  connectmg  such  threats  with  the  injury  in- 
flicted on  the  deceased,  is  inadmissible. 

The  Save- Evidence  as  to  Cuabaoter  of  Deceased  fob  Peace.— On  a  trial  for  murder 
the  prosecution  cannot  give  evidence  as  to  the  character  of  the  deceased  for  peace  and 
quietuecM. 

The  Sams— Open ino  Statement  fob  Defendant.— It  is  within  the  discretion  of  the  court, 
*i^  such  trial,  to  restrict  the  counsel  for  the  defendant,  in  his  opening  statement,  to  stating 
whst  he  expects  to  prove,  without  any  argument  upon  such  facts. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county^ 
entered  upon  a  verdict  convicting  the  defendant,  and  from  an  order 
denying  him  a  new  trial.     The  opinion  states  the  facts. 

W.  D,  Tupper,  for  the  appellant. 

E.  C.  Marshall,  attorney  general,  for  the  respondent. 

Thobxton,  J.  The  defendant  was  accused  of  the  murder  of  John 
Mengetti,  and  on  his  trial  the  court  admitted  evidence,  against 
objection,  of  certain  threats  made  against  Joe  Mengetti.  Joe  Men- 
getti  was  the  brother  of  the  deceased ,  and  the  evidence  shows  that 
they  lived  together  and  were  cousins  and  neighbors  of  defendant. 
While  threats  against  the  deceased  are  admissible  in   evidence  to 
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show  malice,  threats  against  another  person  are  only  admitted  under 
circumstances  which  show  some  connection  with  the  injury  inflicted 
on  the  deceased.  We  are  of  opinion  that  the  circumstances  under 
which  the  threats  were  made  are  not  sufficient  to  show  such  connec- 
tion as  justified  the  admission  of  the  evidence.  It  may  be  said  that 
the  evidence  was  admissible  as  to  the  general  character  of  defend- 
ant for -peace  and  quietness,  but  evidence  of  particular  facts  is  not 
admissible  on  such  issue.  We  think  the  court  fell  into  an  error  in 
admitting  the  evidence  above  referred  to,  and  it  is  not  clear  that 
this  testimony  did  not  operate  prejudicially  to  the  defendant.  We 
are  of  opinion  that  it  must  cause  the  reversal  of  the  judgment  and 
the  order  denying  the  motion  for  a  new  trial. 

There  was  also  evidence  of  threats  in  Julius  Hedriek*s  testimony 
against  the  Mengettis,  which  we  think  was  admissible. 

The  court  erred  in  permitting  the  prosecution  to  give  evidence  as 
to  the  character  of  the  deceased  for  peace  and  quietness:  People  v. 
Anderson,  39  Cal.,  704. 

The  court  committed  no  error  or  abuse  of  discretion  in  restrict- 
ing counsel  for  defendant  in  his  opening  statement  to  stating  what 
he  expected  to  prove,  without  any  argument  upon  such  facts:  Peo-- 
pie  V.  Anderson,  144  Cal.,  65.  The  counsel  had  abundant  opportu- 
nity in  the  course  of  the  trial  in  suggesting  and  arguing  all  points  of 
law  pertinent  to  the  cause. 

For  the  errors  above  pointed  out,  the  judgment  and  order  should 
be  reversed  and  the  cause  remanded  for  new  trial,  and  it  is  ordered 
accordingly. 

Myriok,  J.,  and  Sharpstein,  J.,  concurred. 


No.  9,652, 

Fisher  v.  Sweet. 

Department  Two,    Filed  Jttly  t8, 1885. 

Partnership— Action  Bbtwkkn  Partners— Accounting.— One  -partner  cannot  sue  his 
copartner,  in  an  action  at  law.  to  recover  his  proportion  of  the  partnership  adventures,  until 
there  has  been  an  aocountinebetween  them. 

The  Same— Evidence  of  Partnership  Disbursements.— In  an  action  at  law  or  in  equity, 
if  plaintiff  offer  evidence  tending  to  show  that  defendant  had  received  moneys  growing  out  of 
their  adventures  (whether  as  jomt  owners  or  as  copartners),  the  defendant  is  entitled  to  show 
that  such  moneys  [had  been  duibursed  in  the  due  course  of  the  business;  and  that,  whether 
the  disbursements  had  been  made  by  the  defendant  in  person,  or  by  a  mercantile  firm  of 
which  he  was  a  member. 

Appeal  from  a  judgment  of  the  superior  court  of  Tulare  county, 
entered  in  favor  of  the  plaintifif,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Brown  &  Daggett  and  Atwdl  &  Bradley  for  the  appellant. 
Bennett  &  Wigginton  and  T.  M.  McNamara,  for  the  respondent. 

Myrige,  J.  The  rulings  in  this  case  appear  to  have  been  consist- 
ent with  the  theory  of  the  case  adopted  by  the  court;  but  we  think 
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that  theory  incorrect.  The  complaint  is  for  money  had  and  received 
and  for  services;  the  plaintiff  averring  that  he  and  defendant  were 
the  owners  of  certain  lands,  and  that  said  lands  were  farmed  and 
ultimately  sold,  and  defendant,  having  received  the  proceeds  thereof, 
and  the  proceeds  of  certain  individual  property  of  plaintiff,  had 
failed  to  pay  to  the  plaintiff  his  proportion,  as  well  as  compensation 
for  his  services  in  and  about  the  farming  of  the  lands.  The  defend- 
ant, after  denying  the  receipt  by  him  of  the  proceeds  of  sales, 
ayerred  a  partnership  between  himself  and  plaintiff,  and  that  all  the 
transactions  concerning  the  said  lands  and  the  crops  thereof  were  part- 
nership transactions,  and  that  there  had  been  no  final  settlement  of 
such  partnership  affairs. 

We  are  of  opinion  that  the  plaintiff's  evidence  shows  the  existence 
of  a  partnership  between  plaintiff  and  defendant  as  to  the  lands  pur- 
chased by  them  and  as  to  farming  the  same,  and  that  plaintiff  can- 
not recover  in  an  action  at  law,  at  least  until  the  accounts  have  been 
settled. 

We  are  also  of  opinion  that  in  an  action  at  law  or  in  equity,  if 
plaintiff  offered  evidence  tending  to  show  that  defendant  had  received 
moneys  growing  out  of  their  adventares  (whether  as  joint  owners  or 
as  oopartners),  the  defendant  would  be  entitled  to  show  that  such 
moneys|had  b^n  disbursed  in  the  due  course  of  the  business ;  and  that, 
whether  the  disbursement  had  been  by  the  defendant  in  person  or 
by  the  mercantile  firm  of  which  he  was  a  member. 

It  is  not  necessary  to  point  out  each  particular  ruling,  and  show 
its  error;  it  is  sufficient  to  say  that  the  case  was  tried  upon  a  wrong 
theory.  There  should  have  been  an  accounting  between  the  parties. 
It  was  not  necessary  to  have  made  the  members  of  the  firm  of  Sweet 
^  Co.,  parties  to  this  action;  they  h^id  no  interest  in  the  partnership 
affairs,  as  sach;  they  were,  as  to  plaintiff  and  defendant,  merely 
factors,  agents,  account-keepers.  Payments  made  by  Sweet  &  Co., 
in  and  about  the  business  of  plaintiff  and  defendant,  as  such  factors 
and  agents,  should  certainly  be  taken  into  account  in  adjusting  the 
affairs  of  plaintiff  and  defendant.  How  else  could  equity — even 
common  justice — be  done  between  them  ? 

In  the  action  before  us,  the  only  recovery  which  could  be  had  by 
plaintiff  would  be  of  moneys  received  by  defendant  as  proceeds  of 
the  individual  property  of  plaintiff;  and  as  to  such  moneys,  the 
conrt  erred  in  not  permitting  defendant  to  show  the  direction  in 
which  those  moneys  had  been  disbursed. 

Judgment  and  order  reversed  and  cause  remanded. 

Thobhton^  J.,  and  Shabpstein,  J.,  concurred. 
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No.  9,702. 

Cbeighton  V.  Eaweah  Canal  and  Ibbigation  Co. 

DepartmaU  Tv».    Filed  Julv  t8. 1885. 

DivEBSioN  OF  Water,  When  Restbainkd— Natural  Channel.— An  owner  of  Umd 
located  on  a  water  course  is  not  entitled  to  have  the  diversion  of  water  therefrom  restrained, 
unless  such  diversion  diminishes  the  quantity  which  would  otherwise  have  flowed  therein  by 
a  natursJ  channeL 

Appeal  from  a  judgment  of  the  superior  court  of  Tulare  county, 
entered  in  favor  of  the  plainti£f,  and  from  an  order  denying  the  de- 
fendants a  new  trial.     The  opinion  states  the  facts. 

Brown  dk  Daggett^  for  the  appellant. 
AtwdL  &  Bradley^  for  the  respondent. 

Mtbige,  J.  Action  to  restrain  the  diversion  of  water.  The  plaintiff 
is  the  owner  of  land  located  on  a  water  course  called  Bates'  slough. 
The  defendant  uses  a  portion  of  the  channel  of  Deep  creek  (another 
water  course)  as  a  portion  of  its  ditch,  and  placed  a  dam  across 
Deep  creek,  at  a  point  where,  it  is  claimed  by  plaintiff,  the  waters 
thereof  would  flow  into  Bates'  slough,  and  by  means  of  such  dam 
caused  the  waters  to  be  turned  into  its  ditch,  thus  preventing  the 
water  from  flowing  into  Bates'  slough.  We  are  not  agreed  upon 
the  proposition  that  the  evidence  shows  the  existence  of  a  natural 
water  course  from  Deep  creek  to  Bates'  slough;  nor  are  we  agreed 
that  the  findings  establish  the  existence  of  such  natural  watercourse. 
There  is  no  doubt  that  a  channel  now  exists,  and  has  existed,  there 
since  the  digging  of  the  reclamation  ditch,  about  1870;  bat  the 
doubt  relates  to  the  existence  of  a  well-defined  natural  water  course 
prior  to  the  digging  of  the  reclamation  ditch.  We  are,  however, 
agreed  upon  a  proposition  on  which  the  judgment  will  have  to  be 
reversed.  The  defendant  was  restrained  from  ^'maintaining  or  keep- 
ing any  dam  in  the  cut  or  channel  leading  from  Deep  creek  into 
Bates'  slouch,  or  in  Deep  creek,  or  in  any  manner  interfering  with 
or  obstructing  the  free  flow  of  the  waters  in  said  Deep  creek,  or  in 
said  cut  or  channel,  or  into  said  Bates'  sloughy  or  diverting  any 
water  from  either  of  the  same.". 

There  is  no  evidence  to  show  a  continuous  flow  of  water  in  a  natu- 
ral channel  from  Deep  creek  to  Bates'  slough.  The  most  the  evi- 
dence tends  to  show  is  that  at  high  water,  during  spring  freshets, 
in  some  years,  water  flowed  in  a  depression  to  Bates'  slough.  At 
best,  the  plaintiff  would  be  entitled  only  to  have  the  defendant  en- 
joined from  obstructing  the  flow  of  that  which  would  have  naturally 
flowed,  unaided  by  artificial  means  with  which  he,  the  plaintiff, 
is  not  connected.  If  there  was  a  natural  water  course  from  Deep 
creek  to  Bates'  slough,  through  which  water  flowed,  say  for  two 
months  in  the  year,  and  say  to  the  amount  of  one  hundred  inches, 
and  if  the  defendant  uses  the  channel  of  Deep  creek  as  a  portion  of 
its  ditch,  it  will  not  be  restrained  from  taking  its  water  out  of  the 
channel  of  Deep  creek,  unless  such  taking  out  diminishes  the  qimn- 
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%  which  would  otherwise  have  flowed  bj  a  natural  channel  into 
Bates'  slough,  and  shortens  the  period  of  the  natural  flow;  and  it 
will  be  restrained  only  as  to  such  quantity  and  period. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Thobnton,  J.,  and  Shabpstein,  J.,  concurred.  * 


No.  9.729L 

Flemtno  V.  Albeoe, 

Department  Two.   Filed  Julp  28,  1885^ 

Demurrer— Cadse  of  Action— CJomplaint.— A  general  demurrer,  addressed  to  the  whole 
complaint,  in  a  portion  of  which  a  cause  of  action  is  stated,  should  be  overruled. 

Spicifications  of  Error,  how  Made— Evidsnok.— Specifications  of  errors,  in  regard  to 
the  admission  or  rejection  of  evidence,  should  refer^  to  the  testimony  as  it  appears  in  the 
tranacript,  in  such  a  manner  that  the  court  may  identify  the  exception  reserved.  Otherwise 
they  will  be  disregarded. 

LiBiL— Dahagks  a  Question  for  Jury- Evidence.— In  an  action  for  libel,  when  no 
special  damages  are  alleged,  a  witness  cannot  testify  as  to  what,  in  his  opinion,  would  be  a 
fair  amount  of  money,  in  compensation  for  plaintiff^  damages.  In  such  case  the  amount  of 
damages  is  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  of  Merced  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Ostrander  &  Knox,  for  the  appellant. 

Bennett  &  Wiggington,  for  the  respondent.  * 

Mtbice,  J.  Action  for  libel.  The  alleged  libel  consists  in  the 
pablication  of  a  card  in  which  the  plaintiff  was  charged  with  having 
accused  the  defendant  of  setting  fire  to  his,  the  defendant's,  build- 
ing. The  card  also  contained  a  letter;  at  the  foot  of  the  letter 
occurs  the  following:  *'I  wonder  if  the  under  sheriff,  G.  E.  Flem- 
ing, has  caused  some  one  to  send  the  above  epistle  to  me  ?" 

The  complaint  was  demurred  to,  which  demurrer  was  overruled. 
This  ruling  was  correct,  because  the  demurrer  was  general,  ad- 
dressed to  the  whole  complaint;  and  as  in  a  portion  of  the  complaint 
a  cause  of  action  was  stated,  a  general  demurrer  was  properly  over- 
ruled. 

Many  erroneous  rulings  in  regard  to  evidence  appear  in  the  trans- 
cript which  cannot  be  ground  for  reversal,  for  the  reason  that  the 
statement  does  not  comply  with  the  statute,  as  to  the  specification 
of  errors.  We  quote  one  specification,  as  a  sample  of  many  others: 
"The  court  erred  in  overruling  defendant's  objection  to  question 
put  by  plaintiff's  counsel  to  witness  H.  W.  French,  marked  in  tlio 
foregoing  statement  exception  No.  1,  and  found  in  lines  10  and  23, 
page  10."  Three  other  specifications,  in  similar  language,  the  ck- 
ceptions  numbered  2,  3  and  4,  respectively,  refer  to  the  same  wit- 
ness, and  a  page  and  line  are  stated  as  to  each.  On  looking  through 
the  transcript  we  find  no  exception  numbered  or  marked,  and  at  the 
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pages  indicated  we  find  nothing  relating  to  the  points  endeavored 
to  De  presented.  In  only  one  instance  out  of  ten  does  the  specifica- 
tion tend  to  point  out  the  error,  and  that  is  in  reference  to  the  wit- 
ness, Howell,  and  because  but  one  exception  appears  in  connection 
with  his  examination.  For  that  reason  we  can  notice  that  exception, 
although  the  place  where  found  is  not  correctly  given,  and  it  is  not 
numbered.  The  witness  was  asked  what,  in  his  opinion,  would  be  the 
fair  amount  of  money  in  compensation  for  plaintiff's  damages  ?  This 
was  error.  No  special  damage  was  averred  in  the  complaint,  nor 
cause  for  special  damage  stated;  therefore,  the  jury,  and  not  the  wit- 
ness, was  to  say  what  damage  had  been  sustained. 

As  the  case  goes  back  for  a  new  trial,  we  will  say  that  the  letter 
contained  in  the  card  as  published  is  not  libelous  without  an  inntien- 
do,  and  should  have  been  distinguished  from  that  part  of  the  card 
which  was  libelous. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

Thornton,  J.,  and  Shabpstein,  J.,  concurred. 


No.  9,984. 

Season  v.  Shabon. 

In  Bank,    Filed  July  29,  1885, 

Divorce— Case  IN  Equity— Alimony — Appeal — Rehearing. — On  a  petition  for  rehear* 
ing,  the  rulings  that  an  action  for  divorce  is  a  case  in  equity,  and  that  an  ap))eal  lies  to  the 
supreme  court  from  the  judi^ment  of  the  superior  court  granting  a  divorce;  and  that  an  order 
made  pendente  lite  by  the  superior  court,  directing  the  payment  of  alimony,  is  also  appeal- 
able, affirmed,  and  a  rehearing,  as  to  such  points,  denied.  A  rehearing,  however,  granted  on 
the  question  as  to  the  character  of  bond  necessary  to  stay  proceedings  upon  the  order  for 
the  payment  of  alimony. 

Petition  for  a  rehearing.  The  facts  appear  in  the  prior  opinion 
reported  6  West  Coast  Rep.,  856. 

W.  H.  L,  Barnes,  0.  P.  Evans  and  Stewart  &  Herrin,  for  the 
appellant. 

Ti/ler  &  Tyler,  D.  8.  Terry,  George  Flournoyy  and  Walter  Levy^ 
for  the  respondent. 

Boss,  J.  In  the  opinion  recently  delivered  in  this  case  we  held, 
first,  that  an  action  for  divorce  is  a  case  in  equity,  and  that  an  ap- 
peal lies  to  the  supreme  court  from  the  judgment  of  the  superior 
court  granting  a  divorce,  and,  second,  that  an  order  made  pendente 
lite  by  the  superior  court  directing  the  payment  of  alimony,  is  also 
appealable.  In  the  petitions  for  rehearing  on  file  it  is  said  by  coun- 
sel for  the  plaintiff,  that,  in  holding  that  the  order  for  the  payment 
of  alimony  is  appealable,  we  have  decided  exactly  contrary  to  sev- 
eral former  decisions  of  this  court:  Church  v.  Church,  No.  9,405; 
MacNevin  v.  MacNevin,  63  Cal.,  186;  Ex  parte  Cottrell,  59  Cal.,  417; 
and  Ex  parte  Perkins,  18  Cal.,  60,  are  the  cases  in  which  it  is  said 
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by  counsel  that  an  opposite  conclnsion  was  announced.  In  Church 
y.  Church  no  order  pendente  lite  for  the  payment  of  alimony  was  made 
by  the  isnperior  court.  The  question  as  to  whether  such  an  order 
was  or  was  not  appealable,  could  not,  therefore,  by  any  possibility, 
haye  arisen  in  the  case.  The  trial  court  there  granted  the  plaintiff  a 
diyoree,  and,  in  its  decree  granting  the  divorce,  awarded  the  plaintiff 
pennanent  alimony  and  a  certain  stated  sum  for  fees  of  counsel. 
From  that  decree  the  defendant  gave  notice  of  appeal  to  this  court, 
and,  within  statutory  time,  executed  an  undertaking,  pursuant  to 
section  941  of  the  code  of  civil  procedure,  in  the  sum  ot  three  hun- 
dred dollars.  There  can  be  no  sort  of  doubt  that  the  notice  and 
undertaking  thus  given  perfected  the  appeal  to  this  court  from  the 
final  judgment  of  the  superior  court.  The  only  question  in  Church 
T.  Church  was  as  to  a  stay  of  proceedings  upon  the  judgment.  The 
only  undertaking  given  by  the  appellant  was  the  one  in  the  sum  of 
three  hundred  dollars  for  the  payment  of  such  costs  and  damages  as 
might  be  awarded  on  the  appeal,  but  the  appellant  subsequently  ap- 
plied to  the  superior  court  to  fix  the  amount  of  an  undertaking  to  be 
given  by  him  for  the  purpose  of  staying  all  proceedings  on  the  judg- 
ment, and  the  application  being  denied  by  the  superior  court,  a 
similar  application  was  made  here  and  denied — no  opinion  being 
delivered.  This  was  the  case  of  Church  v.  Church,  and  all  of  it, 
which  is  cited  and  deliberately  stated  by  counsel  for  the  plaintiff  in 
the  present  case  to  have  decided  that  there  was  no  appeal  from  an 
intermediate  order  in  an  action  of  divorce  directing  the  payment  of 
alimony.  No  argument  can  make  plainer  the  fact  that  no  such  ques- 
tion was,  or  could  have  been,  involved  in  Church  v.  Church.  And 
so  with  respect  to  the  other  cases  cited  by  counsel  for  plaintiff.  A 
bare  statement  of  the  facts  will  clearly  show  that  in  none  of  them 
has  this  court  ever  decided  contrary  to  what  we  have  held  in  the 
present  case.  In  MacNevin  v.  MacNevin,  63  Cal.,  186,  which  was 
an  action  for  divorce,  the  district  court  had,  pending  the  action, 
made  orders  from  time  to  time  directing  the  defendant  to  pay  certain 
sums  as  alimony,  which  orders,  though  enforceable  by  executions, 
were,  in  fact,  never  enforced.  The  court,  after  trial,  ordered  '^  that 
plaintiff's  prayer  for  divorce  be  denied,  and  that  defendant  have 
jadgment  for  costs."  After  the  making  of  this  order,  on  motion  of 
defendant's  counsel,  all  the  orders  formerly  made  granting  to  the 
plaintiff  alimony  were  vacated,  and  from  this  last  oraer  the  plaintiff 
appealed  as  from  an  order  made  after  final  judgment.  But  the  court 
held  that  the  record  only  showed  an  order  for  judgment,  and,  there- 
fore, that  the  order  setting  aside  the  orders  granting  alimony  was 
not  an  order  made  after  final  judgment,  and,  consequently,  not  ap- 
pealable. 

In  Ex  parte  Cottrell,  59  Cal.,  419,  this  court  distinctly  said: 
'*  Whether  any  undertaking  could  be  given  which  would  operate  as 
a  stay  of  the  execution  of  the  order,  for  the  payment  of  alimony, 
pending  the  appeal,  or  tohether  any  appeal  lies  from  such  an  order, 
ore  questions  which  do  not  necessarily  arise  in  this  case,  and  we  there/ore 
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express  no  opinion  upon  them,^'  Yet  oonnsel  for  the  plaintiff  here  says 
that  in  Ux  parte  Gottrell  we  decided  that  no  appeal  lay  from  an  order 
directing  the  payment  of  alimony.  Ex  parte  Perkins,  18  Oal.,  60,  is 
the  only  other  case  in  which  it  is  said  by  plaintiff's  counsel  that  this 
court  has  held  that  there  was  no  appeal  from  an  order  granting 
alimony.  In  that  case  Perkins  was,  by  an  order  of  the  court, 
directed  to  pay  a  sum  of  money  for  expenses  incurred  by  his  wife  in 
the  action  for  divorce,  and  having  refused  to  do  so,  was  imprisoned, 
and  sought  to  be  discharged  from  imprisonment  on  habeas  corpus, 
upon  the  ground  that  the  sum  adjudged  against  him  was  a  debt 
within  the  meaning  of  that  provision  of  the  constitution  which 
secured  the  citizen  against  imprisonment  for  debt,  except  for  fraud. 
The  court  held,  and  properly  held,  that  the  amount  ordered  to  be 
paid  by  the  husband  was  not  a  debt  within  the  meaning  of  the  con- 
stitution; that  the  husband  did  not  owe  the  wife  any  specific  sum  of 
money,  but  he  owed  a  duty  to  her  which  might  be  enforced  by  order 
of  the  court,  compelling  him  to  pay  her  monej.  The  question  there 
— the  case  being  habeas  corpus — involved  only  the  power  of  the  court 
to  make  the  order.  No  question  of  appeal  was  involved,  nor  could 
the  regularity  of  the  proceedings  be  in  any  way  considered.  There 
is  no  inconsistency  between  that  case  and  our  ruling  in  the  present 
one.  We  have  never  said  that  an  order  for  the  pavment  of  alimony 
was  a  final  judgment  in  the  sense  that  a  judgment  for  the  payment  of 
money  from  one  man  to  another  is,  but  we  said,  as  did  the  supreme 
courts  of  Illinois  and  Kentucky,  in  the  cases  cited,  that  it  was  in  the 
nature  of  a  final  judgment  possessing  the  essential  elements  of  such 
judgment,  and  which  could  be  enforced  not  only  by  execution  against 
property  but  bv  imprisonment  of  the  body  of  the  delinquent.  We 
repeat  the  fact  that  the  question  under  consideration  has  never  before 
been  passed  upon  in  this  state,  and  that  it  is  with  us  as  the  case  of  Blake 
V.  Blake  was  with  the  supreme  court  of  Illinois,  one  of  first  im- 

Eression.  The  court  there  says:  '*  The  question  raised  is  one  that 
as  never  been  passed  upon  by  this  court,  but,  upon  first  impression, 
we  are  of  opinion  the  appeal  will  lie.  It  is  a  money  decree,  is  for  a 
specific  sum  and  is  payable  absolutely.  No  execution  has  been  as 
yet  awarded,  but  the  court  has  the  undoubted  authority  to  award  an 
execution,  or,  if  payment  was  willfully  and  contumaciously  refused, 
the  decree  might  be  enforced  by  attachment  as  for  contempt,  or  pay- 
ment might  be  coerced  by  sequestration  of  real  or  personal  estate. 
By  one  mode  or  the  other,  the  decree  could  be  enforced,  and  if  the 
defendant  has  property,  it  could,  in  some  way  consistently  with  the 
practice  in  courts  of  chancery,  be  subjected  to  its  payment.  Such 
a  decree  does  not  seem  to  us  to  be  merely  interlocutory.  It  is  more 
in  the  nature  of  a  final  decree,  and  if  no  appeal  lies,  this  case  affords 
an  instance  of  a  money  decree  against  a  party  from  which  no  relief 
can  be  had,  no  matter  how  unjust  or  oppressive.  This  ought  not  to 
be  It  is  no  answer  to  this  position  to  say  defendant  can  have  this 
decree  against  him  reviewed  on  appeal  or  error,  after  final  decree  in 
the  original  cause.     Of  what  avail  would  that  privilege  be  to  him 


Sap.  Ct.  Cal.]  Shabon  v.  Shabon.  181 

then  ?  The  litigation  might  be  protracted  and  years  elapse  before 
any  final  decision  coald  be  reacned.  In  the  meantime  he  has  been 
iu^iprisoned  for  disobedience  to  the  decree  or  his  property  under 
process  of  law  been  subjected  to  the  payment  of  the  sum  decreed. 
Nor  does  the  fact  an  appeal  is  allowed  impose  any  hardship  not  in- 
cident to  other  money  decrees,  from  which  appeals  may  be  prose- 
cuted. On  the  theory,  alimony  is  for  the  immediate  benefit  of  the 
wife,  to  enable  her  to  prosecute  or  defend  her  suit  against  her  hus- 
band on  terms  of  equality,  the  only  serious  result  would  be  to  delay 
the  litigation  until  the  propriety  of  the  decree  for  temporary  ali- 
mony and  solicitors'  fees  could  be  determined  in  the  appellate  court. 
On  the  contrary,  if  an  appeal  should  be  denied,  it  might  subject  de- 
fendant to  very  great  hardships  in  many  cases,  as  the  sequel  will 
show:*'  80  111.,  523.  The  allowance  of  alimony  is  largely  discre- 
tionary with  the  trial  court,  and  will,  therefore,  be  interfered  with  by 
the  appellate  court  only  in  cases  of  abuse  of  discretion.  Ordinarily, 
inactions  for  divorce,  the  marriage  relation  is  not  controverted,  and 
should  frivoluous  appeals  be  taken,  it  will  be  an  easy  matter  to  im- 
pose such  penalty  as  will  put  a  stop  to  the  practice.  But  in  cases 
where  the  fact  of  marriage  is  the  real  issue,  no  alimony  should  of 
right  be  paid  until  the  fact  of  marriage,  or  no  marriage,  is  properly 
determined,  for  the  obvious  reason  that  there  can  be  no  such  thing 
as  alimony  unless  the  relation  of  husband  and  wife  in  fact  exist. 

There  is,  however,  some  question  as  to  the  character  of  bond 
necessary  to  stay  proceedings  upon  the  order  for  the  payment  of 
alimony. 

With  respect  to  that  question,  and  to  that  only,  there  is  some 
inconsistency  in  the  opinions  of  the  court,  and  upon  that  question^ 
and  that  only,  we  desire  to  hear  further  argument,  and  for  that  pur- 
pose and  to  that  extent  only,  grant  a  rehearing. 

Thornton,  J.,  McKinstry,  J.,  Morrison,  0.  J.,  and  Sharpstein, 
J.,  concurred. 

Myrick,  J.,  concurring.  I  agree  with  the  views  presented  by 
Boss,  J.,  down  to  the  reasons  given  for  a  rehearing.  I  am  satisfied 
with  the  judgment  heretofore  given.  I  wish  to  add  the  following  to 
what  has  been  said  in  favor  of  the  appellate  jurisdiction  of  this 
eonrt: 

Independent  of  what  has  been  already  said,  I  am  of  opinion, 
that  under  the  present  constitution,  there  can  be  no  question  as  to 
the  appellate  jurisdiction  of  this  court  in  the  case  of  an  alimony 
order.  I  base  this  view  on  the  terms  of  the  constitution,  vi?. :  Arti- 
cle vi.,  section  5:  **  The  superior  court  shall  have  original  jurisdic- 
tion in  all  cases  in  equity  f  Article  vi.,  section  4:  *'The  supreme 
court  shall  have  appellate  jurisdiction  in  all  cases  in  equity. **^ 
Wherever  and  whenever  a  superior  court  has  jurisdiction  to  take 
anj  step  or  proceeding,  or  make  any  order,  in  any  case  in  equity, 
of  that  step,  proceeding  or  order,  the  supreme  court  has  appellate 
jurisdiction.     The  legislature  may  provide  machinery — ^it  may  de- 
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clare  when  the  appeal  may  be  taken,  as  in  regard  to  orders  which 
involve  the  merits,  or  necessarily  affect  the  judgment,  it  has  done — 
but  neither  by  direct  action  nor  by  omission  can  the  appellate  jurijs- 
diction  of  this  court  be  abridged;  it  is  given  by  the  constitution  in 
such  plain  and  unequivocal  words  that  it  cannot  be  shorn  off. 

If,  then,  an  action  to  have  the  validity  of  an  alleged  marriage 
determined  and  declared,  or  for  divorce,  be  a  case  in  equity,  it  con- 
clusively follows  that  any  order,  step  or  proceeding,  which  the 
superior  court  has  jurisdiction  to  make  in  such  action,  is  subject  to 
review  by  this  court. 

By  way  of  contrast  and  to  show  more  clearly  if  need  be,  the 
meaning  of  the  above  quoted  clauses  of  the  constitution,  I  quote  as 
to  probate  matters:  Article  vi.,  section  5,  **  the  superior  court  shall 
have  original  jurisdiction  *  *  *  of  all  matters  of  probate:"  Ar- 
ticle vi.,  section  4,  ''the  supreme  court  shall  have  appellate  juris- 
diction ^  ^  *  in  all  such  probate  matters  as  may  be  provided 
by  law." 

In  probate,  appellate  jurisdiction  is  given  in  such  matters,  only, 
as  the  legislature  may  provide;  while  in  equity  cases  the  appellate 
jurisdiction  is  as  broad  and  extensive  as  is  the  original  jurisdiction. 

It  has  been  repeatedly  held  that  where  appellate  jurisdiction  is 
given,  and  no  machinery  is  prescribed,  the  appellate  court  will  fur- 
nish machinery,  to  the  end  that  the  right  of  review  be  not  lost: 
Houghton's  Appeal,  42  Cal.,  35;  People  v.  Jordan,  4  West  Coast 
Hep.,  84. 

As  to  whether  the  action  now  under  consideration  is  a  case  in 
equity,  has  been  considered  in  the  opinion  heretofore  filed,  and  I 
do  not  deem  any  addition  in  that  regard  necessary  or  useful. 


In  be  Ling. 

Department  Two.    FUed  July  £9,  1885. 
Bill  op  Exceptions— Removal  of  Officer— Appeal.— In  a  proceeding,  under  section 
772  of  the  penal  co<ie,  for  the  removal  of  a  civil  officer,  the  action  of  the  court  can  be  reviewed 
on  a  transcript  of  the  record  of  the  case  in  the  court  below,  on  an  appeal  from  the  judgment 
of  dismissal,  without  a  bill  of  exceptions,  when  the  whole  case  appears  on  the  record. 

Application  to  the  supreme  court  to  settle  a  bill  of  exceptions,  in  a 
proceeding,  under  section  772  of  the  penal  code,  to  remove  a  civil 
officer. 

W,  Smith,  for  the  petitioner. 

No  appearance  for  the  respondent. 

The  Court.  In  this  proceeding,  as  the  whole  case  appears  on  the 
record,  there  is  no  bill  of  exceptions  requisite.  Abillof  exceptipns 
is  only  necessary  to  place  that  on  the  record,  which,  without  it,  does 
not  go  on  the  record.  In  this  case  the  action  of  the  court  can  be 
reviewed  on  a  transcript  of  the  record  of  the  case  in  the  court  below 
on  an  appeal  from  the  judgment  of  dismissal. 

The  application  is  denied. 
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No.  8,638. 

Estate  of  Hill,  Deoeased. 

DepaHmtnt  One.    Filed  July  HO.  1886. 

SuBxriEK— Patment  of  Debt  of  Principal. -Sureties  who  are  compelled  to  pay  a  debt  of 
thdr  principal  have  a  legal  demand  for  reimbursement,  which  they  may  enforce  against  him 
br  personal  action  if  he  be  alive,  or  against  his  estate  if  he  be  dead.  I^ut  in  either  case  re> 
imbursement  can  only  be  claimed  for  what  has  been  expended. 

The  Same— Jddqment  Against  Sureties  when  Demand  Against  Estate  of  Princi- 
pal.—Sureties  on  an  oflScial  bond,  against  whom  a  judgment  has  been  rendered  for  the  amount 
of  a  defalcation  of  their  principal  are  not  creditors  holdmg  an  enforceable  demand  against 
the  entate  of  the  latter  until  such  judgment  has  been  paid  by  them. 

Administrator  Interested  in  Claim  Cannot  Act  on  it.—Au  administrator  who  is 
pRMnaUy  interested  in  a  claim  against  the  estate  of  his  intestate,  is  disqualified,  under  sec- 
tioD  1,510  of  the  code  of  civil  procedure,  from  acting  upon  it. 

Mdcoe  Heirs  when  not  Estopped  to  Dispute  Account.— Minor  heirs  of  a  deceased  in- 
testate are  not  estopped  from  questioning  the  correctness  of  the  administrator's  account,  by 
r«aion  of  proceedinga  in  the  probate  court  for  a  sale  of  the  real  property  to  pay  the  alleged 
^Jaimin  dispute. 

Appeal  from  a  jndgment  of  the  superior  court  of  Fresno  county. 
The  opinion  states  the  facts. 

fl.  8.  Dixon  and  D.  S.  Terry,  for  the  appellants. 

Sayle  <k  Harris  and  Bennett  &  IVigginton,  for  the  respondents. 

MgE[ee,  J.  This  is  an  appeal  by  the  heirs  at  law  and  distributees  of 
the  estate  of  W.  W.  Hill,  deceased,  from  a  judgment  settling  and 
allowing  the  final  account  of  the  administrator  of  the  estate,  and 
from  an  order  denying  a  new  trial. 

The  principal  question  for  adjudication  arises  out  of  a  claim 
against  the  estate  for  forty  thousand  six  hundred  and  twenty- 
seyen  dollars.  The  claim  was  presented  to  the  administrator  on  the 
ninth  of  May,  1877.  for  allowance  or  rejection,  and  was  allowed  by 
the  administrator  and  approved  by  the  probate  judge  on  the  same 
day.  In  the  course  of  administration  payments  were  made  upon  it, 
from  time  to  time,  which  the  superior  court,  sitting  as  a  court  of 
probate,  approved  and  credited  the  administrator  with  in  the  settle- 
ment of  his  final  account.  This  approval  and  settlement  it  is  con- 
tended, was  erroneous,  because  the  claim  was  one  in  which  the  ad- 
ministrator was  personally  interested,  which  was  not  chargeable 
against  the  estate,  and  its  allowance  and  the  payments  thereon  were 
fraudulent  and  void. 

The  basis  of  the  claim  is  an  official  bond  given  by  W.  W.  Hill  in 
his  lifetime  as  treasurer  of  Fresno  county.  While  in  office  Hill 
<lied,  intestate,  on  the  third  of  February,  1874.  After  his  death 
the  county,  having  discovered  that  he  was  at  the  time  of  his  death 
ahortin  his  accounts  to  the  extent  of  fifty-six  thousand  dollars,  com- 
menced an  action  against  the  sureties  upon  his  official  bond  to  re- 
coyer  the  amount  of  his  defalcation.  The  action  was  commenced 
on  the  thirtieth  of  July,  1874,  and  on  the  sixth  of  December,  1875, 
jndgment  was  entered  therein  against  the  sureties  upon  the  bond, 
for  the  amounts  of  their  respective  obligations,  for  which  each  was 
^judged  liable,  as  follows,  namely:  Against  A.  H.  Burrough,  for 
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one  thousand  dollars  and  costs;  F.  B.  Doff,  one  thousand  dollars 
and  costs;  Frank  Dusy,  five  hundred  dollars  and  costs;  William 
Faymonville,  one  thousand  five  hundred  dollars  and  costs;  J.  G. 
Hoxie,  two  thousand  dollars  and  costs;  William  Ingram,  two  thou- 
sand dollars  and  costs;  E.  Jacob,  two  thousand  dollars  and  costs; 
Joseph  Kincaid,  five  hundred  dollars  and  costs;  Alexander  Ken- 
nedy, two  thousand  dollars  and  costs;  J.  P.  Lane,  one  thousand 
dollars  and  costs;  W.  S.  Powell,  two  thousand  five  hundred  dollars 
and  costs;  Jonathan  Bea,  five  thousand  dollars  and  costs;  T.  W. 
Simpson,  two  thousand  dollars  and  costs;  J.  G.  Simpson,  one  thou- 
sand dollars  and  costs;  John  Sutherland,  twenty  thousand  dollars 
and  costs;  A.  H.  Statham,  five  thousand  dollars  and  costs,  and 
Justin  Esrey,  five  thousand  dollars  and  costs.  On  appeal  the  judg- 
ment was  affirmed  by  the  supreme  court  and  the  remittitur  was  fi.led 
in  the  district  court  on  the  ninth  of  April,  1877. 

A.  H.  Statham,  one  of  the  sureties  upon  the  bond,  against  whom 
judgment  was  rendered  for  five  thousand  dollars  and  costs,  was  the 
duly  qualified  administrator  of  the  estate.  Notice  to  creditors  of 
the  estate  to  present  their  claims  within  ten  months,  as  required  by 
law,  had  been  duly  given  by  publication  of  notice,  commencing  on 
the  eleventh  of  March,  1874,  and  ending  on  the  eighth  of  April,  1874:. 
No  claim  upon  the  bond  against  the  estate  was  ever  presented  by 
the  county.  To  the  action  commenced  against  the  sureties  on  the 
bond,  the  estate  was  not  made  a  party.  The  action  was  commenced 
and  prosecuted  to  judgment  against  the  sureties  only;  and,  after  the 
judgment  was  affirmed  by  the  supreme  court,  three  of  the  sureties  on 
the  bond,  namely,  Sutherland,  Esrey  and  Morrow,  claiming  to  act 
for  themselves,  and  as  "  trustees  and  attorneys  in  fact "  for  the  other 
sureties,  including  Statham,  who  was  also  administrator  of  the  es- 
tate, made  out  and  presented  to  the  administrator  a  claim  in  sub- 
stance as  follows : 

**  Estate  of  W.  W.  Hill,  deceased,  Dr.  to  Justin  Esrey,  T.  W. 
Simpson,  J.  G.  Hoxie,  Alexander  Kennedy,  F.  B.  Duff,  Jonathan 
Eea,  J.  P.  Lane,  Frank  Dusy,  W.  S.  Powell,  Wm.  Ingram,  J.  G. 
Simpson.  Wm.  Faymonville,  John  Sutherland,  Elias  Jacob,  M.  J. 
Church,  A.  H.  Statham,  Henry  Burrougb,  Joseph  Kincaid  and 
Jesse  Morrow,  forty  thousand  six  hundred  and  twenty-seven  dollars 
and  twenty-seven  cents,  for  the  amount  of  a  judgment  recovered,  on 
the  sixth  of  December,  1875,  by  the  county  of  Fresno  against  them  as 
sureties  upon  the  official  bond  of  W.  W.  Hill,  late  treasurer  of  said 
county,  for  defalcation  in  office,  and  affirmed  on  appeal  to  the  su- 
preme court,  the  twenty-seventh  day  of  January,  1877 — the  remitti- 
tur from  said  court  being  filed,  in  the  court  in  which  the  judgment 
was  rendered,  on  the  ninth  of  April,  1877,  which  judgment  said 
claimants  are  compelled  to  pay  on  account  of  the  defalcation  of 
said  W.  W.  Hill,  deceased,  their  principal  in  said  bond. "  The  claim 
was  supported  by  the  following  affidavit: 
*'  State  of  California,  ) 
**    County  of  Fresno.    \ 

"Jesse  Morrow,  Justin  Esery  and  John  Sutherland,  Sr.,  for  them- 
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selves  and  as  the  attorneys  in  fact  for  T.  W.  Simpson,  J.  G.  Hoxie, 
ilex.  Kennedy,  F.  B.  A.  Daff,  Jonathan  Bea,  J.  P.  Lane,  Frank 
Dusy.  W.  S.  Powell,  William  Ingram,  J.  O.  Simpson,  William  Fay- 
monville,  Elias  Jacob,  M.  J.  Oharch,  A.  H.  Statham,  Henry  Bar- 
roagh,  Joseph  Kincaid,  whose  foregoing  claitn  is  herewith  pre- 
aentdd  to  A.  H.  Statham,  the  administrator  of  the  estate  of  said  de- 
ceased, being  daly  sworn,  say^  each  for  himself,  and  not  one  for  the 
other,  that  the  amount  thereof  to  wit:  the  sum  of  forty  thousand  six 
hnodred  and  twenty-seven  dollars  and  twenty-seven  cents  in  gold 
coin,  IB  JQstly  dae  to  said  claimants.  That  no  payments  have  been 
made  thereon  which  are  not  credited,  and  that  there  are  no  o£Esets  to 
the  game  to  the  knowledge  of  said  Justin  Esery,  Jesse  Morrow  and 
Jonathan  Sutherland.        [Signed]        *'  Jesse  Mobbow, 

*•  John  Suthebland,  Sn, 
*  *  Justin  Esebt. 

''  Subscribed  to  and  sworn  before  me,  this  ninth  day  of  May,  A.  ]>. 
1877.  [Signed]        "  G.  G.  Saylb, 

[Notarial  Seal.]  '*  Notary  Public." 

Thos  supported,  the  claim  was  presented  and  indorsed  as  follows: 

"No.  81 — ^Probate  Court,  Fresno  county. — In  the  matter  of  the 
estate  of  W.  W.  Hill,  deceased — Claim  of  the  official  bondsmen  of 
said  deceased  for  $40,627.27 — The  within  claim  presented  to  A.  H. 
Statham,  administrator  of  said  deceased,  is  allowed  and  approved 
for  $40,627.27,  this  9th  day  of  May,  1877.  [Signed]  A.  H.  Statham, 
administrator. — Allowed  and  approved  for  $40,627.27  this  9th  day 
of  May,  1877.  FSigned]  Gillum  Baley,  Probate  Judge.  Filed  9th 
of  May,  1877.  *  tsigned]  A.  M.  Clark,  Probate  Clerk." 

The  claim  was  therefore  presented,  allowed  and  approved  as  a 
elaim  due  and  payable  by  the  estate  to  the  claimants. 

Bat  the  evidence  proves,  beyond  a  reasonable  doubt,  that  the 
claim  was  not  for  a  demand  against  the  estate  then  dae  and  payable 
to  the  claimants,  and  that  its  allowance  by  the  administrator,  as  a 
claun  of  that  character,  was  the  result  of  a  collusive  understanding 
and  arrangement  between  the  administrator  and  his  co-sureties,  upon 
the  bond  of  the  intestate,  to  relieve  himself  and  them  from  their 
obligations  on  the  bond  at  the  sacrifice  of  the  estate. 

For  the  uncontradicted  evidence  shows  that  when  the  claim  was 
presented  to  the  administrator  the  sureties  had  not  paid  the  judg- 
ment. On  the  very  day  that  the  claim  was  made  out  they  met  to- 
ooDsider  ways  and  means  for  its  payment.  At  that  meeting  the  dis- 
trict attorney  of  Fresno  county  proposed,  if  they  would  pay  the 
costs  in  the  case  the  county  would  extend  time  for  payment  of 
the  jadgment.  That  proposal  was  accepted,  and  for  the  purpose  of 
^ting  accordingly,  and  also  providing  for  the  payment  of  the  judg- 
meat,  they  appointed  three  of  their  number,  namely,  Satherland, 
^ry  and  Morrow,  to  act  as  *'  trustees  and  attorneys  in  fact  for 
^emf  and,  by  a  power  of  attorney  which  was  duly  executed,  ac- 
bowledged  and  recorded,  they  empowered  them  ''  for  us  and  in  our 
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names,  etc.,  and  for  oar  use  and  benefit  to  ask,  demand,  sne  for,  re- 
cover, etc.,  all  sacb  snms  of  money,  debts,  etc.,  as  are  now  or  shall 
hereafter  become  due  *  *  *  to  us  from  the  estate  of  W.  W. 
Hill,  deceased,  or  his  heirs,  or  legal  representatives,  and  have  nse 
and  take  all  lawful  ways  and  means  in  our  names  or  otherwise  for 
the  recovery  thereof  by  attachment,  etc. ,  or  otherwise  *  *  *  and 
other  sufficient  discharges  in  our  names  to  make,  seal  and  deliver, 
to  bargain,  contract,  agree  for,  purchase,  receive  and  take  lands, 
tenements,  etc. ,  and  accept  seizin  and  possession  of  all  lands  *  *  * 
and  to  lease  *  *  *  bargain,  sell  *  *  *  convey,  mortgage, 
etc.,  lands,  etc.  Also  to  bargain  and  agree  for,  buy,  sell,  mortgage, 
etc.,  and  in  every  way  and  manner  deal  in  and  with  goods,  wares  and 
merchandise,  choses  in  action  and  other  property  in  possession  that 
may  be  received  by  them  from  the  said  estate  of  W.  W.  Hill,  de- 
ceased, or  his  heirs  or  legal  representatives,  and* to  make,  do  and 
transact  all  and  every  kind  of  business  of  what  nature  or  kind  so- 
ever as  they  may  deem  beneficial  to  our  interest  in  connection  with 
our  claim  against  the  said  estate  of  W.  W.  Hill,  deceased,  his  heirs 
and  legal  representatives." 

Statham,  the  administrator  of  the  estate,  attended  the  meeting, 
signed  and  acknowledged  the  power  of  attorney,  and  participated 
in  the  plan  arranged  for  the  payment  of  the  costs  to  the  district  at- 
torney, and  the  ultimate  payment  of  the  judgment.  The  result  was, 
the  ''  trustees  and  attorneys  in  fact  of  the  sureties,**  on  the  same 
dajr  borrowed  one  thousand  two  hundred  and  forty-eight  dollars, 
which  they  paid  to  the  district  attorney  and  Statham  appropriated 
for  the  same  purpose  two  thousand  dollars  in  his  hands  as  adminis- 
trator, which  being  paid  over  in  satisfaction  of  the  costs  in  the  action, 
the  claim  against  the  estate  was  made  out  by  the  "  trustees,"  and 
presented  to  the  administrator,  who  immediately  allowed  and  ap- 
proved it.  The  entire  basis  of  the  claim  as  an  absolute  demand 
against  the  estate  was  this  payment.  * 

The  appropriation  by  the  administrator  of  two  thousand  dollars 
of  the  estate  for  his  individual  purposes,  was  an  nnanthorized  and 
illegal  act;  an  unauthorized  appropriation  of  funds  of  an  estate  can- 
not be  made  the  basis,  in  whole  or  in  part,  of  a  claim  against  the 
estate.  The  payment  made  by  the  sureties  on  the  judgment  there- 
fore only  amounted  to  one  thousand  two  hundred  and  forty-eight 
dollars;  and  the  administrator  knew  the  fact.  Being  examined  as  a 
witness  in  his  own  behalf  he  testified:  "When  the  claim  was  pre- 
sented to  me,  I  knew  of  no  payment  having  been  made  to  the  county 
by  any  of  the  claimants  except  the  sum  of  three  thousand  two  hun- 
dred and  forty-eight  dollars,  and  two  thousand  dollars  of  that  I  paid 
out  of  the  estate,  the  rest  was  paid  by  the  trustees  of  the  claimants." 
Yet  with  that  knowledge  and  the  knowledge  of  his  own  interest  in 
the  claim,  be  allowed  the  claim  presented  to  him  for  forty  thousand 
six  hundred  and  twenty- seven  dollars  and  twenty-seven  cents,  as 
justly  due  and  owing  by  the  estate  to  the  claimants. 

There  is  no  doubt  that  sureties  who  are  compelled  to  pay  a  debt 
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of  their  principal,  have  a  legal  demand  for  reimbursement,  which 
thej  may  enforce  agninst  him  by  personal  action,  if  he  be  alive,  or 
agaiost  his  estate  if  he  be  dead.  Bat,  in  either  case,  reimbnrse- 
ment  can  only  be  claimed  for  what  has  been  expended :  Sees.  2,847, 
2,3^,  C.  G.  Here  the  demand  did  not  accrue  until  after  the  death 
of  the  principal,  and  for  any  moneys  paid  by  them  the  sureties  had 
an  absolute  demand  against  the  estate  which  they  were  legally  en- 
titled to  enforce,  according  to  law.  But  one  thousand  two  hundred 
ud  forty-eight  dollars  were  all  that  was  legally  paid  by  them,  and  for 
that  sum  no  claim  against  the  estate  was  ever  presented.  The  unj^aid 
jodgment  against  them  was  not  an  absolute,  provable  claim  against 
the  estate;  it  was  merely  a  possible  or  contingent  claim,  arising  out 
of  their  adjudicated  connection  with  the  bond  of  the  intestate,  which 
might  never  become  absolute;  for  the  sureties  ma^  not  have  been 
able  to  pay  the  judgment  against  them,  and  the  judgment  might 
never  have  been  enforced.  At  all  events,  until  payment  they  had  no 
enforceable  demand  against  the  estate  for  the  amount  of  the  judg- 
ment: Sees.  709  and  1,059,  C.  0.  P. 

InPico  V.  De  la  Guerra,  18  Gal.,  422,  a  claim  against  an  estate  was 
predicated  upon  a  guaranty  to  indemnify  a  surety  upon  a  promissory 
note.  Before  the  note  became  due  and  payable,  the  guarantor  died, 
and  the  surety,  before  he  had  paid  the  note,  presented  a  claim  upon 
the  goarantr,  which  the  executor  allowed  and  approved;  but  the  al- 
lovftoce  and  approval  were  held  unauthorized  and  void,  because,  as 
the  chum  against  the  estate  was  merely  contingent  upon  the  payment 
by  the  surety  of  the  promissory  note  of  his  principal,  no  cause  of 
action  accrued  until  the  contingency  happened,  and  no  recovery 
coald  be  had  against  the  estate  either  by  the  presentation  of  an  im- 
mature claim,  or  by  suit  at  law  against  the  estate. 

So  it  was  in  the  proceedings  in  hand.  The  alleged  claimants  were 
liable  as  debtors  of  Fresno  county  for  the  judgment  recovered  against 
'iiem  as  sureties  upon  the  official  bond  of  the  intestate;  but  they 
vera  not  creditors  of  the  estate  holding  an  enforceable  demand 
gainst  it  for  the  amount  of  that  judgment,  because  they  had  not 
I^id  the  judgment;  and  until  payment  thereof  they  were  not  entitled 
to  proceed  against  the  estate  to  enforce  its  payment  in  the  course  of 
idmiaistration.  Besides,  as  the  administrator  himself  was  person- 
%  interested  in  the  claim  he  was  disqualified  by  law  from  acting 
uponitiSec.  1,510,  0.  C.  P. 

The  minor  heirs  are  not  estopped  from  questioning  the  correctness 
of  the  administrator's  account  by  reason  of  the  proceedings  in  the 
probate  court  for  a  sale  of  the  real  property  to  pay  the  alleged 
claim. 

It  results  that  the  payments  made  by  the  administrator  upon  this 
claim  and  allowed  him  by  the  probate  court  on  the  settlement  of  his 
account  were  erroneously  allowed. 

Jadgment  and  order  reversed  and  cause  remanded  for  further  pro- 


fi^ss,  J.,  and  MoKinsthy,  J.,  concurred. 
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Ka  9,70L 

SooLLAY  V,   County  of  Butte. 

Department  One,    Filed  Jtdy  SO,  1S85. 

CoDNTT  Cannot  Dkleoate  Poweb  to  Comfbomise  Suit— Ultra  Vibes.— Under  sections 
4,000,  4,001,  4,003  and  4,046  of  the  political  code,  the  board  of  supervisort  of  a  county  have 
power  to  contract  for  the  collection  of  the  property  of  the  county,  but  in  the  exerciae  of  that 
power  it  has  no  authority  to  delegate  to  others,  whom  it  employed  for  that  purpose,  the  power 
to  determine  whether  to  commence  a  suit  in  the  name  of  the  county,  and  to  select  and  em- 
I>loy  attorneys  to  commence  and  prosecute  such  a  suit;  nor  to  abdicate  its  control  of  the  proseca- 
tion  of  such  Buit,  or  to  make  its  compromise  or  settlement  dependent  upon  the  written  ood- 
sent  of  strangers.  Such  powers  are  in  the  nature  of  public  trusts  conferred  upon  the  corpo- 
ration for  the  public  benefit,  and  cannot  be  vicariously  exercised.  A  contract  attempting  to 
delegate  such  powers  is  vUra  vvret. 

Appeal  from  a  jadgmentof  the  superior  oourt  of  Butte  conn ty, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Wm,  M,  Piersori  and  H.  O.  Newhall,  for  the  appellant. 
I.  8.  Belcher,  John  G.  Oray^  Chas.  F.  Lott,  L.  G.  G^-anger  and  A. 
F,  Jones,  for  the  respondent. 

MoKee,  J.  In  the  year  1876  Butte  county  vfBs  the  owner  and  holder 
of  two  hundred  railroad  bonds  of  the  California  Northern  Bailroad 
Company,  secured  by  mortgage,  the  principal  and  interest  of  which 
had  become  due  and  payable;  but  the  company  would  not  pay  and  the 
county  was  desirous  of  collecting  them.  Under  those  circam- 
stances,  two  persons — W.  S.  Watson  and  William  Corcoran — pro- 
posed to  the  board  of  supervisors  of  the  county  that  they  would 
collect  them,  without  attorney's  fees,  expenses  or  costs  to  the  county, 
for  fifty  cents  on  the  dollar.  The  board  accepted  the  proposal,  and 
on  the  third  of  October,  1876,  a  written  contract  to  that  effect  was 
drawn  and  signed  by  the  chairman  of  the  board,  in  the  name  of  the 
county,  and  by  Watson  and  Corcoran;  and  the  contract,  thus  signed, 
was  ratified  by  the  board. 

By  the  terms  of  the  contract,  the  bonds  were  to  be  delivered  to 
Wateon  and  Corcoran  for  collection;  they  were  to  commence,  within 
sixty  days,  "proceedings,^*  or  **  negotiations,"  or  **  a  proper  suit," 
for  their  collection,  and  "  prosecute  the  matter  without  any  un- 
necessary delay,"  without  costs  or  charges,  or  attorney  s  fees,  and 
when  collected,  retain  to  their  own  use  fifty  per  cent  of  the  amount 
collected  ''in  full  payment  of  themselves,  their  agents,  attorneys 
and  employes  employed  or  engaged  in  the  matter."  It  was  also 
'*  mutually  understood  and  agreed  that  either  of  the  parties  thereto 
may  compromise  the  matter  of  paying  said  bonds  with  said  railroad 
company,  upon  such  terms  and  conditions  as  they  may  deem  just 
and  equitable,  but  no  compromise  so  made  shall  be  final  or  binding 
without  the  express  written  consent  of  the  parties  hereto." 

On  the  second  of  December,  1876,  foreclosure  proceedings  upon 
the  bonds  and  mortgage  were  commenced  against  the  railroad  com- 
pany. These  were  continued  for  about  seven  years  without  other 
result  than  the  recovery  of  a  final  judgment  for  the  principal  and 
interest  due  upon  the  bonds,  but  for  the  execution  of  this  judgment. 
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so  far  as  it  appears  from  the  complaint,  no  steps  were  taken;  and 
ander  these  circamstanoes  the  board  of  supervisors  of  the  county, 
on  the  fifteenth  of  May,  1883,  compromised  and  settled  with  the 
raibroad  company,  without  the  consent,  written  or  otherwise,  of 
Watson  and  Corcoran,  and  received  from  the  company  twenty  thou- 
sand dollars,  which  it  accepted  in  full  satisfaction  of  the  bonds  and 
release  of  the  mortgage.  It  is  alleged  that ' '  when  this  settlement 
was  made  there  was  due  and  payable  on  said  bonds  the  sum  of  fortv- 
sdven  thousand  and  fifty-eight  dollars  and  eighty  cents,  which  could 
and  would  have  been  collected  and  received  oy  the  county,  but  for 
the  unauthorized  compromise  and  settlement  by  the  board."  Five 
months  after  this  settlement,  Watson  and  Corcoran  assigned  the 
contract  to  the  plaintiff  and  appellant,  who  presented  a  claim  to  the 
board  of  supervisors  for  twenty-three  thousand  three  hundred  and 
twenty-nine  dollars  and  forty  cents,  due  upon  said  contract.  The 
claim  was  rejected,  and  hence  this  suit.  The  answer  of  the  county 
to  the  complaint  is  that  the  contract  was  idtra  vires. 

When  the  contract  was  made  the  powers  of  the  several  counties 
of  the  state,  as  defined  by  the  legislature,  were  contained  in  the  fol- 
lowing sections  of  the  political  code: 

"Sec.  4,000.  Every  county  is  a  body  politic  and  corporate, 
and  as  such  has  the  powers  specified  in  this  code,  or  in  special 
statutes,  and  such  powers  as  are  necessarily  implied  from  those  ex- 


"  Sec.  4,001.  Its  powers  can  only  be  exercised  by  the  board 
of  supervisors,  or  by  agents  and  oflScers  acting  under  their  au- 
thority or  authority  of  law. 

*'  Sec.  4,003.     It  has  power: 

"  1.     To  sue  and  be  sued. 

' '  3.  To  make  such  contracts,  and  purchase  and  hold  such  per- 
sonal property  as  may  be  necessary  to  the  exercise  of  its  powers. 

"4-  To  make  such  orders  for  the  disposition  or  use  of  property 
as  the  interests  of  its  inhabitants  require." 

And  the  board  of  supervisors,  as  agents  of  the  county  were 
clothed  with  the  following  jurisdictions  and  powers: 

"Sec.  4,046.  The  boards  of  supervisors,  in  their  respective 
counties,  have  jurisdiction  and  power,  under  such  limitations  and 
restrictions  as  are  prescribed  by  taw. 

"8.  To  purchase,  receive  by  donation,  or  lease,  any  real  or  per- 
sonal property,  necessary  for  the  use  of  the  county,  preserve,  take 
care  of,  manage  and  control  the  same. 

"  10.  To  sell  at  public  auction  at  the  court  house  door,  after 
thirty  days'  previous  notice  *  *  *  to  the  highest  bidder  for 
cash,  any  property,  real  or  personal,  belonging  to  the  county. 

"15.  To  direct  and  control  the  prosecution  and  defense  of  all 
suits  to  which  the  county  is  a  party. 

"26.  To  do  and  perform  all  other  acts  and  things  required  by 
law,  not  in  this  title  enumerated,  or  which  may  be  necessary  to  the 
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fall  discharge  of  the  duties  of  the  chief  executive  authority  of  the 
county  government,"  etc.,  etc.        « 

These  provisions  constituted  the  charter  of  the  county  upon  the  sab* 
jects  to  which  they  relate;  and  for  the  declared  purposes  and  objects 
within  its  jurisdiction,  the  board  could  exercise  the  powers  expressly 
granted  to  it,  and  those  which  were  necessarily  or  fairly  implied  io 
or  incident  to  them. 

Bailroad  bonds  belonging  to  a  county  are  property,  upon  which 
the  county  may  sue,  and  about  which  the  board  of  supervisors  noiay 
make  such  orders  as  it  may  deem  best  for  the  interests  of  the  county, 
with  reference  to  the  use  or  disposition  of  the  same,  in  the  mode 
prescribed  for  the  exercise  of  its  powers.  No  orders  were  made  for 
the  sale  of  the  bonds  in  the  mode  prescribed  by  subdivision  10  of 
section  1,046,  supra.  The  contract  was  for  their  collection  by  nego- 
tiations or  other  proceedings,  or  by  suit.  No  question  is  made  as 
to  the  power  of  the  county  to  sue.  Such  a  power  implies  the  power 
to  employ  an  agent  to  commence  and  prosecute  a  suit,  unless  the 
law  itself  has  provided  for  the  county  a  law  officer  whose  duty  it  is 
to  commence  and  prosecute  suits  for  the  county.  Such  an  officer 
has  been  provided  in  the  district  attorney,  whose  duty  it  is,  as  the 
legal  adviser  of  the  county  *  *  *  ''to  defend  all  suits  brought 
against  *  *  *  his  county,  and  prosecute  *  *  *  all  actions  lor 
the  recoveiy  of  debts,  fines,  penalties  and  forfeitures  accruing  to 
*  *  *  his  county*';  and  to  collect  and  receipt  for  the  same  in 
his  official  capacity:    Subs.  3,  4,  sec.  4,256,  political  code. 

In  Homblower  v.  Duden,  36  Oal.,  660,  it  was  held,  upon  the 
authority  of  Smith  v.  The  Mayor  of  Sacramento,  13  Id.,  533,  that, 
while  the  power  to  employ  other  counsel  than  .the  district  attorney 
to  commence  and  prosecute  suits  for  the  county  was  not  expressly 
conferred  on  the  board  of  super  visors,  it  was  obviously  embraced  in 
the  general  power  to  do  and  perform  all  such  other  acts  and  things 
as  may  be  strictly  necessary  to  the  full  discharge  of  the  powers  and 
jurisdiction  conferred  on  the  board  and  in  the  power  to  control  the 
prosecution  and  defense  of  all  suits  to  which  the  county  is  a  party. 

Accepting  that  as  a  correct  rendition  of  the  powers  conferred  on 
the  board  of  supervisors  in  respect  to  the  prosecution  and  defense 
of  suits  to  which  the  county  may  be  a  party,  the  contract  under 
consideration  is  not  of  that  character.  The  plaintiff  does  not  allege 
that  his  assignors  were  attorneys  or  counselors  at  law,  or  that  they, 
or  the  board  of  supervisors,  contracted  for  legal  services  to  be  ren- 
dered by  them  in  connection  with  or  independent  of  the  district  at- 
torney. The  subject  matter  of  the  action  was  the  collection  of 
choses  in  action  which  belonged  to  the  county.  Without  obtaining 
any  order  or  instructions  from  the  board  to  sue,  the  contracting 
parties  agreed  '*  to  commence  a  proper  suit,  or  proceeding,  or  nego- 
tiation, for  the  collection  of  the  amount  due  upon  said  bonds,  within 
sixty  days  from  date,  and  to  faithfully  and  diligently  prosecute  the 
same  until  a  final  judgment  or  settlement,  without  any  cost  or  charge 
to  the  county;    *    *    *    and  to  accept  in  full  for  all  services  to  be 
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rendered  by  theniy  or  attorneys  they  may  employ  in  the  matter,  the 
sum  of  fifty  per  cent  upon  each  and  every  dollar  so  collected  by 
them  of  the  amounts  doe  npon  said  bonds/* etc. 

It  may  oe  conceded  that  the  board  of  supervisors  had  power  to 
contract  for  the  collection  of  the  property  of  the  county;  but  in  the 
exercise  of  that  power  it  had  no  authority  to  delegate  to  others, 
whom  it  employed  for  that  purpose,  the  power  to  determine  whether 
to  ccnninence  a  suit  in  the  name  of  the  county  and  to  select  and  em- 
ploy attorneys  to  commence  and  prosecute  such  a  suit;  nor  to  abdi- 
cate its  control  of  the  prosecution  of  such  a  suit,  or  to  make  its  com- 
promise or  settlement  dependent  upon  the  written  consent  of 
strangers.  The  commencement  of  a  lawsuit,  the  selection  and  em- 
ployment of  attorneys  to  commence  and  prosecute  it,  and  the  com- 
promise and  settlement  of  the  same  are  acts  which  involve  the 
exercise  of  judgment  and  discretion;  and  it  is  well  settled,  that 
powers  conferred  upon  a  municipal  corporation  to  do  such  acts  can 
not  be  delegated  to  others.  Sucn  powers  are  in  the  nature  of  public 
trusts  conferred  upon  the  corporation  for  the  public  benefit,  and 
can  not  be  vicariously  exercised:  Oooley's  Oonst.  Lim.,  204.  Hence 
the  contract  in  suit  was  vUra  vires  \  and  the  court  below  sustained 
the  demurrer. 

Judgment  affirmed. 

Boss,  J.,  and  MoKiKBrsr,  J.,  concurred. 


No.  8,265. 

Weihe  et  al.  V.  Statham  BT  AL. 

Depofrmenlt  One.    FOed  Jtdy  SO,  1886, 

Fbaudulsht  Bali  of  Lahd  bt  Administrator— Action  Against  Administrator  for— 
DouBLB  Damaob. — Under  section  1.572  of  the  code  of  civil  procedure,  fta  executor  or  ad- 
ministrator, as  the  case  mav  be,  who  fraudulently  sells  any  real  estate  of  a  decedent,  is  liable 
in  donUe  the  value  of  the  land  sold,  as  liquidated  damaees,  to  be  reoovAred  in  an  action  by 
tiie  person  having  an  estate  of  Inheritance  therein.  Such  damages  are  not  recoverable,  under 
the  section,  from  the  sureties  on  the  official  bond  of  the  executor  or  administrator. 

Tbi  Same— Action  on  Bond  of  Administrator— Damage.— No  action  can  be  main- 
tained, under  section  1,571  of  the  code  of  civil  procedure,  on  the  bond  of  an  executor  or  ad- 
ninistrator,  to  recover  for  his  neglect  or  misconduct  in  relation  to  any  sale  of  the  real  prop- 
erty of  the  deceased,  unless  it  appears  that  the  person?  interested  in  the  estate  have  suffered 
dam^e  thereby.  If  it  be  allegea  in  each  action  that  the  land  was  sold  for  its  full  value,  the 
pnenmption  is  that  no  damage  was  suffered,  and  the  parties  interested  will  be  left  to  their 
remedy  in  the  probate  court. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

H.  8.  Dixon,  for  the  appellants. 
Sayle  dt  Harris,  for  the  respondents. 

Bo6B,  J.  The  complaint,  a  demurrer  to  which  was  sustained  by  the 
court  below,  alleges,  among  other  things,  the  decease  of  Wm.  W. 
Hill,  the  appointment  of  an  administratrix  of  his  estate,  the  statu- 
tdry  publication  of  notice  to  creditors,  the  expiration  of  the  statu- 
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tory  time  for  the  presentation  of  claims  against  the  estate,  the  pay- 
ment of  all  claims  against  it  ''except  for  some  inconsiderable  sums 
which  may  have  been  due  for  expenses  of  administration/'  the  then 
marriage  of  the  administratrix,  which  operated  a  revocation  of  her 
letters,  the  subsequent  appointment  of  the  defendant  Statham  as  ad- 
ministrator, the  execution  of  his  bond  as  such  administrator  with  the 
defendants  Morrow,  Sutherland  and  Morgan  as  sureties  thereon,  the 
qualification  of  the  administrator,  his  subsequent  entry  upon  the 
duties  of  the  trust,  and  his  receipt  of  real  and  personal  property 
of  the  estate  of  large  value,  and  then  charges  in  substance  that  de- 
fendant  Statham  did  ''fraudulently  sell  all  the  real  property  of  the 
decedent,"  in  that  he  did  on  the  ninth  of  May,  1877,  enter  into  a 
fraudulent  scheme  and  conspiracy  with  certain  named  persons,  in- 
cluding two  of  the  sureties  on  his  bond  as  administrator,  whereby 
those  persons,  through  three  of  their  number,  should  maike,  swear 
to  and  present  to  Statham  for  allowance,  as  administrator,  a  pre* 
tended  claim  against  the  estate  in  the  sum  of  forty  thousand  six 
hundred  and  twenty-seven  dollars  and  twenty-seven  cents,  in  which 
Statham  was  interested  to  the  extent  of  five  thousand  dollars,  and 
whereby  Statham,  as  administrator,  should  allow  the  claim  in  the 
full  amount  for  the  joint  benefit  of  the  parties  interested,  and  that 
bv  representing  to  the  probate  judge,  by  affidavits,  that  the  amount 
of  the  claim  was  justly  due  to  the  claimants,  procured  the  approval 
thereof  by  the  probate  judge;  that  pursuant  to  such  fraudulent 
scheme,  the  claim  was  presented  to  and  allowed  by  the  administrator 
Statham,  he  then  "  well  knowing  that  the  same  and  the  whole  thereof 
was  then,  and  long  prior  thereto  had  been,  barred  by  the  statutes  of 
limitation  in  such  case  made  and  provided  " — and  also  by  the  judge 
of  probate;  that  in  further  pursuance  of  the  alleged  fraudulent 
scheme,  "  and  finding  that  proceedings  previously  taken  by  him 
in  said  probate  court  for,  and  sales  by  him  previouslv  made 
to  C.  G.  Sayle,  and  William  Glenn,  of  all  of  the  real  prop- 
erty of  said  estate,  for  the  purposes  aforesaid,  were  not  legal, 
and  passed  no  title  to  said  parcel  No.  1  (of  land)  especially  to  said 
agents  and  attorneys,  who  then  attempted  to  hold  such  title  for  and 
on  his  behalf,  and  for  said  other  pretended  claimants,"  the  defend- 
ant Statham,  as  administrator,  subsequently  presented  to  the  pro- 
bate court  having  jurisdiction  of  the  estate,  a  petition  praying  for 
an  order  of  sale  of  the  real  property  of  the  estate,  for  the  purpose 
of  paying  the  debts  of  the  estate  and  the  costs  and  expenses  of 
administration,  and  such  proceedings  were  had  theieon  as  that,  on 
the  twenty-fifth  of  February,  1878,  the  probate  court  made  an  order 
authorizing  defendant  Statham  to  sell  the  real  property  of  the 
estate,  for  the  purposes  stated  in  the  petition  for  ssue;  that  the  pro- 
ceedings in  relation  to  such  sales  were  in  accordance  with  the  pro- 
visions of  the  statute  regul.ating  such  matters  in  so  far  as  mere  pro- 
cedure was  concerned,  but  that,  as  a  matter  of  fact,  there  were,  at 
the  time  of  the  presentation  of  the  petition,  and  at  the  time  of 
the  making  of  the  order  of  sale,  no  valid  debts  or  claims  against  the 
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estate  except  for  expenses  of  administration,  and  that  the  amount 
of  those  were  exaggerated  in  the  petition;  that,  at  the  time  of  mak- 
ing the  order  for  the  sale  of  the  real  property  of  the  estate,  the 
probate  judge  required  the  defendant  Statham,  as  administrator,  to 
execute  an  additional  bond  for  the  faithful  discharge  of  the  duties 
of  his  trust,  which  he  did,  with  the  defendants  Morrow,  Faymon- 
yille,  Esery  and  Goforth  as  his  sureties  thereon;  that,  under  the 
order  of  sale  and  in  further  pursuance  of  the  fraudulent  scheme, 
defendant  Statham,  as  administrator,  ^'  did,  prior  to  the  twenty- 
second  day  of  March,  1878,  receive  a  bid  from  said  Glenn,  which 
bid,  save  so  far  as  said  parcel  No.  2  is  concerned,  was,  as  said  defend- 
ant Statham  then  well  knew,  so  made  in  the  interest  alone  of  himself 
and  said  other  pretended  claimants,  and,  in  order  to  protect  their 
title  thereto,  then  held  for  them,  including  himself,  said  Statham, 
by  their  said  agents  and  attorneys,  for  the  whole  of  said 
real  property,  for  and  in  the  sum  of  five  thousand  and  sixty-eight 
dollars  for  said  parcel  No.  1,  and  one  thousand  eight  hundred 
and  eighty  dollars  for  said  parcel  No.  2;  and  did,  on  said 
twenty-second  day  of  March,  1878,  make  and  file  his  return  of 
such  sales  to  said  probate  court,  upon  which  he  caused  to  be  had 
such  legal  and  proper  proceedings  that  thereafter,  on  the  fourth  day 
of  April,  1878,  he  did,  for  the  purposes  and  in  behalf  of  the  persons 
aforesaid,  including  himself,  procure  from  said  probate  court  an 
order  that  day  duly  made  and  entered  confirming  said  sales  and 
directing  him  as  such  administrator,  to  convey  said  lands  to  said 
Glenn,  whereupon  on  the  same  day  he  did  as  such  administrator, 
execute,  acknowledge  and  deliver  to  said  Glenn  a  conveyance  of  all 
said  lands,  who,  upon  the  same  day,  did  execute,  acknowledge  and 
deliver  to  said  agents  and  attorneys,  for  said  pretended  claimants, 
all  the  lands  described  in  said  parcel  No.  1,  and  also  gave  his  note 
for  one  thousand  eight  hundred  and  eighty  dollars,  the  purchase 
money  for  said  parcel  No.  2,  and  his  mortgage  on  the  lands  described 
in  said  parcel  No.  2,  to  said  Statham,  as  such  administrator,  who 
thereupon  applied  the  same  to  said  pretended  claim" ;  that  the  real 
property  so  sold  was,  at  the  time  of  sale,  ever  since  has  been,  and 
now  is,  of  the  value  of  six  thousand  nine  hundred  and  eighty-four 
dollars — ^the  amount  for  which  it  was  sold,  as  we  understand  the 
averment  of  the  complaint. 

The  complaint  contains  the  further  averment,  '-that  all  said  real 
property  passed  into  the  hands  of  innocent  purchasers,  for  value, 
without  notice  of  said  frauds";  that  the  averments  hereinbefore  re- 
ferred to  with  respect  to  the  fraudulent  practices,  as  to  the  party 
verifying  the  complaint,  are  made  on  information  and  belief;  that 
the  facts  constituting  the  alleged  frauds  did  not  come  to  the  knowl- 
edge of  the  plaintiffs  until  March  14,  1881,  and  ''that  by  said  un- 
lawful and  fraudulent  sales  of  said  real  property,  plaintiffs  are,  and 
have  been,  damaged  in  a  large  sum  of  money,  to  wit,  thirteen  thou- 
sand eight  hundred  and  ninety-six  dollars'* — being  double  the  amount 
of  the  alleged  value  thereof — the  action  being  ba^edt  as  said  by 


194  West  Coast  Bepobxeb.  [Sup.  Ot.  Oal. 

plaintiffs'  connsel,  npon  section  1,672  of  the  code  of  civil  procednre, 
which  reads:  *' Any  executor  or  administrator  who  fraudalently  sells 
any  real  estate  of  a  decedent  contrary  to  or  otherwise  than  under  the 
provisions  of  this  chapter,  is  liable  in  doable  the  value  of  the  land 
sold,  as  liquidated  dama|ges,'.to  be  recovered  in  an  action  by  the  per- 
son having  an  estate  of  inheritance  therein.*' 

Counsel  is  mistaken  in  supposing  that  this  section  authorizes  the 
recovery  upon  the  bond  of  the  administrator.  The  preceding  one- 
section  1,571 — provides  for  an  action  upon  the  bond  in  case  of 
neglect  or  misconduct  in  the  proceedings  of  the  executor  in  relation 
to  any  sale.  It  reads:  **  If  there  is  an^  neglect  or  misconduct  in 
the  proceedings  of  the  executor  in  relation  to  any  sale^  by  which 
any  person  interested  in  the  estate  suffers  any  damage,  the  party 
aggrieved  may  recover  the  same  in  an  action  upon  the  bond  of  the 
executor  or  administrator,  or  otherwise."  And  this  is  followed  by 
the  provisions  of  section  1,672  which  make  the  execiUor  or  adminis' 
trcUor,  as  the  case  may  be,  who  fraudulently  sells  any  real  estate  of 
a  decedent — but  not  the  sureties — liable  in  double  the  value  of  the 
land  sold,  as  liquidated  damages,  to  be  recovered  in  an  action  by 
the  person  having  an  estate  of  inheritance  therein.  It  is  evident, 
therefore,  that  section  1,672  of  the  code  of  civil  procedure  affords 
no  warrant  for  an  action  upon  the  bond  of  the  administrator  for  the 
recovery  of  double  the  value  of  the  land  alleged  to  have  been  fraud- 
ulently sold  by  the  administrator.  Nor  does  the  complaint  in  ques- 
tion contain  sufficient  averments  to  entitle  the  plaintiffs  to  recover 
under  the  provisions  of  section  1,671,  supra.  The  right  there  given, 
upon  the  bond,  is  to  any  person  interested  in  the  estate  who  *'  Buf- 
fers damage.'*  The  complaint  contains  no  averment  with  respect  to 
any  proceedings  in  the  probate  court  having  jurisdiction  of  the 
estate  of  the  deceased  Hill,  subsequent  to  the  confirmation  of  the  sale 
of  the  land,  but  does  show,  affirmatively,  that  the  land  was  sold  for  ita 
full  value,  to  wit,  six  thousand  nine  hundred  and  forty-eight  dollare. 
Presumptively,  of  course,  the  probate  court  has  required,  or  will 
require,  the  administrator  to  make  proper  disposition  of  the  mone^. 
If  it  properly  belongs  to  the  plaintiffs  in  the  present  suit,  it  will 
doubtless  go  to  them  under  the  decree  of  the  probate  court.  If, 
under  the  decree  of  distribution,  they  should  be  awarded  the  money 
realized  on  the  sale  of  the  land,  shown  by  the  complaint  in  the 
present  action  to  have  been  its  true  value,  they  would  not  be  pecu- 
niarily damaged  by  the  alleged  misconduct  ot  the  administration, 
and  cannot  recover  the  same  amount  in  another  and  independent 
action.  In  so  far  as  the  complaint  here  shows,  the  remedy  of  the 
plaintiffs  is  in  the  probate  court. 

Judgment  affirmed. 

MoKiNSTBT,  J.,  and  McEESy  J.^  concurred. 
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No.  8,087. 

BbaT  V.  BUTLEB  ET  AL.,  AND  TBEADWBLL,  InTEBTENOB. 

Department  One.    Filed  July  SO,  1886, 

Ibtkbtintiok— Nature  or  -Doss  not  Chanoi  Chabaoter  or  Obioikal  Action— Eject- 
MXVT-JcBT  Trial.— An  intervention,  nnder  section  662  of  the  former  practice  act,  merely 
renhs  in  the  addition  of  a  new  party  or  parties  to  the  original  action,  for  the  purpose  of 
liearinir  and  determining,  at  the  same  time,  ul  conflicting  claims  which  may  be  made  to  the 
sab}«ct  matter  in  litigation;  it  does  not  change  the  nature  of  the  action  itself,  or  stop  the 
machinery  of  a  trial  thereof.  Consequently,  the  plaintiff,  in  an  action  of  eiectment,  is  en- 
tided  to  a  jury  trial,  notwithstanding  an  instruction,  praying  for  equitable  relief,  is  filed,  and 
a  denial  thereof  is  error. 

The  Save— Intbeybntion  Whbn  not  Allowed  in  Ejectment.— Whether  intervention 
is  applicable  at  all  to  an  action  of  ejectment  quaere.  But  where  a  penon  does  not  claim  to 
have  derived  title  from  plaintiff  or  defendant  in  the  action,  and  does  assert  title  in  himself 
paramoont  to  both  plaintiff  and  defendant,  there  can  be  no  intervention. 

Trb  Save— Jcdoment  Must  not  Inclodb  mobb  than  Complaint.— In  such  action, 
where  the  intervenor  asserts  a  right  to  only  part  of  the  demanded  premises,  ii  is  error  for  the 
ooort  to  adjudge  him  to  be  the  absolute  owner  of  the  whole  thereof,  and  to  perpetually  enjoin 
tiie  plaintiff  from  proeeouting  his  action  and  from  ever  thereafter  maintaining  any  other  action 
for  the  same  land. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
eounty  of  San  Francisco,  entered  in  faror  of  the  interrenor,  and 
faom  an  order  denying  a  motion  to  vacate  the  same.  The  opinion 
states  the  facts.  , 

E.  A.  Lawrence  and  Floumoy  dt  Mhoon,  for  the  appellant. 
Fisher  Ames  and  W.  C.  Burnett,  for  the  respondent. 

HcKex,  J.  From  a  final  judgment  entered  on  the  thirty-first  of 
December,  1879,  and  from  an  order  made  and  entered  on  the  twenty- 
eighth  of  December,  1880,  denying  a  motion  to  vacate  and  set  aside 
Bftid  judgment,  the  appeal  in  this  case  has  been  taken.  The  judg- 
ment was  rendered  in  a  proceeding  of  intervention  filed  in  an  action 
of  ejectment  brought  by  J.  W.  Beay  against  John  Butler  and  P.  H. 
Owens,  defendants,  to  recover  possession  of  a  tract  of  land  **  situate 
in  the  city  and  county  of  San  Francisco,  described  as  follows,  viz. : 
Commencing  at  a  point  8.04  chains  south  of  the  quarter  section  post 
in  the  center  of  section  7,  township  2  south,  range  5  west,  thence 
Dorth  22.64  chains;  thence  east  26.80  chains;  thence  running  north 
80^^  east  3.08  chains;  thence  south  24.85  chains;  thence  west  29.44 
ehains,  to  the  place  of  beginning,  containing  54.30  acres  more  or 
less,  being  the  land  immediately  west  of  what  is  known  as  the  Dana 
tract,  and  what  was  formerly  the  San  Souci  rancho,  and  located 
near  the  Lone  Mountain  cemetery  and  adjoining  Kilians  and  Culvers' 
land." 

The  complaint  was  filed  on  the  twentieth  of  February,  1866;  on 
the  second  of  March,  1866,  the  defendants  appeared,  by  J.  P. 
Treadweli,  their  attorney,  and  filed  an  answer  in  which  they  ^'  deny 
each  and  every  the  allegation  in  the  complaint  contained  "  and  aver 
that  J.  P.  Treadweli  was,  "  at  and  before  the  filing  of  the  complaint, 
and  still  is  the  owner  of  and  in  the  possession  and  occupa- 
tion, and  entitled  to  the  possession  of  tne  land;  and  that  they 
tte  in  possession  under  and  by  license  from  him,  and  in  sub- 
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ordination  to  his  right  and  title,  and  not  otherwise;"  and  that  "said 
Treadwell  is  ready  and  willing  to,  and  does,  defend  this  action  as 
landlord  and  owner  of  the  demanded  premises.*' 

Pending  the  action  npon  the  issues  raised  by  that  answer,  Tread- 
well,  the  attorney  of  record  for  the  defendants,  npon  the  twenty- 
fifth  of  Jane,  1867,  api)Iied  in  proper  person  for,  and  obtained  an 
order  permitting  him  in  his  own  oehalf ,  to  intervene  in  the  action, 
and  on  the  same  day  he  filed  his  complaint  in  intervention,  in 
which  he  alleged,  that  he  was  the  owner  and  in  possession  of  a 
tract  of  land  described  as ''  all  that  part  of  the  demanded  premises 
known  as,  and  called  Speck  ranch,  and  otherwise  as  Tread welFs 
ranch.  Said  ranch  is  situated  in  the  city  and  county  of  San  Fran- 
cisco, is  within  the  demanded  premises,  and  is  bounded  and  de- 
scribed as  follows :  ''Commencing  at  the  northwest  corner  of  the 
San  Souci  property  as  called  for,  near  a  shed  there;  thence  west 
7.29  chains;  thence  south  88^  10'  west  11.38  chains;  then  south  86"^ 
30'  west  10.87  chains,  on  the  east,  south  and  west  by  a  line  running 
south  from  said  northwest  corner  17.38  chains;  thence  north  16^ 
west  1.65  chains;  thence  to  west  end  of  the  line  above  described  as 
the  northerly  boundary  line  of  said  ranch;"  that  plaintiff  and  de- 
tendants  have  confederated  *'  to  trick  him  out  of  possession  of  said 
ranch,  by  means  of  a  clandestine  suit  of  ejectment/'  founded  on  a 
pretended  deed  or  conveyance  of  said  ranch,  made  by  the  defendant 
Owens  to  the  plaintiff,  upon  which  the  plaintiff  intends  to  rely  in  the 
trial  of  the  action;  that  said  deed  is  a  cloud  upon  his  title;  and  that 
the  claim  based  upon  it  ''  is  without  right,  invalid  and  unfounded;" 
therefore,  he  asked  that  he  be  quieted  in  his  title  and  possession 
against  said  claim,  and  that  Beay,  the  plaintiff  in  ejectment,  be 
forever  enjoined  from  prosecuting  the  action,  and  from  commencing 
and  prosecuting  any  other  action  against  him  for  the  recovery  of 
said  ranch. 

No  answer  was  filed  to  the  intervention  by  Butler  and  Owens. 
Each  made  default  and  judgment  by  default  was  entered  asainst 
them.  Beay  filed  an  answer  containing  specific  denials  of  all  tho 
allegations  contained  in  the  complaint,  and  on  the  eighth  of  Febm- 
ary,  1868,  moved  to  strike  out  the  intervention  on  the  ground  that 
the  proceeding  was  not  applicable  in  an  action  of  ejectment.  The 
motion  was  denied  and  he  excepted. 

The  record  shows  that  the  case  came  on  for  trial  on  the  twenty- 
fifth  of  February,  1868,  before  a  jury  empaneled  and  sworn  to  try 
the  cause;  that,  in  the  course  of  the  trial,  upon  motion  of  the  in- 
tervener, the  court,  over  the  exception  of  the  plaintiff,  discharged 
the  jury,  and  ordered  that  the  case  be  put  upon  the  equity  calendar 
for  trial  by  the  court  sitting  without  a  jury;  that  afterwards,  in 
November,  1869,  the  intervention  was  tried  and  submitted;  that  no 
decision  was  rendered  until  the  fourteenth  of  April,  1873,  when  find- 
ings for  the  intervener  were  ordered  to  be  "  drawn  and  submitted 
for  settlement."  That  the  findings  were  not  settled  until  the  thirty - 
first  of  December^  1879,  when  they  were  filed,  and  upon  them  a  d^ 
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cree  was  entered  on  the  same  day,  adjadging  that»  ^'at  the  time  the 
action  of  ejectment  was  commenced  tne  intervenor  was,  and  still  is, 
the  owner  of  the  land  described  in  the  complaint,  and  complaint  in 
intervention,  and  neither  the  plaintiff  nor  either  of  the  defendants, 
Butler  or  Owens,  had,  or  have,  any  right  or  title  thereto,  and  the 
facts  as  to  the  possession  and  title  entitles  the  intervenor  to  a  decree 
quieting  him  in  his  title  and  possession  to  the  said  land  in  question 
against  the  plaintiff,"  and  '*  that  the  plaintiff,  J.  W.  Beay,  be,  and  is 
hereby,  perpetually  enjoined  from  further  prosecuting  his  complaint 
in  ejectment  in  this  case,  and  from  all  further  proceedings  therein 
in  tnis  cause,  and  from  bringing  and  prosecuting  any  other  action  of 
ejectment /or  the  Speck  ranch,  the  land  in  the  complaint,  and  the  com- 
plaint of  intervention  described  against  the  intervenor's  servants  or 
tenants  by  collusion  with  them  not  to  inform  the  intervenor  thereof. " 

The  contention  which  is  made  on  the  appeal  is  that  the  court  below 
erred  in  (1)  denying  the  motion  to  strike  out  the  intervention;  (2) 
discharging  the  jury  impaneled  and  sworn  to  try  the  case,  and  re- 
fusing to  try  the  original  action;  (3)  ordering  the  case  to  be  sub- 
mitted upon  the  issues  joined  in  the  intervention  only,  and  (4)  deny- 
ing the  motion  to  set  aside  the  decision  and  judgment  announced 
therein.  This  contention  involves  the  regularity  of  the  proceedings 
in  intervention,  and  the  right  of  intervention  in  an  action  of  eject- 
ment. 

Assuming  that  the  right  existed,  we  think  that  the  plaintiff  in 
ejectment  was  entitled  to  a  trial  of  the  issues  loined  between  him- 
self and  the  defendants,  and  that  he  had  a  right  to  a  trial  by  jury: 
Sec.  153,  Pr.  Act;  Weber  v.  Marshall,  19  Cal.,  447. 

The  statute  under  which  the  intervention  was  inaugurated  required 
that  the  complaint  be  filed  before  or  after  the  joinder  of  issue  in  the 
original  action,  and  at  such  a  time  as  would  not  interfere  with  or 
delay  the  trial  thereof:  Sec.  660,  Pr.  Act;  Hocker  v.  £elly,  14  Oal., 
164.  And  after  joinder  of  issue  in  the  intervention  in  the  action, 
it  was  made  the  duty  of  the  court  to  try  and  decide  both  issues  at 
the  same  time.  Sec.  662  of  the  Practice  Act,  Stats.  1874,  p.  73,  de- 
clared that  ''the  court  shall  determine  upon  the  intervention  at  the 
same  time  that  the  action  is  decided.'  Intervention,  under  the 
statute,  therefore,  merely  results  in  the  addition  of  a  new  party  or  new 
parties  to  an  original  action,  for  the  purpose  of  hearing  and  deter- 
mining, at  the  same  time,  all  conflicting  claims  which  may  be  made 
to  the  subject  matter  in  litigation.  It  was  not  intended  to  change 
the  nature  and  character  of  the  action  itself,  or  to  stop  the  ma- 
chinery of  a  trial  thereof.  The  denial  of  the  right  of  the  plaintiff 
to  a  jurj  trial  was,  therefore,  erroneous,  and  the  discharge  of  the 
jury  which  had  been  impaneled  and  sworn  to  try  the  action  was 
irregular. 

Besides,  the  intervenor  did  not  claim  a  right  to  the  demanded 
premises  in  conflict  with  the  right  of  entry  asserted  by  the  plaintiff 
in  the  aotion  of  ejectment  against  the  defendants.  In  his  complaint, 
he  alleges  that  he  is  ''  owner  and  in  possession  of  all  that  part  of 
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the  demanded  premises  known  as  and  called  Bpeok  ranch  (and  other- 
wise as  Treadwell's  ranch)/'  which  ''is  within  the  demanded  prem- 
ises." He  thus  asserted  a  right  to  only  part  of  the  demanded  prem- 
ises, bnt  the  conrt  adjudged  him  to  be  tne  absolute  owner  of  all  the 
demanded  premises,  and  perpetually  enjoined  the  plaintiff  from  prose- 
cuting his  action,and  from  ever  thereafter  maintaining  any  other  action 
for  the  same  land.  This  was  error :  Hayes  v.  Martin,  45  Gal. ,  559. 
Moreover,  the  intervenor  admitted,  because  he  alleged  that  he  was 
'  in  the  actual  possession  of  all  the  land  which  he  claimed,  under 
paramount  title  to  it.  He  was,  therefore,  vested  with  complete 
proprietorship;  and  neither  between  him  and  the  plaintiff  in  the 
action,  nor  between  him  and  the  defendants,  was  there  any  conflict- 
ing claim  as  to  the  possession.  The  plaintiff  claimed  no  right  of 
entry  against  him,  and  he  claimed  no  right  of  entry  against  the 
plaintiff,  nor  against  the  defendants.  Ejectment  was  brought 
against  the  defendants  only;  and  they,  having  appeared  bv  an  attor- 
ney, with  whom  there  could  have  been  no  collusion,  because  he 
was  the  intervenor  himself,  denied  the  right  of  the  plaintiff  to 
possession,  and  admitted  possession  in  themselves  as  licensees  of 
their  landlord,  the  intervenor.  The  right  of  possession  was,  there- 
fore, the  only  matter  at  issue  between  them  and  the  plaintiff.  No 
ejectment  is  maintainable  where  a  plaintiff  has  not  a  legal  right  of 
entry  against  defendants  named  in  the  action;  the  intervenor  was  not 
named  as  a  party,  he  was  not,  therefore,  connected  in  any  way  with 
the  matter  at  issue  between  the  parties.  He  did  not  claim  to  have 
derived  title  to  the  demanded  premises  from  either  the  plaintiff  or 
defendants  or  either  of  them;  and  he  did  claim  to  be  in  actual  pos- 
session  and  vested  with  title  paramount  to  both.  In  ejectment,  a 
person  who  is  in  no  way  connected  with  the  right  of  possession  as- 
serted by  the  plaintiff  or  the  defendant,  but  on  the  contrary,  alleges 
title  in  himself  paramount  to  both,  has  no  right  of  intervention: 
Porter  v.  Garasino,  51  Gal.,  559. 

Upon  the  allegations  of  his  complaint  the  intervenor  had  no  cause 
of  intervention.  The  alleged  facts  mav  have  constituted  a  direct 
cause  of  action  in  eijuity  under  section  S54  practice  act,  independent 
of  the  ejectment  suit.  Intervention  was,  therefore,  unnecessary,  be- 
cause as  the  intervenor  had  appeared  as  attorney  for  the  defendants 
he  could  have  defended  the  action  for  them,  or,  if  it  were  possible, 
under  the  circumstances  of  his  appearance  as  their  attorney,  to  have 

E resumed  collusion  between  the  plaintiff  and  his  clients,  as  his  tenants, 
e,  as  landlord,  could  have  had  himself  substituted  as  a  co-defendant 
with  them,  or  as  a  defendant  in  their  stead:  Dutton  v.  Warshauer, 
21  Gal.,  619;  Valentine  v.  Mahoney,  37  Id.,  389.  Otherwise,  having 
no  personal  connection  with  the  question  at  issue  in  the  case,  there 
was  no  way  in  which  he  could  be  prejudiced  or  his  rights  affected  by 
any  judgment  therein,  unless,  in  assuming  the  defense,  he  himself 
put  the  title  in  issue:  Bussell  v.  Mallon,  38  Gal.,  259;  Valentine  v. 
Mahoney,  supra;  and  that  being  the  case  the  right  of  intervention 
was  inapplicable:    Horn  v.  Volcano  Water  Gompany,  13  Gal.p  62. 
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Whether  intervention  is  applicable  at  all  to  an  action  of  ejectment, 
it  is  not  necessary,  in  this  case  to  determine.  As  we  have  already 
annonnced,  where  a  person  does  not  claim  to  have  derived  title  from 
tbe  plaintiff  or  defendant  in  the  action,  and  does  assert  title  in  him* 
self  paramount  to  both  plaintiff  Und  defendant,  there  can  be  no  in- 
tervention:   Porter  v.  Garasino,  supra. 

Judgment  and  order  reversed  and  cause  remanded  for  farther  pro* 
ceedlngs. 

Boss,  J. ,  and  McKinstry,  J. ,  ooncubbino.     We  concur  in  the  ]udg-»  * 
ment  and  in  what  is  said  by  Mr.  Justice  McEee,  down  to  the  words 
''moreover,  the  intervener  admitted,"  etc.     We  also  agree  that  the 
facts  stated  in  the  complaint  of  Treadwell  are  insufficient  to  show  a 
eanse  of  intervention  on  his  part  in  the  action  of  ejectment. 


No.  9,136. 

Walton  v.  Xabnes. 

Department  One.    Filed  Julv  SO,  1886. 

Stvtute  of  Frauds— Contract  for  Porchasb  op  L\nd— Advanok  of  Puhchas* 
Prick — Resdltiko  Trust. — The  defendant  orally  agreed  to  advance  for  the  plaintiff  certain 
money  to  be  uaed  in  paying  the  purchase  price  for  land,  and,  as  security  for  such  advances,  to 
take  the  contract  for  the  sale  thereof  in  his  own  name.  This  was  done.  Hddt  that  the  con- 
tract was  not  void  under  tbe  f^tatute  of  frauds,  and  that  a  resulting  trust  was  created  in  the 
land  to  the  extent  of  the  advances. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de* 
feudant  a  new  trial.    The  opinion  states  the  facts. 

Campbell  &  Hinds,  for  the  appellant. 

Bennett  &  Wiggington  and  E.  D.  Edwards,  for  the  respondent. 

McEeb,  J.  This  case,  as  presented  by  the  record,  is  this:  By  a- 
verbal  arrangement  between  plaintiff  and  defendant  in  the  action^ 
entered  into  pending  a  contest,  between  the  plaintiff  and  other  per- 
sons, before  the  land  agent  of  the  Southern  Pacific  Bailroad  Com^ 
pany,  for  the  right  to  purchase  from  the  company  the  southwest 
quarter  of  section  three,  township  fourteen  south,  range  twenty-two 
east,  Mount  Diablo  base  and  meridian,  the  defendant  agreed,  ''  if 
the  contract  of  sale  should  be  awarded  plaintiff,  to  advance  for 
him  the  money  necessary  to  make  the  first  payment  upon  the  land, 
and  the  plaintiff  agreed  to  repay  the  defendant  the  moneys  advanced 
by  him  for  that  purpose,  with  interest  at  one  and  a  half  per  cent  per 
month  from  the  date  of  the  advances  until  paid,  and  to  secure  their 
payment  by  causing  the  contract  of  sale  to  be  issued  in  the  name  of 
the  defendant,  to  be  held  by  him  until  repayment,  when  the  contract 
vafl  to  be  assigned  to  the  plaintiff." 

The  right  to  purchase  was  awarded  to  the  plaintiff,  and  on  the 
fifteenth  of  December,  1881,  defendant  advanced  for  him  the  sum 
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of  four  hundred  and  ninetj-two  dollars,  as  the  first  payment  of  the 
purchase  money  of  the  land.  At  plaintiff's  request  the  contract  of 
sale  was  made  m  the  name  of  the  defendant  and  delivered  to  him. 
Twelve  months  after  the  transaction  of  purchase  another  payment 
for  interest  in  advance  becoming  due  on  the  contract,  defendant,  at 
plaintiff's  request,  advanced  it  for  the  plaintiff  upon  the  same  terms 
as  to  interest  and  security.  These  advances  and  the  interest  thereon 
aggregated  the  sum  of  eight  hundred  and  ninety-five  dollars.  This 
sum,  the  plaintiff,  on  the  twenty-second  of  January,  1883,  tendered 
to  the  defendant,  with  a  request  for  the  assignment  of  the  contract. 
The  defendant  refused  to  accept  the  money  or  to  assign  the  contract, 
and  he  contends  that  he  had  the  right  to  do  so,  because,  as  the 
verbal  agreement  between  him  and  the  plaintiff  related  to  real  prop- 
er^, it  was  void. 

!uut  it  is  not  void;  because,  as  the  contract  of  sale  was  taken  by 
the  defendant  as  security  for  repayment  of  the  advances  made  by 
him  for  the  plaintiff  in  purchasing  the  land,  a  resulting  trust  in  the 
land  was  created  to  the  extent  of  the  advances.  Section  853  of  the  «^ 
civil  code  declares:  "When  a  transfer  of  real  property  is  made  b^ic 
one  person  and  the  consideration  thereof  is  paid  by,  or  for  anotlier, 
a  trust  is  presumed  to  result  in  favor  of  the  person  by,  or  for  whom^ 
such  payment  was  made." 

Where  a  resulting  trust  exists,  the  statute  of  frauds  has  no  appli- 
cation: Millard  v.  Hathaway,  27  Gal.,  139. 

Judgment  and  order  affirmed. 

Boss,  J. ,  concurred. 

MoEiNSTBT,  J.,  coNGUBBiNQ.  I  coucur:  As  I  understand  tlie 
transaction,  the  plaintiff  paid  the  whole  of  the  purchase  money 
which  was  in  fact  paid.  The  money  was  loaned  bv  the  defendant  to 
the  plaintiff,  and  the  former  paid  it  to  the  railroad  company  as 
agent  of  the  latter.  The  case  is  not  affected  by  the  circumstance 
that  other  payments  may  remain  to  be  made  on  the  contract.  Cer- 
tainly, the  defendant  is  in  no  better  position  than  if  he  had  actually 
made  all  the  other  payments  himself.  Although  a  verbal  agreement 
by  A.  to  purchase  land  for  B.  may  not  be  given  in  evi(ienoe  to  es- 
tablish a  resulting  trust,  where  the  entire  purchase  money  has  been 
paid  by  A.  and  the  conveyance  taken  in  his  name,  vet,  if  any  part 
of  the  purchase  money  is  shown  to  have  been  paid  by  B. ,  a  verbal 
agreement  may  then  be  proved  which  shall  have  the  effect  to  deprive 
A.  of  all  beneficial  interest  in  the  purchase,  and  to  clothe  the  en- 
tire estate  in  his  hands,  with  a  trust  in  favor  of  B. :  Hidden  v.  Jor- 
dan, 21  Cal.,  92. 
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OIRGUITGOURT.  DISTRICT  OF  OREGON. 
United  States  v.  Adams  et  al. 

Jvly  rr,  1886. 

LiABELiTT  or  A  SuRETT.— The  liftbiUtY  of  a  surety  in  an  official  bond  is  ttrieH  juris;  and  he 
is  not  to  be  held  responaible  for  the  conduct  of  his  principal  beyond  the  scope  of  his  under- 
taking; reasonably  coDstmed. 

AaaiSTAST  Secretabt  of  thi  Treabdbt— Authority  of.— The  assistant  secretary  of  the 
traasiiiy  is  not  the  deputy  of  the  secretary,  but  only  bis  aid,  and  his  acts  are  not  valid  unless 
ipecially  authorized  by  law  or  prescribed  by  the  secretary:  Sees.  161,  245  R.  8.;  but  a  letter 
written  by  him  to  a  collector  of  customs  concerning  the  deposit  of  money  in  his  custody,  will 
be  presomed  to  have  been  written  by  authority  of  the  secretaiy  until  the  contrary  appears. 

Cam  m  Jvimuesxt. — In  1866^  A.  was  collector  of  customs  at  Astoria,  Dr.,  when  and 
▼here  he  received  a  letter  siffned  by  the  assistant  secretary  of  the  treasury,  directing  him  to 
tske  forty-dx  thousand  five  hundred  dollars  in  gold  coin,  theretofore  received  by  him  in  pay- 
ment of  duties,  and  then  in  his  custody,  to  San  Francisco,  and  deposit  the  same  with  the  as- 
ditaat  treaanrer;  in  pursuance  of  which  direction  the  collector  sailed  for  San  Francisco  on 
the  current  steamer  with  said  money  in  his  trunk,  and  on  the  way  twenty  thousand  dollars 
of  the  same  was  stolen  therefrom  without  any  want  of  ordinary  care  and  diligence  on  his 
put,  a  portion  c^  which  was  aftenvard  recovered,  so  as  to  reduce  the  loss  to  twelve  thousand 
ax  hundred  and  ninety-six  dollars  and  twenty-eight  cents,  for  which  the  government  sued 
the  collector  and  his  sureties  on  their  bond;  the  defendants  pleaded  these  facts  in  defense 
ud  claimed  they  were  not  liable  on  the  bond,  to  which  the  plainti£f  demurred.  Htidf  (1) 
That  the  caiTiago  of  this  money  to  San  Franeisco  was  no  part  of  the  duty  of  A.  as  collector: 
Se&  3,639,  S.  S.:  and  therefore.his  sureties  are  not  responsible  for  his  conduct  while  so  en- 
gaged; and  (2)  that  in  the  transportation  of  said  money,  A.  was  simply  acting  as  a  private 
carrier  for  the  government  and  is  not  liable  on  his  bond  for  his  conduct,  or  otherwise,  except 
for  the  waat  of  ordinary  care  and  diligence. 

AcnoK  on  the  bond  of  colleotor  of  castoms.  The  opinion  states 
llie  faots. 

James  F.  Watson^  for  the  United  States. 

James  K.  Kelly ^  for  the  defendant  Adams. 

Qtorge  H.  WUliama,  for  the  defendants  Parker  and  Gillette. 

Deady,  J.  This  action  is  brought  by  the  United  States  to  recover 
of  the  defendants  the  sum  of  twelve  thousand  six  hundred  and 
ninety-six  dollars  and  twenty-eight  cents,  with  interest  at  six  per 
centum  per  annum  from  September  18,  1873. 

The  complaint  alleges  that  in  1865,  the  defendant  William  L. 
Adams  was  appointed  collector  of  customs  for  the  district  of 
Oregon,  and  that  on  September  15  of  said  year,  he,  together  with 
the  defendants  Charles  L.  Parker  and  Preston  W.  Gillette,  as  his 
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sureties,  executed  their  bond  to  the  plaintiff  in  the  penal  sum  of 
fifty  thousand  dollars,  conditioned  as  follows :  ' '  That  the  said  Adams 
has  truly  and  faithfully  executed  and  discharged,  and  shall  continue 
truly  and  faithfully  to  execute  and  discharge,  all  the  duties  of  said 
office  according  to  law;"  that  said  Adams  failed  to  keep  the  condi- 
tion of  said  bond,  in  this,  that  of  the  moneys  received  by  him  as 
collector  aforesaid,  he  failed  and  refused  to  pay  over  to  tlie  proper 
officers  of  the  treasury  department  the  sum  of  twelve  thousand  six 
hundred  and  ninety-six  dollars  and  twenty-eight  cents. 

The  answer  of  the  defendants  contains  a  specific  denial  of  the 
material  allegations  of  the  complaint,  except  the  execution  of  the 
bond,  and  two  special  pleas  or  defenses,  as  follows: 

(1)  That  on  and  prior  to  February  8,  1866,  the  defendant  Adams, 
as  collector  of  customs  at  the  port  of  ** Astoria,"  Oregon,  had  in  his 
custody  forty-six  thousand  five  hundred  dollars  in  gold  coin  and  one 
thousand  dollars  in  currency,  belonging  to  the  plaintiff;  that,  a 
short  time  prior  to  said  date,  said  Adams  had  received  instructions 
from  the  treasury  department,  through  the  assistant  secretary  thereof, 
'Ho  deposit  said  moneys  with  the  assistant  treasurer  of  the  United 
States  at  San  Francisco,"  California,  with  advice  that  only  the  actual 
expenses  incurred  ''in  making  the  deposit  and  returning  to  Astoria 
would  be  allowed  him;'*  that,  in  obedience  to  said  instructions,  said 
Adams,  on  February  3,  1866,  sailed  from  Astoria,  with  said  money, 
on  the  steamship  Oregon,  for  San  Francisco,  with  the  intention  of 
personally  depositing  the  same,  as  directed  by  the  department;  that 
said  money  was  secured  by  said  Adams  on  board  the  said  vessel  '*  in 
the  best  manner  he  was  able  to  provide,  and  carefully  watched  and 
guarded  by  him,  as  much  as  he  was  able  to  do,  during  the  voyage 
to  San  Francisco,"  but  that,  about  February  6,  while  off  the  coast 
of  California,  twenty  thousand  five  hundred  dollars  of  said  gold 
coin  was  stolen  from  the  trunk  in  which  it  was  deposited  by  some  of 
the  servants  employed  on  said  vessel,  "during  the  temporary  and 
necessary  absence  of  said  Adams  from  his  room  in  which  said  trunk 
was  kept,  and  without  any  fault,  negligence  or  carelessness  on  his 
part;"  that  all  of  said  money  was  afterwards  recovered  from  the 
thieves  and  paid  into  the  treasury  of  the  United  States,  except  the 
sum  of  twelve  thousand  six  hundred  and  ninety-six  dollars  and 
twenty-eight  cents,  which  is  the  money  sought  to  be  recovered  by 
this  action. 

(2)  That  said  Adams,  on  February  3,  aforesaid,  had  in  his  pos- 
session, as  collector  of  customs  aforesaid,  the  money  of  the  United 
States  aforesaid,  at  Astoria,  when  and  where  he  received  instruc- 
tions from  the  proper  officer  of  the  treasury,  as  aforesaid,  to  receive 
and  carry  said  moneys,  * '  as  a  special  carrier  "  from  the  custom  house 
in  Astoria,  to  the  assistant  treasurer  in  San  Francisco,  which  he 
then  and  there  undertook  to  do,  as  aforesaid;  "that  as  such  carrier 
said  Adams  used  all  proper  precautions  to  safely  keep  the  said 
moneys  so  intrusted  to  him,"  and  that  "  the  passage  by  steamer  was 
the  easiest  and  safest  way  of  travelling  with  money  from  Astoria  to 
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San  Francisco;"  that,  on  the  passage,  twenty  thousand  five  hundred 
dollars  of  said  gold  coin  was  stolen  from  said  Adams,  as  aforesaid, 
*' without  any  fault,  negligence  or  carelessness  "  on  his  part;  that 
said  Adams  was  not  authorized  to  employ  any  person  to  assist  him 
in  transporting  said  money,  and  received  no  compensation  therefor, 
except  his  necessary  expenses  from  Astoria  to  San  Francisco,  and 
return  to  Astoria;  and  that  through  the  eflforts  of  said  Adams  all 
the  money  so  stolen  was  recovered  and  paid  to  the  proper  officers  of 
the  United  States,  except  the  sum  of  twelve  thousand  six  hundred 
and  ninetyrsix  dollars  and  twenty-eight  cents,  for  which  this  action 
is  brought. 

To  these  two  pleas  the  United  States  demurs,  for  that  the  facts 
stated  therein  do  not  constitute  a  defense  to  the  action. 

The  argument  in  support  of  these  pleas  is  this :  (1)  The  defend- 
ant Adams,  in  transporting  this  money  to  San  Francisco,  was  not 
acting  as  collector  of  customs,  at  Astoria,  or  in  the  district  of  Ore- 
gon, but  as  a  special  6r  private  carrier,  at  the  request  of  the  treas- 
ury department,  and  that,  as  said  carrier  or  bailee,  he  was  only 
bound  to  the  exercise  of  ordinary  care  and  diligence,  and  is,  there- 
fore, not  responsible  for  a  loss  by  larceny  that  occurred,  notwith- 
standing the  use  of  such  care  and  diligence;  and  (2),  although 
it  should  be  held  that  Adams  is  liable  for  such  loss  either  as  a  com- 
mon carrier  or  collector,  still  he  was  not  then  engaged  in  the  per- 
formance of  a  duty  within  the  obligation  of  his  bond,  or  the  pur- 
view of  the  statute  regulating  his  duties  thereunder,  and,  therefore, 
the  sureties  in  such  bond  are  not  liable  thereon  for  such  loss. 

The  argument  in  support  of  the  demurrer  is,  first,  that  the  assist- 
ant secretary  of  the  treasury  had  no  authority  to  direct  the  defendant 
Adams,  to  transport  this  money  to  San  Francisco,  and,  therefore, 
when  he  removed  it  from  the  custom  house  and  undertook  to  carry  it 
to  that  place,  he  did  so  in  his  own  wrong,  and  contrary  to  the  con- 
dition of  his  bond;  but  if  the  assistant  had  such  authority,  then 
said  Adams,  in  obeying  his  instruction,  was  acting  as  collector,  and 
m  either  case  he  and  his  sureties  are  liable  on  their  bond  for  the 
loss  accordingly,  for  the  law  is  well  settled  that  a  larceny  or  robbery 
will  not  excuse  the  parties  to  a  collector  s  bond  for  a  failure  to  pay 
over  all  money  that  may  have  come  into  his  hands  as  such  collector, 
citing  United  States  v.  Prescott,  3  How.,  578;  United  States  v. 
Morgan,  11  How.,  154;  United  States  v.  Dashiel,  4  Wall.,  182; 
Boyden  v.  United  States,  13  Wall.,  17. 

By  sections  1  and  2  of  the  act  of  September  2, 1789:  1  Stat.,  65; 
sections  233-34,  R.  S.;  organizing  the  treasury  department,  the 
secretary  of  the  treasury  was  authorized  to  appoint  an  assistant 
secretary;  and  by  section  13  of  the  act  of  March  3,  1849:  9  Stat., 
396;  sec.  245,  B.  S. ;  the  provision  for  the  appointment  of  such  as- 
sistant was  repeated  with  a  specification  of  certain  powers  and 
duties,  and  concluding  as  follows:  ''who  shall  perform  all  such 
other  duties  in  the  office  of  the  secretary  of  the  treasury,  now  per- 
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formed  by  some  of  his  clerks,  as  may  be  devolved  on  him  by  the 
secretary  of  the  treasury." 

By  section  5  of  the  act  of  March  3,  1857:  11  Stat.,  220;  the  ap- 
pointment of  the  assistant  secretary  was  given  to  the  president;  and 
by  section  3  of  the  act  of  March  14,  1864:  13  Stat.,  26;  it  was 
further  provided,  that  ''an  additional  assistant  secretary  of  the 
treasury  "  should  be  appointed  by  the  president,  "who  shall  perform 
all  such  duties  in  the  office  of  the  secretary  of  the  treasury,  belong- 
ing to  that  department,  as  shall  be  prescribed  by  the  secretary  of 
the  treasury,  or  as  may  be  required  by  law." 

An  '*  assistant "  is  one  who  stands  by  and  helps  or  aids  another. 
He  is  not  a  deputy,  and  cannot,  therefore,  act  in  the  name  of  and 
for  the  person  he  assists,  but  only  with  him  and  under  his  direction, 
unless  otherwise  expressly  provided  by  law.  It  is  a  q uestion  whether 
an  assistant  secretary,  appointed  under  the  act  of  1849,  could  be 
even  authorized  by  the  secretary  to  do  anything  in  his  department, 
except  such  acts  or  duties  as  were  performed  at  the  passage  of  such 
act  by  some  of  the  secretary's  clerks.  But  no  such  restraint  is  im- 
pbsed  on  the  power  of  the  secretary  as  to  the  assistant  authorized 
Dy  the  act  of  1864.  Any  duty  pertaining  to  his  office  which  the 
secretary  may  prescribe  for  him,  such  assistant  may'  do;  and  it  is 
highly  probable  that  in  practice  the  same  rule  was  followed,  as  to 
the  first  assistant.  Besides,  it  is  hardly  to  be  doubted  that  in  1849, 
some  clerk  in  the  treasury  department  was  performing  the  duty  of 
directing  collectors  as  to  the  disposition  of  public  money  in  tiieir 
hands. 

But  I  think  that  an  act  done  by  the  assistant  and  within  the 
authority  and  power  of  the  department,  must,  until  the  contrary  ap- 
pears, be  presumed  to  have  been  done  under  the  direction  of  the 
secretary  of  the  treasury.  In  XJ.  S.  v.  Tichenor,  8  Saw.,  152,  this 
court  said  that  where  the  president  was  authorized  to  reserve  land 
for  certain  military  purposes,  the  action  of  the  secretary  of  war,  to 
whose  department  the  subject  belonged  and  the  duty  pertained, 
would  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  to 
have  been  authorized  by  the  president. 

For  the  purpose,  then,  of  this  case,  it  must  be  presumed  that  the 
assistant  secretary  was  acting  in  pursuance  of  the  direction  of  the 
secretary,  when  he  required  the  defendant  Adams  to  take  this  money 
to  San  Francisco  and  deposit  it  with  the  assistant  treasurer  at  that 
place. 

By  section  15  of  the  act  of  August  6,  1846:  9  Stat.,  62-3;  see. 
3,6llfe,  E.  S. ;  persons  having  public  money  of  the  United  States,  and 
not  included  m  the  directions  contained  in  section  9  of  said  act: 
Sec.  3,615,  B.  S.;  as  was  not  the  collector  of  the  district  of  Oregon, 
might  pay  the  same  to  the  treasurer  or  assistant  treasurer  of  the 
United  States  or  such  other  depositary,  constituted  in  pursuance  of 
the  law,  as  the  secretary  of  the  treasury  might  designate;  and  by 
section  6  of  said  act:  Sec.  3,639,  B.  S.;  all  public  officers,  includ- 
ing collectors  of  customs,  ''are  required  to  keep  safely,  without 
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loaning,  using,  depositing  in  banks,  or  exohanging  for  other  fnnds 
than  as  allowed  by  this  act,  all  the  public  money  collected  by  them, 
or  otherwise  at  any  time  placed  in  their  possession  and  custody,  till 
the  same  is  ordered  by  the  proper  department  or  officer  of  the  gov- 
ernment to  be  transferred  or  paid  out;  and  when  such  orders  for 
transfer  or  payment  are  received,  faithfully  and  promptly  to  make 
the  same  as  directed,  and  to  do  and  perform  all  other  duties  as  fiscal 
agents  of  the  government  which  may  be  imposed  by  this  or  any 
other  act  of  congress,  or  by  any  regulation  of  the  treasury  depart- 
ment made  in  conformity  of  law." 

Admitting  that  the  order  of  the  assistant  secretary  was  given 
nnder  the  direction  of  the  secretary » and  also  that  the  latter  had  the 
authority  to  direct  or  employ  the  defendant  Adams,  to  carry  this 
monev  to  San  Francisco,  the  sureties  maintain  it  was  a  duty  or  ser- 
vice for  the  discharge  or  conduct  of  which  they  were  in  no  way 
hound.  The  undertaking  of  the  defendant  Adams,  as  collector,  is 
stated  in  the  condition  of  his  bond  as  follows:  "To  truly  and 
faithfully  execute  and  discharge  all  the  duties  of  his  office  accord- 
ing to  law;"  which  duties  were,  according  to  section  6  of  the  act  of 
1846,  supra,  **  to  keep  safely  *  *  *  all  the  public  money  col- 
lected by  him"  till  the  same  was  duly  ordered  "to  be  transferred 
or  paid  out;"  and  "faithfully  and  promptly"  make  such  transferor 
payment  when  required. 

There  is  no  provision  here  looking  to  the  collector  being  engaged 
in  the  transportation  or  carriage  of  public  money  from  one  state  or 
district  to  another  for  a  distance  of  six  or  seven  hundred  miles. 

It  may  be,  and  probably  is,  the  duty  of  a  collector,  under  this 
section,  to  transfer  the  public  money  in  his  possession  when  so  or- 
dered, by  depositing  the  same  with  a  depositary  in  the  town  or  place 
where  his  office  is  situated,  or  its  immediate  vicinity,  and  that  his 
sureties  are  liable  for  any  loss  that  may  occur  while  he  is  so  en- 
gaged, from  either  a  larceny  or  robbery.  To  safely  keep  the  public 
money  under  these  circumstances  may  be  a  part  of  the  collector's 
duty  to  faithfully  "  transfer"  the  same  when  required,  and  if  so,  the 
nndertaking  of  the  sureties  makes  them  responsible  for  its  faithful 
performance.  But  I  doubt  very  much  whether  the  duty  of  a  collec- 
tor "to  transfer"  public  money  in  his  possession,  when  required, 
includes  the  carrying  or  transportation  of  such  money  to  any  point 
beyond  the  vicinity  of  the  custom  house,  even  in  his  own  district, 
as  from  Astoria  to  Portland. 

The  transfer  and  transportation  of  money  from  hand  to  hand  and 
place  to  place  are  business  transactions,  and  parties  who  undertake 
for  a  collector  as  sureties  expect,  and  have  a  right  to  expect,  that 
when  the  government  engages  in  any  such  transaction,  with^eference 
to  the  money  in  the  possession  of  their  principal,  it  will  do  so  in  a 
business  way  and  according  to  business  methods. 

At  the  time  of  this  transaction,  as  well  as  before  and  since,  the 
usual  method  on  this  coast  of  transmitting  any  quantity  of  coin  was 

y  express;  and  that  is  the  way  this  money  should  have  been  sent 
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to  San  Francisco.  Assuming  that  there  was  no  designated  deposi- 
tary in  Oregon  at  the  time,  the  collector  should  have  beon  instructed 
to  transfer  the  amount  to  Wells,  Fargo  &  Co.  at  Astoria,  for  trans- 
portation to  San  Francisco,  who  then  would  have  been  responsible 
for  its  safe  delivery  at  the  latter  place.  No  business  man  in  Port- 
land would  have  thought  of  sendiDg  a  clerk  or  messenger  to  San 
Francisco  with  forty  thousand  dollars  in  coin,  or  the  tenth  part  of 
it;  and  the  assistant  secretary  who  directed  it  to  be  done  in  this 
case,  unless  he  did  so  on  the  advice  of  the  collector,  is  the  primary 
cause  of  this  loss  and  morally  responsible  for  it. 

The  improvidence  of  this  order  appears  to  have  soon  become 
known  to  the  department,  for  it  was  stated  and  admitted  on  the  ar- 
gument of  the  demurrer  that,  within  a  day  or  two  after  the  collector 
had  left  for  San  Francisco,  a  counter  command  was  received  at  his 
oflSce,  directing  him  to  send  the  money  by  Wells,  Fargo  &  Co. 

The  law  is  well  established,  that  the  liability  of  a  surety  is  stricti 
juris;  and,  therefore,  he  is  not  to  be  held  responsible  for  the  conduct 
of  his  principal  beyond  the  scope  of  his  undertaking,  reasonably 
construed.  But  the  rights  and  interests  of  the  public,  to  whom  the 
surety  has  voluntarily  become  bound  for  the  conduct  of  his  principal, 
are  not  to  be  overlooked  in  the  consideration  of  the  matter,  and, 
therefore,  courts  ought  not  to  be  astute  or  alert,  as  they  sometimes 
appear  to  have  been,  to  raise  doubts  and  start  quibbles,  to  save  a 
surety  from  the  otherwise  legal  consequence  of  his  undertaking. 
Yet  there  is  nothing  in  the  nature  or  purpose  of  his  undertaking 
that  should  make  him  liable  beyond  the  fair  and  reasonable  con- 
struction of  its  terms  and  the  provisions  of  law  relating  thereto, 
considered  in  the  light  of  the  surrounding  circumstances  and  with 
reference  to  the  object  of  the  transaction:  U.  S.  v.  Cheesman,  3 
Saw.,  429,  and  cases  there  cited.  Nor  do  the  words  of  the  statute, 
section  3,639,  revised  statutes,  to  the  effect  that  the  collector  shall 
''  do  and  perform  all  other  duties  as  fiscal  agent  of  the  government" 
prescribed  by  law,  include  the  duty  of  acting  as  agent  for  the  trans- 

Sortation  of  this  money,  without  some  law  directly  imposing  such 
uty  on  him  or  authorizing  the  secretary  to  do  so  in  his  discretion. 
This  section,  it  must  be  noticed,  includes  assistant  treasurers,  receiv- 
ers, and  all  other  custodians  of  public  money,  and  the  provision  in 
question  must  be. construed  in  each  case  with  reference  to  the  nature 
of  the  office  and  the  duties  primarily  and  ordinarily  pertaining  thereto. 
An  assistant  treasurer  might  very  properly  be  required  to  receive, 
keep  and  pay  out  public  money  in  any  quantity  and  from  any  source, 
but  not  to  act  as  a  collector  of  revenue,  either  under  the  excise  or 
tariff  laws.  Nor  can  a  collector  of  customs  be  legally  charged  with 
the  duty  and  his  sureties  with  the  responsibility  of  receiving,  keeping 
and  paying  out  sums  of  money  not  collected  by  him  as  duties  on  im- 
ports. And  even  if  this  could  be  done,  it  would  require  a  still  more 
expanded  construction  of  the  provisions  to  require  a  collector  to  act 
as  a  carrier  of  public,  money,  at  the  risk  of  his  sureties. 

In  U.  S.  V.  Singer,  15  Wall.,  122,  Mr.  Justice  Field  says:     "The 
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official  bond  of  parties  undonbtedlj  covers  not  merely  daties  im- 
posed by  existing  law,  but  daties  belonging  to,  and  natarally  con- 
Dected  with,  their  oflSce  or  business,  imposed  by  subsequent  law.  But 
the  new  duties  should  have  some  relation  to  or  connection  with  such 
office  or  business,  and  not  be  disconnected  from  and  foreign  to  both.'' 
And  in  the  U.  S.  v.  Cheesman,  supra,  431,  Mr.  Justice  Sawyer,  in 
considering  the  effect  of  this  very  provision,  says:  ''We  think 
these  words  only  intended  to  include  such  duties  as  naturally  and 
ordinarily  belong  to  the  particular  officer  giving  the  bond,  or  have 
some  obvious  relation  to  such  duties,  and  such  as  the  sureties  ac- 

Juainted  with  the  duties  of  the  various  public  officers,  as  usually 
e?olTed  on  them  by  law,  might  reasonably  be  expected  to  contem- 
plate at  the  time  of  executing  the  bond,  as  likely  to  be  imposed 
upon  their  principal  incase  the  exigencies  of  the  government  should 
require  it;  and  not  those  duties  which  are  usually  imposed  upon, 
and  more  appropriately  belong  to,  an  entirely  different  class  of  offi- 
cers." 

Neither  is  the  defendant,  Adams,  liable  on  his  bond  as  collector 
for  this  loss,  if  at  all.  In  carrying  this  money  to  San  Francisco, 
he  was  acting  not  as  collector,  but  as  a  carrier  for  the  department. 
In  contemplation  of  law,  collector  Adams  delivered — transferred— 
this  money  to  carrier  Adams,  at  Astoria,  and  thereafter  his  duty 
and  responsibility  concerning  it,  as  collector,  ceased,  and  that  as  car- 
rier began.  His  liability  as  carrier  does  not  arise  on  his  bond  as 
collector,  nor  is  it  measured  by  his  duty  as  such.  But  his  liability 
arises  upon  the  obligation  which  the  law  imposes  on  him  as  a  car- 
rier. If  he  was  a  common  carrier — a*  person  undertaking  for  hire, 
to  carry  the  treasure  or  goods  of  all  persons  indifferently — he  would 
be  responsible  for  the  loss,  although  it  was  the  result  of  a  larceny. 
A  common  carrier  is  an  insurer  of  the  safe  delivery  of  the  goods 
committed  to  his  care,  unless  the  loss  is  caused  by  the  act  of  God 
or  the  public  enemy:  Orange  Bank  v.  Brown,  3  Wend.,  162;  Law- 
aon'sCon.  of  Car.,  section  1,  3;  Story  on  Con.,  section  920;  Story  on 
Bailments,  section  496. 

Bat  Adams  was  not  engaged  in  the  business  of  a  common  carrier, 
nor  acting  as  such.  He  did  not  hold  himself  out  as  a  person  en- 
gaged in  the  business  of  carrying  treasure  or  anything  else.  He  only 
undertook,  at  the  request  of  the  department,  to  carry  this  particular 
money,  in  consideration  of  receiving  his  actual  expenses  while  so 
engaged,  without  any  deduction  of  his  salary  during  his  absence  from 
his  office.  He  was,  therefore,  a  private  carrier,  and  responsible 
only  as  an  ordinary  bailee  for  hire,  namely,  for  ordinary  care  and 
diligence;  which,  in  this  case,  is  alleged  to  have  been  duly  bestowed 
on  the  undertaking:  Story  on  Con.,  920;  Story  on  Bailments,  sec- 
tion 457;  Allen  V.  Sackrider.  37  N.  Y.,  341. 

Upon  the  facts  stated  in  these  two  defenses,  neither  the  principal 
nor  his  sureties  in  this  bond  are  liable  for  this  loss,  and  the  demur- 
rer thereto  must  be  overruled. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,665. 

Pico  v.  Cohn  et  al. 

In  Bank.    Filed  July  SO,  18S5. 

New  Trial— Ebrobs  op  Law  Waived  if  Not  Specified. —Where  a  notice  of  motion 
for  a  new  trial  states  that  it  would  be  made  on^rrors  of  law,  and  no  errors  are  specified,  the 
court  will  presume  that  they  were  disregarded,  in  accordance  with  section  659,  subdivisioo 
S,  of  the  code  of  civil  prouedure. 

The  Same— Insufficiency  of  Evidence— Dibcretion— Abuse  of— Appeal.— A  motion  for 
a  new  trial  on  the  ground  of  insufiiciencv  of  the  evidence  to  justify  the  verdict  or  decision,  is 
addressed  to  the  sound  legal  discretion  of  the  court  below;  and  on  appeal  from  an  order  grant- 
ing a  new  trial  the  supreme  court  will  not  reverse  the  order,  unless  it  appears  that  there  has 
been  a  manifest  abuse  of  discretion.    No  such  abuse  is  shown  in  this  case. 

Appeal  from  an  order  of  the  superior  court  of  Los  Angeles  oounty, 
granting  the  defendants  a  n^w  trial.    The  opinion  states  the  facts. 

Glassdl  dt  Smith,  and  Graves  &  Chapman,  for  the  appellant. 
Brunaon  &  Wdh,  and  B.  H.  Chapman,  for  the  respondents. 

Thornton',  J.  This  is  an  appeal  from  an  order  granting  the 
motion  of  defendants  for  a  new  trial.  The  notice  of  the  motion  for 
a  new  trial  stated  that  it  would  be  made  on  errors  of  law,  and  the 
insuGBciency  of  the  evidence  to  justify  the  decision. 

As  the  errors  of  law  were  not  specified  as  directed  by  the  code, 
we  must  presume  that  they  were  in  accordance  with  the  statute, 
code  of  civil  procedure,  section  659,  subdivision  3,  disregarded. 
The  ground  of  insufficiency  of  evidence  alone  remains. 

On  the  hearing  of  the  above  motion,  the  court,  on  the  twenty- 
fourth  of  May,  1884,  made  an  order  granting  it,  unless  the  plaintiff 
within  five  days  file  his  written  consent  to  a  modification  of  the  de- 
cree herein,  so  that  it  shall  require  the  payment  by  plaintiff  to  de- 
fendants within  thirtv  days  from  the  date  of  the  order  of  the  sum  of 
one  hundred  and  thirtv-eight  thousand  dollars,  with  legal  interest 
from  such  date,  instead  of  the  sum  of  one  hundred  and  three  thou- 
sand dollars  as  stated  in  the  decree,  and  on  the  filing  by  the  plaint- 
iff, within  the  time  mentioned,  of  his  assent  to  such  modification, 
the  new  trial  be  denied  and  the  judgment  modified  accordingly. 
The  plaintiff  refused  his  consent  to  this  modification,  and  a  new 
trial  was  ordered. 

The  order  could  only  have  been  granted  on  the  grounds  on  which 
it  was  asked  by  defendants.  The  defendants  had  nothing  to  say, 
and  were  not  called  on  to  say  anything  in  regard  to  the  modification 
set  forth  in  the  above  order.  The  plaintiff  having  refused  to  give 
his  consent,  the  motion  of  defendants  then  stood  as  if  no  such  order 
had  been  made.  We  are  thus  driven  to  pass  on  the  order  for  a  new 
trial  as  having  been  made  on  the  insufficiency  of  the  evidence  to 
justify  the  court's  decision.  If  we  were  to  reverse  the  order,  the 
J  udgment  for  one  hundred  and  three  thousand  dollars  would  stand 
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unchaDged,  although  the  court  had  substantiallj  admitted  an  error 
in  the  decree  in  requiring  the  plaintiff  to  consent  to  a  change  in  it, 
requiring  him  to  pay  a  much  larger  sum,  as  a  condition  to  its  refus- 
ing defendant's  motion.  This  would  seem  to  be,  under  the  circum- 
staiices,  clearly  unjust. 

The  learned  counsel  for  plaintiff  is  obviously  mistaken  in  assuming 
that  the  defendants,  in  their  specifications  of  the  insufficiency  of  the 
eyidence,  have  failed  to  make  objection  to  so  much  of  the  nndings 
as  would  justify  the  judgment  rendered  by  the  court  below,  or  that 
their  specifications  only  extended  to  the  amount  which  the  plaintiff 
should  be  adjudged  to  pay. 

It  will  be  observed  that  the  case  of  plaintiff  rests  upon  the  allega- 
tion that  defendant  Gohn  agreed  to  advance,  and  did  advance,  cer- 
tain sums  of  money  to  plaintiff,  to  secure  the  payment  of  which  the 
deed  executed  by  him  to  defendants,  sought  herein  to  be  declared 
and  adjudged  a  security,  was  given.  This  was  denied  by  defend- 
ants, who  set  up  that  there  was  no  advance  made  or  agreed  to  be 
made  by  Cohn,  but  that  the  money  paid  to  the  plaintiff  by  defendants 
▼as  a  payment  for  the  property  in  controversy,  absolutely  purchased 
of  plaintiff  by  defendants,  and  that  the  deed  was  made  on  such  pur- 
chase and  not  at  all  as  security  for  the  payment  of  any  sum  what- 
6Ter.  Now,  one  of  the  specifications  of  insufficiency  goes  to  this 
issue.  The  defendants  set  forth  in  their  specifications  that  the  evi- 
dence is  insufficient  to  sustain  so  much  of  finding  four  as  finds  that 
it  was  understood  and  agreed  that  said  Cohn  should  advance  the 
amount  of  said  liens  as  estimated  by  him,  but,  on  the  contrary,  the 
evidence  shows  that  Cohn  absolutely  refused  to  advance  any  money 
for  and  on  account  of  said  Pico. 

This  matter  of  advance  goes  to  the  very  foundation  of  plaintiff's 
case,  for  if  there  was  no  agreement  for  an  advance  and  no  advance, 
&e  case  of  the  plaintiff  is  at  an  end. 

There  are  other  matters  specified  of  the  same  character,  but  for 
the  purposes  of  the  argument,  no  others  need  be  stated. 

hi  Peters  v.  Foss,  l6  Cal.,  357,  it  was  held  that  a  motion  for  a 
new  trial  is  addressed  to  the  sound  discretion  of  the  court,  and  this 
court  can  interfere  only  in  case  of  a  plain  abuse  of  discretion  by 
the  court  below.  This  court  affirmed  the  same  rule  in  Quinn  v. 
£enjon,  22  Cal.,  82,  and  in  the  opinion  it  is  said:  '*It  is  only  in 
lare  instances  and  upon  very  strong  grounds  that  this  court  will  set 
aside  an  order  granting  a  new  trial."  And  it  has  been  uniformly 
held  by  this  court  that  a  motion  for  a  new  trial  on  the  ground  of 
insufficiency  of  the  evidence  to  justify  the  verdict  or  decision  is  ad- 
dressed to  the  sound  legal  discretion  of  the  court  below,  and  that 
on  appeal  from  an  order  granting  a  new  trial  this  court  will  not  re- 
verse the  order  unless  it  appears  that  there  has  been  a  manifest 
abuse  of  discretion:  Hall  v.  Bark  Emily,  33  Cal.,  522;  Phelps  v, 
Union  C.  M.  Co.,  39  Id.,  410;  Pierce  v.  Schaden,  55 Id.,  406;  Bron- 
ner  V.  Wetzlar,  Id.,  419;  Gerold  v.  The  J.  M.  Brunswick  Co. ,  6  West 
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Coast  Bep.,  761.  As  we  find  no  abuse  of  disoretion  in  making  the 
order  herein  appealed  from,  we  should  act  in  utter  disregard  of  a 
well  settled  rule  of  this  court,  were  we  to  disturb  the  order  in  this 
case. 

Our  judgment  is  that  the  order  should  be  affirmed,  and  it  is 
ordered  accordingly. 

Ross,  J.,  Mymck,  J.,  McKiNSTRY,  J.,  and  Morrison,  0.  J.,  con- 
curred. 


No.   8,835. 
^  SOMERS  V.  OVERHULSER  ET  AL. 

Department  One,    Filed  July  SO,    1885, 

Porch A9E  op  LAjn>—CoNai deration  Paid  by  Another— Trdsts.— When  land  is  pur- 
chased, for  which  one  party  pays  th")  conMideratiun  and  another  party  takes  the  title,  a 
resultinfif  trust  immediately  arises  in  favor  of  the  p  irty  paying  the  considdr^tion,  and  the 
other  becomes  his  trustee;  and  if  one  party  pays  only  a  part  of  the  consideration,  the  party 
taking  the  title  to  the  whole  land  becomes  a  trustee  for  toe  other,  pro  tanio. 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county, 
entered  in  favor  of  the  defendants. 

E.  D,  Edwards  and  H,  S.  Dixon  for  the  appellant. 

H.  a  Tapper,  Tapper  dt  Terry  and  E.  O.  WincheU,  for  the  re- 
spondents. 

Boss,  J.  It  is  the  settled  rule  in  this  state,  as  elsewhere,  that, 
when  land  is  purchased,  for  which  one  party  pays  the  consideration 
and  another  party  takes  the  title,  a  resulting  trust  immediately 
arises  in  favor  of  the  party  paying  the  consideration,  and  the  other 
party  becomes  his  trustee;  and,  also,  that,  if  the  one  party  pays  only 
a  part  of  the  consideration,  the  party  taking  the  title  to  the  whole 
land  becomes  a  trustee  for  the  other  party,  pro  tanto:  Case  v.  Cod- 
ding, 38  Cal.,  191.  The  facts  of  the  present  case  bpng  it  within 
this  rule.     See  also  section  2,221,  civil  code. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  with  leave 
to  defenudnts  to  answer. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 
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No.  9,896. 

Brown  v.  Willis. 

DevaHment  One,    Filed  Jultf  SO.  1885. 

MoRTSAOK-FoEBCLOSURi(  OP— EyFORCKHEiiT  OF  Debt.— Under  section  72i5  of  the  code 
of  civil  proce  lare,  whatever  the  form  of  the  d^bt,  a  in)rt.jfcgj)r  can  be  legally  compelled    to 

S7  no  pirt  of  it  until  a  decree  is  entered  for  the  sale  of  the  m  >rti<igdd  premines  and  the  lia- 
itr  wnich  ^hall  then  accrue  to  him  id  a  liability  to  pay  only  a  ddficiency  which  shall  appear 
oa  the  sheriffs  retom. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Bernardino 
eounty,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Bipron  Waters^  for  the  appellant. 

C.  W.  C.  BoioeU,  for  the  respondent. 

Boss,  J.     The  findings  show  that  on  the  second  day  of  Septem- 
ber, 1878,  an  action  was  commenced  in  the  late  district  court  of  the 
eighteenth  judicial  district,  by  one  Aldrich,  against  the  plaintiff  and 
defendant  to  the  present  action — H.  M.  Willis  and  Joseph  Brown — 
and  Amelia  Willis,  Jr.,  to  foreclose  a  mortgage  that  had  been  given 
bj  H.  M.  Willis,   as  security  for  a  note  executed  by  him  to  one 
Drew,  Drew  having  assigned  the  note  and  mortgage  to   Aldrich. 
Brown  was  made  a  party  to  that  action  because  he  held,  as  assignee, 
a  subsequent  mortgage  upon  the  same  premises  that  had  been  given 
by  Willis  to  secure  a  note  executed  by  him  November  22,  1875,  to 
one  Thomas,  and  made  payable  one  year  after  its  date.     The  note 
held  by  Brown,   was,  therefore,  due  at  the  time  of  the  commence- 
ment of  the  action  by  Aldrich  to  foreclose  the  first  mortgage  exe- 
cuted by  Willis,  and,  as  both  Willis  and  Brown  were  parties  to  that 
action,  the  court,  by  its  decree,  could  have  settled  the  respective 
rights  of  all  of  the  parties.     The  purpose  of  making  the  holder  of 
the  second  mortgage — it  being  of  record — a  party  to  the  suit  to 
foreclose  the  first  mortgage  was,  of  course,  to  cut  off  the  equity  of 
redemption.     The  findings  here  show  that  in  that  action  Brown  set 
up  his  note  and  mortgage,  and  as  the  note  was  due,  if  his  pleadings 
were  appropriate,  as  they  should  have  been,  the  court  could  and  should 
have  ascertained,  not  only  the  amount  due  from  Willis  to  Aldrich  on 
the  first  note  and  mortgage,  but  also  the  amount  due  from  him 
to  Brown  on  the  second  note  and  mortgage,  and,  by  its  decree,  have 
directed  a  sale  of  the  mortgaged  property,  or  so   much  thereof  as 
should  be  necessary,  and  the  application  of  the  proceeds  of  the  sale 
to  the  payment  of  the  costs  and  expenses  of  sale,  and  the  amount 
due,  first,  to  the  plaintiff,  Aldrich,  on  the  first  note  and  mortgage, 
and,  secondly,  of  the  amount  due  to  the  defendant,  Brown,  on  the 
second  note  and  mortgage,  and  further  directing,  in  the  event  the 
sheriff's  return  should  show  the  proceeds  to  be  insufficient,  and  a 
balance  to  remain  due  on  either  or  both  of  the  amounts  found  due 
by  the  decree,  that  judgment  be  docketed  for  said  balance  against 
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the  defendant  so  found  personally  liable  for  the  debt,  which,  under 
the  law,  would  have  become  a  lien  on  such  real  estate  as  the  judg- 
ment debtor  might  have  in  the  county,  and  on  which  an  execution 
might  have  been  issued  as  in  other  cases.  In  Biddel  y.  Brizzolara, 
64  Gal.,  862,  it  was  held  that,  under  the  provisions  of  our  statute, 
code  of  civil  procedure,  section  726,  that,  whatever  the  form  of  the 
debt,  the  mortgagor  can  be  legally  compelled  to  pay  no  part  of  it 
until  decree  is  entered  for  the  sale  of  the  premises  mortgaged,  and 
the  liability  which  shall  then  accrue  to  him  is  a  liability  to  pay  only 
a  deficiency,  which  shall  appear  on  the  sheriff's  return.     "Every 

Jerson,*'  said  Mr.  Justice  Kent  in  La  Guen  v.  La  Gouverneur,  1 
ohns.  Gases,  604,  **  is  bound  to  take  care  of^hisown  rights,  and  to 
vindicate  them  in  due  season  and  in  proper  order.  This  is  a  sound 
and  salutary  principle  of  law.  Accordingly,  if  a  defendant,  having 
the  means  of  defense  in  his  power,  neglects  to  use  them,  and  suffers 
a  recovery  to  be  had  against  him  in  a  competent  tribunal,  he  is  for- 
ever precluded." 

It  results,  we  think,  that  the  subsequent  action  brought  by  plaint- 
iff, Brown,  u^on  the  note  executed  by  defendant,  Willis,  to  Thomas, 
cannot  be  maintained. 
Judgment  affirmed. 
McKiKSTBT,  J.,  and  McKee,  J.,  concurred. 


No.   20.120. 

Ex  Pabte  Dbesleb,  on  Habeas  Cobpus. 

DepartmerU  Tw>.    FUtd  Jvly  SO,  1886. 

Witness— Unreasonable  Detention— Habeas  Corpus.— A  witness,  who  has  been  de- 
tained,  as  such,  for  ninety  days,  and  after  several  continuances  in  the  case  which  are  not  satis- 
,  factorUy  accounted  for,  is  entitled  to  be  discharged,  on  habeas  corpus. 

Apflioation  for  a  writ  of  habeas  corptcs.  The  opinion  states  the 
facts. 

John  D.  Whaley,  for  the  petitioner. 
J.  N.  E,  Wilson,  contra. 

The  Goubt.  We  are  of  opinion  that  the  petitioner  is  entitled  to 
his  discharge  under  article  i.,  section  6,  of  the  constitution,  which 
provides  that  witnesses  shall  not  be  unreasonably  detained.  It  ap- 
pears that  the  witness  has  been  detained  as  such  for  ninety  days, 
and  there  have  been  several  continuances  in  the  case  which  are  not 
satisfactorily  accounted  for. 

The  petitioner  is  discharged  from  custody. 
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No.  9,364. 

Metban  v.  Ohabbie. 

D^xsrtmeiU  Two.    FUtd  July  SI,  1885. 

BsTBT  OF  JuDOMKNT  EssiMTiAL  TO  AppKAL.— An  appeal  from  the  judgment  cannot  be 
eoBiidered  if  the  record  shows  no  entry  of  it. 

HonoN  TO  Vacatb  Junaif e!rr— Papbrs  Uskd  on  MasT  bb  Adthbxtioatbh.  — An  order 
oos  motion  to  vacate  a  judgment  by  default,  will  not  be  reversed  on  appeal  when  the  record 
eootaina  no  aathentication  of  any  papers  or  documents  used  on  the  hearing  of  such  motion. 

Appeal  from  the  saperior  ooart  of  Inyo  ooanty.    The  opinion 
states  the  facts. 
Beddy  <t  Conklin,  for  the  appellant. 
Lcmghome  &  Miller,  for  the  respondent. 

The  CfOUBT.  The  appeal  from  the  jadgment  cannot  be  considered, 
as  the  record  shows  no  entry  of  it:  MoLaaghliny.  Dohertj,  5i  Oal., 
619;  Preston  v.  Hearst,  Id.,  696. 

It  does  not  appear  on  what  the  order  on  the  motion  to  vacate  the 
jadgment  by  defaolt  was  made.  The  record  shows  no  anthentica- 
tion  in  any  mode  of  any  papers  or  dooaments  used  on  the  hearing 
of  saoh  motion.  The  only  docnment  before  us,  on  snoh  appeal,  is 
tiie  order  of  the  court  maae  on  the  motion,  and  in  this  order  we  see 
nothing  erroneous. 

Appeal  from  the  jadgment  dismissed,  and  order  affirmed. 


Na  9,90L 

Haley  v.  Shepherd. 

VettarimaU  Tw.    Filed  Jfdy  SI,  1885. 

Whibb  thx  Ettokvob  IB  Ck>NrucrnNO  thi  Judghknt  of  the  court  below  will  not  bedia- 
tmbed. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
eoonty,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  defendant  a  new  trial. 

H,  AHen  and  8.  Haley,  for  the  appellant. 
Bkkndl  dk  White,  for  the  respondent. 

The  Coubt.  On  an  examination  of  the  testimony  in  this  case,  we 
eannot  say  that  the  conclusion  reached  by  the  court  below  is  not 
correct. 

It  seems  to  us  to  be  in  accord  with  the  deed  from  the  mayor  and 
common  council  of  the  city  of  Los  Angeles  to  Basilia  Jurado,  under 
which  plaintiff  claims.  The  case  presented  is  one  of  a  conflict  of 
testimony,  and  in  such  state  of  the  testimony  we  never  disturb  the 
judgment  or  order  of  the  court  below. 

Judgment  and  order  affirmed. 
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No.  11.018. 

Parker  v.  Bernal  et  al. 

Department  Tvo.    Filed  July  SU  1886, 
Appeal  Held  Without  Merit,  and  motion  to  dismiss  denied. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  the  city 
and  county  of  San  Francisco. 

M.  6.  Cobb,  for  the  appellants. 
C.  H.  Parker y  for  the  respondent. 

The  Court.  The  appeal  in  this  case  is  tptally  destitute  of  merit. 
But  as  the  appeal  seems  to  be  regularly  taken,  we  are  reluctant  to 
dismiss  it  diiectly.  The  motion  to  dismiss,  is,  therefore,  denied, 
ivhieh  is  ordered,  \^ith  leave  to  either  party  to  submit  the  case  for 
decision  after  the  lapse  of  ten  days  from  the  filing  of  this  opinion. 

So  ordered. 


No.  20.086. 

Ex  parte  Tittel,  on  Habeas  Corpus. 

Department  Ttoo.     Filed  July  31,  1886. 

Satibfaction  op  JcDGMi-NT— Assignment— Contempt. —A  judgment  debtor  cannot  be 
proceeded  against  for  contempt,  at  the  infetarce  of  a  person  not  a  part^  to  the  suit,  claiming 
under  an  alleged  prior  asHigiiment  of  the  judgment,  tne  priority  of  ^ihicb  is  disputed,  when 
a  satisfaction  of  the  judgment  by  the  plaintiff  in  the  action  is  on  file  and  of  record. 

Application  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

Robert  Ash,  for  the  petitioner. 
M.  G.  Cobb,  contra. 

The  Court.  When  this  proceeding  was  commenced,  satisfaction 
of  the  judgment  had  been  filed  by  an  assignee  of  the  judgment,  one 
Henry  Huber,  and  entered  of  record.  Before  that  time  the  assig- 
nee had  filed  his  assignment  from  plaintiff  with  the  clerk  of  the  court, 
entitled  in  the  case  of  Lichtnock  y.  Tittel,  and  with  the  papers  in 
that  case.  This  assignment  authorized  the  assignee  Huber  to  pros- 
ecute the  suit  above  entitled,  to  collect  the  iudgment  and  receipt 
therefor,  and  to  enter  satisfaction  thereof  in  tne  name  of  the  assig- 
nor or  otherwise,  as  he  shall  deem  proper.  Subsequently,  on  the 
day  the  order  on  defendant  to  show  cause  why  he  should  not  be  ad- 
judged guilty  of  contempt,  in  not  obeying  the  judgment  of  the  court, 
was  made  a  satisfaction  piece  of  the  same  judgment,  was  signed, 
acknowledged  and  filed  by  Huber  and  Lichtnock.  So,  when  the 
proceeding  was  commenced  and  when  the  motion  to  punish  for  con- 
tempt was  heard,  the  record  showed  that  the  judgment  was  satisfied 
and  no  longer  existed. 

This  proceeding  is  prosecuted  by  one  C.  W.  Cramer,  who  claims 
to  be  an  assignee  prior  to  Huber.     Here,  when  the  motion  to  commit 
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was  heard,  was  a  satisfaction  of  the  judgment  by  the  plaintiff  in  the 
action,  on  file  and  of  record.  This  is  a  sufficient  answer  to  the 
charge  of  contempt  by  a  person  not  a  party  to  the  suit,  claiming 
under  an  alleged  prior  assignment,  the  priority  of  which  is  disputed. 
The  petitioner  is  entitled  to  his  discharge,  and  it  is  so  ordered. 


No.  8,980. 

Levy  v.  Baldwin. 

DtpaHment  Ttoo.    FUtd  Jvly  3t,  18S6, 

POSTFOKEMENT  OP  TrIAL— AMENDMENT  TO  ANSWER— DISCRETION.— It   U  within    the  dis- 

ention  of  the  court  to  refuse  a  second  postponement  of  the  trial,  or  to  refuse  an  amendment 
to  ilie  answer  asked  for  at  the  trial 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff. 

Uoyd  dc  Wood,  for  the  appellant. 
Wm,  H.  Sfiarp,  for  the  respondent. 

The  Court.  The  court  properly  exercised  its  discretion  in  refus- 
a  second  postponement  of  the  trial,  and  in  refusing  the  amendment 
to  the  answer  asked  for  at  the  trial.  The  charge  of  the  court  was 
correct,  and  the  request  to  charge  was  properly  refused.  We  find 
no  error  in  admitting  the  evidence  of  plaintiff  that  the  stock  men- 
tioned in  the  complaint  was  purchased  for  defendant  through  E.  H. 
Hall  &  Co. 

There  is  no  error  in  the  record,  and  the  judgment  is  affirmed. 


No.  9,670. 

Smith  bt  al.  v.  Cunningham. 

DepaHment  One.    Filed  August  1,  1885. 

Gbowikg  Crops— Adverse  PosaBssiON— Attachment.— Crops  raised  upan  land  in  the 
«ct(ul  exclusive  and  adverse  possession  of  a  third  person,  cannot  be  attached  at  the  suit  of  a 
creditor  of  the  legal  owner  of  the  land. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  plaintiffs,  and  from  an  order  deny- 
ing the  defendant  a  new  trial.     The  opinion  states  the  facts. 

W.  L.  Dudley,  for  the  appellant. 
(karge  E.  McStay,  for  the  respondents. 

BfiiLBLS,  G.     This  action  was  brought  to  recover  a  quantity  of  hay 
or  its  value. 
Plaintiff  had  judgment. 
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Defendant  moved  for  a  new  trial,  whioh  was  refused,  and  the 
cause  comes  up  on  appeal  from  the  judgment  and  order  denying  the 
motion  for  a  new  trial. 

In  October,  1882,  plaintiff,  Mary  V.  Smith,  entered  upon  the 
northwest  quarter  of  section  17,  township  3  north,  ran^e  9  east,  M. 
D.  M.,  in  good  faith,  as  a  pre-emption  claimant,  claiming  the  right 
to  pre-empt  the  same  under  the  laws  of  the  United  States,  and  has 
eyer  since  occupied  and  cultivated,  and  has  been  continuously  in  the 
actual  and  exclusive  possession  of  said  land,  in  good  faith,  as  saoh 
pre-emption  claimant,  holding  the  same  adversely  to  all  other  per- 
sons. 

While  thus  in  the  actual,  exclusive  and  adverse  possession  of  the 
land  she  and  her  tenant,  W.  F.  Smith,  plowed  the  land  and  sowed 
it  in  wheat,  which  they  cut  and  made  into  the  hay  which  the  defend- 
ant, as  the  sheriff  of  San  Joaquin  county,  levied  upon,  under  a  writ 
of  attachment  duly  issued,  etc. ,  against  the  property  of  J.  Wright 
Johnson. 

^  At  the  date  of  the  entry  of  Mary  Y.  Smith  u^on  the  land  in  ques- 
tion, said  J.  Wright  Johnson  was,  and  still  is,  the  holder  of  the 
legal  title  to  said  land. 

J.  Wright  Johnson,  though  the  legal  owner  of  the  land  in  ques- 
tion, could  not  have  maintained  an  ^action  to  recover  the  hay. 
Plaintiffs  were  in  the  possession  of  such  land,  holding  the  same 
adversely  to  said  Johnson — had^cultivated,  planted,  raised  and  har- 
vested the  crop  while  so  holding  adversely. 

In  such  case  it  is  settled  an  action  of  replevin  will  not  lie.  Such 
action  cannot  be  made  the  vehicle  for  testing  the  title:  Pennv- 
becker  v.  McDougal,  46  C^.,  661;  Martin  v.  Thompson,  62  Gal., 
618. 

Having  no  such  title  to  the  hay  as  would  support  an  action  for  its 
recovery,  it  was  not  subject  to  seizure  by  the  sheriff,  as  Johnson's 
property  at  the  suit  of  his  creditor. 

This  view  of  the  case  was  taken  by  the  court  below  and  rendered 
it  unimportant  to  determine  as  to  the  validity  of  the  writ  of  attach- 
ment under  which  the  defendant,  as  sheriff,  levied  upon  the  prop- 
erty. If  regular,  it  could  not  justify  him  in  taking  plaintiff's  prop- 
erty, and,  if  irregular,  he  was  in  no  worse  position. 

The  errors  assigned  upon  the  action  of  the  court  in  the  admission 
of  testimony,  so  far  as  supported  by  the  record,  are  without' merit. 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed. 

Belcher,  0.  0.,  and  Foote,  C,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 
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Ka  9,617. 

Obb  v.  Stewabt. 

Department  One.    FOed  Avguet  1. 1886. 

AonoK  TO  QuixT  TiTLB— TiTLB  IN  GoyraNMiMT.— In  this  state  an  action  to  quiet  title  to 
lAsd  may  be  maintained,  notwithstanding  the  title  thereto  is  still  in  the  government  of  the 
United  SUtes^ 

lioBTOAOK— Arm  Acquirsd  Titli—Fohiclobubx.  —When  a  mortgage  of  land  is  made 
porporting  to  convey  the  land  in  fee,  any  title  i^terwards  acquired  by^  the  mortgagor  will  feed 
the  mortgage  and  inure  to  the  benefit  of  the  mortgagee.  Ajid  this  is  so  although  the  title, 
when  the  mortgage  was  made,  was  in  the  government,  and  was  afterwards  acquizid  by  patent 
from  the  government,  after  a  foreclosure  of  the  mortgage. 

HoMiSTKAD  £ntrt— MoBTOAOB  OT  NoT  VoiD. --Section  2,296  of  the  United  States  revised 
rtatatcs,  concerning  homesteads,  does  not  prevent  tiie  voluntary  mortgage  by  the  grantee  of 
his  homestead  entry. 

Appeal  from  a  jadgment  of  the  sxiperior  court  of  Siskivon  oonnty, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Nichola  (t  Abdsy  for  the  appellant. 

(/.  8.  Beard  and  J.  Brown,  for  the  respondent. 

BxLCHEB,  C.  C.  In  January,  1870,  the  defendant,  Stewart,  made 
a  homestead  entry  in  the  proper  United  States  land  office,  upon  one 
hnndred  and  sixty  acres  of  public  land  in  Siskiyou  county,  under 
the  provisions  of  the  homestead  act  of  1862.  In  December,  1875, 
be  mortgaged  the  land,  with  its  appurtenances,  to  the  plaintiff,  Orr, 
to  secure  the  payment  of  his  promissory  note  for  two  thousand  dol- 
lais.  The  mortgage  was  maae  in  the  form  given  in  section  2,918  of 
the  civil  code.  In  December,  1880,  Orr  commenced  an  action  to 
foreclose  his  mortgage,  and  on  the  seventh  of  February  following, 
after  a  trial,  obtained  judgment  for  four  thousand  one  hundred  and 
six  dollars,  and  decree  of  foreclosure  and  sale.  Under  this  decree 
the  mortgaged  property  was  sold  by  the  sheriff  on  the  fifth  day  of 
Ifarch,  1881,  and  bid  in  by  Orr,  and  on  the  tenth  day  of  Septem- 
ber, 1881,  he  received  the  sheriff's  deed.  Possession  of  the 
property  was  surrendered  to  him  on  the  same  day  he  received 
his  deed.  A  few  days  later  Orr  conveyed  the  premises  to 
one  Cunningham,  and  on  the  fifth  of  November,  1883,  Cunning- 
ham and  wife  reconveyed  to  Orr.  In  October,  1883,  Stewart 
went  to  the  United  States  land  office,  and  was  there  permitted 
to  commute  his  homestead  entry  into  a  cash  entry,  and  he  accord- 
ingl;^  then  paid  the  government  price  for  the  land  in  full,  and 
received  a  duplicate  receipt  and  certificate  of  purchase  therefor. 
From  the  time  he  obtained  possession  under  his  sheriff's  deed,  Orr 
and  his  grantor  remained  in  possession  of  the  land  up  to  the  time 
when  this  action  was  tried. 

This  actioD  was  commenced  by  Orr  to  quiet  his  title  to  the  said 
land,  and  to  certain  water  ditches  and  water  rights  alleged  to  be  appur- 
tenant thereto.  The  defendant  answered,  denying  that  the  plaintiff 
owned,  or  was  entitled  to  the  possession  of,  the  land  or  its  appur- 

Ho.f 
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tenanoes,  and  setting  np  his  proceedings  in  the  land  office  to  acqaire 
the  title. 

The  case  was  tried  by  the  coart,  and  the  facts  found  to  be  sub- 
stantially as  above  stated,  but  judgment  was  entered  in  favor  of  the 
defendant  upon  the  grounds,  as  shown  by  the  conclusions  of  law: 

''  1.  That  the  legal  title  to  the  land  in  controversy  in  this  action, 
and  to  quiet  which  plaintiff  has  brought  this  action,  is  in  the  goy- 
ernment  of  the  United  States. 

**  2.  The  fact  that  plaintiff  is  in  possession,  under  the  decree  of 
foreclosure  and  proceedings  thereunder  had,  or  that  he  obtained 
such  title  as  defendant  had  at  the  time  the  mortgage  was  given, 
and  decree  made  and  entered  in  the  former  suit  between  these  parties » 
does  not  entitle  him  to  judgment  in  Uiis  action  for  said  land,  or 
ditches,  or  appurtenances. 

"  3.  That  this  court  cannot,  by  its  judgment  and  decree,  restrain 
the  defendant  from  proceeding  to  acquire  title  under  his  homestead 
entry  from  the  government  of  the  United  States. 

''  4.  That  to  entitle  the  plaintiff  to  recover  said  land,  he  must  pos- 
sess a  title  superior  to  that  of  the  defendant,  and,  of  course,  super- 
ior to  that  of  the  United  States,  or  he  must  possess  equities  which 
will  control  the  title  in  defendant's  name,  and  which  he  cannot  do 
in  this  action,  defendant  not  having  acquired  title  from  the  govern- 
ment of  the  United  States." 

The  plaintiff  appealed  from  the  judgment,  and  the  case  comes  here 
on  the  judgment  roll. 

The  appellant  contends  that  these  conclusions  of  law  are  not  the 
correct  conclusions  to  be  drawn  from  the  facts,  and  that  the  judg- 
ment is,  therefore,  not  supported  by  the  findings.  It  is  settled  law 
in  this  state  that  an  action  to  quiet  title  to  a  parcel  of  land,  may  be 
maintained,  notwithstanding  the  title  to  the  land  is  still  in  the  gov- 
ernment of  the  United  States:  Brandt  v.  Wheaton,  52  Cal.,  430; 
Wilson  V.  Madison,  55  Oal.,  5. 

It  is  also  well  settled  that  when^a  mortgage  of  land  is  made,  pur- 
porting to  convey  the  land  in  fee,  any  title  afterwards  acauired  by 
the  mortgagor,  will  feed  the  mortgi^e  and  inure  to  the  benefit  of 
the  mortgagee:  Clark  v.  Baker,  14  Gal.,  612;  Kirkaldie  v.  Larra- 
bee,  31  Cal.,  455;  Sherman  v.  McCarthy,  57  Cal.,  607;  and  this  is 
so,  though  the  title  when  the  mortgage  was  made,  was  in  the  gov- 
ernment and  was  afterwards  acquired  by  patent  from  the  govern- 
ment: Christy  v.  Dana,  42  Cal.,  174;  Camp  v.  Grider,  62  Cal.,  20. 
The  reason  for  the  rule  is  said  in  Clark  v.  Baker,  eupra,  p.  633,  to 
be  that  the  relation  of  the  mortgagor  is  ''  one  which  requires  him  to 
preserve  the  property  for  the  purpose  of  the  security  for  which  it 
was  originally  pledged;  and  hence,  to  insure  good  faith  and  fair 
dealing,  he  is  forever  precluded  from  denying  the  existence  of  the 
lien  which  he  has  attempted  to  create,  or  defeating  its  enforcement 
against  the  property  upon  which  it  was  placed." 

Counsel  for  respondent  do  not  question  the  rule  as  above  stated, 
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bat  they  insist  that  it  applies  only  when  the  outstanding  title  is  ac- 
quired by  the  [mortgagor  ^before  foreclosure  of  the  mortgage,  and 
that  any  title  acquired  by  him  after  foreclosure  and  sale,  is  not  af- 
fected by  it  In  this  counsel  are  mistaken.  In  Yallejo  Land  As- 
sociation y.  Yiera,  48  Oal.,  572,  the  same  objection  was  raised,  but 
the  rating  was  against  the  views  of  respondent  here.  That  case 
was  ejectment,  and  the  plaintiff's  title  to  the  land  involved  origin- 
ated in  a  sheriff 's  deed,  ^iven  after  a  foreclosure  and  sale  of  mort- 
gaged property.  At  the  time  of  the  foreclosure  the  title  was  in  the 
goTernment,  but  it  was  afterward  acquired  by  the  defendant,  who 
nad  been  the  mortgagor.  The  court  said :  ' '  llie  rule  that  a  sheriff's 
deed  delivered  upon  execution  sale,  imparts  no  warranty  of  title,  but 
tranfifers  to  the  purchaser  only  such  estate  as  was  held  at  the  time 
by  the  defendant  in  execution,  has  no  practical  application  to  a 
sheriff  'a  deed  delivered  upon  foreclosure  of  a  mortgap;e  in  fee;  for, 
as  we  have  seen  already,  the  defendant  in  the  latter  case  must  con- 
tinae  to  be  estopped,  by  the  terms  of  the  mortgage-deed  itself,  to 
deny  that  the  estate  was  other  or  less  than  an  estate  in  fee  in  the 
premises.  These  terms,  importing  a  conveyance  of  the  fee,  are 
equivalent  to  a  covenant  of  general  warranty  of  title  running  with 
the  land.  We  are,  therefore,  of  opinion  that  the  plaintiff  is  vested 
with  the  le^al  title  to  the  premises  in  controversy." 

But  if  this  be  so,  counsel  still  insist  that  the  plaintiff  cannot  main- 
tain this  action  for  the  reason  thiLt  his  mortgage  was  taken  in  viola- 
tion of  section  2,296  of  the  revised  statutes  of  the  United  States, 
concerning  homesteads,  and  was,  therefore,  void  and  of  no  effect. 

That  section  reads  as  follows:  "  No  lands  acquired  under  the  pro- 
visions of  this  chapter,  shall  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor." 

The  same  section  was  invoked  in  Eirkaldie  v.  Larrabee,  31  Oal., 
455,  to  defeat  the  mortgage  then  sought  to  be  foreclosed,  but  it  was 
held  not  to  apply  to  voluntary  conveyances  or  mortgages  in  fee. 
The  court  said:  ''There  is  nothing  in  the  Homestead  Act  of  1862 
forbidding  a  voluntary  alienation  by  the  grantee  under  that  act. 
The  same  principle  applies  to  a  mortgage  of  the  fee:  Clark  v.  Baker, 
U  Cal. ,  630.  The  title  wDl  pass  not  merely  in  consequence  of  the 
enforcement  of  the  payment  of  a  debt  by  the  ordinary  process  of 
the  courts,  but  in  consequence  of  the  voluntary  contract  of  the  party 
in  executing  the  mortgage.  The  mortgagor  of  the  fee  is  estopped 
from  denying  the  existence  of  the  lien  which  he  has  attempted  to 
create,  and  from  defeating,  by  his  own  act,  the  enforcement  of  the 
lien  against  the  property  thus  mortgaged." 

When  the  plaintiff's  mortgage  was  executed,  the  code:  C.  C.  sec. 
2,930;  provided  that  *' title  acquired  by  the  mortgagor  subsequent 
to  the  execution  of  the  mortgage  inures  to  the  mortgagee  as  security 
for  the  debt,  in  like  manner  as  if  acquired  before  the  execution." 
It  was  a  voluntary  mortgage  in  fee,  and  was  not  made  void  or  void- 
able by  any  provision  of  the  Homestead  Act,    It  follows  that  the 
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SlfdntifF  had  the  right  to  maintain  his  action  and  to  have  his  title  to 
lie  land  in  controversy  quieted,  as  against  any  title  which  the  de- 
fendant has  acquired  or  may  acquire  from  the  goyemment  or  other- 
wise, and  that  the  court  erred  m  rendering  judgment  for  the  de- 
fendant. 
The  judgment  should  be  reversed  and  the  cause  remanded. 
Searls,  0.,  and  Foote,  C,  concurred. 

Bt  the  Couht.     For  the  reason  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded. 


No.  9.677. 

MOOBE  V.  MOOBE. ' 

Department  One.    Filed  August  1, 1886. 
When  ths  Evidence  is  Conflicting  the  findings  will  not  bo  disturbed. 
Rejection  of  Immaterial  Evidence  is  not  Error. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte  county, 
entered  in  favor  of  the  plaintiff  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

John  W.  Tamer  and  Gray  A  Sexton^  for  the  appellant. 
Beardon  dk  Freer,  for  the  respondent. 

Foote,  0.  This  cause  comes  up  on  appeal  from  the  superior 
court  of  the  county  of  Butte. 

One  brother  sued  another  for  money  alleged  to  be  due  on  an  ac- 
count. 

The  specifications  of  error  set  out  that  the  court  below  found 
against  the  evidence,  in  findings  one,  two^  three,  four,  six,  seven, 
twelve  and  thirteen,  and  that  it  improperly  sustained  the  plaintiffs 
objection  by  his  counsel  to  a  question  put  by  defendant's  attorney 
to  the  plaintiff  when  on  cross-examination  as  a  witness. 

The  evidence,  in  this  case  on  the  trial — a  jury  being  waived — was 
conflicting  throughout,  but  it  was  sufficient  to  sustain  the  findings 
of  the  judge  below,  who  saw  the  parties,  and  had  a  better  oppor- 
tunity than  this  court  can  have  to  judge  of  their  relative  merits  as 
truthful  and  fair  witnesses  or  the  contrary.    The  question  put  the 

Skintiff  on  the  stand  when  on  cross-examination — *  *  as  to  why  he 
id  not  include  something  in  exhibit  B  ?  " — was  certainly  immaterial 
to  any  issue  in  the  case,  and  the  objection  to  it  was  properly  sus- 
tained. 

There  were  other  errors  complained  of  but  as  they  were  not  in- 
cluded in  the  specifications  of  error  below,  they  cannot  be  noticed 
here. 

There  being  nothing  in  the  record  to  warrant  a  reversal  of  the 
judgment  in  this  case,  it  ought  to  be  affirmed. 

Beloheb,  C.  0.,  and  Searls,  0.,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


Sitp^Ot.  Oal.]  SmxjfAR  v.  Mxmt  291 


No.  9,5M. 
SULLTYAN  V.  MiSB  ET  AL. 

Departmaa  One.    FOed  AttffuH  X  188S. 

FOBKUMUBB    OF    STREET  AjBSBSSMBNT    UHDBB    AoT    OF    MABOH  16,   1864— PliAIHTIFF  IN 

AcnoH—JcDOMEKT.— Under  the  act  of  Mftroh  16, 1864,  an  action  for  the  forecloeure  of  a 
itreet  asseesinent  against  land  in  the  city  of  Sacramento,  must  be  brought  in  the  name  of  the 
people  of  the  state  of  Galifomiit  as  plaintiffs,  and  not  by  the  city  of  Sacramento.  If  brought 
m  tiie  name  of  the  latter  alone,  the  judgment  rendered  therein  u  void^notwithstanding  it  pur- 
ports to  be  in  favor  of  the  people  of  the  state  of  California,  as  well  as  m  favor  of  the  plaintiff 


AppEAii  from  a  indgment  of  the  superior  court  of  Sacramento 
connfyy  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Janes  dk  Martin^  for  the  appellant. 
Wallace  (k  Eastings^  for  the  respondent. 

FooTE,  C.  In  the  trial  court,  the  plaintiff,  W.  L.  Sullivan,  sued 
Fred  Mier  and  Conrad  Zwiokel  in  an  action  of  ejectment  for  a  lot  of 
land  in  the  city  of  Sacramento. 

The  plaintiff  introduced  in  evidence,  as  part  of  his  chain  of  title, 
a  judgment  roll  and  a  sheriff's  deed. 

The  judgment  roll  disclosed  the  fact,  that  the  complaint  was  filed 
and  summons  issued  on  the  twentv-seoond  day  of  July,  1864;  that 
the  action  was  commenced  on  that  day.  The  action  was  for  a.  delin- 
quent street  assessment  due  the  city  of  Sacramento.  The  law  by 
Tirtue  of  which  such  actions  could  be  brought,  is  to  be  found  on 
page  183  of  the  legislative  acts  of  1863-4  of  date  March  16,  1864, 
80  that  the  action  under  discussion  was,  of  necessity,  governed  in 
its  proceedings  by  the  act  of  March  16,  1864,  above  referred  to. 

Upon  examination,  it  is  discovered  that  the  provisions  of  that  law 
required,  in  all  cases,  that  the  complaint  should  name  the  people  of 
the  state  of  California  as  plaintiffs  and  not  the  cit^  of  Sacramento. 
It  will  be  found,  also,  that  this  act  was  in  relation  to  suits  of  a 
special  character,  viz. :  ''For  municipal  or  levee  taxes  or  street  assess- 
ments:*' See  section  2  of  said  act. 

The  action  for  delinquent  street  assessment,  by  virtue  of  the  pro- 
ceedings in  which  and  the  judgment  had  and  made  therein,  the 
plaintiff  in  the  action  of  ejectment  now  on  appeal  here,  claimed  title 
to  the  premises  involved  in  that  action,  was  not  brought  in  the  name 
of  the  people  of  the  state  of  California  as  plaintiffs,  but  was  brought 
in  the  name  of  the  city  of  Sacramento,  as  the  complaint,  a  part  of 
the  judgment  roll  therein,  unmistakably  shows;  nor  does  it  appear 
anywhere  upon  the  record  that  any  other  party  was  ever  legally 
jomed  with  the  city  of  Sacramento  as  plaintiff;  the  cause  then  pro- 
ceeded to  judgment,  and  the  judgment  or  decree  of  foreclosure  and 
order  of  sale  in  the  action  was  entered  in  favor  of  the  people  of  the 
state  of  CalilFomia  and  the  city  of  Sacramento  as  plaintiffs.  If  the 
court  which  rendered  this  jnd^ent  or  decree  and  order  of  sale  had 
no  jurisdiction  to  do  so,  then  tney  were  void. 

The  action  was  a  special  one  in  its  nature,  and  this  court  said  in 
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Bichardson  v.  Tobin,  46  CaL,  30,  which  was  an  action  for  a  street 
assessment:  "  The  counsel  for  the  defendant  also  raises  the  point 
that  it  was  not  within  the  constitutional  power  of  the  legislature  to 
prescribe  the  requirements  of  a  complaint  in  this  class  of  actions. 
But  we  apprehend  the  counsel  does  not  seriously  urge  this  point, 
after  the  admission  in  his  reply  brief  that '  after  the  most  thorough 
investigation  of  all  the  works  on  constitutional  law  and  of  the  latest 
digests,  there  can  be  found  no  law  limiting  the  powers  of  the  legis- 
lature to  regulate  the  pleadings'  in  cases  like  the  present.*' 

The  law  which  prescribed  in  what  name  such  an  action  should  be 
brought,  and  which  prohibited  a  certain  corporation,  viz.:  the  city 
of  Sacramento,  from  being  named  as  plaintiff,  was  constitutional. 

But  the  sixth  district  court  of  the  state  of  California,  sitting  in 
and  for  the  county.of  Sacramento,  rendered  a  judgment  or  decree  and 
order  of  sale  in  the  tax  assessment  suit  in  favor  Doth  of  the  city  of 
Sacramento,  which  was  alone  a  party  plaintiff  to  the  action,  and  also 
in  favor  of  the  people  of  the  state  of  Oalifomia,  who  never  were  in 
any  way  legally  made  parties  to  the  suit. 

if  the  judgment,  or  decree  and  order  of  sale  had  been  in  favor  of 
the  city  of  Sacramento  alone,  following  the  complaint  in  the  action 
which  named  said  city  only  as  plaintiff,  they  would  have  been  void, 
because  the  court  could  by  law  entertain  such  suit  only  when  brought 
in  the  name  of  the  people  of  the  state  of  Oalifomia;  but  it  weht 
further;  it  not  only  rendered  a  decree  and  made  an  order  of  sale  in 
favor  of  the  city  of  Sacramento  when  it  had  no  jurisdiction  of  such 
an  action,  unless  brought  in  such  plaintiff's  name,  as  the  act  of 
March  16,  1864,  prescribed,  it  joined  in  said  decree  of  foreclosure 
and  order  of  sale,  the  people  of  the  state  of  California  as  plaintiffs, 
when  such  plaintiffs  have  never  been  made  by  any  legal  steps  parties 
to  that  action.  Thus  attempting  to  render  a  judgment  against  a  de- 
fendant in  favor  of  a  plaintiff  who  had  never  institutea  an  action 
against  him. 

From  this  it  follows  that  the  decree  of  foreclosure  and  order  of 
sale,  through  which  the  plaintiff  claimed  title,  are  utterly  void,  as  is 
the  deed  of  the  sheriff  thereunder. 

''  The  purchaser  at  a  sale  on  execution  under  a  void  judgment, 
finds  himself  without  title :"  Freeman  on  Executions,  sec.  20;  Emeric 
V.  AJvarado,  64  Gal.,  590. 

The  conveyances  which  the  plaintiff  introduced  in  evidence  as 
mesne  conveyances  subsequent  to  the  void  sherifi^s  deed,  of  course 
conveyed  no  title,  being  based  upon  that  deed. 

There  are  other  errors  alleged  to  have  taken  place  on  the  trial  be- 
low, but  we  need  not  notice  them,  since  the  plaintiff,  by  his  own 
evidence,  has  shown  his  title  to  have  no  existence. 

The  judgment  and  order  denying  the  motion  for  new  trial  in  this 
case  ought  to  be  afiirmed. 

S EARLS,  C,  and  Belcher,  0.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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No.  9.93a 

Babhax  et  al*  v.  Hostbttxb. 

Department  One.    FOoi  Auffuti  1, 1886. 

Obdkr  DiasoLYiKO  iNJUHonoN— Time  of  Appkal.— An  order  dinolving  an  injunction 
cuDothe  reviewed  on  appeal,  unless  an  appeal  therefrom  be  taken  within  atzty  dajra, 

Damaois— iNJUHonoN—JoiNnxB  OF  Caubsb  of  Acnov.— a  cause  of  action  for  damages 
which  is  not  joint  as  to  all  the  plaintiffs^  but  undoubtedly  several,  cannot  be  joined  with  a 
cause  of  action  for  an  injunction  which  is  common  to  all  the  plaintiffs. 

Tbs  Complaikt  iv  thib  Action  hxld  ambiododb,  umimtkluoibli,  and  uncibtain,  for  in- 
■oiBcient  description  of  the  property,  alleged  to  be  affected  by  the  acts  of  the  defendant 

Appeal  from  a  judgment  of  the  superior  court  of  LasSAu  county, 
entered  in  favor  of  the  defendant.    Tne  opinion  states  the  facts. 

E.  V.  Spencer ^  for  the  appellant. 

A.  L.  Shinn  and  J.  D.  Ooochvin,  for  the  respondent. 

Foots,  C.  This  was  an  action  brought  by  eleven  plaintiffs  to  re- 
strain an  idleged  diyersion  of  the  waters  of  a  certain  creek,  by  the 
defendant,  and  for  damages  for  such  allesed  diversion. 

The  appeal  is  prosecuted  from  the  judgment  of  the  trial  court  in 
dismissing  the  action,  and  from  an  order  dissolving  a  preliminary  in- 
junction. 

The  jud^ent-roU  discloses  that  a  demurrer  was  interposed  to 
the  complaint,  and  that  it  was  sustained,  and  the  plaintiffs  declining 
to  amend  upon  leave  given,  the  action  was  dismissed  with  costs 
against  plaintiffs. 

The  judgment  of  dismissal  was  made  on  the  fourth  day  of  October, 
1884,  leave  to  amend  for  twenty  days  having  been  previously  given 
on  the  twenty-first  day  of  July,  18&1. 

The  preliminary  in j  auction  was  dissolved  on  the  third  day  of  June, 
1884,  and  the  appeal  from  the  judgment  and  order  was  not  taken 
until  the  twenty-second  day  of  January,  1885. 

The  order  dissolving  the  injunction  cannot  be  reviewed  here,  as 
the  plaintiffs  did  not  take  an  appeal  from  that  order  until  far  more 
than  sixty  days  had  elapsed:  G.  0.  P.  sec.  956;  McOourtney  v. 
Fortune,  42  Oal.,  887. 

The  only  questions  then  left  for  discussion,  are  those  underlying 
thejudgment  of  dismissal  of  the  action; 

Unless  the  demurrer  to  the  complaint  ought  to  have  been  overruled, 
this  judgment  was  undoubtedly  right,  for  the  plaintiffs  did  not  avail 
themselves  of  the  ample  opportunity  to  amend  their  complaint 
granted  them  by  the  court  on  sustaining  the  demurrer. 

The  pounds  on  which  the  demurrer  was  sustained  are  as  follows: 

1.  That  there  was  a  misjoinder  of  causes  of  action. 

2.  That  the  complaint  was  ambiguous,  unintelligible  and  uncer- 
tain; for  the  reason  that  the  real  estate  and  ditches  of  the  plainti£b 
were  not  described  with  su£Soient  certainty;  and  that  it  did  not  ap- 
pear which  of  two  plaintiffs  named  Barham  were  interested  in 
ditches  Nos.  10,  11  and  12,  asset  out  in  the  complaint. 
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The  pnrpose  for  which  the  action  was  instituted,  as  appears  from 
the  body  and  prayer  of  the  complaint,  was  to  restrain  the  defendant 
from  depriving  the  several  pliuntiffs  of  water  for  irrigation  porposes, 
carried  by  various  ditches  to  certain  distinct  parcels  of  land  owned, 
not  jointly  but  separately,  by  different  plaintiffs,  and  to  recover  five 
hundred  aollars  damages  alleged  to  have  been  done  to  the  plaintiffs 
in  the  aggre{[ate. 

One  plaintiff  was  alleged  to  be  the  sole  owner  of  sixtv  acres  of  land 
affected  by  the  deprivation  of  water  caused  by  the  defendant's  acts. 
Two  plaintiffs  alleged  to  be  joint  owners  of  forty  acres,  one  plaintiff  to 
be  the  sole  owner  of  sixty  acres,  another  sole  owner  of  sixty  acres, 
another  of  one  hundred  acres,  another  of  twenty  acres,  one  of  forty 
acres,  two  as  joint  owners  of  forty  acres,  and  another  as  sole  owner 
of  one  hundred  acres. 

The  damages  claimed  in  an  aggregate  sum  for  all  the  plaintifis 
jointly,  was  five  hundred  dollars. 

The  cause  of  action  for  dama^^es  is  not  joint  as  to  all  the  plaintifib, 
but  undoubtedly  several;  it  is  jdned  with  a  cause  of  action  for  an 
injunction  which  is  common  to  all  the  plaintiffs;  hence  the  demurrer 
upon  tiiis  point  was  properly  sustained. 

''  There  is  no  more  a  common  interest  than  though  a  carrier  had 
at  one  time  carelessly  destroyed  property  belonging  to  different  per- 
sons:" Bliss  on  Code  Pleading,  sec.  76. 

The  plaintiffs  set  out  in  the  complaint  the  number  of  acres  of  land 
they  each  own;  that  these  lands  join  each  other,  and  constitute  one 
body  of  land,  and  that  said  land  Is  situated  on  Baxter  creek,  and  in 
Lassen  county,  Cal. 

From  this  description  an  ordinary  inquirer  after  these  lands 
would  belikelv  to  travel  up  and  down  Baxter  creek  for  many  days 
and  still  be  left  in  the  most  painful  uncertainty  as  to  their  exact 
location;  and  when  it  comes  to  the  description  of  the  ditches  as  set 
out  in  the  complaint,  it  is  hard  to  believe  that  even  a  professional 
surveyor  could  ever  successfully  locate  them. 

In  the  complaint  there  are  mentioned  as  plaintiffs,  Messrs.  T.  M. 
Barham  and  Charles  Barham,  and  a  man  named  Barham  is  declared 
to  be  a  joint  owner  of  ditch  No.  10,  with  other  plaintiffs,  not  named 
Barham,  and  ditches  11  and  12  are  declared  to  be  owned  by  plaint* 
iSs  Dunn  and  Barham  jointly,  but  as  there  are  two  Barhams  named 
as  plaintiffs,  and  the  pleader  did  not  deem  proper  to  state  which  of 
the  two,  whether  T.  M.  or  Charles  Barham,  had  any  interest  in  those 
ditches,  it  is  not  surprising  that  as  to  that  matter  both  the  court 
below  and  the  defendant  were  left  in  ignorance. 

We  are  of  opinion  that  the  court  was  entirely  justified  in  sustain- 
ing the  demurrer  to  the  complaint  and  in  dismissing  tbe  action. 

^or  these  reasons  we  think  the  judgment  and  the  order  dissolving 
the  preliminary  injunction  ought  to  be  a£firmed. 

Sbabls,  C,  and  Belchsb,  0.  C,  concurred. 

Bt  thb  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affismed. 
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Department  On«.     Fiied  August  i,  1886, 

APFSOPBrATTON  OF  Watkr— EVIDENCE.— The  evidence  as  to  the  quantity  of  water  the 
plaintiff  had  the  rif^ht  to  a^jpropriate  reviewed,  and  th^  finding  thereon  held  bustained  by  the 
eririence. 

The  S^UfE — Poixt  of  Diversion  may  be  Changed, —One  having  a  prior  right  to  divert 
a 'given  quantity  of  w^ater  from  a  certain  stream,  niay  take  the  same  at  any  point  on  the 
^trvam,  and  may  change  ttie  point  of  diversion  at  pleasure,  if  the  rights  of  other  appropria^ 
ktrs  be  not  injuriously  affected  by  the  change. 

The  Same — \VBONaKUi.  Diversion.— Uiwn  a  review  of  the  evidence  kdd^  that  the  de 
fendarts  had  diverted  a  portion  of  the  water  to  which  plaintiff  was  entitled,  and  thereby  did 
bim  damage* 

Appeal  from  a  judgment  of  the  superior  court  of  Trinity  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial-     The  opinion  states  the  facts. 

J.  W.  Philbrook  and  Halcli  &  C/iadbourney  for  the  appellant* 
W.  i/.  2'i7i7ii7z  and  John  C,  Burch,  for  the  respondents* 

Belcheb,  C-  C  This  is  an  action  to  recover  damages  for  the 
diversion  of  water,  and  for  an  injunction. 

The  case  was  tried  by  the  court  and  judgment  rendered  in  favor 
of  the  defendants. 

The  plaintiflF  then  moved  for  a  new  trial,  which  was  denied,  and 
the  appeal  is  from  the  judgment  and  from  the  order  denying  the 
new  ^ial. 

It  appears  that  the  plaintiff  owned  two  ditches  in  Trinity  county, 
one  known  as  the  Perkins  bar  ditch  and  the  other  as  the  Evans  bar 
ditch,  which  took  -water  from  Perkins  creek  and  conducted  it  to  Per- 
kins bar,  in  the  Trinity  river,  where  it  was  used  for  mining.  Perkins 
creek  had  a  tributary  known  as  Maple  creek,  and  the  defendants 
had  two  ditches,  one  known  as  the  Hop  Lee  ditch  and  the  other  as 
the  Fronte  ditch .  which  took  water  from  Perkins  creek  and  conducted 
it  to  a  point  on  Maple  creek,  where  it  was  used  by  them  in  mining* 

The  Perkins  bar  ditch  had  the  oldest  water  right,  and  took  its 
water  from  Perkins  creek,  about  half  a  mile  above  the  mouth  of 
Maple  creek.  The  Evans  bar  ditch  had  the  next  oldest  water  right, 
and  up  to  1882  took  its  water  from  Perkins  creek,  just  below  the 
month  of  Maple  creek.  In  that  year  the  dam,  which  turned  the 
water  into  the  ditch,  was  so  filled  up  with  tailings,  which  the  defend^ 
ants,  by  their  mining  operations  on  Maple  creek,  caused  to  flow 
down  that  creek,  that  it  became  very  difficult  and  expensive  to  main- 
tain it  so  as  to  keep  the  water  flowing  into  the  ditch,  and  the  plaintiff 
then  moved  his  dam  up  Perkins  creek  to  a  point  about  nfty  feet 
above  the  month  of  Maple  creek. 

The  defendants'  ditches  were  constructed  after  the  plaintiff^s 

itches,  and  took  water  from  Perkins  creek  above  the  head  of  the 

Perkins  bar  ditch.     The  defendants  and  their  grantors  had  been 

tising  their  ditches  to  conduct  water  from  Perkins  creek  to  their 
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mines  on  Mnple  creek  since  1877,  till  thej  were  stopped  from  so 
doing  by  the  temporary  injunction  issued  in  this  case. 

1.  The  court  found  tlie  capacity  of  the  Perkins  bar  ditch  to  be 
two  hundred  and  forty-seven  and  one-half  inches  of  water,  delivered 
under  a  five-inch  pressure,  and  that,  as  appurtenant  to  that  ditch, 
the  plain tifif  had  the  first  right  to  take  that  quantity  of  water  from 
the  creek. 

The  appellant  claims  that  the  quantity  of  water  allowed  for  his 
Perkins  bar  ditch  is  too  small  and  that  the  finding  limiting  it  to  the 
quantity  named  is  not  supported  by  the  evidence. 

It  is  not  easy  to  see  just  how  the  court  found  the  exact  figures 
named>  but  we  think  there  was  a  substantial  conflict  of  the  evidence 
upon  the  subject.  The  complaint  alleges  the  capacity  of  the  ditch 
to  be  three  hundred  inches  under  a  four  inch  pressure.  The  plaint- 
iff testified  that  its  capacity  was  from  three  hundred  to  four  hundred 
inches,  without  naming  the  pressure.  One  of  his  witnesses,  who 
was  a  civil  engineer,  testified  that  he  measured  it  on  the  twenty- 
eighth  of  February,  1884,  and  that  the  capacity  of  the  ditch  when 
"as  full  as  it  could  carry,"  was  three  hundred  and  sixty  inches 
under  a  four  inch  pressure. 

For  the  defense,  the  respondent,  Bergin,  testified  that  the  ditch 
was  enlarged  in  its  capacity  one-third  in  the  fall  of  1882,  and  that 
he  first  learned  its  capacity  in  1880,  and  would  judge  it  to  be  from 
one  hundred  and  fifty  to  one  hundred  and  sixty  inches.  Another 
witness  for  the  defense  testified  that  the  ditch  was  enlarged  in  1882 
so  that  it  would  probably  carry  one  hundred  or  one  hundred  and 
twenty- five  inches  more  than  it  would  when  he  first  knew  it  in  1881, 
and  that  when  he  first  knew  it  its  capacity  was  from  one  hundred 
and  fifty  to  two  hundred  inches,  though  he  never  measured  it 
exactly. 

There  is  no  denial  on  the  part  of  the  plaintiff  that  the  ditch  was 
enlarged  in  1882,  and  looking  at  all  the  testimony  upon  the  subject 
it  would  seem  that  the  finding  was  quite  as  favorable  to  the  plaintiff 
as  he  was  entitled  to  have  it. 

2.  The  court  found  that  in  1882  the  Evans  bar  dam  was  destroyed 
by  tailings  sent  down  by  the  mining  operations  of  the  defendants, 
and  the  plaintiff  in  that  year  removed  his  dam  or  rather  constructed 
a  dam  in  place  thereof  on  Perkins  creek,  about  fifty  feet  above  the 
mouth  of  Maple  creek,  and  diverted  water  therefrom  into  his  Evans 
bar  ditch,  and  as  a  conclusion  of  law  that  the  plaintiff  by  permitting 
the  defendants  to  destroy  his  dam  on  Perkins  creek,  below  the 
mouth  of  Maple  creek,  known  as  the  Evans  bar  dam,  and  by 
erecting  in  place  thereof  a  new  dam  on  Perkins  creek,  above  the 
mouth  of  M^ple  creek,  lost  his  prior  rights  as  against  the  defendants 
to  the  water  of  Perkins  creek,  which  he  had  acquired  by  the  con- 
struction of  the  Evans  bar  dam  and  ditch. 

The  appellant  claims  this  finding   and  conclusion  to  be  against 
law. 
The  appellants  ditoh  had  capacity  to  carry  seven  hundred  inches 
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of  water,  delivered  nnder  a  five-inch  pressure.  Up  to  1882,  its  head 
dam  being  below  the  mouth  of  Maple  creek,  it  took  the  waters  of 
both  creeks.  To  the  extent  of  its  capacity  the  appellant,  being  the 
first  appropriator,  had  the  right  to  have  all  those  waters  flow  into 
his  ditch.  But,  subject  to  that  right,  the  respondents  might  lawfully 
diyerfe  the  water  from  Perkins  creek  and  use  it  on  Maple  creek: 
Union  Water  Co.  v.  Crary,25  Cal.,  504.  This  they  had  been  doing 
for  several  years,  and  it  is  not  alleged  that  its  quantity  was  dimin- 
ished or  its  quality  deteriorated.  They  had  no  rfght,  however,  by 
their  mining  operations,  to  destroy  or  to  fill  up  the  appellant's  dam 
or  ditch,  or  to  materially  diminish  the  quantity  or  deteriorate  the 
quality  of  the  water,  and  if  they  did  that,  an  action  might  have 
been  maintained  against  them  for  damages  and  to  restrain  their 
woAs:    Hill  v.  King,  8  Cal.,  336;  Hill  v.  Smith,  27  Cal.,  476. 

Instead  of  resorting  to  such  an  action  the  appellant  moved  his 
dam  to  a  point  above  the  mouth  of  Maple  creek  where  it  was  impos- 
sible to  divert  the  waters  flowing  down  that  creek  into  his  ditch,  and 
DOW  seeks  to  restrain  the  respondents  from  diverting  water  from 
Perkins  creek  and  damages  for  past  diversions.  Undoubtedly  one 
entitled  to  divert  a  quantity  of  water  from  a  stream  may  take  the 
same  at  any  point  on  the  stream  and  may  change  the  point  of  diver- 
sion at  pleasure,  if  the  rights  of  others  be  not  injuriously  afifected 
by  the  change:    Kidd  v.  Laird,  15  Cal.,  161. 

Here  the  rights  of  the  respondents  might  be  injuriously  affected 
bj  the  change  if  this  action  could  be  maintained.  We  think  the 
appellant  has  mistaken  his  cause  of  action  and  that  the  findings  in 
this  respect  are  not  obnoxious  to  the  objections  urged. 

The  court  found  that ' '  defendants  have  at  all  times  respected  the 
prior  rights  of  plaintiff  to  the  two  hundred  and  forty-seven  and  one- 
half  incnes  of  the  first  flow  of  the  waters  of  Perkins  creek,  and  have 
not,  nor  has  either  of  them,  at  any  time,  deprived  the  plaintiff  or 
bis  said  ditch  of  any  portion  of  said  two  hundred  and  forty-seven 
and  one-half  inches  of  water  to  which  he  had  a  prior  right,  nor  have 
they  or  either  of  them  in  anywise  interfered  witn  or  trespassed  upon 
said  plaintiff's  prior  right  to  said  two  hundred  and  forty-seven  and 
one-half  inches  aforesaid,  or  any  part  thereof,  nor  threatened  so  to 
do."  And  it  further  found  that  ''plaintiff  has  not  been  damaged  by 
any  acts  of  the  defendants,  or  either  of  them,  in  the  sum  of  one 
thousand  dollars,  nor  in  any  other  sum  of  money,  or  at  all."  The 
appellant  claims  that  these  findings  are  not  supported  by  the  evi- 
dence, while  the  respondents  insist  that  there  was  a  substantial  con- 
flict in  the  evidence  upon  the  subject. 

On  looking  at  the  evidence,  we  find  that  the  appellant,  speaking 
of  his  Perkins  bar  ditch,  testified:  "Since  I  bought  it,  water  has 
been  ranning  in  it  steadily,  except  when  turned  out  to  clean  the 
ditch,  and  several  times  when  it  has  been  taken  from  me;  Bergin 
and  Fronte,  defendants,  took  it;  they  took  it  two  years  ago.  It  was 
turned  back  after  I  notified  them  not  to  take  it;  ^  ^  ^  did  not 
allow  me  one-quarter  of  what  my  ditch  was  entitled  to.    My  ditch 
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was  left  only  about  three  inches  in  the  flume.  They  kept  the  water 
during  the  mining  season  so  long  as  they  mined  there,  then  they 
gave  it  up.  This  water  was  worth  to  me  from  two  dollars  to  four 
dollars  per  sluice  head  per  day.  Again  last  fall  they  took  the  water 
from  my  ditch;  it  might  have  been  partly  in  December.  When 
there  was  plenty  of  water  in  the  creek  they  would  use  most  of  it  and 
claim  that  I  was  only  entitled  to  forty-ttiree  inches.  They  retained 
the  water  that  time  until  I  sued  out  an  injunction  in  this  action. 
*  *  *  A  sluice  head  is  thirty-six  inches."  And  on  cross-exam- 
ination, he  testified:  **  When  defendants  were  diverting  water  from 
the  Perkins  bar  ditch,  the  amount  they  took  was  one-half  the 
quantity  that  ditch  would  carry.  That  ditch  was  not  half-full.  I 
went  and  measured,  and  there  was  only  two  and  one-half  inches  in 
our  flume."  In  auRwer  to  this,  respondent  Bergin  testified:  "In 
taking  water  in  the  Hop  Lee  and  Fronte  ditches  I  have  not  turned 
in  any  water,  except  where  there  was  water  flowing  by  the  dam 
which  diverts  it  into  Perkins  bar  ditch." 

This  is  all  the  testimony  cited  by  respondents  to  show  a  conflict, 
and  all,  after  a  careful  reading  of  the  transcript,  that  we  have  been 
able  to  find.  Does  this  show  a  substantial  conflict?  It  must  be 
noted  that  the  witness  does  not  say  that  he  always  allowed  water 
enough  to  flow  by  the  head  of  his  ditches  to  fill  the  plaintiff  s  ditch, 
nor  does  he  name  any  quantity  that  he  allowed  to  pass.  His  state- 
ment simply  is  that  he  never  **  turned  in  "  any  water  when  there  was 
not  water  flowing  by  the  plaintiff's  dam.  This  might  be  literally 
true,  even  though  after  he  had  turned  it  in,  there  was  not  water 
enough  left  in  the  stream  to  half  fill  the  plaintiff's  ditch. 

It  should  also  be  noted  that  in  their  answer  the  defendants  deny 
that  the  plaintiff's  ditch  has  the  capacity  to  carry,  or  the  right  to 
divert,  any  greater  quantity  of  water  than  one  hundred  and  seventy- 
four  inches,  delivered  under  a  five-inch  pressure,  and  that  one  of 
the  defendants'  witnesses,  who  had  been  their  ditch-tender,  testified 
that  he  **  always  allowed  to  Perkins  bar  ditch  from  one  hundred  and 
fifty  to  one  hundred  and  sixty  inches." 

The  appellant  was  entitled  at  all  times  to  take  from  the  stream 
two  hundred  and  forty-seven  and  one-half  inches  of  water  delivered 
under  a  five-inch  pressure,  and  it  is  clear  from  his  testimony  that 
the  respondents  did  not  always  respect  his  rights,  but  diverted  a 
portion  of  that  water  from  him  and  thereby  did  him  damage.  The 
testimony  of  respondents  in  answer  to  this  was  evasive  and  did  not, 
we  think,  create  a  substantial  conflict. 

For  the  reasons  last  stated  the  judgment  and  order  should  be  re^ 
yersed  and  the  cause  remanded  for  a  new  trial. 

Searls,  C,  and  Foote,  C,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 


WEST  COAST  REPORTER 

Whole  No.  86.  August  20,  1885.  Vol.  Vn.    No.  6. 


CIBGUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
Shabon  V,  Hnx. 

[In  tha  matter  of  the  report  of  the  examiner  in  chancery  in  relation  to  proceedings  on  the 
examination  of  witneseee,  August  8, 1885.] 

August  5. 1885, 

Thk  JcRiSDiCTioif  OF  THE  Unitkd  States  Ooubts,  of  o£fenses  committed  in  places  in 
California  pnrchaaed  by  the  United  States,  by  ther  consent  of  the  legislature  of  the  state,  for 
A  custom  bonse,  and  other  needful  buildings,  and  used  for  such  builoings,  is  exclusive. 

DuDLT  Weapons— GoMTEMFT  and  Offenses.— The  drawing  of  a  pistol^  and  threatening 
thd  lives  of  counsel,  in  the  presence  of  an  examiner  in  chancery  while  taking  testimony  in 
ao  cxinzty  case,  pending  in  the  United  States  circuit  court,  in  the  chambers  of  the  judge  ad- 
joining the  court  room,  situate  upon  land  thus  under  the  exclusive  Jurisdiction  of  the  United 
States,  n  both  a  contempt  of  court,  punishable  as  such,  and  an  ofifense  under  the  statutes  of 
the  United  States,  punbhable  on  indictment,  or  information. 

CoiiTBMPT  OF  CouBT— Offenses  Under  the  Statute.— Where  the  same  acts  constitute 
offenses  against  the  United  States,  punishable  upon  information,  or  indictment,  and  at  the 
Bsme  time  a  contempt  of  court,  punishable  as  such,  and  there  is  no  special  end,  in  the  ad- 
ministradoa  of  justice,  to  be  accomplished  by  proceeding)  summarily,  on  process  for  con- 
tempt, the  court  may  waive  the  process  for  contempt,  ana  leave  the  government  to  proceed 
to  pmuah  the  offense  under  the  statute. 

Aeiced  Attobnetb.— The  going  into  court,  by  members  of  the  bar,  armed  with  deadly 
veapooau  characterized  aA  not  only  a  contempt  of  court,  but,  also,  profeaskmal  mUconductf 
tlat  ooght  to  be  punished  by  suspension  from  practice  or  disbarment. 

On  August  4,  1885,  before  Field,  Circuit  Justioe,  and  Sawteb, 
Circuit  Judge,  the  examiner  in  chancery  appointed  in  this  case  to 
take  the  testimony  of  witnesses  made  the  following  report  to  the 
eourt: 

THE  examiner's  BEPOBT. 

hi  the  circuit  court  of  the  United  States,  for  the  ninth  circuit  and 

district  of  California: 
William  Shabon  ) 

V.  V No.  3,138. 

8.  A,  Hill,     i 

To  the  honorable,  the  circuit  court  of  the  United  States,  for  the 
ninth  circuit  and  district  of  California: 

I,  the  undersigned,  examiner  in  chancery  of  said  court,  conform- 
ing to  the  request  of  counsel  for  complainant  in  the  above  entitled 
canae,  do  certify: 

At  a  regular  session  of  the  examination  in  the  above  entitled 
eanae  on  tiie  third  day  of  August,  1885,  at  my  office  in  the  ap- 
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praisers'  building,  San  Francisoo,  California,  being  the  time  and 
place  to  which  said  examination  was  regularly  adjourned,  there  were 
present  William  M.  Stewart,  Esq.,  and  Oliver  P.  Evans,  Esq.,  of 
counsel  for  complainant;  W.  B.  Tyler,  Esq.,  of  counsel  for  respond- 
ent; the  respondent  in  propria  persona,  and  R.  XJ.  Pyper,  recalled  as 
a  witness  on  behalf  of  complainant  in  rebuttal. 

During  the  examination  of  said  Piper,  the  respondent,  who  was 
sitting  at  the  table  engaged  in  reading  a  deposition  of  Susan  Eliza- 
beth Smith,  made  herein,  became  apparently  much  excited.  Fol- 
lowing is  a  transcript  setting  forth  a  portion  of  the  proceedings 
taken  from  the  notes  of  the  reporter: 

The  Respondent — I  won't  sign  my  deposition  unless  it  contains 
everything  that  I  said  about  Stewart's  family.  He  don't  dare  to  take 
me  up  on  it.     I  won't  sign  that  evidence  unless  that  is  put  in. 

The  Examiner — Don't  talk  about  it  now. 

The  Respondent — It  has  got  to  go  in. 

The  Examiner — ^This  is  no  proper  time  for  bringing  up  any  mat- 
ter of  that  kind.     A  witness  is  under  examination. 

The  Respondent — When  I  see  this  testimony,  I  feel  like  taking 
that  man  Stewart  out  and  cowhiding  him.  I  will  shoot  him  yet; 
that  very  man  sitting  there.  To  think  he  would  put  up  a  woman  to 
come  here  and  deliberately  lie  about  me  like  that.  I  will  shoot 
him.  They  know  when  I  say  I  will  do  it  that  I  will  do  it.  I  shall 
shoot  him  as  sure  as  you  live;  the  man  that  is  sitting  right  there; 
and  I  shall  have  that  woman,  Mrs.  Smith,  arrested  for  this,  and 
make  her  prove  it. 

The  Examiner— Those  are  not  matters  which  should  be  brought  up 
now.     Don't  talk  in  this  way^  when  a  witness  is  under  examination. 

The  Respondent — I  say  no  jury  will  convict  me  for  shooting  a  man 
that  will  bring  a  woman  here  to  tell  such  things  on  me.  They  have 
never  dared,  when  they  put  me  on  the  stand,  to  ask  me  a  question 
against  my  character  yet;  never  dared,  if  they  have  got  so  much 
against  it,  why  didn't  they  dare  ask  me  some  questions  when  I  was 
on  the  stand  ? 

The  Examiner — Mr.  Tyler,  can  you  put  a  stop  to  this  interruption  ? 

The  Respondent — ^Mrs.  Smith  said  nothing  here  about  my  being 
in  a  weak  condition  in  Dr.  Murphy's  office, — that  has  been  put  in 
the  testimony — and  that  I  wanted  her  to  play  nurse  to  me.  Sne  was 
a  nurse  to  me,  and  I  paid  her  for  it. 

The  Examiner — Mr.  Tyler,  can  you  put  a  stop  to  this  ?  I  find  that 
I  cannot,  and  unless  you  can,  I  shall  have  to  adjourn  the  examination 
and  bring  this  matter  to  the  attention  of  the  court.  This  thing  has 
gone  altogether  too  far  already,  and  unless  it  can  be  stopped  here,  I 
certainly  shall  adjourn  the  examination. 

Mr.  Tyler — Let  us  get  through  this  afternoon,  anyway. 

The  Respondent — I  know  the  woman  he  is  living  with,  and  he 
brought  his  wife  out  here  to  cover  it  up.  I  will  expose  the  whole 
thing,  about  the  child  and  all. 
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The  Examiner — ^Will  yon  remain  [quiet  until  this  examination  is 
completed  ? 

The  Respondent — ^I  don*t  know  whether  I  will  remain  quiet  with- 
out I  get  that  man's  life.  I  get  so  worked  up  when  I  read  this  testi- 
mony of  Mrs.  Smith. 

The  Examiner — Let  me  take  that  testimony  until  after  the  exam- 
ination is  over. 

The  Respondent — I  expect  you  had  better. 

The  Examiner — You  may  finish  reading  Mrs.  Smith's  testimony 
after  the  close  of  the  session.  I  hope,  now,  I  shall  not  be  compelled 
to  bring  your  misbehavior  to  the  attention  of  the  court,  for  if  I 
should  do  80,  the  court  will  surely  punish  you  for  contempt. 

The  Respondent — ^That  would  be  nothing  unusual  if  Stewart  asked  it. 

The  Examiner — I  shall  ask  it  in  this  instance,  because  my  duty 
compels  me  to  do  so.  You  persist  in  interrupting  the  proceedings, 
and  it  is  impossible  for  the  examination  to  ^o  on.  If  you  will  wait 
until  we  get  through  with  this  examination,  if  you  have  anything  to 
say,  then  it  will  be  a  more  appropriate  time  to  say  it. 

The  Respondent — ^I  can  hit  a  four-bit  piece  nine  times  out  of  ten. 

The  Examiner — ^If  you  interrupt  the  proceedings  any  further,  I 
shall  adjourn  the  examination  and  call  the  attention  of  the  court  to 
this  matter,  and  it  won't  be  my  fault  if  the  court  does  not  take  such 
measures  as  will  put  a  stop  to  such  interruptions.  I  have  at  all 
timee  been  disposed  to  be  as  tolerant  and  lenient  with  you  as  pos- 
sible, but  toleration  should  haye  a  limit,  and  the  limit  has  been 
reached.  Early  in  the  proceeding  the  court  suggested  that  I  ought 
to  be  very  lenient  with  you,  and,  m  conformity  to  that  suggestion, 
as  well  as  from  my  own  inclination,  I  have  treated  you  with  the 
greatest  consideration  and  forbearance  all  through. 

The  Respondent — ^That  is  enough;  you  needn't  say  anything  more. 

The  Examiner — But  I  propose  to  say  something  more. 

The  Respondeni^All  right;  then  I'U  talk. 

The  Examiner — Since  the  commencement  of  the  examination  in 
this  case,  your  offensive  conduct  has  frequently  disturbed  the  or- 
derly course  of  the  proceedings,  and  I  have  tried  in  every  way  which 
my  imagination  could  suggest  to  check  you — by  considerate  treat- 
ment, by  ignoring  your  misbehavior,  by  courteous  protest  and  per- 
suasion, by  rebuke,  by  appeals  to  your  counsel,  by  threatening  to 
report  your  conduct  to  the  cetirt.  But,  instead  of  abating,  the  evil 
is  constantly  growing  worse.    Now  this  thing  must  stop. 

The  respondent  ceased  speaking  at  this  point,  and  the  examin- 
ation proceeded. 

In  addition  to  the  above-quoted  remarks  of  respondent,  she  made 
further  statements  defamatory  of  the  character  of  people  not  con- 
nected with  the  case,  which  remarks  are  deemed  not  necessary  to  be 
repeated  in  this  report. 

The  examination  of  the  witness  Piper  having  been  concluded, 
Yictor  Craig  was  recalled  as  a  witness  on  behalf  of  the  complainant 
in  rebuttal.    Pending  his  examination,  the  respondent  drew  a  pistol 
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from  her  satchel  and  held  it  in  her  right  hand,  the  hand  resting  for 
a  moment  apon  the  table,  with  the  weapon  pointed  in  the  direction 
of  Jndge  Evans,  the  hand  and  weapon  being  then  dropped  to  her 
lap,  beneath  the  table.  At  this  time  Mr.  Stewart  had  left  the  room. 
Jndge  Evans,  noticing  the  action  of  the  respondent,  said: 

**  What  do  you  want?    Do  you  want  to  shoot  anybody  ?" 

The  Respondent — I  am  not  going  to  shoot  you  just  now,  xudess 
you  would  like  to  be  shot,  and  thinx  you  deserve  it. 

Mr.  Evans — ^No;  I  would  rather  not  be. 

The  Examiner — Unless  you  will  give  that  pistol  into  my  custody 
I  shall  adjourn  the  examination  and  report  this  matter  to  the  court. 

The  Respondent — ^I  am  not  going  to  |Shoot  anybody.  I  will  give 
it  into  your  custody. 

The  Examiner — ^1  will  adjourn  this  examination  until  to-morrow. 
Won't  you  give  me  that  pistol  ? 

The  respondent  complied  with  the  request  and  allowed  the  exam- 
iner to  take  herpistol. 

Mr.  Evans — We  don't  desire  to  proceed  any  further,  under  the 
the  circumstances.    We  ask  that  this  matter  be  reported  to  the  court. 

The  Respondent — ^You  shall  not  slander  me.  These  men  know 
they  need  it,  and  I  told  the  supreme  court  they  knew  they  needed  it. 

Mr.  Evans — I  shall  decline  to  proceed  any  nirther. 

The  examination  was  adjourned  by  the  examiner  to  August  4, 
1886,  at  ten  o'clock  a.  m. 

It  may  be  proper  to  add  that  upon  previous  occasions  re- 
spondent has  brought  to  the  examiner's  room,  during  the  examina- 
tion, a  pistol,  and  has  sat  for  some  length  of  time  holding  it  in  her 
hand,  to  the  knowledge  of  all  persons  present  at  the  time. 

Respectfully  submitted, 

S.  C.  HouoHTON,  Examiner,  etc. 

On  August  5,  the  report  was  considered  by  the  court,  Mr.  Justice 
Field,  and  Sawyer,  circuit  judge,  being  present. 

William  M.  Stewart  and  Oliver  P.  Eoana^  for  complainant. 
W.  B,  Tyler^  for  defendant. 

Field,  omouir  justice.  In  the  case  of  William  Sharon  v.  Sarah 
Althea  Hill,  the  examiner  in  chancery,  appointed  to  take  the  testi- 
mony, has  reported  to  the  court  that  very  disorderly  proceedings 
took  place  before  him  on  the  third  instant;  that  at  that  day,  in  his 
room,  when  counsel  of  the  parties,  and  the  defendant  were  present, 
and  during  the  examination  of  a  witness  by  the  name  of  Piper,  the 
defendant  became  very  much  excited,  and  threatened  to  take  the 
life  of  one  of  the  counsel,  and  that,  subsequently,  she  drew  a  pistol, 
and  declared  her  intention  to  carry  her  threat  into  effect.  It  appears, 
also,  from  the  report  of  the  examiner,  that,  on  repeated  occasions, 
the  defendant  has  attended  before  him,  during  the  examination  of 
witnesses,  armed  with  a  pistol.  Such  conduct,  is  an  offense  against 
the  laws  of  the  United  States,  punishable  by  fine  and  imprisonment. 
It  interferes  with  the  due  order  of  proceedings  in  the  administra- 
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tion  of  justice^  and  is  well  calculated  to  bring  them  into  contempt. 
I,  myself y  have  not,  heretofore,  sat  in  this  case,  and  do  not  expect 
to  participate  in  its  decision;  I  intend  in  a  few  days  to  leave  for  the 
east,  but  I  have  been  consulted  by  my  associate,  and  have  been 
requested  to  take  part  in  this  side  proceeding,  for  it  is  of  the  ut- 
most impKortance  for  the  due  administration  of  justice,  that  such 
misbehavior,  as  the  examiner  reports,  should  be  stopped,  and  meas- 
ures be  taken,  which  will  prevent  its  recurrence.  My  associate  will 
comment  upon  the  laws  of  congress,  which  make  the  act  committed 
by  the  defendant,  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment. 

The  marshal  will  be  directed  to  disarm  the  defendant,  whenever 
she  comes  before  the  examiner,  or  into  court  in  any  future  proceed- 
ings, and  to  appoint  an  officer  to  keep  strict  surveillance  over  her,  in 
Older  that  she  may  not  carry  out  her  threatened  purpose. 

This  order  will  be  entered. 

Whereas,  it  appears  from  the  report  to  this  court  of  the  examiner 
in  chancery,  in  this  case,  appointed  to  take  the  depositions  of  wit- 
nesses, that  on  the  third  day  of  August  instant,  at  his  office,  counsel 
of  the  parties  appeared,  namely,  William  M.  Stewart,  Esquire,  and 
Oliver  P.  Evans,  Esquire,  for  the  complainant,  and  W.  B.  Tyler, 
Esi^uire,  for  the  defendant,  and  the  defendant  in  person,  and  that 
dunng  ihe  examination  before  said  examiner  of  a  witness  named, 
Piper,  the  defendant  became  excited  and  threatened  the  life  of  one 
of  the  counsel  of  the  complainant  present,  and  exhibited  a  pistol 
with  a  declared  purpose  to  carry  such  threat  into  effect,  thereby  ob- 
structiiig  the  order  of  the  proceedings  and  endeavoring  to  bring  the 
same  into  contempt. 

And  whereas,  it  further  appears,  that  said  defendant  habitually 
attends  before  the  said  examiner  carrying  a  pistol,  it  is  ordered,  that 
the  marshal  of  this  court  take  all  such  measures,  as  may  be  neces- 
saij,  to  disarm  said  defendant,  and  keep  her  disarmed,  and  under 
strict  surveillance  whilst  she  is  attending  the  examination  of  wit- 
nesses before  said  examiner,  and  whenever  attending  in  court,  and 
that  a  deputy  be  detailed  for  that  purpose. 

Mr.  Olerk,  enter  the  order. 

Mr.  Justice  Sawyer  will  explain  for  the  benefit  of  counsel  the 
statutes  of  congress.  It  is  to  be  observed  here  that  the  block,  em- 
bracing this  building  and  the  custom-house,  is  under  the  exclusive 
jurisdiction  of  the  United  States.  Every  offense  committed  within 
it,  is  an  offense  against  the  United  States,  and,  here,  the  state  has 
no  jurisdiction  whatever.  This  fact  seems  to  have  been  forgotten 
by  parties. 

Sawyeb,  omourr  judge.  The  occasion,  I  think,  calls  for  some^ob- 
aervation  on  my  part,  in  regard  to  this  matter. 

The  taking  of  testimony  in  this  case  has  been  going  on  for  a  long 
time.  During  the  progress  of  the  case,  manv  things  had  occurred, 
that  were  exceedingly  unpleasant,  but  through  the  considerate  and 
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oommendable  forbearance  of  the  examiner,  and  of  counsel,  a  point 
bad  been  reached  where  the  testimony  was  nearly  completed,  and  it 
was  hoped  would  soon  be  closed  without  further  interruption^  when 
the  incident  occurred,  which  im{)eratiyely  required  this  report  from 
the  examiner.  The  occurrence  is  one  of  great  gravity.  The  lives 
of  officers  of  the  court,  in  attendance  before  a  branch  of  the  court, 
in  the  performance  of' their  duties  as  counsel,  being  in  danger,  the 
examiner  justly  felt,  that  he  could  no  longer  refrain  from  reporting 
the  action  of  the  defendant  without  a  violation  of  official  duty. 

In  connection  with  this  matter,  I  shall  call  attention  to  some  facts 
and  some  points  of  law,  that  may  not  be  within  the  knowledge  of 
the  party  implicated,  and  may  even  have  escaped  the  notice  of  coun- 
sel, m  order  that  such  offenses  against  the  laws  of  the  United  States, 
may  not  in  future  be,  ignorantly,  committed.  Of  course,  we  are  all 
familiar  with  the  maxim,  that  everybody  is  supposed  to  know  the 
law,  yet,  in  point  of  fact,  it  often  occurs,  that  many  do  not.  I  shall, 
therefore,  proceed  to  state  some  provisions  of  the  statutes  in  rela- 
tion to  transactions  of  the  kind  reported,  that  may  not  have  attracted 
notice,  in  order  to  guard  against  any  such  future  misconduct,  as  will 
lead  to  serious  difficulties,  and  necessitate  severe  punishment. 

As  was  remarked  by  the  presiding  justice,  this  building  is  under 
the  exclusive  jurisdiction  of  the  United  States.  The  block  on  which 
it  stands,  has  been  purchased  by  the  United  States,  from  the  state 
of  California,  by  the  consent  of  the  legislature,  for  the  erection  of 
the  public  buildings  upon  it;  and  it  is  by  the  constitution  thus 
placed  under  the  exclusive  jurisdiction  of  the  United  States.  All 
offenses  committed  in  this  edifice,  or  upon  the  block  of  land  upon 
which  it  stands,  are  offenses  against  the  United  States,  punishable 
exclusively  by  the  national  courts.  This  point  was  authoritatively 
decided  at  the  last  term  of  the  supreme  court  of  the  United  States, 
in  the  case  of  The  Fort  Leavenworth  B.  B.  Co.  v.  Lowe,  114  U.  S., 
625. 

Every  offense  reco^ized  bv  law,  from  the  highest  down  to  a 
simple  assault,  committed  in  this  building,  or  on  this  block,  is  an 
offense  against  the  United  States,  and  punishable  as  such  by  the 
courts  of  the  United  States.  The  United  States  statutes  have  not 
defined,  specifically,  in  terms,  every  offense,  but  they  have  defined  a 
number  of  the  graver  class,  and  then  made  a  general  provision 
covering  all  others. 

Section  5,391  of  the  revised  statutes,  provides,  as  follows:  **  If 
any  offense  be  committed  in  anyplace,  which  has  been,  or  may  here- 
after be,  ceded  to  and  under  the  jurisdiction  of  the  United  States, winch 
offense  is  not  prohibited,  or  the  punishment  thereof  is  not,  spe- 
cially, provided  for,  by  any  law  of  the  United  States,  such  offense 
shall  be  liable  to,  and  receive,  the  same  punishment  as  the  laws  of 
the  state  in  which  such  place  is  situated,  now  in  force,  provide  for 
the  like  offense,  when  committed  within  the  jurisdiction  of  such 
state." 

Thus,  an  act  not,  specifically,  made  an  offense,  by  the  statutes 


Cir.  Ct.  Cal.]  Shabon  i;.  Hill.  235 

of  the  United  States,  bnt  whiob  is  an  offense  tinder  the  laws  of  the 
state,  wherein  performed,  is  made,  bjthis  general  provision,  also, 
an  offense  under  the  laws  of  the  United  States,  and  panishable  by 
the  same  penalties,  whioh  are  inflicted  nnder  the  laws  of  the  state. 

Under  the  provisions  referred  to,  the  acts,  as  reported  by  the 
examiner  in  this  case,  constitute,  at  least,  two  if  not  three,  offenses 
against  the  United  States — perhaps  f oar. 

Section  5,399  (omitting  that  portion  relating  to  other  matters) 
provides  as  follows:  **  Every  person  who  by  threats  endeavors  to 
influence,  intimidate  or  impede  any  officer  in  any  court  of  the 
United  States,  in  the  discharge  of  his  duty,  or  by  threats  or  force 
obstructs  or  impedes  or  endeavors  to  obstruct  or  impede,  the  due 
administration  of  justice  therein,  shall  be  punished  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  imprisonment  not  more  than 
three  months,  or  both." 

In  this  matter  as  reported  by  the  examiner,  there  was  an  obstruc- 
tion of  an  officer — the  examiner  in  chancery  of  this  court,  and  of 
counselors  of  the  court,  who  are  officers,  of  the  court,  in  the  dis- 
charge of  their  respective  duties,  and,  also,  an  impeding  of  the  due 
administration  of  justice.  The  obstruction  resulted  in  an  adjourn- 
ment of  the  examination,  as  neither  counsel  nor  examiner  were  will- 
ing to  proceed  in  face  of  the  menace  offered  to  counsel  accompanied 
by  the  exhibition  of  a  pistol  bj  the  defendant  in  the  suit. 

Again,  the  penal  code  of  this  state  makes  the  following  provision, 
and  the  general  statute,  which  I  have  read,  making  all  offenses  in 
the  state,  which  are  not,  specifically,  defined  in  the  statute  of  the 
United  States,  offenses  against  the  United  States,  and  punishable 
by  tiie  same  penalty,  as  in  the  state,  makes  this  an  offense  against 
the  United  States. 

Section  417  of  the  penal  code  of  Oalifomia  provides  that:  ''Every 
person  who,  not  in  necessary  self-defense,  in  the  presence  of  two  or 
more  persons,  draws  or  exhibits  any  deadly  weapon  in  a  rude,  angry 
and  l^eatening  manner,  or  who,  in  any  manner,  unlawfully  uses 
the  same,  in  anj  fight  or  quarrel,  is  guilty  of  a  misdemeanor." 

Another  section  provides  that  the  punishment  for  misdemeanors, 
nor  otherwise,  specially,  provided  for,  shall  be  by  imprisonment  in 
the  county  jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  both:"  Political  code,  sec.  19. 

Again,  section  467  of  the  penal  code  of  California  provides  as  fol- 
lows: '*  Everv  person  having  upon  him  any  deadly  weapon,  with  in- 
tent to  assauU  another,  is  guilty  of  a  misdemeanor." 

And  ihere  are  various  outer  cognate  offenses,  all  of  which,  are  of- 
fenses against  the  United  States,  by  adoption,  in  the  section  which 
I  have  saready  read. 

As  before  remarked,  every  offense  which  is  committed  in  this 
building,  or  on  this  block,  from  the  highest  down  to  an  assault,  is  an 
offense  against  the  United  States,  exclusively  punishable  by  the 
eonrts  of  tihe  United  States,  and  attention  is  called  to  this,  so  that 
parties  may  not,  in  future,  unwittingly  ^commit  any  of  these  of- 
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fenses,  and  fsnbject  themselves  to  the  penalties  inflioted  by  the  law. 

This  report  of  the  examiner  having  been  made,  it  imperativelv 
calls  for  some  action  by  the  court.  It  cannot  be  passed  unnoticed. 
It  is  proper  to  observe  that  counsel  for  the  opposing  party  have  ex- 
hibited great  moderation,  and  have  only  sought  the  protection  of 
their  lives;  they  have  not  asked  the  court  to  proceed  to  punish  de- 
fendant for  the  contempt  committed.  They  only  ask,  and  it  is,  cer- 
tainly, a  very  moderate  and  reasonable  request,  that  they  shidl  not 
be  required  to  practice  their  profession  in  the  circuit  court  of  the 
United  States,  at  the  muzzle  of  their  opponent's  pistols.  The  court, 
of  its  own  motion,  the  matter  having  been  brought  to  its  attention, 
might  well  proceed  upon  the  case  as  reported,  as  a  gross  contempt 
of  court.  It  is,  unquestionably,  a  contempt.  It  is  a  contempt  com- 
mitted before  an  officer,  lawfully  taking  testimony  in  this  case,  the 
proceeding  being  a  part  of  the  trial  of  the  case,  in  the  chambers  of 
the  judge,  adjoining  the  court  room,  the  examiner  being  an  adjunct 
of  tne  court — a  part  of  the  court  itself.  This  act  reported,  is,  un- 
doubtedly, as  distinctly  and  clearly  a  contempt  of  court,  as  though 
committed  in  the  presence  of  the  judge,  in  the  court  room,  while  in 
the  act  of  trying  a  case,  either  with  or  without  a  jury.  This  point  is 
well  discussed  by  Judge  Hammond,  of  the  district  of  Tennessee,  in 
U.  S.  V.  Anonymous,  a  case  of  much  milder  type  of  contempt,  21 
Fed.  Kep.,  761. 

But  these  same  acts,  which  constitute  a  contempt  in  this  case, 
also  constitute  several  offenses  under  the  laws  of  the  United  States, 
punishable  in  the  ordinary  course  of  criminal  proceedings. 

There  are  but  two  objects  of  proceeding  by  process  for  contempt. 
One  is,  to  punish  a  contempt  already  committed,  as  a  past  offense, 
where,  perhaps,  the  criminal  statutes  do  not  cover  the  case,  or,  in 
some  cases,  where  it  does,  but  where  the  exigencies  of  the  occasion 
require  a  more  summary,  and  prompt  remedy;  snd  the  other  object 
is  to  enforce  the  performance  of  some  duty,  or  act,  which,  is,  still 
in  the  power  of  the  party  to  perform. 

So  far  as  future  action  is  concerned,  we  have  endeavored  to  pro- 
vide for  the  safety  of  counsel,  by  the  order  which  we  have  just  made, 
requiring  the  marshal  to  see  that  the  defendant  does  not  enter  the 
room  of  the  examiner,  or  the  chambers  of  the  judge,  or  the  court 
room,  while  armed;  and,  also,  by  calling  attention  to  the  liability 
to  criminal  punishment  for  other  similar  acts  that  may  be  performed 
in  the  future. 

As  to  the  past  offense,  we  might  well  proceed  to  punish  the 
acts  reported,  as  a  gross  contempt  of  court.  But,  where  the  same 
acts  constitute  both  a  contempt  of  court,  which  could  be  punished  as 
such — ^that  is  to  say,  as  a  past  contempt — and  at  the  same  time  con- 
stitute an  offense  against  the  laws  of  the  country,  which  may  be  pun- 
ished on  indictment,  or  information, — though  sometimes  it  is  neces- 
sary to  promptly  vindicate  the  court  by  means  of  the  more  summary 
process  for  contempt, — as  a  general  rule,  it  is  desirable  to  proceed 
criminally,  if  in  the  ordinary  exercise  of  the  criminal  jurisdiction 
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of  the  court,  it  can  jast  as  well  be  done.  In  such  cases,  where 
there  is  no  special  end ,  in  the  administration  of  justice,  to  be  attained 
bj  a  proceeding  for  contempt,  it  is  deemed  better,  to  adopt  the  more 
deliberate,  mode  of  procedure  applicable  to  the  enforcement  of  the 
criminal  laws  of  the  conntry.  We  have  not  been  asked  to  proceed 
by  process  of  contempt,  and  as  there  appears  to  be  no  special  call 
for  nasty  action,  we  deem  it  advisable,  under  the  circumstances  of 
this  case,  to  proceed  in  the  more  deliberate,  careful,  and  less 
harsh  nroceeding,  under  the  charge  of  the  government,  than  to 
proeeea  by  process  for  contempt.  We  shall,  therefore,  waive  the 
process  for  contempt;  and  the  attention  of  the  United  States  attor- 
ney having  now  here  been  called  to  the  breach  of  the  laws,  as 
reported  b^  the  examiner,  we  shall  leave  the  matter  to  such  course 
of  proceeding  as  he  may  deem  it  his  duty  to  take,  to  enforce  the 
criminal  laws  of  the  country. 

Immediately  after  the  announcement  of  the  decision,  the  follow- 
ing colloquy  occurred,  illustrating  the  views  of  the  court,  as  to  the 
character  of  the  professional  conduct  of  members  of  the  bar  who 
enter  the  temple  of  justice  armed.  It  is  deemed  of  sufficient  im- 
portance to  the  public,  and  the  bar,  to  justify  appending  it,  as  a 
note,  to  the  decision. 

Mr.  W.  B.  Tyler — If  the  court  please,  of  course  I  deprecate  any 
SQch  acts  as  those  in  the  court-room,  or  in  the  examiner's  office,  as 
much  as  anybody;  but  I  would  suggest  that  there  be  an  addition 
made  to  that  order  of  the  court,  and  that  is,  that  nobody  be  allowed 
to  enter  that  room  armed,  during  the  progress  of  this  examination. 
I  think  it  is  necessary,  I  think  it  is  proper,  and  there  is  no  more 
reason — 

Justice  Field — ^We  have  no  evidence  that  anybody  has  gone  into 
the  room  armed.  We  have  only  made  a  rule  to  apply  to  what  is 
brooght  to  our  knowledge. 

Mr.  Tyler — ^As  his  honor,  Jud^e  Sawyer,  remarked,  several  very 
unpleasant  things  have  occurred  m  there  that  perhaps  your  honor 
hag  no  more  evidence  of — 

Jnstice  Field — ^I  know  nothing  of  them,  of  course. 

Judge  Sawyer — ^We  considered  that  matter,  to  which  you  refer, 
Mr.  Tyler,  and  we  had  no  evidence  of  anything  of  that  kind.  No- 
body but  counsel  could  be  guilty  of  any  such  breach  of  propriety. 
And  after  calling  attention  to  the  statutes  of  the  United  States,  and  to 
the  fact  that  carrying  arms  for  an  unlawful  purpose,  is  an  offense 
^nstthe  statutes,  we  hardly  expect,  that  any  member  of  the  bar  of 
this  court  will  presume  to  enter  the  examiner's  room,  or  the  court- 
room, armed.  We  cannot  presume,  that  members  of  the  bar  will  be 
guilty  of  anj  such  professional  misconduct. 

Justice  Field — ^I  ma^  add  here,  further,  that  any  lawy^er  who  so 
far  fo^ts  his  profession  as  to  come  into  a  court  of  justice  armed, 
ought  to  be  disbarred  from  practice. 

Mr.  l^ler  referred  to  witnesses  as  being  sometimes  armed. 
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Judge  Sawyer — Witnesses,  it  is  true,  may  oome  into  court  armed; 
but  with  the  admonition  we  have  given,  and  as  there  has  been  no 
evidence  that  witnesses  have  come  before  the  examiner  armed,  we 
think  it  hardly  advisable,  to  anticipate  any  difficulty  in  that  direc- 
tion. We  apprehend  that  witnesses  will  be  likely,  hereafter,  to  con- 
duct themselves  with  propriety. 

Mr.  Tyler — I  would  say  to  his  honor,  Judge  Field,  that  although 
I  thoroughly  concede  everything  he  says  in  certain  instances,  yet, 
where  a  lawyer  has  information  that  a  witness  will  come  armed,  he 
will  very  likely  do  as  I  myself  have  done — come  armed,  to  protect 
himself. 

Justice  Field — ^Then  you  would  act  very  improperly.  You  should 
report  the  fact  to  the  court  and  let  the  man  carrying  arms  be  ar- 
rested. 

Judge  Sawyer — When  you  have  any  such  information,  you  should 
have  the  party  put  under'  bonds,  or  apply  to  the  court  m  advance 
for  protection. 

Justice  Field — Any  man,  counsel  or  witness,  who  comes  into  a 
court  of  justice  armed  ought  to  be  punished,  and  if  he  is  a  member 
of  the  bar,  he  ought  to  be  suspended  or  removed  permanently. 
That  is  the  doctrine  that  ought  to  be  inculcated  from  the  bench 
everywhere.     So  far  as  I  have  the  power,  I  will  enforce  it. 

Mr.  Tyler — So  should  I  enforce  it. 

Justice  Field — The  reason  that  you  'give  for  carrying  arms  in 
court  is  not  a  good  reason. 

Mr.  Tyler — -Where  witnesses  do  come  armed — 

Justice  Field — ^Then  report  the  fact  to  the  court;  that  is  the 
proper  way. 

Mr.  Tyler — That  will  not  stop  a  bullet. 

Judge  Sawyer — Then  arrest  the  parties  in  advance,  and  pat  them 
under  bonds,  or  applj  to  the  court  to  have  them  examined  and 
disarmed  before  permitting  them  to  enter  the  court.  The  laws  are 
very  severe. 

Mr.  Tyler — ^The  laws  are  very  severe,  .but  it  is  harder  on  the  man 
that  gets  the  bullet. 

Justice  Field — I  don't  mean  to  say  that  there  may  not  be  times 
in  the  history  of  a  country,  in  certain  communities,  when  everybody 
is  armed.  That  was  the  case  in  the  early  days  of  California,  when 
people  traveled  armed;  but  at  this  time,  when  law  is  supposed  to 
be  supreme,  when  all  good  men  are  supposed  to  obey  it,  and  where 
counselors  are  sworn  to  obey  the  law  and  to  see  it  properly  adminis- 
tered, the  carrying  of  arms  into  a  court  cannot  for  a  moment  be 
tolerated. 

Mr.  Tyler — Tour  honor  will  excuse  me  one  minute,  as  this  is  a 
personal  matter,  and  a  little  personal  reflection  on  myself,  in  view 
of  another  proceeding  which  has  taken  place. 

Justice  Field — I  know  nothing  of  any  other  proceeding — 

Mr.  Tyler  (interrupting) — But  as  you  have  expressed  your  opin- 
ion that  a  lawyer  who,  under  any  circumstances,  should  come  into  a 


Cir.  Ct-  Or.]    Farmebs*  L.  and  T.  Co.  v.  Ob,  and  Oal.  B.  Oo-    239 

eourt  of  justioe  armed,  shonld  be  disbarred,  and  that  was  my  exact 
ease,  I,  certainly,  have  a  right  to  explain  that  ciroamstanoe.  Dur- 
ing the  trial  of  a  case  in  the  superior  court — 

Justice  Field — We  do  not  care  about  hearing  of  that.  We  cannot 
go  into  that  matter  at  all. 

Mr.  Tyler — ^Don't  you  consider,  that  to  make  that  assertion,  as  an 
absolute  assertion,  when  it  applies  directly  to  a  member  of  the  bar 
of  this  court,  and  has  nothing  to  do  with  this  matter,  that  the  mem- 
ber may  answer  ?  You  have  made  that  assertion,  and  I  went  into  a 
court  room  armed  with  a  pistol,  for  the  purpose  of  preserving,  as  I 
sapposed,  my  father's  life  and  my  own ;  and  now  I  make  the  expla- 
nation. 

Justice  Field — ^It  is  not  worth  while  to  pass  any  words  with  the 
eourt.  We  do  not  take  our  rules  of  procedure  from  the  state  courts, 
and  if  any  lawlessness  is  permitted  there,  we  should  not  be  governed 
by  that  fact.  I  trust  I  never  shall  be  called  to  preside  over  a  fed- 
eral courts  where  anv  lawyer  will  presume  to  come  into  it  armed, 
and  if  he  does,  I  shall  exercise  such  authority  as  is  vested  in  me  to 
pievent  it.  Whatever  may  have  been  done  in  a  state  court,  I  know 
nothing  about. 


CIBOUITOOUBT,  DI8TRIGT  OF  OREGON. 

Fabidebs^  Loan  and  Tbxtbt  Company  v.  Oreoon  and  Galifobnia  Bail- 
way  Company. 

AuffutA  S,  1885, 
"SUBJBtTT"  OF  AN  AOT  AND  "  MaTTEB  PbOPBBLT  CONNEOTBD  ThBRBWITH ''— TwO-CoDNTT 

XonoAOB  Voiix— The  claurc  in  sec  8  of  the  act  of  October  26, 1882,  See.  Laws.  65,  com- 
Boolj  eaUed  "the  morticage  tax  law,"  which  declares  that  all  mortg^es  or  other  oDligation^ 
vhERby  bukd  in  more  than  one  coanty  "  is  made  security  for  the  payment  of  a  debt,  shall  be 
vdd,"  is  ft  **  matter  properly  connected  "  with  the  *'  subject"  of  the  act,  and,  therefore,  not  in 
eoBtrmTentioa  of  sec  20  of  article  iv.  of  the  constitution  of  the  state;  and  a  mortg^age  ez- 
ecoked  by  the  defendant  to  the  plaintiff,  as  trustee,  of  its  road  and  property  in  several  coun- 
tioi  in  OtesDn,  to  secure  the  payment  of  certain  bonds  of  the  same  date,  in  violation  thereof, 
iivoid  ana  of  no  effect 

OosBTBOonoK  or  Statute. — A  plain  provision  of  a  statute  cannot  be  construed  so  as  to 
ciccfaide  a  particular  case  from  its  operation  upon  a  surmise  or  conjecture,  however  probable, 
that  the  Vef^tAature  did  not  actually  contemplate  or  consciously  intend  its  application  thereto. 

IsfTAunsT  or  Intbbbst— Liin  or  Mortoaoe  hat  be  £NroROED  for.— When  a  debt 
pajaUe  at  a  future  day,  with  interest  payable  in  the  meantime,  at  stated  intervals,  is  secured 
uj  mortgage,  and  default  is  made  in  the  payment  of  an  instalment  of  such  interest,  a  suit  in 
eqcdty  may  be  maintained  to  enforce  the  lien  of  such  mortgage,  so  far  as  such  instalment  is 
coneanedy  by  a  sale  of  so  much  of  the  mortgaged  property  as  may  be  necessary  to  pay  the 
ante;  bat  if  snch  property  cannot  be  sold  in  parcels  without  iniury  to  the  parties,  or  one  of 
them,  tbm  the  court  may  order  the  whole  of  it  sold,  free  from  the  lien  of  the  mortgage,  and 
apply  the  proceeds  on  the  whole  debt  according  to  its  then  value. 

Suit  to  enforce  the  liens  of  mortgages.  The  opinion  states  the 
facts. 

WUUam  B.  Oilbert,  for  the  plaintiff. 

Richard  WUliams  and  James  K.  Kelly ^  for  the  defendant. 
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Deadt,  J.  This  suit  is  brought  by  the  Farmers'  Loan  and  Trust 
Company,  a  corporation  formed  under  the  laws  of  New  York,  against 
the  defendant,  a  corporation  formed  under  the  laws  of  Oregon,  to 
enforce  the  lien  of  two  certain  mortgages  on  the  property  of  the  de- 
fendant, by  a  sale  of  the  same,  and  to  have  the  proceeds  thereof 
applied  on  the  several  bonds  secured  thereby,  according  to  their 
priority. 

The  bill  was  filed  on  January  29, 1885,  and  states,  among  other 
things,  that  on  June  1,  1881,  the  defendant  executed  and  delivered 
to  Henry  Yillard,  Horace  White  and  Charles  Edward  Bretherton, 
as  trustees,  a  first  mortgage  on  its  property,  consisting  of  about 
three  hundred  and  six  miles  of  road  running  through  various  coun- 
ties  in  the  Wallamet  and  Umpqua  valleys,  together  with  the  rolling 
stock,  land  grants,  telegraph  lines,  and  everything  pertaining  thereto, 
with  the  franchise  to  operate  the  same,  and  the  income  and  profits 
thereof,  to  secure  the  payment  of  certain  bonds  with  the  interest 
thereon,  about  to  be  issued  by  the  defendant,  at  the  rate  of  not 
more  than  twenty  thousand  dollars  per  mile  of  its  road,  then  and  to 
be  constructed,  for  the  purpose  of  completing  the  same  to  the  Cali- 
fornia line;  that  said  trustees  accepted  said  trust,  but  thereafter,  and 
from  time  to  time,  changes  were  duly  made  in  said  trustees,  so  that 
on  July  7, 1883,  the  plaintiff  became  and  now  is  the  sole  trustee 
thereof;  that  the  defendant  issued  and  disposed  of  under  said  mort- 
gage, and  of  even  date  therewith,  nine  thousand  and  twenty  bonds 
for  the  sum  of  one  thousand  dollars  each,  amounting  in  all  to  nine 
million  and  twenty  thousand  dollars,  payable  on  Jiuy  1,  1921,  with 
interest,  at  the  rate  of  six  per  centum  per  annum,  payable  half 
yearly,  on  January  and  July  Ist  of  each  year;  all  of  which  bonds 
are  still  outstanding  and  unpaid. 

That  in  and  by  said  mortgage,  it  was,  among  other  things,  stipu- 
lated and  provided  as  follows : 

(1)  That  the  defendant  will  keep  its  road  in  good  order  and  repair. 

(2)  That  if  any  interest  coupon  on  an^  of  said  bonds  shall  re- 
main unpaid,  after  due  presentation,  for  six  months,  and  such  de- ; 
fault  shall  not  be  waived,  then  the  defendant  will  pay  the  principal 
of  said  bonds. 

(3)  That  in  case  the  defendant  does  not  keep  its  road  in  good 
order  and  repair  or  makes  default  in  the  payment  of  any  interest 
coupon  for  six  months,  said  trustees  may  take  Dossession  of  said 
road  and  operate  the  same;  and  if  it  is  considered  necessary  to  take 
legal  proceedings  to  ''foreclose  "  said  mortgage  or  to  obtain  posses- 
sion of  said  ''premises,"  they  shall  be  entitled  to  a  receiver,  to  be 
nominated  by  themselves. 

The  bill  also  states,  that  on  May  28,  1883,  the  defendant  having 
ascertained  that  the  sum  of  twenty  thousand  dollars  per  mile  would 
not  be  sufficient  to  complete  its  road,  executed  and  delivered  to  the 
plaintiff,  as  trustee,  a  second  mortgage  upon  all  its  property  aforesaid, 
except  so  much  of  the  land  grant  as  pertained  to  the  completed  por- 
tions of  the  road,  and  subject  only  to  the  lien  of  the  first  mortgage 
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iforesaidy  to  seeare  the  payment  of  additional  bonds  with  the  inter- 
est thereon,  about  to  be  issued  by  the  defendant,  at  the  rate  of  not 
more  than  ten  thousand  dollars  per  mile  of  its  road,  then  and  to  be 
instructed,  for  the  purpose  of  completing  the  same  as  aforesaid; 
that  the  plaintiff  accepted  said  trust,  and  thereafter,  on  November  5, 
1883,  said  second  mortgage  was  duly  recorded  in  the  office  of  the 
Goonty  clerk  of  Multnomah  county,  and  also  in  the  several  offices  of 
the  ooonty  clerks  of  the  other  counties  in  which  said  property  is 
situate;  that  the  defendant  issued  and  disposed  of  under  said  mort- 
g8^  two  thousand  six  hundred  and  ten  of  said  bonds,  dated  April  1, 
ldS3,  for  the  sum  of  one  thousand  dollars  each,  amounting  in  all  to 
two  million  six  hundred  and  ten  thousand  dollars,  payable  on  April 
1, 1933,  with  interest  at  seven  per  centum  per  annum,  payable  half 
yetrly,  on  April  and  October  Ist,  of  each  year;  all  of  which  bonds 
are  sull  outstanding  and  unpaid. 

That  in  and  b^  said  second  mortgage  it  was  stipulated  and  pro- 
filed as  in  said  mrst  mortgage,  as  above  stated. 

The  bill  then  alleged  that  the  defendant  ''has  failed  to  keep  said 
road,  rolling  stock,  equipment  and  premises  in  good  order  and  re- 
pair, as  required  by  said  mortgage, '  and  has  failed  to  pay  the  inter- 
est falling  due  on  the  bonds  secured  by  the  first  mortgage  on  Jan- 
naiy  1,  1885,  amounting  to  two  hundred  and  seventy-nve  thousand 
dollars,  and  on  the  bonds  secured  by  the  second  mortgage,  on  April 
1, 1884,  and  all  the  interest  accruing  on  either  of  said  bonds  since 
said  respeetiTC  dates;  that  the  defendant  is  insolvent  and  wholly  un- 
able to  pay  its  debts,  and  its  property  is  ''  a  very  inadequate  secu- 
%"  lor  ishe  payment  of  the  first  mortgage  bonds;  and  that  the  prem- 
ises cannot  be  sold  in  parcels  without  great  injury  to  the  interests  of 
tb  beneficiaries  in  said  trusts. 

The  defendant  demurs  to  the  bill ,  and  for  cause  of  demurrer  shows : 

(1)  That  this  suit  is  prematurely  brought,  because  default  in  the 
payment  of  the  coupons  on  the  first  mortage  bonds  had  not  been 
aadefor  six  months  prior  to  the  filing  of  the  bill  herein; 

(2)  The  second  mortgage  is  void,  because  made  in  violation  of 
theprorisions  of  section  3,  of  the  act  of  October  20, 1882,  commonly 
ealled  the  ''Mortgage  Tax  Law,"  which  provides — "  All  mortgages, 
deeds  of  trast,  contracts  or  olJier  obligations  hereafter  executed, 
vliereby  land  situated  in  more  than  one  county  in  this  state  is  made 
security  for  the  payment  of  a  debt,  shall  be  void. " 

In  answer  to  the  demurrer  to  the  second  cause  of  suit,  counsel  for 
the  plaintiff  maintains  that  the  act  of  1882,  or  this  provision  of  it,  is 
Toid,  because  in  conflict  with  section  20,  of  article  iv.,  of  the  consti- 
tation  of  the  state,  which  declares:  ''  Every  act  shall  embrace  but 
one  subject,  and  matters  properly  connected  therewith,  which  sub- 
ject sball  be  expressed  in  the  title." 

The  act  in  question  is  found  at  page  64,  of  the  session  laws  for 
18^.  The  subject  of  the  act  is  the  taxation  of  money  loaned  on  real 
property,  and  as  a  means  to  this  end  it  provides  that  it  shall  be  as- 
sessed as  land,  in  the  cotmty  where  the  land  is  situate;  and  because 
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it  would  be,  or  was,  deemed  to  be  mconvenient  to  administer  the  act 
iB  cases  where  money  is  loaned  on  land  in  two  or  more  counties,  it 
provides  that  thereauer  a  mortgage  on  land  in  more  than  one  county 
shall  be  void;  and  this  purpose  is  expressly  mentioned  in  the  title. 

This  act  has  been  before  the  supreme  court  of  the  state  on  two  oc- 
casions: Mumford  Y.  Sewell,  11  Or.,  67,  and  Crawford  v.  Linn 
county,  Id.,  482,  and  in  its  principal  purpose  and  feature  held  valid. 
True,  this  particular  clause  has  not  been  considered  by  the  court, 
but  if  the  legislature  has  the  power  to  tax  money  loaned  on  land,  in 
the  county  where  the  land  lies,  and  as  land,  about  which  there  is 
neither  doubt  nor  question,  it  certainly  has  the  power  to  provide,  as 
a  means  to  that  end,  that  a  mortgage  shall  not  include  land  in  more 
than  one  county,  and  if  it  does,  it  shall  be  void. 

Abstractly  considered,  the  legislature  has  plenary  power  over  the 
subject,  and  may  prohibit  mortgages  on  land  altogether,  and  even 

J>rohibit  and  make  void  all  contracts  for  the  payment  of  money  at  a 
uture  day.  But  an  act  for  such,  or  any  other  purpose,  must  not 
embrace  more  than  one  subject,  nor  include  matters  having  no 
necessary  connection  therewith:    Cooley  Con.  Lim.,  142. 

What  are  **  matters  properly  connected  "  with  the  •* subject"  of 
an  act,  is  a  question  sometimes  difficult  to  determine.  But  certainly 
a  provision  declaring  two  county  mortgages  void  is  sufficiently  rele- 
vant and  germane  to  an  act,  providing  for  the  taxation  of  money, 
secured  by  a  mortgage  on  land,  particularly  when,  as  a  means  to 
that  end,  such  act  limits  all  mortgages  on  real  property  to  land  in 
one  county. 

This  sanction  is  a  necessary,  or  at  least  a  convenient  means  of  se- 
curing obedience,  to  the  declaration,  that  mortgages  shall  only  in- 
clude land  in  one  county.  And  the  former  is  as  much  a  proper  mat- 
ter to  be  connected  with  the  latter,  as  the  provision  common  in 
registry  acts,  that  an  elder  deed  not  recorded  within  the  time  there- 
by limited  shall  be  postponed  to  a  junior  one,  soxecorded. 

The  provision  is  valid;  and  tried  by  it,  this  mortgage  is  surely 
void. 

On  the  argument,  it  was  suggested,  that  this  class  of  mortgages 
is  not  within  the  mischief  which  the  law  was  intended  to  remedy, 
and  that  the  legislature  could  not  have  consciously  intended  and 
actually  contemplated  including  them  in  its  enactment.  As  a  mat- 
ter of  fact  this  may  be  so,  for  it  is  not  likely  that  the  members  of 
the  legislature  in  the  passage  of  this  act  were  moved  by  any  desire 
to  shift  the  burden  of  taxation,  in  the  case  of  a  railway  mortgage, 
from  the  shoulders  of  the  debtor  to  those  of  the  creditor,  as  they 
certainly  were  in  the  case  of  mortgages  generally.  But  I  know  of 
no  principle  of  law  or  rule  of  construction  that  authorizes  a  coart  to 
limit  or  set  aside  the  plain  language  of  an  act  upon  any  such  sur- 
mise or  conjecture,  however  probable.  The  act  declares  that  "all 
mortgages,  deeds  of  trust,  contracts  or  other  obligations  hereafter 
executed,  whereby  land  situate  in  more  than  one  county  in  this 
state,  is  made  security  for  the  payment  of  a  debt,  ahaU  be  void.'* 
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The  langnage  of  the  proyision  is  plain  and  unambiguous.  It 
speaks  for  itself,  and  there  is  no  room  for  construction.  The  leg- 
islature must  be  intended  to  mean  what  it  has  plainly  said.  In  such 
a  case  the  court  is  not  at  liberty  to  look  elsewhere  than  the  act  for 
a  possible,  or  even  probable,  legislative  intention:  Gooley  Con. 
Lim.,  55. 

At  the  following  session  of  1885  this  act  was  amended,  Ses.  Laws, 
9,  so  as  to  take  railway  mortgages,  thereafter  executed,  out  of  the 
operation  of  this  clause,  which  is  equivalent  to  a  legislative  declara- 
tion that  it  theretofore  included  them. 

The  mortgage  is  void,  and  no  right  can  be  asserted  under  it.  The 
holders  of  the  bonds  mentioned  therein  are  simply  unsecured  credit- 
ors of  the  defendant;  without  any  lien  on  its  property,  and  must  rely 
on  their  bonds  and  the  remedy  which  the  law  gives  them  thereon,  to 
enforce  the  collection  of  their  demands. 

The  objection  made  by  the  demurrer  to  the  suit  on  the  first  mort- 
gage bond,  is  in  abatement  thereof.  The  demurrer  assumes  that 
the  suit  is  brought  to  enforce  the  lien  of  the  mortgage  or  foreclose 
it,  as  it  is  inaccurately  termed,  for  the  whole  debt  secured  thereby. 
And  as  this  cannot  be  done  on  account  of  a  default  in  the  payment 
of  interest,  until  the  lapse  of  six  months  thereafter,  the  demurrer 
upon  this  tiieory  of  the  case  is  well  taken. 

But  the  plaintiff,  in  his  bill,  does  not  claim  that  any  portion  of  the 
debt  secured  by  the  mortgage  is  due,  except  the  installment  of  inter- 
est payable  on  January  1,  1885,  amounting,  in  all,  to  two  hundred 
and  seventy  thousand  dollars.  But  it  also  appears  from  the  bill 
that  the  property  is  an  inadequate  security  for  tne  payment  of  the 
first  mortg^i^e  bonds,  and  that  the  mortgaged  property  cannot  be 
sold  in  parcels,  without  great  injury  to  the  interests  of  the  benefici- 
aries of  the  trust. 

Where  the  interest  on  a  debt  secured  by  a  mortgage  is  payable  in 
yearly  or  half-yearly  instalments  and  the  principal  at  a  future 
period,  in  case  of  the  non-payment  of  any  such  instalment  of 
interest,  a  suit  may  be  maintained  thereon,  to  so  far  enforce  the 
lien  of  the  mortgage;  and  if  the  sum  due  is  not  paid  within  a  time 
limited  by  the  decree  of  the  court,  sufficient  of  the  property  may  be 
sold  to  {>ay  the  same.  But  if  the  property  cannot  be  sold  in  parcels, 
without  injury  to  the  parties  or  one  of  them,  the  court  may  order 
the  whole  of  it  sold,  free  from  the  lien  of  the  mortgage,  and  apply 
the  proceeds  on  the  whole  debt,  according  to  its  then  value :  Brink- 
erhoff  V.  Thalhimer,  2  Johns.  Oh.,  486;  Meyer  v.  Greber,  19  Kans., 
165;  Morgenstern  v.  Klees,  30  111.,  422;  Chicago,  etc.,  v.  Fosdick, 
106  U.  8.,  67;  Credit  Co.  v.  Arkansas,  etc.  Co.,  15  Fed.  Bop.,  52; 
Jones  on  Mort.,  sections  1,181,  1,459,  1,478. 

This  rule  of  law  is  recognized  by  the  Oregon  code  of  civil  procedure 
concerning  the  enforcement  or  foreclosure  of  the  lien  of  a  mortgage. 
Section  417  provides — **when  a  suit  is  commenced  to  foreclose  a 
lien,  by  which  a  debt  is  secured,  which  debt  is  payable  in  instal- 
ments either  of  interest  or  principal,  and  any  of  such  instalments  is 
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not  then  due,  the  court  shall  decree  a  f  oreclosnre  of  the  lien,  and  may 
also  decree  a  sale  of  the  property  for  the  satisfaction  of  the  whole 
of  such  debt,  or  so  mnch  thereof  as  may  be  necessary  to  satisfy  the 
instalment  then  due,  with  costs  of  suit;  and  in  the  latter  case  the 
decree  of  foreclosure  as  to  the  remainder  of  the  property  may  be 
enforced  by  an  order  of  sale,  in  whole  or  in  part,  whenever  default 
shall  be  made  in  the  payment  of  the  instalments  not  then  due.'* 

And  a  court  of  equity,  without  any  such  statutory  provision,  will 
retain  jurisdiction  of  the  case  and  work  out  the  same  result.  In 
fact,  this  and  similar  statutory  provisions  in  other  states  is  merely 
an  affirmance  or  crystalization  of  a  prior  equity  practice  or  proce- 
dure. 

This  mortgage  was  made  to  secure  the  payment  of  the  interest 
coupons,  as  well  as  the  bonds  to  which  they  are  attached.  Each  of 
such  coupons  is  an  instalment  of  the  debt  secured  by  the  mortgage, 
and  judgment  mi^ht  be  obtained  thereon  for  the  amount  in  an  action 
at  law;  and  the  right  to  maintain  a  suit  in  equity  to  enforce  the  lien 
of  the  mortgage,  as  to  such  coupon,  as  soon  as  it  becomes  due,  is 
equally  clear. 

Of  course,  in  this  suit,  the  allegation  in  the  bill  that  the  defendant 
has  failed  to  keep  the  property  in  ''good  order  and  repair,"  is  alto- 
gether immaterial.  The  remedy  for  such  default  is  not  a  sale  of  the 
property,  but  to  take  or  obtain  possession  of  it  and  put  it  in  repair. 
Besides,  if  the  matter  was  material,  such  a  general  and  indefinite 
allegation  of  failure  to  keep  the  covenant  concerning  repairs,  would 
avail  nothing. 

The  demurrer  to  the  first  cause  of  suit  stated  in  the  bill  and  to  so 
much  thereof  as  relates  to  it,  is  overruled,  and  to  the  second  one  it 
is  sustained. 


CIRCUIT  COURT.  DISTRICT  OF  COLORADO, 
UiiiTED  States  v.  Ibon  Silver  Mining  Company. 

Jtdy  S8,  1886. 

MininoPatbnt—Sbttino  Aside  FOR  Fraud. —Courts  should  be  slow  in  disturbing  the 
title  conveyed  by  a  United  States  patent  to  mining  claims,  for  alleged  fraud,  when  the  facts 
as  to  the  character  of  the  ground,  the  kind  of  work  and  the  amount  done,  are  fuUy  known  to 
the  officers  of  the  government ;  and  before  they  do  it,  should  be  clearlv  satisfied  tnat  the  ap- 
plicant has  intentionally  concealed  material  facts,  or  made  false  and  fraudulent  representa- 
tions. 

Placer  Claim— Work  in  Prospbctino  for  Vein.— Work  done  by  an  applicant  for  a 
placer  patent,  in  prospecting  for  a  vein,  may  be  counted  as  work  done  for  tne  purpose  of 
securing  the  placer  claim. 

Action  to  set  aside  a  patent.  The  opinion  states  the  facts. 
A.  W.  Brassee,  United  States  attorney^  for  the  United  States. 
O.  O.  Symes,  for  the  defendant. 
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Bkewsb,  cmcoiT  judge.  This  is  a  proceeding  in  equity  to  set 
aside  patents  for  two  placer  mines,  known  respectively  as  the  Stim* 
son  and  the  Fanchon  placer  mines.  On  aemurrer  the  bill  was 
sustained:  see  5  McCary,  page  266,  also  supporting  the  opinion 
therein  expressed,  United  States  v.  Miner,  decided  in  the  supreme 
court  March  30, 1885;  answer  was  thereupon  filed,  and  the  case  is  now 
submitted  on  pleadings  and  proof.  The  charge  in  the  bill  is  fraud 
in  obtaining  these  patents.  It  is  charged  that  the  ground  embraced 
within  these  patents  was  not  placer  mining  ground;  that  several 
valuable  leads  or  lodes  containing  mineral  in  rock  or  place  existed 
thereon;  that  both  of  these  facts  were  known  to  the  applicant 
and  patentee;  that  the  ground  was  covered  with  valuable  timber; 
that  he  falsely  and  fraudulently  represented  to  the  land  officers  that 
there  were  no  veins,  leads  or  lodes,  and  that  it  was  placer  mining 
ground  and  that  he  had  done  the  reauisite  work. 

The  testimony  discloses  that  in  1879,  Sawyer,  the  patentee,  pros- 
pected on  this  ground  and  located,  having  claimed  to  have  discov- 
ered some  four  mineral  veins.  After  he  had  filed  and  recorded  his 
location  certificate  he  become  embarrassed  financially  and  called  on 
^.  Stephens,  now  one  of  the  principal  owners  of  the  Iron  Silver 
Mine,  for  assistance.  There  was  a  nne  growth  of  timber  on  the 
premises.  Mr.  Stephens  went  over  with  him  and  examined.  Upon 
nig  suggestion  Sawyer  determined  to  disregard  the  locations  already 
made  and  to  file  an  application  for  a  patent  upon  an  enlarged  terri- 
tory as  placer  mining  ground,  Mr.  Stephens^  promising  to  advance 
him  money  upon  an  agreement  that  when  the  patents  were  obtained 
the  property  should  be  conveyed  to  him  less  certain  specified  por- 
tions. In  pursuance  of  this  determination,  applications  were  made 
in  which  it  was  set  forth  that  there  were  no  known  leads  or  lodes, 
proofs  were  duly  made,  and  in  due  course  of  time  patents  were  is- 
sned,  and  thereafter  conveyance  of  the  ground  to  the  Iron  Silver 
Mining  Company,  in  accordance  with  the  prior  arrangement. 

I  think  it  obvious  from  the  testimony  that  the  main  object  of 
Stephens  was  to  secure  the  timber.  As  the  proofs  were  duly  and 
legally  made,  the  proceedings  were  apparently  all  regular  and  no 
ad?erse  claim  presented  to  the  ground  nnally  patented.  I  take  the 
mle  to  be  that  before  a  court  will  set  aside  a  patent  it  must  appear, 
not  merely  that  the  applicant  was  mistaken,  but  that  the  representa- 
tions were  falsely  and  fraudulently  made,  and  that  this  fact  must 
clearly  appear.  Of  course  the  first  question  is,  was  this  placer  min- 
iiig  ground  ?  It  appears  from  the  testimony  that  before  Sawyer  was 
on  the  premises,  durii^  some  two  or  three  years,  a  little  placer  min- 
ing haa  been  done  in  Buffalo  gulch,  which  runs  up  through  part  of 
this  territory.  There  was  but  a  limited  supply  of  water  in  the 
gulch,  flowing  partially  from  a  spring  and  partially  fed  from  the 
melting  snows.  This  supply  was  exhausted  before  the  summer  was 
6Qded,  so  that  the  amount  of  placer  mining  done  was  small  and  the 
proceeds  slight. 

It  appears  also  from  the  testimony  that  water  could  be  brought  by 
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digging  a  ditch  of  some  considerable  length  and  probably  at  con- 
siderable expense.  As  a  matter  of  fact,  since  the  patent  was  issued 
there  has  been  but  a  trifling  amount  of  placer  mining  done.  Of  the 
many  witnesses  examined  some  call  it  placer  mining  grounds,  others 
say  that  it  is  not.  Witnesses  differ  also  as  to  the  length  and  expense 
necessary  to  bring  water  into  the  ground.  In  view  of  this  conflict- 
ing testimony  I  do  not  think  that  it  can  be  fairly  said  that  it  is  sat- 
isfactorily proved  that  the  ground  was  not  placer  mining  ground  or 
that  the  supply  of  water  was  so  remote  as  to  make  it  financially  im- 
practicable to  bring  enough  into  the  ground  for  mining  purposes. 

I  should  have  much  less  hesitation  in  finding  for  the  defendant 
on  this,  were  it  not  for  the  evident  fact  hereinbefore  referred  to  that 
the  main  interest  that  Stevens,  who  furnished  the  money,  had  in 
the  matter,  was  in  securing  the  title  to  this  timber.  Still,  though 
the  parties  evidently  considered  the  timber  of  the  most  immediate 
value,  it  does  not  follow  that  they  did  not  in  good  faith  regard  this 
as  placer  mining  ground,  and  believe  the  water  could  be  obtained  at 
a  reasonable  expense. 

Again,  it  is  argued  by  the  learned  counsel  for  the  government  that 
the  fact  that  Mr.  Sawyer  had  sunk  these  prospect  holes,  and  filed 
and  recorded  location  certificates,  estopped  him  from  saying  there 
were  no  known  veins,  leads  or  lodes  in  the  premises.  I  am  not  willing 
to  accept  this  proposition  as  law,  and  I  am  satisfied  from  the  testi- 
mony that  in  these  prospect  holes  he  had  not  discovered  an^  well- 
defined  leads  or  lodes,  .but  was  simply  experimenting,  hoping  by 
further  work  from  the  indications  to  reach  such  veins.  The  testi- 
mony of  the  deputy  surveyor  who  surveyed  the  premises  and  exam- 
ined these  holes  is  very  clear  and  positive. 

One  other  question  remains:  the  applicant  represented  that  over 
five  hundred  dollars  worth  of  work  had  been  done  and  the  deputy 
surveyor  certified  to  this  fact,  and  I  see  no  reason,  from  the  testi- 
mony, to  doubt  that  this  was  correct.  But  I  think  that  included  in 
this  work  was  that  done  in  sinking  these  prospect  holes,  when  the 
applicant  was  evidently  trying  to  nnd  veins,  leads  and  lodes,  and  it 
was  earnestly  contended  that  no  work  done  in  that  direction  and 
with  that  purpose  ought  to  be  counted  in  the  application  for  the 
ground  as  placer  mining  grouiid,  as  counsel  for  the'^govemment  will 
say.  Suppose  the  applicant  had  built  on  each  tract  a  dwelling- 
house  at  a  cost  of  over  five  hundred  dollars,  having  done  no  work  of 
any  kind  looking  to  the  discovery  of  mineral;  would  that  come  within 
the  spirit  of  the  law  ?  Does  it  not  rather  contemplate  work  done 
for  the  purpose  of  discovering  mineral,  and  if  so,  may  work  done 
in  the  hope  of  discovering  a  vein  be  counted  as  work  done  for  the 
purpose  of  securing  a  placer  mine  ?  With  some  hesitation,  I  think 
it  may  fairly  be  held  that  work  done  for  the  purpose  of  discovering 
mineral,  whatever  the  particular  form  or  character  of  the  deposit 
which  is  the  object  of  search,  is  within  the  spirit  of  the  statute; 
and  as  evidently  more  than  five  hundred  dollars  worth  of  such  work 
was  done,  it  cannot  be  said  that  the  representations  made  in  this 
respect  was  false  and  fraudulent. 
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In  conclusion,  while  perhaps  at  times  frauds  are  perpetrated  on 
the  government,  and  the  title  to  lands  improperly  taken,  yet  when, 
as  in  this  ease,  the  facts  as  to  the  character  of  the  ground,  the  kind 
of  work  as  well  as  the  amount  done,  are  fully  known  to  the  officers 
of  the  government,  I  think  that  the  courts  should  be  slow  in  dis- 
turbing the  title  conveyed;  and  before  they  do  it  should  be  clearly 
satisfied  that  the  applicant  has  intentionally  concealed  material 
facts,  br  made  false  and  fraudulent  representations.  Questions  of 
doubt  should  be  resolved  in  favor  of  the  applicant.  Entertaining 
these  views,  I  am  constrained  upon  the  testimony  to  order  a  decree 
dismissing  the  bill. 


SUPREME  COURT  OF  UTAH. 
MoBbide  v.  Oollins  et  al. 

FiUd  July  t6,  1886. 

CoNTRAor— AjBSiONiCEiiT  OF  Indkbtedniss— Ordbb.  — AppellantB  held  a  oontnct  f or  grad- 
mg  on  a  railroad.  They  lubiet  a  part  thereof  to  one  Chaffin,  and  he  sublet  a  part  of  hie 
nb  contract  to  the  respondent,  McBride.  Upon  the  completion  of  his  work,  McBride  ap- 
plied to  Chaffin  for  hu  pay.  As  the  contract  price  for  hia  work  waa  the  same  as  the  price 
Chftffin  was  to  get  from  appellants,  Chaffin  agreed  to  sign  over  to  McBride  the  amount  he 
^  to  be  paid  for  that  worL  The  appellants  were  notifira  of  this  arrangement;  and  assented 
to  it    In  pursuance  thereof,  the  following  order  was  executed : 

"  Chaffim's  Camp,  0.  S.  L.  R.  B.,  iDAHa 

"C.  W.  Collins  &  Co. :  Please  pay  R.  H.  McBride  for  grading  from  station  4,166  to 
>tsiioD  4,205,  on  the  293d  mile  of  the  Oregon  Short  Line  Railroad,  less  three  hundred  and 
tlurty-seren  doUan  and  thirty-four  cents,  and  book  account,  and  oblige 

"H.A.  Chaffin." 

ffeU,  That  such  order  was  an  assignment  of  the  indebtedness  due  Chaffin;  that  it  was  not 
iadefinite,  for  failing  to  state  the  specific  sum  to  be  paid. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 
KmbaU  dk  Heyufood,  and  WtUiama  dk  Young,  for  the  appellants. 
8.  H.  LewiSj  for  the  respondent* 

BoBEMAN,  3.  The  appellants  held  a  contract  for  grading  on  the 
Oregon  short  line.  They  snblet  a  part  thereof  to  H.  A.  Chaffin,  and 
Cbidhi  sublet  a  part  of  his  subcontract,  to  Boy  H.  McBride,  the 
respondent,  the  subletting  to  McBride  being  for  grading  from  sta- 
tion 4,166  to  8iati6n  4,205  on  the  two  hundred  and  ninety-third  mile 
of  the  road.  When  McBride  was  through  with  his  work,  he  ap- 
plied to  Chaffin  for  his  pay.  As  the  contract  price  for  his  work  was 
the  same  as  the  price  Chaffin  was  to  get  from  appellants,  Chaffin 
Agreed  to  sign  over  to  respondent  the  amount  he,  Chaffin,  was  to 
be  paid  for  that  work.  At  the  time  this  matter  was  under  consider- 
ation, Collins,  one  of  the  appellants,  came  up,  was  notified  of  the 
arrangement,  assented  to  it,  and  directed  that  an  order  be  drawn 
utd  it  would  be  paid.  Chaffin  drew  the  order  accordingly  uoon  ap- 
PoUants  and  in  favor  of  respondent.  Collins  said  it  was  all  right 
and  would  be  paid.    The  order  was  as  follows : 
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"  Chaffin's  Camp,  O.  S.  L.  B.  B.,  Idaho,  September  1, 1882. 

'*  C.  W.  Collins  &  Co. :  Please  pay  R.  H.  McBride  for  grading 
from  station  4,166  to  station  4,205  on  the  two  hundred  and  ninety- 
third  mile  of  the  Oregon  Short  Line  Bailroad,  less  three  hundred 
and  thirty-seven  dollars  and.  thirty-four  cents,  and  book  account, 
and  oblige,  H.  A.  Chaffin." 

It  was  agreed  that  by  "  C.  W.  Collins  &  Co."  in  the  order,  the 
firm  name  of  "  Collins  &  Stevens  "  was  intended. 

The  order  was  duly  presented  to  appellants  with  whom  it  was 
left,  and  they  made  two  payments  thereon,  one  of  one  hundred  dol- 
lars and  one  of  four  hundred  dollars.  Afterwards  Chaffin  gave  re- 
spondent another  order,  as  follows : 

*'  Salt  Lake  City,  Oct.  11,  1882. 

''  Collins  &  Stevens:  Please  keep  the  order  that  H.  A.  Chaffin 
give  to  B.  H.  McBride  and  pay  to  him  the  sum  of  eleven  hundred 
and  twenty-six  dollars  and  forty-eight  cents.  He,  McBride,  agrees 
to  be  responsible  for  all  mistakes  and  make  the  same  good. 

*•  H.  A.  Chaffin. 
"C,  Cbismon,  Jr.,  Agent." 

Upon  the  trial  a  judgment  was  entered  against  the  appellants  for 
two  thousand  and  seventy-five  dollars  and  eleven  cents  and  costs. 
Appellants  then  moved  for  a  new  trial  which  was  overruled,  and 
thereupon  they  appealed  to  this  court  from  both  the  judgment  and 
the  order  overruling  the  motion  for  a  new  trial. 

Two  principal  point  in  this  case  is  whether  the  order  of  Septem- 
ber 1st,  1882,  was  an  assignment  of  indebtedness. 

The  objections  are  urged  against  the  order,  namely;  first,  that  it 
is  too  indefinite  in  its  terms,  there  having  no  specific  amount  men- 
tioned therein;  second,  that  it  was  not  drawn  upon  any  particular 
fund. 

(I.)  The  order  was  to  pay  for  a  particular  work — the  amount  due 
for  such  work  was  a  question  of  measurement  and  calculation — ^but 
whether  it  was  a  small  amount  or  a  large  amount,  it  was  to  pay  what 
the  appellants  had  agreed  to  pay  Chaffin  for  that  work.  The  speci- 
fication of  the  amount  was  therefore  immaterial.  They  were  bound 
to  pay  Chaffin  at  certain  rate — they  were  by  the  order  directed  to 
ay  at  same  rate  to  respondent.  It  was  not  indefinite  to  appellants, 
'hey  knew  what  they  had  agreed  to  pay  Chaffin.  They  were  by 
the  order  simply  directed  to  change  the  direction  of  payment.  Ap- 
pellants could  in  no  way  have  been  harmed  by  the  fadure  to  specify 
the  exact  sum  in  the  order. 

(II.)  The  second  objection  is  fully  met  by  the  terms  of  the  order. 
It  IS  not  drawn  technically  upon  a  particular  fund,  but  it  is  drawn 
for  a  particular,  clearly  specified  indebtedness.  It  is  not  a  general 
order.  It  is  not  to  pay  out  of  any  general  indebtedness,  but  it  is 
to  pay  a  particular  indebtedness  over  to  another  partv.  The  law 
does  not  require  anything  more.  Nor  are  we  justifiea  by  the  au- 
thorities in  coming  to  any  other  conclusion.  * 

Above  all  it  was  intended  by  Chaffin  and  by  McBride  as  an  assign- 
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ment,  and  the  appellants  were  notified  of  this,  and  assented  thereto, 
so  far  as  they  were  concerned.  The  second  order  was  no  revoca- 
tion of  the  first,  nor  was  it  intended  so  to  be  by  the  parties,  nor 
onderstood  so  to  be  by  the  appellants,  so  far  as  we  are  able  to  dis- 
coTor  from  the  testimony. 

We  see  no  reason  for  disturbing  the  action  of  the  court  below. 
The  judgment  and  order  of  the  court  below  are  affirmed. 

ZiSE,  C.  J.,  and  Powers,  J.,  concurred. 


People  v.  Fennel. 

Filed  July  25,  1886. 

Criminal  Law— Appeal— Jurisriction  Most  Appear  op  Record. —In  criminal  cases 
the  jnriMiiction  of  the  eupreme  court  must  be  determined  from  the  record,  and  not  from  ez- 
tzueons  matters. 

Dismissal  op  Appeal— Perpectino  Appeal. — After  an  anpeal  has  been  dismissed  for 
vut  ci  jurisdiction  appearing  on  the  record,  the  appellant  will  not  be  permitted  to  send  to 
the  coort  below  and  perfect  his  appeal,  when  no  such  request  was  made  on  the  motion  to  dis- 
aidB  the  appeaL 

Petition  for  a  rehearing.  The  opinion  on  the  motion  to  dismiss 
ia  reported  in  6  West  Coast  Eep.,  837. 

ArihiT  Broion  and  E.  B.  CriicMoWf  for  the  appellant. 
W.  H,  Dickson^  for  the  people. 

BoRSMAN,  J.  The  appeal  in  this  case  having  been  dismissed  at 
the  preseut  term,  the  appellant  petitions  for  a  re-hearing. 

The  petition  refers  the  court  to  an  unreported  case  of  Campbell 
et  al.  y.  Taylor  et  al. ,  decided  when  neither  of  the  present  members 
of  the  court  were  on  the  bench;  and  refers  also  to  the  case  of 
McClelland  ▼.  Dickinson,   2  Utah,  100. 

In  neither  of  these  cases  did  the  questions  raised  go.to  the  juris- 
diction of  the  oourt.  It  is  well  settled  by  long  practice  and  repeated 
decisions  that,  in  criminal  cases,  the  court  must  learn  from  the 
record,  and  not  from  extraneous  matters,  whether  it  has  jurisdic- 
tion or  not:     People  v.  Clark,  49  Cal.,  465. 

The  alleged  harshness  of  the  rule  was  duly  considered,  but  that 
is  not  to  control  where  the  rule  is  one  of  long  standing  and  well 
bowntothebar. 

But  the  petitioner  further  asks  that  he  majr  now  be  allowed  to  make 
proof  of  service  in  the  lower  court,  and  have  the  same  certified  up 
by  the  clerk  and  added  to  the  transcript.  No  reason  is  offered  why 
iois  request  was  not  made  at  the  hearing  of  the  motion  to  dismiss 
the  appoftl.  It  is  a  late  day,  after  an  appeal  has  been  dismissed  out 
of  court,  for  a  party  to  come  back  asain  and  ask  to  be  allowed  to 
send  to  the  court  below  and  perfect  his  appeal.  That  is  something 
he  should  have  thought  of  before  the  motion  to  dismiss  the  af)peal 
wag  disposed  of.  The  court  cannot  consent  that  a  party  may  sit  bj 
uid  wait  until  the  motion  is  decided  against  him  and  then  make  his 
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request.  By  such  a  praotice,  a  case  would  be  almost  endless  in  its 
career.  Whether  the  request  would  have  been  granted  or  not,  if  it 
had  been  made  at  the  proper  time,  it  is  not  necessary  now  to  con- 
sider.  It  is  sufficient  to  say  that  it  was  not  made  and  no  reason  is 
given  why  it  was  not  made. 

A  rehearing  will  not  be  granted  in  any  case  except  for  strong 
reasons,  but  in  this  petition  nothing  is  urged  that  was  not  fully 
ayailable  upon  the  former  hearing. 

The  petition  for  a  rehearing  is  denied. 

Zane,  G.  J.,  concurred. 

PowEES,  J.,  expresses  no  opinion. 


SUPREME  COURT  OF  OALIFORNIA. 

Na  9.622. 

MoOauley  V.  Cunningham. 

DefpaHment  One.    Filed  August  S,  1886, 
Judgment  Affirmed  for  Failure  of  Appellant  to  file  points  and  authorities. 

Appeal  from  a  judgment  and  order  of  the  superior  court  of  San 
Joaquin  county. 

jD.  8*  dk.  8.  L,  Terry ^  for  the  appellant. 

F.  T.  Baldwin  and  J.  G.  Gampbdl^  for  the  respondent. 

Bt  the  Ooubt.  Appellant  having  failed  to  file  her  points  and  au- 
thorities on  appeal  within  the  time  granted,  we  think  tiie  judgment 
and  order  should  be  affirmed. 

So  ordered. 


Na  9,645. 

Gleghobn  t;.  Cleghobn. 

Departimeat  One.    Filed  August  S,  1886. 
Judgment  Affirmed  for  Failure  of  the  Appellant  to  file  points  and  authoritiea. 

Appeal  from  a  judgment  and  order  of  the  superior  court  of  Tehama 
county. 

Chipman  dt  Garter,  for  the  appellant. 
John  F.  Ellison,  for  the  respondent. 

Bt  the  Goubt.  Appellant  having  failed  to  file  her  points  and 
authorities  on  appeal,  within  the  time  granted,  we  think  the  order 
should  be  affirmed.    So  ordered. 
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No.  8joa 
Whttmobb  v.  Hendebson. 

Department  Twk  Filed  AvffUMt  S,  1S86. 
JuDOJODiT  Affisksd  roR  Failurb  of  Appellant  to  file  points  and  authorities. 

Appeal  from  a  judgment  and  order  of  the  superior  court  of  Stan- 
islaus cotmty. 

R,  B.  Treat  and  W.  L,  Dudley,  for  the  appellant. 
W,  K  Turner  and  D.  8.  Terry,  for  the  respondent. 

By  the  Coitbt.  Appellant  having  failed  to  file  his  points  and 
anthorities  within  the  time  granted,  we  think  the  judgment  should 
be  affirmed. 

So  ordered. 

On  August  11,  the  court  made  the  following  order: 
Ordered  that  the  judgment  entered  in  this  cause  by  this  court, 
Aogost  3,  1885,  be  amended  by  inserting,  after  the  words  ''the 
ja<^gment  should  be  affirmed,"  the  words,  "  and  it  appearing  that 
the  appeal  was  without  merit,  and  was  taken  for  delay,  damages  in 
the  8um  of  two  hundred  and  fifty  dollars  should  be  imposed  in  favor 
of  respondent  and  against  appellant." 
So  ordered. 


Na  9,800. 

Hamil  v.  Littner. 

DevartmeiU  One.    Filed  Avgiut  12,  1886, 

FuDDia— Agbsed  Statement  of  Facts.— In  a  case  submitted  upon  an  agreed  statement 
of  facts,  no  findings  are  necessary. 
JcDOMXRT  Ajptibmed  UPON  THE  AOTHOBITT  of  Hay  V.  Hill,  3  West  Coast  Rep.,  352. 

Appeal  from  a  judgment  of  the  superior  oourt  of  Sacramento 
coimty.    The  opinion  states  the  facts. 

Freeman  <k  Bates,  for  the  appellant. 
A.  P.  Cailin,  for  the  respondent. 

Belcheb,  C.  0.  This  case  was  submitted  to  the  court  below 
npoD  an  agreed  statement  of  the  facts,  and  findings  were,  therefore, 
not  necessary.  Besides,  the  court,  in  its  decision  of  the  case,  re- 
cited the  facts  substantially  as  they  were  agreed  to,  and  these  facts 
and  the  conclusions  of  law  thereon  were  separately  stated. 

The  exact  point  involved  in  this  case  was  decided  in  Hay  v.  Hill, 
3  W.  0.  B.,  o52.     We  are  satisfied  that  that  decision  was  right. 

Upon  the  authority  of  that  case,  the  judgment  here  should  be 
affirmed. 

SsABLS,  C'  and  Foots,  0.,  concurred. 

By  thb  CoufiT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 
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No.  9,639. 

LuHRS,  Assignee.  Eto.  v.  Kelly. 

DepartmetU  One,    Filed  August  IS,  1885. 

Involdntaby  Insolvency— Jurisdiction  when  Acquired— Not  Subject  to  Collateral 
Attack. — ^Where  a  petition  in  involuntary  insolvency  proceedings  is  properly  signed,  veri- 
fied and  filed,  and  a  copy  thereof,  together  with  a  copy  of  the  order  to  show  cause,  is  regularly 
served  on  the  debtor,  in  the  manner  provided  by  law  for  the  service  of  summons  in  civil 
actions,  the  court  obtains  jurisdiction  of  the  case  and  for  errors  afterwards  committed,  such 
as  the  filing  by  the  assignee  of  a  bond,  in  an  amount  less  than  that  ordered  by  the  court,  its 
proceedings  cannot  be  collaterally  attacked. 

The  Same— Assignment  Evidence  ov  Asbionbe's  Right  to  Sue.— Under  section  18  of 
the  insolvency  act  of  1880,  a  certified  copy  of  the  assignment  is  conclusive  evidence  of  the  as- 
signee's authority  to  sue. 

Impeaching  Witness— Evidence  of  Hostility.— When  a  witness  has  testified  to  matters 
material  to  the  issues,  the  party  against  whom  he  has  testified,  may,  on  cross-examination, 
show  that  the  Mntness  is  hostile  to  or  prejudiced  against  him;  and  to  that  end  may  lay  the 
foundation  for  showing  that  the  witness  has  attempted  to  buy  or  bribe  other  witnesses.  But 
this  can  only  be  done  when  the  witness  has  testified  to  material  matters. 

Inbtbuotions  held  to  be  Without  Error. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Orove  L.  Johnson,  for  the  appellant. 

Freeman  dk  Bates,  for  the  respondent. 

Belcher,  C.  0»  This  is  an  action  commenced  by  the  plaintiff,  as 
assignee  of  one  S.  J.  Dierssen,  an  insolvent  debtor,  to  recover  the 
value  of  four  barrels  of  whisky  and  certain  other  personal  property 
alleged  to  have  been  transferred  b^  the  insolvent  to  the  defendant  in 
violation  of  the  provisions  of  section  55  of  the  insolvent  act  of  1880. 
The  insolvency  proceedings  were  involuntary,  and  every  step  taken 
in  them  was  alleged  in  the  complaint  and  denied  in  the  answer. 

When  the  case  came  on  for  trial,  the  plaintiff  offered  in  evidence 
the  petition  in  insolvency,  the  bond  accompanying  the  petition,  the 
order  to  show  cause  with  the  return  of  service  thereof  on  the  re- 
spondent, the  order  adjudging  the  respondent  to  be  an  insolvent 
debtor,  and  requiring  him  to  file  a  schedule  and  inventory  of  his 
property,  with  the  return  of  service  thereof,  the  order  appointing 
the  plaintiff  assignee,  the  bond  of  the  assignee,  and  a  certified  copy 
of  the  assignment  made  by  the  clerk  of  the  court  to  the  plaintiff  as 
assignee.  The  defendant  objected  to  the  evidence  upon  the  ground 
that  it  was  irrelevant  and  immaterial,  and  that  the  proceeding  did 
not  conform  to  the  requirements  of  the  insolvent  law.  The  court 
overruled  the  objections  and  admitted  the  evidence.  We  see  no 
error  in  the  rulings. 

The  petition  was  properlv  signed,  verified  and  filed.  A  copy  of 
the  petition  and  a  copy  of  the  order  to  show  cause  were  regularly 
served  on  the  debtor  in  the  manner  provided  by  law  for  the  service 
of  summons  in  civil  actions.  This  gave  the  court  jurisdiction  of  the 
case:  Ohleyer  v.  Bunco,  2  W.  G.  B.,  142;  and  for  errors  afterward 
committed^  its  proceedings  could  not  be  assailed  collaterally.    The 
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order  to  show  cause  reqaired  the  debtor  to  appear  on  the  twenty- 
eighth  day  of  December.  He  did  not  appear,  and  the  order  adjudg- 
ing him  an  insolvent  was  entered  on  the  third  day  of  January. 
There  was  nothing  in  this  delay  of  which  the  defendant  could  take 
advantage. 

As  appears  by  the  record,  the  order,  appointing  the  plaintiff  as- 
signee, required  him  to  give  a  bond  in  the  sum  of  two  thousand 
dollars.  On  the  next  day  he  gave  a  bond  in  the  sum  of  five  hundred 
dollars,  and  it  was  approved  by  the  judge  and  filed.  In  the  assign- 
ment made  by  the  clerk,  it  is  recited  that  the  assignee  had  ' '  filed  a 
bond  in  the  sum  of  five  hundred  dollars  as  ordered  by  the  court." 
There  was  here  evidently  some  mistake,  but  it  was  one  which  did 
not  concern  the  defendant.  The  creditors  and  debtor  were  alone 
interested  in  the  amount  and  sufficiency  of  the  bond,  and*  they  ac- 
qniesced  in  the  bond  given.  The  court  had  jurisdiction,  and  its  ap- 
proval of  the  bond  was  sufficient  to  justify  and  make  valid  the  as- 
signment as  against  a  mere  collateral  attack. 

A  further  and  conclusive  answer  to  all  these  objections  is  found 
m  the  fact,  that  section  18  of  the  act  provides  that,  *4n  suits  prose- 
cuted by  the  assignee,  a  certified  copy  of  the  assignment  made  to 
him  shall  be  conclusive  evidence  of  his  authority  to  sue." 

Under  this  provision  it  was  unnecessary  for  tne  plaintiff  to  allege 
or  prove  the  various  steps  taken  in  the  insolvency  proceedings.  He 
might  have  alleged  his  ownership  of  the  property  and  proved  the 
fact,  so  far  as  it  could  be  proved  bv  the  record,  by  producing  a 
certified  copy  of  the  assignment  made  to  him.  The  law  does  not 
intend  &at  in  actions  commenced  by  the  assignee  to  recover  the 
property  of  the  estate,  the  questions  arising  in  the  progress  of  the 
insolvency  proceedings  shall  be  open  to  review  and  retrial.  Still 
there  was  no  error  prejudicial  to  the  defendant  in  admitting  proof  of 
all  these  proceedings:  Dambman  v.  White,  48  Cal.,  439;  Kogers  v. 
Stevenson,  16  Minn.,  68;  Cone  v.  Purcell,  56  N.  T.,  649;  Shawhan 
▼.  Wherrett,  7  How.,  627. 

In  the  progress  of  the  trial  plaintiff  was  called  as  a  witness  in  his 
own  behalf,  and  testified  that  he  *'  was  acquainted  with  the  value  of 
groceries;  that  whisky  on  the  twenty-fifth  day  of  November,  1882,  and 
now,  was  worth  at  least  one  dollar  and  twenty-five  cents  per  gallon; 
that  Miller  whisky  was  worth  two  dollars  and  twenty-five  cents  per  gal- 
lon; that  a  barrel  contained  from  forty  to  forty-five  gallons;  that  he  had 
bown  S.  J.  Dierssen  for  a  good  many  years;  that  Dierssen  was  a 
retail  grocer  on  and  prior  to  November  25,  1882,  and  carried  a  stock 
in  trade  amounting  to  from  one  thousand  two  hundred  dollars  to  one 
thousand  five  hunared  dollars  in  value." 

On  his  cross-examination  the  witness  testified  that  he  had  a  con- 
versation with  one  George  Dierssen,  a  brother  of  8.  J.  Dierssen,  at 
a  certain  time  and  place,  and  was  then  asked:  ''In  the  course  of 
that  conversation  did  you  tell  him  thatvou  would  let  up  on  Louis 
Dierssen  if  he  would  testify  against  Tiielly  in  this  case;  that  you 
would  let  up  on  him  and  not  prosecute  him  ?  "    The  question  was 
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objected  to  by  counsel  for  plamtifi  upon  the  ground  that  it  was  irre- 
levant, and  the  objection  was  sustained.  The  defendant  then  made 
an  ''  offer  to  show  that  this  witness  openly  attempted  to  bribe  wit- 
nesses by  promises  of  immunity."  The  offer  was  also  objected  to 
as  irrelevant  and  excluded,  and  to  these  rulings  the  defendant 
excepted. 

Undoubtedly  when  a  witness  has  testified  to  matters  material  to 
the  issues,  the  party  against  whom  he  has  testified  maj,  in  the  cioss- 
examination,  show  that  the  witness  is  hostile  to  or  prejudiced  against 
him:  People  v.  Wasson,  3  W.  0.  R.,  642;  Qreenleaf  on  Ev.,  sec. 
450;  and  to  that  end  may  lay  the  foundation  for  showing  that  the 
witness  has  attempted  to  buv  or  bribe  other  witnesses.  But  this 
can  only  be  done  when  the  witness  has  testified  to  material  matters. 
Were  thQ  matters  testified  to  by  the  witness  in  this  case  material  ? 
The  testimony  above  quoted  is  all  the  testimony  in  the  case  which 
is  found  in  the  record.  There  was  no  issue  as  to  the  fact  that  Dierssen 
was  a  retail  grocer  and  carried  a  stock  in  trade  amounting  to  from 
one  thousand  two  hundred  dollars  to  one  thousand  five  hundred  dol- 
lars in  value. 

In  the  complaint  it  is  alleged  that  Dierssen  transferred  to  the  de- 
fendant four  barrels  of  whisky  of  the  value  of  five  hundred  dollars, 
and  in  the  answer  it  is  admitted  that  he  transferred  four  barrels  ojf 
whisky  of  the  value  of  three  hundred  dollars.  Nothing  appears  in 
the  pleadings  or  elsewhere  as  to  the  kind  or  quality  of  the  wnis^.  It 
would  seem,  therefore,  that  when  the  witness  testified  that  whisky 
was  worth  one  dollar  and  twenty-five  cents  per  gallon,  and  a  barrel 
contained  from  forty  to  forty-five  gallons,  he  was  testifying  to  more 
than  was  admitted  by  the  defendant.  Besides,  the  value  of  all  the 
property  transferred,  as  found  by  the  verdict  of  the  jury,  was  only 
four  hundred  dollars,  and  no  complaint  is  made  that  the  damages 
are  excessive.  On  the  whole,  we  are  unable  to  see  that  the  court 
committed  any  material  error  in  the  rulings  complained  of. 

The  court  instructed  the  jury  very  fully  upon  every  question  in 
the  case.  These  instructions  stated  the  law  of  the  case  fairly  and 
clearly,  and  we  fail  to  see  that  tiiej  were  either  contradictory  or 
misleading.  Several  instructions  asked  by  the  defendant  were  re- 
fused, but  we  think,  in  so  far  as  they  were  sound  as  propositions  of 
law,  they  were  embraced  in  others  instructions  given.  It  would 
subserve  no  useful  purpose  to  speak  of  each  of  them  separately. 

The  judgment  and  order  should  be  affirmed. 

Searls,  C,  and  Foote,  0.,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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No.  9«943. 

Melons  v.  Datis. 

Jkpartmeni  One,    Filed  Avgutt  12, 1886. 

Estates  op  Diobassd  Pkbsons— Aotiom  fob  Distributive  Share— Dbvendant—Db- 
XAVD. — An  action  to  recover  the  amount  or  sum  diatribated  to  plaintiff  by  a  decree  of  dis- 
tribation  in  the  estate  of  a  deceased  intestate,  and  which  was,  by  the  terms  of  the  decree,  or- 
dered to  be  paid  by  the  administrator  within  a  certain  number  of  days,  should  be  brou£[ht 
against  the  ciefendant  individually,  and  not  as  administrator.  In  such  action  the  complamt 
seed  not  allcKe  a  demand  on  the  defendant  as  administrator,  and  refusal  to  pay.  The  suit 
itself  is  a  snmcieiit  demand. 

Appeal  from  a  judgment  of  the  su{>erior  court  of  San  Joaquin 
oounfy,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

Jl  H.  <k  J.  K  Budd,  for  the  appellant. 
August  Muenter,  for  the  respondent. 

Sbabls,  0.  Defendant  was  administrator  of  the  estate  of  one 
Joseph  M.  Davis,  deceased. 

His  final  account,  as  such,  was  rendered,  settled,  and  a  decree  of 
distribution  made  by  the  court. 

This  action  is  brought  to  recover  the  amount  or  sum  distributed 
to  plaintiff  by  that  decree,  and  which  was,  by  the  terms  of  the  decree^ 
ordered  to  be  paid  by  the  administrator  within  ten  days  from  Sep- 
tember 20, 1881. 

The  cause  was  tried  by  the  court,  who  filed  findings  in  writing, 
and  rendered  judgment  thereon  in  favor  of  plaintiff. 

Defendant  appeals  from  the  judgment,  and  the  case  comes  up  on 
tiie  judgment  roll. 

Two  points  are  urged  by  appellant.  First,  that  the  findings  fail  to 
show  that  a  demand  for  payment  was  made  upon  defendant  before 
suit  was  brought. 

Second,  that  no  action  can  be  maintained  against  defendant  as  an 
in^vidual  until  demand  on  him  as  an  administrator  and  refusal  to 

One  who  receives  money  standing  in  the  position  of  a  trustee,  is 
in  general  not  liable  in  an  action  for  money  received  until  demand  is 
made  or  some  breach  of  trust  or  duty  committed:  Walrath  v.  Thomp- 
son, 6  HUl,  540. 

In  the  present  case  the  money  was  received  as  administrator,  and 
when  the  decree  of  distribution  was  made  by  the  court  requiring 
defendant,  within  ten  days,  to  pay  plaintiff  the  sum  of  money  awarded 
her,  and  to  make  to  her  the  assignments  provided  to  be  made  to  her, 
it  became,  and  was,  the  plain  duty  of  defendant  to  comply  with  the 
terms  of  the  decree,  and  having  for  nearly  three  years  failed  so  to  do, 
he  was  guilty  of  a  breach  of  duty,  and  no  demand  was  necessary 
before  suit  brought. 

The  decree  of  distribution  had,  in  most  respects,  all  the  efficiency 
of  a  judgment  at  law,  or  a  decree  in  equity. 
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It  oonld  have  been  enforced  by  proceedings  for  contempt :  Wheeler 
V.  Bolton,  54  Cal.,  302. 

An  action  could  be  maintained  upon  it  for  non-compliance  with 
its  requirements,  and  we  see  no  greater  necessity  for  a  demand  than 
exists  in  case  of  suit  upon  an  ordinary  judgment  at  law,  or  before 
issuing  execution  upon  a  judgment. 

Defendant  was  liable  in  contempt  for  not  making  payment  under 
the  decree,  and  as  to  him,  suit  brought  was  a  sumcient  demand: 
Cummings  v.  Howard,  63  Cal.,  503. 

Second — ^The  action  was  properly  brought  against  defendant  indi- 
vidually. 

In  actions  against  administrators  and  executors,  founded  upon 

{)romises  made  by  the  testator  or  intestate  during  his  life,  the  de- 
endant  must  be  sued  in  his  representative  character;  he  may  plead 
plene  administravU,  and  the  judgment  will  not  be  against  him  per- 
sonally, but  de  bonis  testatoris. 

Not  so,  however,  when  an  administrator  or  executor  is  sued  upon 
his  own  promise  or  obligation,  made  or  incurred  after  the  death  of 
the  testator  or  intestate.  It  is  not  necessary  to  name  the  defendant 
as  executor  or  administrator,  though  it  has  been  held  it  maj  be 
done  by  way  of  description,  but  he  may  be  proceeded  against  indi- 
vidually, and  a  judgment  de  bonis  propriis  had:  Waldsmith  v.  Wald- 
smith,  2  Ohio,  156.  No  action  can  be  maintained  against  an  ad- 
ministrator, as  such,  that  is  founded  upon  malfeasance  or  misfeas- 
ance, or  for  a  tort:  Eustace  v.  Johns,  3o  Gal.,  3. 

A  claim  against  the  estate  must  be  presented  to  the  administrator 
for  allowance  before  suit  brought. 

This  was  not  a  claim  against  the  estate,  but  a  demand  for  a  part 
of  the  estate. 

Defendant  had  been  the  administrator;  as  such  he  had  taken  all 
the  steps  necessary  to  a  distribution  of  the  fund  in  hand.  The 
court  had  made  its  decree  requiring  him  to  distribute  to  plaintiff 
the  property  and  money  sought  in  this  suit.  By  refusing  to  comply 
with  the  decree,  he  became  personally  liable  to  plain ti^  as  in  case 
of  devastavit. 

The  hardship  of  paying  taxes  on  the  property  since  1881,  com- 
plained of  by  counsel  for  appellant,  is  not  entitled  to  consideration, 
in  view  of  the  fact  that,  had  appellaixt  performed  his  duty,  by  dis- 
tributing the  property  as  ordered  by  the  court,  the  taxes  thereon 
would  not  have  devolved  upon  him  to  pay. 

Like  considerations  are  applicable  to  the  complaint  against  the 
interest  awarded  by  the  court  below. 

We  are  of  opinion  the  judgment  of  the  couri;  below  should  be 
affirmed. 

Beloheb,  0.  0.,  and  Foote,  0.,  concurred. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 
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No.  9,776. 

Glabt  V.  Hazlett  et  al. 

Departmtnt  One,    Filed  August  It,  1885, 

Patbkts  to  Land— Unauthorizbd  Reservation  is  Void.— Where  a  United  States  pat- 
ent to  land,  oontainsi  a  reservation  or  condition  not  authorized  by  law,  such  reservation  or  con- 
dition Is  void. 

PX.ACKB  Patent— Rksebvation  of  Vein  or  Lode  is  Valid.— Under  section  2,333,  of  the 
United  States  revised  statutes,  the  usual  reservation  contained  in  patents  to  placer  claims, 
viz.:  *'  That  should  any  vein  or  lode  of  quartz,  or  other  rock  in  place,  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits,  be  claimed  or  known  to  exist  within 
the  above  described  premises,  at  the  date  thereof,  the  same  is  expressly  Excepted  and 
exdoded  from  these  presents  " — is  authorized  and  valid.  As  to  such  vein  or  lode,  no  title 
▼cbIb  in  the  placer  patentee. 

Appeal  from  a  judgment  of  tbe  superior  court  of  Siskiyou  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

Wm.  McConaughy,  for  the  appellant. 

A.    B.  GKllis  and  H,  B.  Warren^  for  the  respondent. 

SsABLS,  G.  Action  to  recover  damages  for  trespass  u^on  mining 
claims,  and  for  injunction  against  defendants  to  restrain  them  from 
similar  trespasses. 

Plaintiff  bases  his  action  upon  a  patent  issued  to  him  for  the  locus 
in  que,  as  a  placer  mining  claim,  under  the  provisions  of  chapter  vi. 
of  title  22  of  the  revised  statutes  of  the  United  States. 

Plaintiff's  claim  is  known  as  the  Ellis  placer  mining  claim,  and 
within  the  exterior  limits  thereof,  there  is  a  regularly  defined  lode 
of  gold-bearing  quartz  rock  in  place,  which  was  known  to  exist  at 
the  time  of  plaintiff's  application  for  patent;  and  his  application  did 
not  include  an  application  for  the  lode. 

The  patent  to  plaintiff  contained  the  usual  reservation  in  such 
eases,  viz. :  *'  That  should  any  vein  or  lode  of  (quartz,  or  other  rock 
in  place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits,  oe  claimed  or  known  to  exist  within  the  above- 
described  premises  at  the  date  hereof,  the  same  is  expressly  excepted 
and  excluded  from  these  presents." 

The  land  upon  which  the  alleged  trespasses  were  committed,  con- 
sisted of  this  quartz  lode,  which  was  located  by  the  grantor  of  de- 
fendants in  1879  under  the  name  of  the  California  Queen  mine,  and 
work  by  said  defendants  upon  the  quartz  lode  as  situate  and  located 
constitutes  the  supposed  trespasses  complained  of. 

Defendants  had  judgment  and  plaintiff  prosecutes  this  appeal. 

The  question  in  the  case  upon  which  toe  decision  must  turn  is, 
whether  by  his  patent  to  the  Ellis  placer  mining  claim  the  plaintiff 
acquired  title  to  said  quartz  lode  or  vein  ? 

Section  2,333  of  the  revised  statutes  of  the  United  States  pro- 
vides as  follows:  ''Where  a  vein  or  lode,  such  as  is  described  in 
section  2,320,  is  known  to  exist  within  the  boundaries  of  a  placer 
claim,  an  application  for  a  patent  of  such  placer  claim,  which  does 
not  include  an  application  for  the  vein  or  lode  claim,  shall  be  con- 
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stmed  as  a  oonolnsive  declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  of  the  vein  or  lode  claim;  but  where 
the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known,  a  patent 
for  the  placer  claim  shall  convey  all  valuable  mineral  and  other  de- 
posits within  the  boundaries  thereof." 

The  preceding  portion  of  the  same  section  provides  that  the  ap- 
plicant for  a  patent,  being  in  possession  of  a  placer  claim  and  also 
of  a  vein  or  lode  claim,  included  within  the  boundaries  thereof,  may, 
upon  application  therefor,  and  upon  paying  five  dollars  per  acre  for 
the  lode  claim  therein,  obtain  patent  for  the  whole. 

Appellant  contends  that  the  condition  in  the  patent  '^  that  should 
any  vein  or  lode  of  quartz  or  other  rock  in  place,  bearing  gold 
*  *  *  be  claimed  or  known  to  exist  within  the  above  descnoed 
premises  at  the  date  hereof,  the  same  is  expressly  excepted  and  ex- 
cluded from  these  presents  " — is  void. 

It  must  be  conceded  that  where  a  patent  contains  a  reservation  or 
condition  not  authorized  byjaw,  such  reservation  or  condition  is  a 
nullity:  Stark  v.  Starr,  6  Wallace,  U.  S.,  402;  Wolfley  v.  Lebanon 
Mining  Co.,  4  Col.,  115. 

The  land  department  is  but  an  instrument  by  which  the  objects 
of  the  law  are  attained,  its  jurisdiction  and  mode  of  procedure  are 
defined  by  law,  and  its  results  must  be  such  as  are  warranted  by  the 
paramount  authority  under  which  it  acts. 

Assuming  this  hypothesis  as  correct,  it  becomes  necessary  to  in- 
quire whether  the  clause  quoted  from  section  2,333  authorizes  the 
reservation  in  the  patent  to  plaintiff.  Upon  this  question  we  do  not 
entertain  a  serious  doubt. 

The  language  of  section  2,333,  in  cases  of  known  lode  claims  in 
placer  mines,  applied  to  be  patented,  and  which  lode  claims  are  not 
sought  to  be  patented,  is  explicit,  and  such  omission  ''  shall  be  con- 
strued as  a  conclusive  declaration,  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  of  the  vein  or  lode  claim.** 

If  he  has  no  right  of  possession,  it  must  follow  that  he  has  no 
right  to  a  patent. 

Congress  has  provided  the  manner  in  which  a  risht  to  the  posses- 
sion of  mining  claims  may  be  acquired,  and  has  further  provided 
for  the  issuance  of  patents  to  those  who  have  acquired  such  right  of 
possession — ^has  provided  that  in  case  of  adverse  claims,  he  who 
substantiates  his  right  to  possession  shall  thereupon  be  entitled  to 
a  patent. 

And  when  the  language  in  question  is  considered  in  connection 
with  the  context,  and  with  the  other  provisions  of  the  mining  law, 
the  conclusion  is  reached  that  by  the  waiver  of  his  ri^t  to  posses- 
sion, a  waiver  of  his  right  to  a  patent  is  implied.  The  latter  is  a 
sequence  of  the  former  and  cannot  exist  without  it. 

By  this  construction  the  harmony  of  the  whole  section  is  main- 
tained while  the  interpretation  claimed  by  counsel  for  appellant 
would  permit  an  applicant  for  patent  to  acquire  title  to  a  quartz 
claim  at  two  dollars  and  fifty  cents  per  acre,  instead  of  five  dollars, 
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as  proTided  by  law,  and  wonid  render  the  latter  clause  of  the  same 
section  under  which  unknown  quartz  lodes  pass  to  the  patentees  of 
placer  mines,  unnecessary. 

We  conclude  the  exception  and  exclusion  of  the  quartz  lode  in 
question  as  specified  in  the  patent  was  authorized  by  law  and  that 
no  title  thereto  vested  in  the  appellant  under  his  patent. 

There  is  substantially  a  finding  by  the  court  below  upon  all  the 
issues  made  by  the  pleadings  in  the  case. 

It  is  not  necessary  that  the  facts  as  found  should  follow  the  lan- 
guage of  the  pleadings  which  they  support.  If  the  truth  or  falsity 
of  each  material  allegation  not  admitted  can  be  demonstrated  from 
the  findings,  the  requirements  of  the  code  are  met. 

The  jac^ment  should  be  affirmed. 

FooTE,  C.,  and  Belcher,  C.  C,  concurred. 

By  the  Coubt.  For  the  reason^  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 


No.  9.909. 

Bell  v.  McGlellan. 

Department  One,     Filed  Auffuet  Ifg,  1886, 

Sale— Actual  and  Continobd  Ghanok  of  Possession.— In  an  action  by  an  alleged 
▼eodee  to  recover  the  posseeaion  or  value  of  two  hay  presses,  taken  under  an  attachment  in 
ao  action  against  the  vendor,  the  evidence  reviewed,  and,  held,  that  the  sale  under  which  the 
plaintiff  claimed,  was  void  as  against  creditors  of  the  vendor,  because  it  was  not  accompanied 
hf  an  actnal  and  continued  change  of  possession. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte  county^ 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

A.  F.  Jonea^  T.  L.  Ford  and  Eeardon  &  Freer ^  for  the  appellant. 
Chray  <k  Sexton  ^  for  the  respondent. 

Beloheb,  0.  C.  This  is  aii  action  to  recover  the  possession  or 
value  of  two  hay  presses. 

It  appears  that  the  presses  were  the  property  of  one  Duncan  and 
were  stored  on  the  farm  of  McNulty,  his  brother-in-law.  On  the 
nineteenth  day  of  January,  1884,  Duncan  sold  the  presses  to  the 
plaintiff  in  satisfaction  of  an  indebtedness  then  due  from  him  to  the 
plaintiff. 

The  plaintiff  received  a  bill  of  sale  of  the  presses,  and  immediately 
wrote  to  McNulty,  stating  that  he  had  bought  them  from  Duncan, 
and  asking  McNulty  to  hold  them  for  him.  Duncan  gave  McNulty 
no  notice  of  the  sale.  The  presses  remained  stored  in  McNulty's 
shed  till  the  second  of  June,  1884,  when  the  plaintiff  again  wrote  to 
McNulty  telling  him  to  let  Duncan  take  them  and  use  them.  Under 
this  permission  Duncan  took  the  presses,  had  them  repaired  at  a 
blacksmith's  shop,  and  used  them  to  bale  hay  on  his  own  account 
until  the  twenty-ninth  of  August  following.     He  hired  the  men, 
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paid  them,  contracted  with  parties  for  baling  and  received  pay 
therefor.  McNaltj  was  one  of  the  men  employed  by  him  and  had 
charge  of  one  of  the  presses.  On  the  twenty-ninth  of  August, 
Duncan  and  MoNalty  went  to  the  plaintifiTs  store  at  Oroville,  and 
Duncan  then  told  the  plaintiff  that  he  was  sick  and  didn't  want  the 
presses  any  longer,  and  the  plaintiff  told  McKulty  to  take  them  and 
continue  to  bale  hay  with  them  for  him.  McNulty  took  the  presses 
and  continued  baling  hay  with  them  for  the  plaintiff  till  the  fourth 
of  September.  On  that  day  they  were  taken  from  him  by  the  de- 
fendant, acting  as  sheriff,  under  a  writ  of  attachment  issued  out  of 
the  superior  court  in  an  action  commenced  by  one  Davidson  against 
Duncan.  Plaintiff  never  saw  the  presses  and  never  took  or  held 
possession  of  them  except  as  above  shown. 

Davidson  never  heard  of  the  sale  of  the  presses  until  the  twenty- 
ninth  of  August,  when  Duncan  told  him  he  had  sold  them  to  the 
plaintiff  in  January. 

Upon  these  facts  the  court  below  found  *'  that  the  sale  of  said 
presses  by  0.  M.  Duncan  to  plaintiff  was  made  in  good  faith,  accom- 
panied by  an  immediate  delivery  and  followed  oy  an  actual  and 
continued  change  of  possession,  and  that  plaintiff  was  on  the  com- 
mencement of  this  action,  the  legal  owner  of,  and  entitled  to  the 
possession  of  the  same." 

The  appeal  is  by  the  defendant  from  the  judgment  and  order 
denying  his  motion  for  new  trial. 

Conceding  that  the  sale  was  made  in  good  faith  and  was  accom- 
panied by  an  immediate  delivery,  notwithstanding  notice  of  the  sale 
was  given  by  Duncan  to  McNulty,  still  the  appellant  insists  that  it 
was  not  followed  by  an  actual  and  continued  change  of  possession 
as  required  by  section  3,440  of  the  civil  code.  In  Stevens  v.  Irwin, 
15  Gal.,  606,  it  is  said:  ''  The  delivery  must  be  made  of  the  prop- 
erty; the  vendee  must  take  the  actual  possession;  that  possession 
must  be  open  and  unequivocal,  carrying  with  it  the  usual  marks  and 
indications  of  ownership  by  the  vendee.  It  must  be  such  as  to 
give  evidence  to  the  world  of  the  claims  of  the  new  owner.  He 
must,  in  other  words,  be  in  the  usual  relation  to  the  property  which 
owners  of  goods  occupy  to  their  property.  This  possession  mast 
be  continuous — not  taken  to  be  surrendered  back  again — not  formal, 
but  substantial.  But  it  need  not  necessarily  continue  indefinitely, 
when  it  is  bona  fide  and  openly  taken,  and  is  kept  for  such  a  length 
of  time  as  to  give  general  advertisement  to  the  status  of  the  property 
and  the  claim  to  it  by  the  vendee." 

In  Cahoon  v.  Marshall,  25  Cal.,  201,  it  is  said:  '^  What  oonstitates 
an  actual  change  of  the  possession  of  personal  property,  as  dis- 
tinguished from  that  which  by  mere  intendment  of  law  follows  the 
transfer  of  title,  is  not  of  difficult  solution.  It  is  an  open,  visible 
change,  manifested  by  such  outward  signs  as  render  it  evident  that 
the  possession  of  the  vendor  has  wholly  ceased:"  See  alsoGodchaax 
V.  Mulford,  26  Cal.,  316,  and  Hesthel  v.  Myles,  53  Cal.,  623. 

In  Stevens  v.  Irwin,  the  vendee  took  immediate  possession  of  the 
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property^  and  held  the  open,  visible  and  notorious  possession  there- 
of for  more  than  a  year  and  it  was  held  that  the  length  of  time  was 
sufficient  to  give^general  advertisement  to  the  world  of  the  status 
of  the  property.  Here  there  was  no  open,  visible  change  of  posses- 
sion, and  the  constructive  possession  which  the  plaintiff  took  lasted 
only  from  January  to  June.  This  was  a  time  when  there  was  little 
or  no  occasion  to  use  hay-presses;  but  when  the  haying  season  re- 
turned, and  there  was  hay  to  be  baled,  the  presses  were  again  found 
in  the  open,  visible  posaession  of  the  vendor,  and  they  so  remained, 
and  were  used  by  him  on  his  own  account  for  nearly  three  months. 

We  are  unable  to  see  how  this  can  be  held  to  be  the  actual  and 
continued  ohange  of  possession  which  the  law  requires,  to  make  the 
sale  valid  as  against  creditors. 

It  is  suggested  by  counsel  for  respondent  that  the  question 
whether  the  possession  is  actual  and  continued  as  against  a  creditor 
is  one  which  must  ordinarily  be  determined  by  the  jury,  and  that 
when  the  testimony  is  conflicting  upon  the  subject,  the  judgment 
should  not  be  reversed.  The  answer  is  that  the  testimony  here  is 
not  at  all  conflicting,  and  that  upon  the  facts  as  stated,  it  is  simply 
a  question  of  law,  whether  they  show  an  actual  and  continued 
ehaiige  of  possession  or  not. 

We  thinJc  the  judgment  and  order  j'should  be  reversed  and  the 
oaose  remanded  for  a  new  trial. 

Seabus,  0.,  and  Foote,  0.,  concurred. 

By  thb  Goubt.  For  the  reasons  given  in  the  foregoine  opinion 
ihe  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 


Btt.8S--a. 
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No.  9.615. 

Sacramexto  Lumber  Co.  v.  Wagneb  et  al. 

Department  One,   Filed  AnguMt  li»  1885, 

Married  Woman's  CoNTRAGT->AaRBEUBNT  to  Pat  Pert  of  Ahothbb— Statute  of 
Frauds. — The  appellant,  a  married  woman,  as  part  consideration  of  a  tract  of  land,  prom- 
ised to  pay  certain  debts  of  her  husband;  Heldt  that,  under  section  158  of  the  civil  code, 
she  was  capable  of  entering  into  such  contract;  that  the  same  did  not  require  to  be  in  writ- 
ing, under  the  statute  of  frauds,  and  that  her  htisband's  creditors,  in  whose  favor  such  prom- 
ise  was  made,  could  maintain  an  action  thereon,  although  they  were  not  parties  to  the  agree- 
ment. 

Appeal  from  an  order  of  the  superior  court;  of  Sacramento  county, 
denyinff  the  defendant,  Helena  Wagner,  a  new  trial.  The  opinion 
states  tne  facts. 

J.  H,  McKune,  for  the  appellant. 
Freeman  &  Bates,  for  the  respondent. 

Belgheb,  C.  C.  The  defendants,  being  husband  and  wife,  bought 
the  real  property,  mentioned  in  the  complaint,  in  February,  1881. 
At  the  time  of  the  purchase,  the  defendant,  Helena,  paid  one  third 
of  the  purchase  price  with  money  which  was  her  separate  property, 
and  for  the  other  two-thirds  they  gave  their  joint  promissory  note. 
Shortly  after  the  purchase  they  commenced  to  erect  a  building  on 
the  premises,  and  obtained  lumber  apd  material  therefor  from  the 

Jlaintiff.  The  lumber  and  materials  furnished  were  charged  to 
ohn  Wagner,  the  husband.  On  the  fourth  day  of  April,  1881,  the 
defendants  reconveyed  the  property  to  Michael  Wagner,  their 
grantor,  who  held  it  until  the  eleventh  dav  of  July  following,  and 
then,  for  the  expressed  consideration  of  one  dollar,  conveyed  it 
back  to  defendant,  Helena.  Between  April  4,  and  July  11,  the  con- 
struction of  the  building  was  continued,  and  materials  therefor  were 
furnished  by  the  plaintm  and  by  Hartwell,  Hotchkiss  &  Stalker,  and 
charged  to  John  Wagner.  At  the  time  of  the  conveyance  to  her,  on 
the  eleventh  of  July,  defendant,  Helena,  agreed  to  pagr  the  bills 
against  the  property,  including  the  bills  due  the  plaintiff  and  Hart- 
well,  Hotchkiss  &  Stalker,  and  this,  she  told  the  scrivener  who  drew 
the  deed,  was  a  part  of  the  consideration  of  the  deed  to  her.  On 
the  same  day  she  went  with  her  husband  to  the  plaintiff's  managing 
agent  and  told  him  that  she  owned  the  property  and  was  going  to  pay 
all  the  bills,  and  wanted  to  know  how  much  discount  the  plaintiff 
would  allow  her,  if  shQ  paid  the  cash.  She  also  went  with  her  hus- 
band to  the  place  of  business  of  Hartwell,  Hotchkiss  &  Stalker,  and 
asked  for  their  bill,  and  said  she  was  going  to  pay  it.  The  bills  not 
being  paid,  Hartwell,  Hotchkiss  &  Stalker  assigned  their  bill  to  the 
plaintiff,  and  this  action  was  brought  to  recover  the  amount  of  the 
two  bills.  The  defendant,  John,  appeared,  and  consented  that  judg* 
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ment  be  taken  against  him  as  prayed  for  in  the  complaint.  The 
defendant,  Helena,  answered  with  a  general  denial  and  a  plea  of 
corertnre.  The  case  comes  here  on  an  appeal  by  the  defendant, 
Helena,  from  the  order  denying  her  motion  for  a  new  trial. 

The  fact  that  the  appellant  was  a  married  woman  cannot  avail  her 
in  this  case.  She  was  not  disqualified  by  reason  of  coverture  from 
entering  into  a  contract  of  the  character  indicated  in  the  record.  In 
this  state  ^*  either  husband  or  wife  may  enter  into  any  engagement 
or  transaction  with  the  other,  or  with  any  other  person,  respecting 
property,  which  either  might  if  unmarried:*'  Civil  code,  sec. 
158. 

The  appellant  accepted  a  conveyance  of  the  property  and  as  a  part 
consideration  for  that  conveyance  promised  to  pay  the  bills  sued  on. 
Eyen  if  the  obligation  to  pay  them  rested  on  John  Wagner,  or 
Uichael  Wagner  alone,  still  the  appellant's  promise  to  pay  them  was 
not  void  because  not  in  writing,  signed  by  her.  Section  2,794  of 
the  civil  code  provides:  ^'  A  promise  to  answer  for  the  obligation  of 
another,  in  any  of  the  following  cases,  is  deemed  an  original  o|>li- 
gation  of  the  promisor,  and  need  not  be  in  writing.       «        «        « 

''3.  Where  the  promise,  being  for  an  antecedent  obligation  of  an- 
other, is  made  *  *  f  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party  to  the  antecedent  obli- 
gation or  from  anotherperson. "  It  is  claimed  that  the  debt  was 
the  obligation  of  John  Wagner,  and  that  a  promise  made  to  John  Wag- 
ner or  Michael  Wagner  could  not  operate  as  a  promise  to  the  plaint- 
iff or  to  Hartwell,  Hotchkiss  k  Stalker,  on  which  they  could  sue,  for 
the  reason  that  there  was  no  privity  between  the  parties. 

The  same  point  was  made  and  maintained  in  McLaren  v.  Hutch- 
inson, 18  Cat.,  80.  The  court  said:  "In  this  case  the  defendant 
pnrchased  of  one  Beach,  a  tract  of  land,  and,  as  a  part  of  the  con- 
sideration, agreed  to  pay  certain  debts  specified  in  the  complaint. 
Neither  the  plaintiff  nor  any  of  the  persons  to  whom  the  debts  were 
owing  were  parties  to  the  agreement,  and  it  does  not  appear  that 
they  even  assented  to  or  attempted  in  any  manner  to  connect  them- 
selyes  with  the  transaction  prior  to  the  commencement  of  the  suit. 
The  plaintiff  is  the  present  nolder  of  these  debts,  and  the  question  is 
whether  he  can  maintain  an  action  against  the  defendant  for  their  re- 
covery. It  is  clear,  we  think,  that  he  cannot.  There  is  no  privity 
between  the  parties,  and  the  legal,  position  of  the  plaintiff  is  that  of 
a  stranger  to  the  agreement." 

The  same  point  was  again  made  in  Lewis  v.  Oovillaud,  21  Cal., 
189,  and,  speaking  of  McLaren  v.  Hutchinson,  the  court  said:  ^'  In 
that  case  the  suit  was  upon  an  agreement  made  by  the  defendant  and 
with  a  third  person  to  pay  a  debt  owing  by  the  latter  to  the  plaintiff, 
and  we  held  that  as  the  plaintiff  was  not  a  party  to  the  agreement, 
the  action  could  not  be  maintained.  The  decision  was  placed  upon 
the  ground  that  there  was  no  privitv;  but  since  the  case  was  decided 
the  matter  has  frequently  been  called  to  our  attention,  and  we  are 
by  no  means  satisfied  with  the  rule  laid  down.    The  agreement  was 
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f  onnded  upon  a  sufficient  oonsideration,  and  the  modern  doctrine  in 
such  cases  seems  to  be  in  favor  of  the  maintenance  of  the  action/' 

We  are  satisfied  that  an  action  like  that  described  in  McLaren  t. 
Hutchinson  may  be  maintained,  and  that  the  court  did  not  err  in  this 
case  in  rendering  judgment  in  favor  of  the  plaintiff:  Barker  r.  Buck- 
lin,  2  Denio,  46;  Delaware  and  Hudson  Oanal  Oo.  v.  Westchester 
Co.  Bank,  4  Denio,  97;  Lawrence  v.  Fox,  20  N.  T.,  266;  Turk  v. 
Bidge,  41  N.  T.,  206;  Barker  v.  Bradley,  42  N.  Y.,  316;  Arnold  v. 
Lyman,  17  Mass.,  400. 

The  order  should  be  affirmed. 

Seabls,  C,  and  Foote,  C,  concurred. 

By  thb  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 
PtETRNGEB  V.   PbOVIDBNOE  WASHINGTON  InSURANOB  COMPANY. 

Augugt  3,  1885. 

AenoN  ON  Insubance  Policy— Breach  op  Conditions  Must  be  Specially  Pleaded.— 
In  an  action  on  an  insurance  policy,  the  defendant,  if  he  relies  upon  a  breach  of  some  parti- 
cular condition  of  the  policy,  must  specially  plead  it  Evidence  thereof  is  inadmissible  under 
a  general  denial  that  tne  plaintiff  had  permrmed  all  the  conditions  on  his  part. 

AonoN  on  a  polioy  of  insurance.    The  opinion  states  the  facts. 
Sam,  P.  5ose,  for  the  plaintiff. 
PaUerson  dk  Thomas,  for  the  defendant. 

HatJiKTT,  J.  (Orally.)  Mr.  Geo.  W.  Bittinger  brought  an  action 
aeainst  the  Providence  Washington  Insurance  Company  on  a  policy 
of  insurance.  He  alleged,  in  general  terms,  that  he  fulfilled  the  con- 
ditions of  the  polioy;  I  believe,  set  out  the  policy  also.  The  defend- 
ant answered,  in  the  like  general  terms,  that  he  did  not  observe  the 
conditions  of  the  policy.  ''Defendant,  further  answering,  denies 
that  on  the  first  day  of  November,  1883,  or  at  any  other  time,  said 
Atkinson  gave  notice  of  proof  of  loss,  as  provided  in  said  policy, 
and  denies  that  said  Atkinson  performed  all  and  singular  the  condi- 
tions of  said  policy  on  his  part  to  be  performed." 

At  the  trial,  the  defendant  contended  that  updlu  this  state  of  the 
pleadings  the  plaintiff  was  bound  to  prove  affirmatively  that  he  had 
fulfilled  and  executed  all  the  terms  of  the  policy,  and  if  that  was 
not  true,  that  the  defendant  was  at  libertv  to  offer  evidence  to  the 
point  that  some  of  the  conditions  had  not  been  fulfilled,  as  that  the 
property  was  allowed  to  remain  vacant  and  unoccupied  for  some 
time,  and  that  it  was  not  kept  in  operation,  the  property  being  a  mill 
and  furnace  and  the  like;  that  no  watchman  was  kept  on  the  premi- 
ses, as  required  by  the  terms  of  the  policy,  and,  perhaps,  some 
other  things  of  the  same  character.  This  evidence  was  excluded, 
on  the  ground  that  such  defense  must  be  pleaded  specially.  The 
question  has  been  argued  on  motion  for  new  trial,  and  I  see  no  reason 
to  reverse  the  ruling  which  was  made  at  the  trial.  It  is  laid  down 
in  the  books  that  it  is  not  necessary  to  set  forth  in  the  complaint  a 
condition  subseMg[uent,  and  that  a  defendant  relying  upon  it  must 
plead  it.  This  is  true  under  systems  of  pleading  which  admit  of, 
more  general  defenses  than  ours.     Under  the  code  of  this  state,  it 
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is  provided  that  the  answer  shall  be  special.  No  doubt  is  entertained 
that  this  requires  a  specific  denial  to  each  allegation  in  the  com- 
plaint, and  if  it  he  said  that  the  plaintiff  has  declared  only  generally, 
there  is  some  doubt  upon  that,  inasmuch  as  he  has  set  forth  the 
policy  in  his  complaint;  if  the  defendant  accepted  that  method  of 
declaring,  he  was  still  bound  to  plead  his  defense  specially.  In  sec- 
tion 686,  May  on  Insurance,  the  rule  is  so  laid  down.  I  think  there 
can  be  no  doubt  as  to  its  correctness.  It  would  be  extraordinary  if 
a  plaintiff  coming  into  court  with  one  of  these  policies  of  insurance 
should  be  bound  to  have  witnesses  to  every  thing  that  is  set  down 
in  the  policy,  to  prove  everything  which  may  be  set  up  as  a  defense. 
I  say  that  would  be  most  remarkable,  and  nobody  would  have 
greater  reason  to  complain  of  it  than  the  insurance  company  itself, 
because,  if  plaintiff  should  be  fortified  in  all  points  with  an  extra- 
ordinary number  of  witnesses,  the  cost  would  be  yqtj  great. 

The  rule  is,  that  in  respect  to  all  such  matters  the  insurance  com- 
pany must  plead  its  defense  specially,  in  order  that  it  may  put  the 
matter  in  issue. 

The  motion  for  new  trial  will  be  denied,  and  judgment  on  the 
verdict. 
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OIBOUIT  COURT,  DI8TRI0I  OF  OALIFOBNIA. 
Endet  v.  Commeboial  Fibe  Ins.  Oo.  of  N.  Y. 

AwntMt  17,  1885. 

BkmovaIt—Citizenship. — A  suit  cannot  be  removed  from  a  state  to  a  national  court,  un- 
der the  act  of  1875,  on  the  ground  of  citizenship,  unless  the  requisite  citizenship  of  the  par- 
ties  exists,  both  when  the  suit  was  commenced,  and  at  the  time  of  filing  the  petition  for 
removaL 

AMEirDimvT  OF  Petition  in  XT.  S.  Coubtb.— Wherea  petition  for  removal  does  not  show 
the  requisite  citizenship  of  the  parties,  whether  the  circuit  court  is  authorized  to  allow  an 
amendment  showing  jurisdiction,  quoere  ?  But,  conceding  the  power,  where  the  state  coiurt 
has  refused  to  order  the  removal  of  a  cause  on  a  defective  petition,  an  amendment  in  the 
U.  S.  drcuit  court,  to  remedy  the  defect,  is  not  a  matter  of  right,  and  the  court  in  the  ninth 
circuit  will  not  permit  an  amendment.  Inconvenience  of  allowing  amendments  in  such  cases 
pointed  out. 

OnUefnden  ThorrUon^  for  motion. 
Eagon  dk  Armstrong,  contra. 

Sawyeb,  ontcurr  jxtdge.  A  suit  cannot  be  removed  from  a  state 
court  to  a  national  court  on  the  ground  of  citizenship,  under  the  act 
of  1875,  unless  the  requisite  citizenship  of  the  parties  exists,  both 
when  the  suit  was  commenced,  and  at  the  time  of  filing  the  petition 
for  removal:  Oibson  v.  Bruce,  108  U.  8.,  562;  Houston  &  Tex. 
Cent.  E.  Co.  v.  Shirley,  111  U.  8.,  360.  The  record  in  this  case 
does  not  show  the  proper  citizenship  of  plaintiff,  at  the  time  of  the 
commencement  of  the  suit,  and  the  state  court,  therefore,  properly, 
refused  to  make  an  order  removing  Qie  cause. 

Plaintiff  asks  leave  to  amend  his  petition,  in  this  court,  in  such 
manner,  as  to  show  the  proper  citizenship  of  the  parties  to  give 
jurisdiction.  In  McNaughton  v.  8.  Pa.  Ooast  B.  11.  Co.,  2  West 
Coast  Bep.,  664,  and  8.  0.,  xix.  Fed.  Bep.,  883,  doubt  was  ex- 
pressed as  to  the  authority  of  the  court  to  allow  such  an  amend- 
ment, notwithstanding  the  ruling  to  the  contrary  in  some  circuits, 
and  the  inconvenience  of  the  practice  pointed  out.  But,  conced- 
ing the  authority,  it  was  held,  tnat  such  an  amendment  is  not  a  mat- 
ter of  right,  but  a  matter  'resting  in  the  sound  discretion  of  the 
court,  and  oujght  not  to  be  permitted. 

This  court  is  still  satisfied  with  that  ruling,  and  will  adhere  to  it  un- 
til overruled  by  higher  authority.  As  shown  in  the  case  cited,  great 
embarrassments  might  result  from  such  an  amendment,  as  after  an 
amendment  in  the  U.  8.  circuit  court,  the  records  of  both  courts  would 
show  jurisdiction.  The  supreme  court  has  settled  the  point,  that 
the  state  court  is  not  required  to  let  go  its  hold  upon  a  case,  till  a 
proper  cause  for  removal  is  shown  by  its  record.  This  being  so,  upon 
an  amendment  in  the  circuit  court,  both  courts  might  regularly  pro- 
ceed to  render  final  judgments  that  might  be  different,  or  even  be 
opposed,  and  there  be  no  error  disclosed  by  the  record  of  either 
court,  upon  which  the  judgment  could  be  reversed. 

The  amendment  of  the  petition  is  denied,  and  the  cause  remanded, 
with  costs. 
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SUPBEME  COURT  OF  CALIFORNIA: 
No.  9J39. 
COGLAN  v.  BeABD. 
DepattmaU  One,    FiUd  AvguH  18^  1886, 

Findings— SuFFiciENOT  of  Evidence— Specifioations  of  Insufficienot  must  be  Pabp 
TICULAR. — The  sufficiency  of  the  evidence  to  sustain  the  findings,  will  not  be  considered  on  ap- 
peal, if  the  bill  of  exceptions  fails  to  specify  the  particulars  in  which  the  evidence  is  alleged 
to  be  insufficient.  A  specification  that  the  **  court  erred  in  finding  "  certain  facts,  does  not 
meet  the  requirements  of  section  648«  of  the  code  of  civil  procedure. 

Election  Contest —Ballots  as  Evidence.— In  an  election  contest  the  ballots  are  the 
primary  and  best  evidence  of  the  number  of  votes  received  by  any  candidate,  provided  they 
nave  not,  in  any  wav,  been  tampered  with,  and  the  burden  is  upon  the  contestant  to  show 
that  feu^.  Such  ballots  are  not  inadmissible,  from  the  fact  that,  for  a  certain  time,  they  were 
in  the  possession  of  the  contestant  as  the  de  facto  county  clerk. 

The  Same— Statement  of  First  Count  as  Evidence  on  Second  Trial.— On  a  second 
trial  of  an  election  contest,  a  tabulated  statement  showing  the  result  of  the  count,  by  the 
iudge,  on  the  first  trial  of  the  case,  is  admissible  in  evidence,  as  tending  to  show  whether  the 
ballots  had  been  tampered  with  between  the  dates  of  the  trials. 

Appeal  from  a  iadgment  of  the  snperior  court  of  Sacramento 
oonnty,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the  facts. 

John  S.  Carey  and  Wm.  H.  BeoUy,  for  the  appellant. 
W.  C,  Van  Fleet,  and  S.  8,  HoU,  for  the  respondent: 

Belgheb,  C.  C.     This  is  the  second  appeal  in  this  case. 

Upon  the  first  appeal,  the  judgment  was  reversed,  and  the  cause 
remanded  for  a  new  trial:    1  W.  0.  B.,  362. 

On  the  second  trial,  the  judgment  was  again  rendered  in  favor  of 
the  plaintiff,  and,  from  that  judgment,  this  appeal  is  taken. 

The  findings  fully  support  the  judgment,  and  the  only  points  made 
by  the  appellant  are,  that  some  of  the  findings  are  not  justified  by 
the  evidence,  and  that  the  court  erred  in  admitting  certain  evidence 
against  the  objection  of  the  defendant. 

1.  We  cannot  review  the  evidence,  for  the  reason  that  there  is  in 
the  bill  of  exceptions  no  specification  of  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient  to  justify  the  findings.  The 
specification  is  that  ''the  court  erred  in  finding"  certain  facta, 
but  that  does  not  meet  the  requirements  of  the  code:  0.  G.  P.» 
sec.  648. 

But  if  the  specifications  had  been  sufficient,  the  point  would  not 
have  been  well  taken. 

There  was  evidence  which,  if  admissible,  was  sufficient  to  justify 
each  of  the  findings  of  fact. 

2.  At  the  general  election,  held  in  Sacramento  county,  in  Novem- 
ber, 1882,  the  plaintiff  and  defendant  were  candidates  for  election 
to  the  office  of  county  clerk.  According  to  the  returns  of  the  elec- 
tion, as  canvassed*by  the  board  of  supervisors,  the  defendant  had  a 
plurality  of  sixteen  votes,  and  he  received  the  certificate  of  election. 
Ip  due  time  the  plaintiff  commenced  this  proceeding  to  contest  the 
right  of  the  defendant  to  the  office.    The  case  was  tried  before  the 
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saperior  court,  early  in  December,  and  in  the  course  of  the  trial  all 
the  ballots  cast  at  the  election  were  brought  into  court  and  counted 
by  the  judge  presiding.  Judgment  was  rendered  in  favor  of  the  con- 
testant, and  from  tliat  judgment  Beard  appealed  on  the  twenty-sec- 
ond day  of  December,  and,  within  five  days  thereafter,  perfected  his 
appeal  by  filing  the  necessary  bond. 

At  the  time  the  appeal  was  taken  and  perfected,  Thomas  H.  Ber- 
key  was  clerk  of  the  county,  and  the  contestant,  Ooglan,  was  his 
deputy.  Berkey's  term  expired  on  the  eighth  da^  of  January,  1883, 
and  on  that  day.  he  turned  tiie  office,  and  everythmg  pertaining  to  it, 
over  to  Coglan,  who  retained  possession  up  to  the  time  of  the  sec- 
ond trial  of  the  case.  Among  other  things  of  which  he  thus  became 
custodian,  were  the  ballots  cast  at  the  election  to  which  the  contest 
relates.  After  the  ballots  were  counted  on  the  first  trial,  they  were 
replaced  by  Berkey  in  the  vault  of  the  Hall  of  Eecords,  and  the  vault 
was  securely  looked.  When  Berkey  surrendered  the  office  to  Coglan 
he  tamed  over  to  him  also  the  key  to  this  vault. 

On  the  second  trial  the  contestant  first  proved  that  the  ballots 
were  the  genuine  ballots  delivered  to  the  county  clerk  by  the  officers 
of  the  election;  that  they  remained  securly  locked  in  a  vault  and  in 
the  same  condition  as  when  delivered  up  to  the  time  when  they  were 
brought  into  court  to  be  counted  on  tne  first  trial;  that  after  they 
were  counted  they  were  returned  by  the  judge,  who  had  counted 
them,  to  their  respective  envelopes,  and  were  again  securely  and 
carefuUy  sealed  up  by  him  and  a  strip  of  paper  was  gummed  over 
the  opening  cut  in  the  envelope,  on  which  he  wrote  his  initials;  that 
they  were  then  returned  to  the  vault  and  remained  there  in  no  way 
changed  or  tampered  with  until  they  were  brought  into  court  to  be 
again  counted  on  this  trial.  The  contestant  then  offered  in  evidence 
fhe^ballots  from  ten  precincts  of  the  county  and  asked  that  they  be 
counted.  The  defendant  objected  to  the  ballote  being  received  in 
evidence  or  counted,  upon  the  ground  that  it  appeared  that  the  said 
ballots,  and  all  the  ballots  returned  to  the  county  clerk  from  the 
several  precincts  of  the  couniy,  had  been  ever  since  the  eighth  day 
of  January,  1883,  in  the  sole  and  exclusive  possession  of  the  con- 
testant; that  they  had  therefore  not  been  Kept  by  the  o.fficer  to 
whose  custody  the  law  committed  them;  that  they  should  have  been 
kept  by  the  county  clerk,  and  that  contestant  is  not  and  never  has 
been  the  couniy  clerk,  but  has  intruded  himself  into  and  usurped 
the  office  without  anv  color  of  right  thereto. 

The  court  overruled  the  objection  and  the  ballots  were  then 
counted,  the  defendant  reserving  an  exception. 

We  do  not  think  the  court  erred  in  ite  ruling. 

As  soon  as  all  the  ballots  are  counted  after  an  election  they  must 
be  carefully  sealed  in  a  strong  envelope  by  the  officers  of  the  elec- 
tion and  must  then  be  delivered  to  the  couniy  clerk,  who  is  required 
to  keep  the  packages  imopened  and  unaltered  for  twelve  months, 
unless  within  that  time  a  contest  in  regard  to  the  election  is  com- 
menced and  brought  to  trial:    Political  Code,  sees.  1,259  to  1,266. 
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In  case  of  a  oontest  the  ballots  are  the  primary  and  best  evidence 
of  the  number  of  votes  received  by  any  oandidate,  provided  they 
have  not  in  any  way  been  tampered*^with;  and  the  burden  is  upon 
the  contestant  to  show  that  fact:  People  v.  Holden,  28  Cal.,  133; 
Ooglan  V.  Beard,  1  West  Coast  Bep.,  862. 

After  the  eighth  day  of  January,  Ooglan  became  the  county  clerk,  de 
facto  if  not  dejure,  and  the  law  gave  him  custody  of  these  ballots 
and  enjoined  upon  him  the  duty  of  taking  care  of  them.  This  duty 
was  performed  in  the  interest  of  the  pablic  and  not  of  himself. 
When  the  case  came  on  for  trial  the  fact  that  he  had  had  the  cus- 
tody of  the  ballots  should  have  led,  and  doubtless  did  lead,  the 
court  to  scrutinize  them  with  greater  care  than  it  would  if  the^  had 
been  produced  from  the  custody  of  some  other  person;  but  it  did 
not,  we  think,  render  them  wholly  inadmissible  as  evidence.  The 
questions  were:  Were  they  the  genuine  ballots  cast  by  the  voters, 
and  had  they  been  kept  in  the  same  condition  that  they  were  in 
when  delivered  by  the  officers  of  the  election  to  the  clerk?  These 
questions  being  answered  in  the  affirmative  they  were  receivable 
in  evidence.  Ar  was  said  in  People  v.  Livingston,  79  N.  Y.,  287: 
' '  The  preservation  of  the  boxes  inviolate  being  the  ultimate  ob- 
ject of  the  statute,  if  that  is  in  fact  accomplished,  the  omission  to 
observe  all  the  formalities  to  secure  that  object  is  not  fatal  to  the 
evidence.  Such  omission  would  weaken  the  force  of  the  evidence 
and  induce  greater  caution  in  regarding  it,  but  would  not  necessarily 
destroy  it." 

The  rule,  invoked  by  counsel  for  appellant,  that  it  is  only  as  to 
the  public  and  third  persons  that  the  acts  of  a  cfe  /ado  officer  are 
held  valid,  and  that  they  are  not  valid  when  they  are  for  his  own 
benefit,  does  not  apply  here.  In  keeping  the  ballots  Coglan  did 
not  act  for  himself,  but  for  the  public.  iNor  is  he  alone  interested 
in  the  controversy.  '^  The  public  is  interested  in  a  contest  of  this 
character.  It  is  not  a  matter  solely  between  the  parties  to  the 
record:"    Searcy  v.  Grow,  15  Cal.,  119. 

' '  Theoretically  the  people  alone  are  interested  in  the  determina- 
tion of  the  controversy  involved  in  this  case:"  People  v.  Holden, 
28  0al.,  139. 

3.  The  court  admitted  in  evidence,  against  the  objection  of  the 
defendant,  a  tabulated  statement  showing  the  result  of  the  count 
by  the  judge  on  the  first  trial  of  the  case  of  the  ballots  recounted 
on  this  trial,  and  this  ruling  is  assigned  as  error. 

When  the  tabulated  statement  was  offered,  it  was  admitted  by 
counsel  for  defendant  to  be  correct,  and  the  only  objection  to  it  was 
that  it  was  secondary  evidence  of  the  contents  of  the  ballots,  and 
that  the  ballots  were  the  best  and  only  competent  evidence  to  impeach 
the  returns  of  the  precinct  officers. 

The  principal  point  made  by  the  defendant,  was  that  Ooglan  had 
had  the  custody  of  the  ballots,  and  had  had  an  opportunity  to  manin- 
ulate,  and  change  them,  and,  therefore,  they  were  not  admissible 
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in  evidence  at  all;  and  the  burden^  as  we  have  seen^  was  upon  him 
to  show  that  they  had  not  been  changed. 

It  would  seem  that  anything  tending  to  show  that  fact  was  admis- 
sible, and  what  more  persuasive  evidence  could  be  offered  than  a 
comparison  of  the  results  of  the  two  counts  ?  Certainly  it  would 
seem  to  follow,  if  the  results  were  the  same,  that  the  ballots  must 
have  remained  inviolate  during  all  the  time  Goglan  had  the  custody 
of  them. 

We  do  not  think  the  court  erred  in  receiving  and  examining  the 
tabulated  statement  showing  the  results  of  we  count  on  the  first 
trial. 

The  judgment  should  be  affirmed. 

Sbabls,  C,  and  Foots,  C,  concurred. 

By  the  Ooubt.  For  llie  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


No.  9.902. 

Jones  v.  Morgan,  Tbeasurer,  etc. 

Department  One.    Filed  August  18,  1886, 

HAjnDATE  Against  County  Tbeasobib— Petition— Allegations  of  when  Sufficient. — 
A  petition  for  a  writ  of  mandate  to  compel  a  county  treasurer  to  pay  a  warrant  issued  to  the 
pluntiff  by  the  county  auditor,  need  not  alles^e  that  the  claim  of  plaintiff  '*  was  ordered 
paid,"  by  the  board  of  supervisors,  if  it  be  allied  that  such  board  **  audited  and  allowed 
said  claim  "  and  "  orderea  the  auditor  to  draw  his  warrant  in  favor  of  the  plaintiff  on  the  de- 
fendant as  treasurer/*  for  the  amount  thereof.  If  such  allegations  are  not  denied  their  truth 
is  admitted. 

FnrDiNOS  Held  Sustained.— The  findings  that  the  warrant  in  question  was  the  property 
of  the  petitioner;  that  it  was  duly  presented  to  and  refused  payment  by  the  defendant,  and 
by  reason  of  such  refusal  no  damage  had  resulted  to  the  plaintiff,  held  sustained. 

SupHBVisoBs— Retaining  District  Attorney — Contract  when  Valid. — A  board  of 
saperviaors  has  power  to  retain  the  district  attorney  of  their  county  to  attend  to  a  case  in 
which  the  coianty  is  interested,  but  which  is  to  be  tried  in  another  county  after  his  term  of 
office  should  expire.  Such  contract  is  not,  in  effect^  for  an  increase  of  the  district  attomey^s 
■alary,  and  is  not  void  because  made  with  the  district  attorney  during  his  term  of  office. 

Appeal  from  a  jadgment  of  the  superior  court  of  Butte  county^ 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.    The  opinion  states  the  facts. 

John  G.  Oray^  for  the  appellant. 

r.  B.  Beardan  &  Son,  for  the  respondent. 

FooTEy  G.  The  plaintiff  brought  a  petition  for  a  writ  of  man- 
date in  the  superior  court  of  Butte  county  against  the  defendant,  as 
treasurer  of  that  county,  the  object  being  to  compel  the  treas- 
urer to  pay  a  warrant  issued  to  the  plaintiff  previously  by  the  au- 
ditor of  the  said  county. 

In  referring  to  the  action  of  the  board  of  supervisors  of  said 
ooxmty,  in  his  petition,  the  plaintiff,  among  other  things,  avers, 
"  that  at  the  said  December  session  of  said  board  of  supervisors  the 
said  board  audited  and  allowed  said  claim  of  plaintiff  in  the  sum  of 
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five  hundred  dollars,  and  ordered  the  auditor  of  Butte  county  to 
draw  a  warrant  in  favor  of  plaintiff  on  the  defendant,  as  treasurer 
of  said  county,  for  said  sum  of  five  hundred  dollars." 

This  petition  was  demurred  to  and  answered  at  the  same  time. 

The  grounds  of  demurrer  were  *'that  the  petition  did  not  state 
facts  su£Bci6nt  to  authorize  the  court  to  grant  the  writ  of  mandate, 
or  to  give  any  relief."  The  demurrer  was  overruled.  A  trial  on 
the  merits  was  then  had  of  the  case,  by  the  court,  a  jury  being 
waived. 

The  judgment  of  the  court  was  to  order  a  peremptory  writ  of 
mandate,  as  prayed  for,  and  for  costs  against  the  defendant. 

A  new  trial  was  moved  for  and  denied.  On  this  motion,  a  state- 
ment was  agreed  upon  in  open  court,  and  by  a  stipulation  it  was 
afterward  agreed  that  it  should  be  the  statement  upon  appeal. 

From  the  judgment  of  the  court,  and  its  order  denying  the  mo- 
tion for  a  new  trial,  an  appeal  was  taken. 

The  only  ground  relied  on  in  argument  by  the  appellant,  to  reverse 
the  court  below  in  its  ruling  on  the  demurrer,  is  that  the  complaint 
did  not  set  out,  in  reference  to  the  claim  of  plaintiff,  "  it  was  ordered 
paid  "  in  the  very  language  of  the  statute. 

The  complaint  recited  that  the  board  ot  supervisors  of  Butte 
county  ''  audited  and  allowed  said  claim  of  plaintiff  in  the  sum  of 
five  hundred  dollars,  and  ordered  the  auditor  of  Butte  county  to 
draw  a  warrant  in  favor  of  plaintiff  on  the  defendant,  as  treasurer 
of  said  county,  for  said  sum  of  five  hundred  doUars.*' 

It  further  alleged  'Hhat  on  the  twelfth  day  of  December,  1884, 
the  auditor  of  said  county  of  Butte,  in  pursuance  to  said  order  of 
the  said  board  of  supervisors  of  said  county,  issued,  drew  and  de- 
livered to  plaintiff  a  warrant  for  said  sum  of  five  hundred  dollars." 

The  allegations  in  the  complaint  thus  demurred  to  were,  we  think, 
entireljT  full  and  sufficient.  A  similar  complaint  to  the  one  under 
discussion  was  held  to  be  good  by  this  court  in  the  case  of  Connor 
V.  Morris,  23  Gal.,  461. 

Upon  the  trial  of  the  case  at  bar,  it  was  stipulated  by  counsel  in 
open  court,  that  the  only  questions  and  issues  to  be  submitted  to 
the  court  were: 

1.  Is  the  petitioner  the  party  beneficially  interested  and  owner 
of  the  warrant  set  forth  in  the  petition  ? 

2.  Has  the  warrant,  set  forth  in  the  petition,  been  duly  presented 
to  the  defendant  for  payment,  and  payment  demanded  thereof,  and 
payment  refused  ? 

3.  Has  the  plaintiff,  petitioner,  suffered  any  damage  by  reason 
of  the  refusal  of  defendant  to  pay  the  warrant  set  out  in  the  petition  ? 

4.  Is  the  warrant,  set  forth  in  the  petition,  founded  on  a  legal 
claim  against  the  county  of  Butte  ? 

The  court  found  that  the  warrant  was  the  property  of  the  peti- 
tioner; that  it  was  duly  presented  to  and  refused  payment  by  the  de- 
fendant, and  by  reason  of  such  refusal  to  pay  it,  no  damage  had  re- 
sulted to  the  plaintiff. 
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Upon  the  first  tiiree  propositions,  there  can  be  no  donbt  of  the 
correctness  of  the  findings,  and  this  is  so  plain  that  discussion  of 
them  is  needless. 

It  is  strenuonsly  argued  by  the  appellant,  that  the  board  of  snper- 
Tisors  of  Butte  county,  never  ordered  the  claim  of  the  petitioner  to  be 
paid,  but,  in  his  answer  to  the  petition,  he  did  not  deny  the  allega- 
tions of  the  complaint  upon  that  point,  hence  those  allegations  are 
by  the  pleadings,  admitted  to  be  true. 

It  being  thus  virtually  admitted,  by  the  pleadings,  that  the  ques- 
tion raised  by  the  appellant  above  alluded  to,  is  without  the  issues 
to  be  tried,  and  that  too  by  the  act  of  the  defendant,  he  cannot  be 
heard  to  complain  here. 

The  appellant  further  contends  that  the  trial  court  erred,  in  over- 
ruling his  objection  to  the  introduction  of  warrant  ''No.  773"  in 
evidence,  but  as  the  objector  did  not  see  proper  to  include  in  the 
stipulation  of  issues  to  be  passed  on  by  the  court,  any  question  as  to 
the  validiiy  of  the  warrant  on  its  face,  but  expressly  agreed  to  ex- 
clude it,  by  agreeing  that  the  issues  thus  submitted  by  the  stipula- 
tion, were  the  only  issues,  he  could  not,  under  those  issues  thus 
limited,  be  heard  legally  to  object  to  the  introduction  of  the  warrant 
in  evidence,  nor  can  we  entertain  such  objection  here. 

Ajb  to  the  point  made  that  the  contract  was  void  and  the  warrant 
likewise,  because  the  petitioner  sought  to  have  his  salary  increased 
and  that  in  allowing  his  claim  and  ordering  the  warrant  to  be  drawn 
for  it,  the  board  of  supervisors  of  Butte  county  increased  his  salary, 
it  is  plain  from  the  evidence  that  no  such  thing  was  in  contempla- 
tion, or  was  done. 

The  evidence  shows  that  the  petitioner  was  district  attorney  of 
Butte  county  up  to  January  5,  1885,  that  the  board  of  supervisors 
of  Uiat  county  employed  him  to  attend  to  a  case  which  was  not  to  be 
tried  until  his  term  of  office  should  expire;  that  the  case  had  been 
transferred  before  his  employment  to  Sutter  county,  and  that  the 
petitioner  was  retained  to  go  into  that  county  and  look  after  the 
case  and  protect  the  interests  of  Butte  county.  The  board  of  super- 
visors in  their  discretion  certainly  had  the  power,  in  this  sort  of  a 
case,  to  employ  counsel  to  attend  to  Butte  county's  interests  in  Sut* 
ter  couniy,  and  the  fact  that  they  retained  their  then  district  at- 
torney to  go  out  of  his  own  county,  and  attend  to  the  case  like  any 
other  attorney,  and  agreed  to  pay  him  for  it,  was  not  an  increase  of 
his  salary  for  anything  he  had  done  or  ought  to  have  done,  or  was 
to  do  while  holding  his  office  in  Butte  county. 

But  the  last  and  most  important  objection  raised  by  the  defend- 
ant is,  that  the  contract  on  which  the  claim  is  based  is  void,  for  the 
reason,  as  he  contends,  that  neither  the  petitioner  could  make  such 
a  contract  with  the  board  of  supervisors  nor  the  board  of  super- 
visors with  him.  In  this  connection,  it  is  urged  that  a  district  at- 
torney being  by  law  the  legal  adviser  of  the  board  of  supervisors  of 
his  county,  cannot  make  any  contract  with  them  as  to  any  employ- 
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ment  which  entails  any  payment  of  money  to  him,  other  than  his 
compensation  fixed  by  law. 

It  is  urged  that  this  cannot  be  done  because,  as  a  county  officer, 
the  district  attorney  cannot  contract  with  the  board  of  supervisors 
of  a  county,  he  being  like  a  director  in  a  corporation  or  a  member 
of  a  town  council  or  a  member  of  such  board  of  supervisors. 

The  district  attorney  is  the  legal  adviser  of  the  board  of  super- 
visors of  his  county,  and  as  to  all  cases  of  the  county  pending  in 
the  courts  which  it  is  his  duty  as  district  attorney  to  appear  in  and 
conduct,  he  can  make  no  contract  with  that  board  to  receive  any 
compensation  outside  of  that  allowed  him  by  law;  but  when  it  is 
sou^t  by  that  board  to  secure  his  services  as  an  attorney  at  law 
and  the  services  are  to  be  rendered  outside  of  the  county  of  which 
he  is  district  attorney,  and  the  contract  for  their  rendition  is  made 
in  ^ood  faith,  and  they  are  of  a  character  for  which  such  a  board 
in  its  discretion  has  the  lawful  right  to  employ  counsel,  we  are  not 
prepared  to  say  it  cannot  be  done. 

The  case  of  Mayor,  etc.,  of  Niles  v.  Muzzy,  33  Mich.,  62,  is  a  case 
in  point.  Muzzy  was  an  attorney  at  law,  and  also  mayor  and  coun- 
cilman of  the  town  of  Niles.  While  occupying  the  municipal  office, 
that  corporation  employed  him  as  an  attorney  at  law  through  its 
council,  to  attend  to  a  suit  in  which  it  was  interested  in  a  neighbor- 
ing court.  He  attended  to  the  case  in  that  tribunal,  demanded  his 
fee,  it  was  refused  payment,  and  he  brought  suit  for  it. 

On  the  part  of  the  town  the  point  was  urged,  that  by  reason  of  Mr. 
Muzzy  being  a  municipal  officer,  he  could  not  claim  pay  for  his  ser- 
vices as  an  attorney  at  law;  but  the  supreme  court  of  Michigan  de- 
clared that  he  was  entitled  to  pay  for  such  services,  as  there  had 
not  been  shown  in  the  case  any  fraudulent  or  collusive  conduct  on 
his  part,  or  that  of  any  other  of  the  municipal  officials. 

In  Kansas  a  county  attorney  recovered  for  services  performed 
upon  an  implied  contract  in  prosecuting  a  criminal  action,  in  a 
county  of  which  he  was  not  an  officer,  the  action  being  one  in  which 
his  county  was  interested :  Huffman  v.  Board  of  Commissioners  of 
Greenwood  Co.,  23  Kan.,  281. 

We  hold  to  the  doctrine  held  heretofore  by  this  court  in  the  cases 
of  Andrews  v.  Pratt,  44  Oal.,  317,  and  San  Diego  v.  S.  D.  &  L.  A. 
B.  B.  Co.,  44  Cal.,  106;  but  they  were  dissimilar  to  the  case  under 
consideration. 

The  petitioner  here  is  neither  a  member  of  the  board  of  super- 
visors of  a  county  or  a  stockholder  or  director  in  a  railroad  corpor- 
ation, seeking  to  contract  with  himself  on  the  part  of  the  corporation 
or  board  of  wnich  he  is  a  member. 

There  does  not  appear  in  the  record  before  us  any  evidence  that 
the  petitioner  has  been  guilty  of  the  least  bad  faith  in  making  his 
contract  with  the  board  of  supervisors  of  Butte  county,  or  tha^  he 
or  any  one  for  him  has  exercised  any  undue  influence  over  that 
board  in  the  matter,  neither  is  it  evidenced  in  any  way  that  'such 
board  of  supervisors  was  beneficially  interested  m  the  claim,  or 
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ware  aotnaied  throoghout  the  transaction  hj  any  motive,  save  that 
jnooeeding  from  an  nonest  desire  as  guardians,  so  to  speak,  of  pro- 
tecting to  the  best  of  their  skill  and  jadgment  the  interests  of  said 
ooiinty»  and  in  the  utmost  good  faith  toward  all  concerned. 

We  are  of  the  opinion  that  the  jadgment  and  the  order  of  the 
conrt  denying  a  new  trial  ought  to  be  affirmed. 

SsABLSy  C,  and  Belcher,  0.  C.  concurred. 

By  thb  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  jadgment  and  order  are  affirmed. 


No.  9.543. 

Hagqin  v.  Bayhohd  et  al. 

DepaHmmU  One.    Filed  AuguH  18, 1SS5. 

£jscTimrT—CBOfl&-Ck>iCFLAiNT— Specific  Psstobmaiiok— Vebdiot  Advisobt  ur  Equitt 
Cask. — In  ui  action  of  ejectment,  a  croeB-complaiot,  setting  up  a  parol  contract  for  a  lease, 
and  praying^  for  the  specific  performance  thereof,  constitutes  a  case  in  equity;  and  the  ver- 
dict off  the  jury,  on  the  issues  so  raised,  is  merely  advisory,  and  may  be  disregarded  by  the 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendants  a  new  trial.    The  opinion  states  the  facts. 

c7.  H.  JttcKune,  A,  P.  Catlin  and  Elwood  Bruner,  for  the  appellants. 
H.  O.  dt  W.  H.  Bealty,  for  the  respondent. 

Bblcheb,  C,  C.  This  is  an  action  of  ejectment.  The  defendants 
answered,  admitting  the  plaintiff's  ownership  of  the  demanded 
premises,  and  setting  up  by  way  of  cross  complaint  that  they  entered 
iqpon  the  premises  and  made  valuable  improvements  thereon  under 
a  parol  contract  that  the  plaintiff  would  give  them  a  written  lease  of 
the  premises  for  a  number  of  years;  and  they  prayed  for  a  decree 
eompelling  a  specific  performance  of  the  contract. 

Yfhen  vne  case  came  on  for  trial  the  court  ruled  that  the  issues 
made  by  the  crdss  complaint  and  the  answer  thereto,  must  be  first 
tried  and,  at  request  of  defendants,  impaneled  a  jury  to  find 
upon  those  issues.  At  the  close  of  defendants'  testimony,  the 
court,  on  motion  of  plaintiff,  granted  a  nonsuit  as  to  the  cross  com- 
plunt. 

The  defendants  then  waived  a  jury  trial  of  the  issues  arising  upon 
the  plaintiff's  complaint  and  their  answer  thereto,  and  the  case  was 
tried  by  the  court.  Judgment  was  rendered  in  favor  of  the  plaint- 
ifi^  and  from  that  judgment  and  an  order  denying  a  new  trial  triis  ap- 
peal is  taken. 

There  was  no  error  in  granting  the  nonsuit.  The  facts  stated  and 
tike  relief  asked  in  the  cross  complaint  constituted  a  case  in  equity, 
and  it  is  well  settled  that  in  such  a  case  the  verdict  of  a  jury  is 
merely  advisory  and  may  be  disregarded  by  the  court:    Bates  v. 
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Gage,  49  Gal.,  126;  Johnson  y.  Powers,  2  West  Coast *Bep.,  740; 
Sweetser  v.  Dobbins,  3  West  Coast  Eep.,  616. 

The  court  found  npon  all  the  issues  raised  by  the  complaint,  the 
cross  complaint  and  the  answers  thereto,  against  the  defendants. 
It  is  now  insisted  that  these  findings  were  not  justified  by  the  eyi- 
dence,  and  that  the  judgment  should  therefore  be  reyersed. 

We  haye  carefully  read  oyer  all  the  testimony  found  in  the  tran- 
script and  are  unable  to  agree  with  the  yiews  of  the  appellants.  It 
would  subserye  no  useful  purpose  to  state  the  testimony  at  length, 
but  we  think  it  clearly  appears  that  Mackay,  plaintiff's  agent,  neyer 
pretended  to  haye  any  authority  to  make  leases,  eyen  for  a  year^  and 
that  plaintiff  neyer  held  him  out  as  an  agent  for  that  purpose.  It 
does  not  clearly  appear  that  Mackay  eyer  made  the  agreement  set 
up  in  the  cross  complaint,  and  if  it  did  there  is  nothing  to  show  that 
the  plaintiff  knew  of,  or  in  any  way  ratified,  the  unauthorized  act. 

The  defendants  had  a  lease  for  the  year  1882,  and]  they  paid^the 
rents,  but  the  fact  that  the  plaintiff  receiyed  those  rents  could  not 
haye  the  effect  to  ratify  the  alleged  agreement  for  a  lease  for  three 
years,  with  a  priyilege  of  two  years  more. 

The  judgment  and  order  should  be  affirmed. 

Seabls,  C,  and  Foote,  C,  concurred. 

By  the  Coubt.  For  the  reasons^  giyen  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


No.  9.685. 

Sheldon  v.  Mxjll. 

JJepartment  One.    Filed  Avgtut  18, 1886. 

Ejsctmbnt— OusTEB— P0B8K88ION  BT  Dbfendant.— To  Bustain  an  action  of  ejectment  the 
defendant's  posseesion  may  be  sufficient  to  constitute  an  ouster,  although  the  land  in  contio- 
▼eny  had  not  been  so  indoeed  as  to  deprive  the  plaintiff  of  the  poflseeaion  of  the  same. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  fayor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Freerruxn  dt  Bates,  for  the  appellant. 
A,  P.  CaUirit  for  the  respondent. 

Seabls,  0.    Ejectment  to  recoyer  a  strip  of  land. 

The  jury  rendered  the  following  yerdict: 

' '  We,  the  jury  in  the  aboye-entitled  cause,  find  for  the  defendant, 
on  the  ground  that  he  has  not  had  possession  of  any  of  the  land 
sued  for." 

Plaintiff  and  defendant  were  adjoining  owners  of  land. 

In  December,  1881,  defendant  constructed  a  fence,  apparently  aa 
and  for  a  line-fence  between  himself  and  plaintiff,  but  which  was 
not  on  the  line,  being  oyer  on  plaintiff's  land,  and  leaying  a  narrow 
strip  thereof  on  defendant's  side. 
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The  fence  did  not  make  an  inolosure,  extending  only  a  portion  of 
ihe  way  along  the  yioinity  of  the  line  and  at  the  end  of  sach  fence 
there  was  an  open  space  by  which  egress  and  ingress  could  be  had 
from  and  to  plaintiff's  land. 

At  the  trial,  plaintiff  asked  the  court  to  instruct  the  jury  as 
follows: 

"  It  is  not  necessary  for  the  plaintiff  to  show  that  the  defendant 
surrounded  the  land  in  controversy  by  an  inclosure.  The  defend- 
ant is  to  be  deemed  to  be  in  possession  of  such  part  of  the  land,  if 
8Dy,  as  he  occupied  and  used  in  the  same  manner  that  owners  of 
land  of  like  character  in  that  neighborhood  commonly  occupy  and 
use  ihem.'^ 

The  court  refused  to  give  the  instruction,  which  refusal  was  ex- 
cepted to,  and  is  assigned  as  error. 

The  court  at  request  of  defendant  instructed  the  jury  as  follows : 

"  In  order  to  entitle  plaintiff  to  recover  the  strip  of  land  claimed 
in  this  action  it  must  appear  to  the  jury  from  the  evidence  that  de- 
fendant so  inclosed  the  same  as  to  deprive  plaintiff  of  the  posses- 
sion  of  the  same,  and  to  appropriate  the  same  to  his  own  exclusive 
use,  and  that  the  land  so  inclosed  belongs  to  plaintiff.*' 

The  giving  of  which  is  also  assigned  as  error. 

It  wm  be  preceived  that  by  the  instruction  refused  and  the  one 
given,  the  court  indicated  to  the  jury  very  clearly  that  to  constitute 
an  ouster,  it  was  necessary  that  defendant  should  have  inclosed  the 
land  in  dispute  so  as  to  deprive  plaintiff  of  the  possession  thereof, 
and  in  defendant's  third  instruction,  the  court  told  the  jury  they 
mnst  be  satisfied  from  the  evidence  that  by  means  of  fences,  defend- 
ant 80  inclosed  the  strip  of  land,  so  as  to  deprive  plaintiff  of  the 
possession  of  the  same. 

Actual  possession  of  land  maybe  had  without  fences  or  inclosure: 
McCreer^  v.  Everding,  44  Oal.,  246. 

Indosing  land  by  a  fence,  is  evidence  of  possession,  but  it  is  not 
the  (ndy  evidence  of  possession. 

He  who  enters  upon  land,  occupies  it,  subjects  it  to  his  will  and 
dominion  for  a  purpose  to  which  it  is  adapted,  excluding  all  other 
peiBons  therefrom,  and  is  in  the  exclusive  enjoyment  of  its  advan- 
tages and  products,  is  as  much  in  the  possession  of  such  land  as 
though  lie  had  inclosed  it  with  a  fence.  In  Sunol  v.  Hepburn,  1 
Cal.,  254,  the  court  held  that  the  fact  that  cattle  and  horses  of  a  per- 
son had  roamed  over  and  grazed  upon  a  tract  of  land,  does  not,  of 
itself  alone,  make  out  an  actual  possession  of  the  land  in  him. 

A  person,  however,  who  marks  off  the  boundaries  of  a  tract  of 
land,  reasonable  in  extent,  and  habitually  uses  the  same  for  pastur- 
age of  stock,  confining  his  cattle  thereon,  and  excluding  all  others 
therefrom,  by  the  aid  of  herdsmen,  employed  by  him  for  that  pur- 
pose, the  land  being  adopted  to  the  purpose  indicated,  is  as  muon  in 
the  actual  possession  of  such  land  as  though  he  had  inclosed  it  by  a 
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**  The  possession  to  be  shown  in  the  defendant,  in  an  action  of 
ejectment,  need  not  be  actual  as  oontradistiDgnished  from  oanstmctive 
in  its  character:'*     Crane  y.  Ghiradelli,  45  Cal.,  236. 

In  the  present  case,  there  was  evidence  tending  to  show  that  de- 
fendant had  built  his  fence  over  the  line,  and  upon  the  land,  of 
plaintiff. 

The  defendant,  who  was  a  witness  in  his  own  behalf,  on  cross-ex- 
amination, said:  ''  Since  December  of  last  year,  I  have  used  the 
land,  the  same  as  before.  Have  run  my  sheep  on  it.  I  suppose  the 
sheep  run  up  to  the  new  fence.  I  had  the  same  use  and  occupation 
of  the  part  up  to  the  new  fence  as  of  any  part  of  my  place,  and  I 
claimed  the  right  to  use  up  to  that  fence.  I  supposed  the  fence  was 
on  my  land.  I  used  the  part  adjoining  the  fence  the  same  as  I  used 
all  my  high  land." 

This  testimony  tended  to  show  that  defendant  was  in  possession  of 
the  land  in  dispute,  claiming  it  as  his  own. 

The  instruction  refused,  and  those  given,  tal^en  together,  indicated 
to  the  jury  that  the  evidence  of  possession  in  defendant  was  of  no 
avail,  and  did  not  amount  to  an  ouster,  unless  defendant  had  so  in- 
closed the  lands  as  to  deprive  plaintiff  of  the  possession  of  the  same. 

This  was  error  for  which  the  judgment  should  be  reversed  and  a 
new  trial  granted. 

Beloheb,  C.  C,  and  Foote,  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  cause  remanded  for  a  new  triaL 


No.  9,669. 

Cox  t;.  Woods,  Adhinistbatob,  etc. 

IkpafimaU  One.    FOedAv/nai  19,  1S86. 

RiroBiCATioK— Eytoerob  of  Mibtakb.— The  power  of  courts  of  equity  to  reform  written 
inBtniments  ia  one  in  the  exeroiBe  of  which  great  caution  should  be  observed.  Such  instni* 
ment  will  not  be  reformed,  on  the  ground  that  there  was  a  mistake  in  drafting  it,  unless  the 
evidence  thereof  Ib  clear,  satisfactory  and  free  from  reasonable  doubt  The  evidence  in  this 
case  reviewed  and  held  not  to  oonform  to  this  requirement 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

D.  E,  Aleacander^  for  the  appellant. 
J.  C.  Tubba^  for  the  respondent. 

Belcher,  C.  C.  Before  a  written  instrument  can  be  reformed,  on 
the  ground  that  there  was  a  mistake  in  drafting  it,  the  evidence  that 
there  was  a  mistake  should  be  clear,  satisfactory,  and  free  from  rea- 
sonable doubt:  Wachendorf  v.  Lancaster  et  al.,  61  Iowa,  609. 

The  power  of  courts  of  equity  to  reform  written  instruineBts  is 
one  in  the  exercise  of  which  great  caution  should  be  observed.    To 
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justify  tlie  court  in  ohanging  the  language  of  the  instrument  sought 
to  be  reformed,  in  the  absence  of  fraud,  it  must  be  established  that 
both  parties  agreed  to  something  different  from  what  is  expressed  in 
the  writing,  and  the  proof  upon  this  point  should  be  so  clear  and 
convincing  as  to  leave  no  room  for  doubt:  Mead  v.  Westchester  Fire 
Ins.  Co.,  64  N.  Y.,  455;  see  also,  Gillespie  v.  Moon,  2  Johns.  Ch., 
585;  Heame  v.  Marine  Ins.  Co.,  20  Wall.,  490. 

In  this  case  the  proof  was  not  clear  and  satisfactory  to  the  court 
below  that  any  mistake  was  made  in  drawing  the  note  sued  on.  As 
written,  it  bore  "interest  at  one  per  cent  per  annum,*' and  it  was 
claimed  that  the  word  "  annum  "  was  written  by  mistake  in  place  of 
the  word  "  month."  The  only  witness  called  to  prove  the  mistake, 
was  Nichols,  who  wrote  the  note.  In  his  examination  in  chief,  he 
said:  ''The  way  I  understand  it,  the  understanding  was  one  per 
cent — twelve  per  cent  per  annum;  that  is  what  I  paid  Cox — what  I 
took  it  for.  I  did  not  nol^ce  that  the  word  annum  was  in  the  note."  In 
his  cross-examination,  he  first  said :  ''  The  rate  of  interest  was  twelve 
per  cent,  one  per  cent  per  month."  But,  when  asked  if  he  read  the 
note  to  Mr.  Hobbsand  Mr.  Cox,  after  he  had  drawn  it  up,  he  said: 
*'  Yes,  I  called  Mr.  Cox's  attention  particularly  to  the  word  annum 
in  the  note,  and  the  agreement  between  him  and  Hobbs  was  one  per 
cent." 

This  was  all  the  testimony  iutroduced  upon  the  subject,  and  it  cer- 
tainly did  not  make  the  plaintiff's  case  so  clear  and  convincing  as  to 
leave  no  room  for  doubt. 

The  last  question  to  the  witness  was  objected  to  by  the  plaintiff, 
as  irrelevant  and  immaterial,  but  we  think  there  was  no  error  in  over- 
ruling the  objection. 

The  judgment  should  be  a£Snned. 

ScAHLS,  C,  and  Foote,  C,  concurred. 

Bi  THE  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


Na  9.753. 

Clundb  V.  Sacramento  Lumbeb  Compakt. 

Department  One,    Filed  August  19, 1886, 

Specmc  Perfobxancb— Declarations  or  Aoemt  when  Inadmissible.— In  an  action  for 
tbe  ipecific  peif  onnanoe  of  a  parol  contract,  entered  into  by  an  agent  on  behalf  of  his  prind- 
pal,  ike  decorations  of  mich  agent,  made  a  Tear  or  two  after  the  contract,  and  explanatory 
tboeof,  are  inadmiflBible  against  his  prindpaL 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county^  entered  in  favor  of  the  plaintiff^  and  from  an  order  denying 
the  deiendant  a  new  trial.    The  opinion  states  the  facts. 

Freeman  dt  BtjUea,  for  the  appellant. 
A.  P.  Catlin,  for  the  respondent. 
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FooTE,  0.  The  plaintiff  seeks  to  enforce  the  specific  performance 
of  a  verbal  agreement,  bj  compelling  the  defendant  to  execute  a 
lease  of  certain  premises  for  the  term  of  five  years.  The  findings 
of  the  court  upon  the  facts,  the  evidence  being  conflicting,  ought 
not  to  be  disturbed,  unless  something  was  improperly  admitted 
which  was  injurious  to  the  defendant.  It  is  claimed  by  counsel 
that  the  statements  and  declarations  of  Goodhue,  the  defendant  cor- 

E oration's  manager,  made  after  his  verbal  agreement  to  lease  for 
is  principal  the  premises  about  which  this  contention  is  had,  were 
incompetent  as  evidence  to  bind  such  principal,  since  they  were 
narrations  of  facts  which  occurred  at  the  time  the  agreement  was 
entered  into. 

The  evidence  discloses  the  fact  that  those  declarations  and  state- 
ments, on  the  part  of  Goodhue,  were  made  a  year  or  two  after  the 
alleged  parole  agreement  for  the  lease  of  five  years  was  consummated 
by  him  for  his  principal  with  the  plaintiff,  and  that  they  set  out  and 
stftted  the  terms  and  tenor  of  such  agreement,  as  understood  by  the 
parties  thereto,  at  the  time  of  its  completion. 

We  are  of  opinion  that  it  was  not  proper  to  admit  in  evidence 
such  declarations  so  made  bv  the  agent,  as  they  did  not  bind  his 
principal,  not  being  a  part  of  the  reagestce,  and,  for  this  reason,  the 
judgment  and  order  denying  a  new  trial  should  be  reversed  and  a 
new  trial  granted. 

Belgheb,  G.  G.,  and  Seabls,  G.,  concurred. 

Bi  THE  GouBT.  For  the  reason  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


No.  9,784. 

GoNNOB  V.  Stanley,  Adminibtbatob. 

Department  One.    Filed  August  19, 1886, 

AonoN  TO  Enfobok  Marriage  CoNTRAcrr— Undue  iNrLDBNOB— Spirit  Medium.— In  »n 
action  to  enforce  an  allefi^ed  marriage  contract,  where  the  Issues  raised  by  the  pleadings  was 
whether  or  not  the  defendant's  intestate,  had  in  his  lifetime,  been  in  sach  a  state  of  mind  as 
to  have  been  unduly  influenced  to  make  the  contract,  by  the  plaintiff,  who  claimed  to  be  and 
was  believed  by  such  intestate  to  be  a  of  medium  communication  between  spirits  of  dead  people 
and  living  persons;  Hddf  that  evidence  as  to  whether,  in  the  opinion  of  the  witness,  tne  de- 
fendant's intestate  was  liable  to  be  unduly  influenced  oy  such  spirit  mediums  was  inadmis- 
sible. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

W.  H.  Beatty  and  B.  I,  Devlin,  for  the  appellant. 
Freeman  dk  Bates  and  Grove  L.  Johnson,  for  the  respondent. 

FooTE,  G.  This  action  was  tried  by  a  jury  and  the  evidence  be- 
fore them  warranted  their  verdict.  The  instructions  given  by  the 
court  fully  and  fairly  stated  the  law  of  the  case,  and  there  is  no  ob- 
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{'ection  urged  on  this  score  by  the  oounsel  for  the  appellant  in  their 
>rief ;  the  evidence,  except  as  hereinafter  stated,  was  properly  sub- 
mitted to  the  lury. 

But  the  trial  court,  against  the  plaintiff's  objection,  allowed  the 
following  questions  to  be  propounded  to  the  witness  Van  Den  Mark, 
and  to  be  answered  by  him  : 

''Q. — State  whether  Mr.  Jarvis  was  competent  to  make  a  contract 
with  a  person  that  he  believed  to  be  a  medium  of  communication 
between  spirits  of  dead  people  and  living  persons  ? 

**  Q. — What  I  mean  is;  do  you  think  that  he  was  competent  to 
make  contracts  with  those  people  that  come  to  him  and  claimed  to 
be  mediums,  whether  or  not  they  would  have  had  an  undue  influence 
over  him  ? 

*' A. — I  think  that  they  would  make  a  contract;  in  making  that 
oontraot,  they  would  have  all  the  influence  over  him,  and  that  he 
would  do  it  under  their  supervision." 

And  to  the  witness  Peter  Yager  the  following  question  was  al- 
lowed to  be  put  and  answered  against  the  objection  of  the  plaintiff: 

**  Q. — ^Would  a  person  professing  to  be  a  medium  have  more  or 
less  control  over  him,  than  a  person  not  professing  to  be  a  medium? 

*'  A. — ^Well,  a  person  that  believed  in  his  doctrine  could  do  almost 
anything  with  him,  and  a  person  that  did  not  believe  in  spiritualism, 
he  would  not  have  anything  to  do  with.'' 

This  action  was  brought  against  the  administrator  of  the  decedent 
Wm.  Jarvis,  to  enforce  an  alleged  marriage  contract,  by  causing  to 
be  delivered  to  the  plaintiff  certain  bonds,  or  their  value  to  be  paid 
her. 

The  issue  which  was  raised  by  the  pleadings  and  presented  to  the 

a  to  be  by  them  determined,  was  whether  or  not,  the  decedent 
in  his  lifetime  been  in  such  a  state  of  mind,  as  to  have  been  un- 
duly influenced  by  the  plaintiff  to  make  the  contract,  who,  the  evi- 
dence disclosed,  claimed  to.  be,  and  was  believed  by  Jarvis  to  be,  a 
medium  of  communication  between  spirits  of  dead  people  and  liv- 
ing persons. 

Tnose  questions  propounded  to  the  witness  above  mentioned,  and 
which  were  answered  by  them,  involved  the  precise  question  which 
was  presented  by  an  issue  to  be  tried  by  the  jury,  and  by  that 
means  the  province  of  that  body  was  invaded:  Walker  v.  Walker's 
Ex'rs.,  34  Ala.,  469,  473;  People  v.  Westlake,  62  Oal.,  305,  309. 

Hence,  for  the  reasons  stated,  we  are  of  opinion  that  the  judg- 
ment and  order  denying  a  new  trial  should  be  reversed,  and  a  new 
trial  granted. 

HsABLS,  C,  and  Bbloheb,  C.  0.,  concurred. 

By  the  Ooxtbt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 
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No.  20,117. 

In  Be  Patterson,  on  Habeas  Cobpits. 

Department  Tm,    Fifed  Av^utt  tO,  1886, 
Pktitioneb  Remanded  for  want  of  error  in  the  proceedings. 

Petttion  for  a  writ  of  Jidbeas  corpus.  The  opinion  states  the 
facts. 

J.  Lambert,  for  the  petitioner. 

The  Coubt.  The  petitioner  was  convicted,  under  section  4  of 
the  act  of  March  30,  1878,  Statutes  1877-8,  p.  813,  of  a  misde- 
meanor, in  having  unlawfully  beaten  a  child,  and  causing  said  child 
to  suffer  unjustifiable  physical  pain,  and  was  sentenced  to  pay  a  fine 
and  be  imprisoned. 

No  error  appears  in  the  proceedings  which  would  justify  a  dis- 
charge of  the  prisoner  on  habeas  corpus. 
^  The  petitioner  is  remanded. 


No.  9,522. 

Estate  of  Lutheb,  Deceased. 

Department  Two,    Filed  August  21,  1886. 

Estates  op  Deceased  Persons— Family-  Allowance— Order  Refusing — When  not 
DiSTXJRBED. — An  order  refusing  a  widow  and  minor  children  a  family  allowance  out  of  the 
estate  of  the  deceased,  will  not  be  disturbed,  when  the  petition  therefor  fails  to  state  that 
the  proceeds  of  the  homestead  set  apart  to  them  were  insufficient  for  their  support. 

Appeal  from  an  order  of  the  superior  court  of  Stanislaus  county, 
denying  a  petition  for  a  family  allowance.  The  opinion  states  the 
facto. 

ScheH  &  Bond,  for  the  appellant. 
E,  T.  Stone,  for  the  respondent. 

FooTE,  G.  Appeal  from  an  order  refusing  to  make  a  family  al- 
lowance to  the  widow  and  minor  children  of  deceased.  A  home- 
stead, consisting  of  one  hundred  and  twenty-five  acres  of  farming 
land,  also  some  personal  property,  had  been  set  apart  to  the  widow 
and  children.  The  petition  for  family  allowance  did  not  contain  a 
statement  that  the  proceeds  of  the  farm  were  insufficient.  There- 
fore we  cannot  say  that  the  court  erred  in  refusing  the  allowance, 
and  the  order  appealed  from  should  be  affirmed. 

Seabls,  0.,  and  Beloheb,  G.  G.,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 
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No.  9,761. 

In  BE  W.  B.  Tbeadwell. 

In  Bank.    FUed  August  22,  1886, 

Disbarment  of  Attorney— Previous  Conviction  of  Crime  not  Necessary  -Power 
OF  ScrpESME  Court. — The  supreme  court  has  power,  under  section  287  of  the  code  of  civil 
procedure,  to  disbar  an  attorney  for  official  misconduct,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client.  In  the  exercise  of  this  i>ower  the  court  deals 
with  the  attorney  only  as  an  officer  of  the  court  in  investigating  charges  against  him  for  the 
purpose  of  determining  whether,  under  the  proofs,  he  is  a  fit  person  to  be  allowed  to  continue 
to  practice  as  an  attornev  and  counselor  m  the  courts,  under  the  license  which  has  been 
granted  him,  and  not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  the  commission  of 
a  crime  for  which  he  ought  to  be  convicted  and  punished.  That  can  only  be  done  in  a  crimi- 
nal court  of  competent  jurisdiction  by  due  process  of  criminal  law.  Previous  conviction  of 
a  crime  is  not  necessary  to  a  proceeding  to  disbar  an  attorney. 

The  Same. — The  evidence  reviewed  and  held  that  the  respondent  was  guilty  of  professional 
miaconduct  as  charged. 

Proceeding  for  disbarment  of  an  attorney.  The  opinion  states 
the  facts. 

O.  K  Sarpham,  for  the  t)etitioner. 

A.  G.  Adams  and  W.  G,  Belcher^  for  the  respondent. 

McK££,  J.  This  is  a  original  proceeding  to  disbar  an  attorney 
at  law  for  misconduct  in  office,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client. 

The  record  shows  that  Carl  Haneke  had  employed  the  attorney 
in  a  transaction  which  involved  the  sale  and  transfer  of  a  tract  of 
land  in  Yolo  county  to  one  Isaac  Quinn.  Quinn  gave  his  promis- 
sory note  for  the  purchase  money  of  the  land,  payable  in  the  sum  of 
two  thousand  four  hundred  and  fifty  dollars,  and  interest  thereon 
from  date  of  the  note,  payable  quarterly  in  advance,  to  Haneke,  at 
the  Bank  of  California,  and  secured  its  payment  by  a  mortgage 
trust  deed  upon  the  land. 

Note  and  deed  were  executed  and  delivered  to  Haneke  on  the 
twenbr-sixth  of  March,  1881.  Possession  of  the  deed  Haneke  re- 
tainea,  and  the  note  he  deposited  in  the  Bank  of  California  for  col- 
lection. 

After  finishing  the  transaction  in  that  way,  Haneke  settled  with 
the  attorney  and  paid  him  for  his  legal  services,  but,  under  the  au- 
thority of  Haneke,  the  attorney  continued  to  act  in  collecting  tiie 
auarterly  interest  as  it  became  due  upon  the  note  and  any  payments 
lat  were  made  of  the  principal  sum. 

Between  the  date  of  the  note  and  the  month  of  December,  1883, 
each  quarterly  interest  of  the  note  as  it  became  due  and  four  hun- 
dred dollars  of  the  principal  were  collected  and  transmitted  by  the 
attornev  to  the  bank,  and  were  there  properly  applied  to  the  pay- 
ment of  the  note,  and  carried  to  the  account  of  Haneke,  who  re- 
ceived and  receipted  for  them.  But  in  December,  1883,  the  attorney 
collected,  in  full,  of  the  principal  and  interest,  then  due,  two  thou- 
sand one  hundred  and  two  dollars  and  sixty-one  cents,  for  which  he 
gave  his  receipt  in  the  following  words: 
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''  $2,102  61.  Woodland,  Oal.,  Dec.  12,  1883. 

••Beceivedof  Isaac  Quinn,  twenty-one  hundred  and  two  61-100 
dollars,  to  be  applied  in  payment  of  his  note  of  March  26,  1881,  to 
Oarl.Haneke.  W.  B.  Trbadwell." 

This  money  he  did  not  transmit  to  the  bank  as  he  had  done  his 
prior  collections.  Upon  receiving  the  money  he  deposited  it  in  his 
own  name  in  the  bank  of  Yolo,  and  used  it  as  his  own.  Under 
oath,  he  admits,  that  within  a  few  days  after  he  had  deposited  the 
money  he  drew  four  hundred  dollars  of  it,  and  used  it  for  his  own 
purposes;  that  within  a  week  or  ten  days,  he  obtained  from  the 
bank  a  certificate  of  deposite  for  one  thousand  five  hundred  dollars 
of  it,  payable  to  himself  or  order,  on  return  of  the  certificate  prop- 
erly indorsed;  and  that  the  balance  he  kept  and  used. 

It  is  claimed  for  him,  that  he  appropriated  the  money  in  that  way 
by  the  authority  and  under  instructions  from  a  daughter  of  his 
client,  at  whose  request  he  agreed  to  hold  the  money  until  an  ofh 
portunitj  could  be  found  for  its  investment  in  some  way  so  that  it 
would  yield,  in  the  way  of  interest,  a  small  monthly  or  quarterly  in- 
come for  the  support  of  her  father.  And  that  when  the  daughter 
found  an  investment  she  wrote  for  the  money  and  he  sent  her  the 
one  thousand  five  hundred  dollars  certificate  of  deposit  properly 
indorsed  by  himself,  and  at  the  same  time  borrowed  from  her  the 
balance  of  the  money  at  the  same  rate  of  interest  that  Quinn  had 
paid  on  his  note. 

This  defense  .rests  altogether  upon  his  own  testimony.  His  testi- 
mony, ^iven  in  his  own  behalf,  tended  to  show  that  in  March,  1883, 
he  received  from  the  daughter  of  his  client  a  letter  in  the  following 
words: 

'*  San  Fbanoisoo,  March  27,  1883. 

*'Mr.  W.  B.  Treadwell— jDear  Sir:  During  my  father's  recent 
dangerous  illness,  he  deemed  it  advisable  to  arrange  business  mat- 
ters to  his  satisfaction.  He  therefore  indorsed  and  assigned  the 
promissory  note  of  the  trust  deed  to  me,  and  consequently  I  shall 
sign  all  receipts  for  interest  or  money  sent  as  payment  on  note  here- 
after.    The  trustees  have  been  duly  notified  of  the  change. 

''Will  you  have  the  kindness  to  inform  Mr.  Quinn  of  the  fact, 
and  request  him  when  he  forwards  interest  again  to  have  the  check 
at  the  bank  payable  to  me  ?  Father  is  much  better,  but,  being  over 
eighty  years  of  age,  he  does  not  feel  able  to  have  the  cares  of  busi- 
ness thrust  upon  him.  Hoping  these  few  lines  may  find  your  fanaily 
in  good  health,  I  remain,  yours  truly, 

*'  Harriet  A.  Wise, 
"516  Filbert  Street." 

He  did  not  inform  Mr.  Quinn  of  the  request  contained  in  tiie  let- 
ter, but  he  continued  to  make  collections  from  him  upon  the  note 
as  usual.  It  is  true,  however,  that  the  note  was  withdrawn  from 
the  bank  by  Haneke  during  his  sickness,  and,  after  indorsement  by 
him,  was  again  returned,  after  which  Mrs.  Wise  drew  from  and  re- 
ceipted to  the  bank  for  all  moneys  which  were  collected  and  trans- 
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mitted  by  the  attorney  for  payment  upon  thd  note,  prior  to  the 
month  of  December. 

In  connection  with  these  facte  the  substance  of  the  attorney's  tes- 
timony, condensed  to  brevity,  is  this:     ''Before,  or  about  the  time, 
I  collected  the  principal  and  interest  due  on  the  note,  I  happened  to 
meet  Mrs.  Wise  at  the  Palace  Hotel  in  San  Francisco,  and  there  in- 
formed her  that  Quinn  was,  or  would  be  soon,  ready  to  take  up  his 
note.     This  troubled  her,  because,  as  she  expressed  it,  her  father 
was  old,  very  feeble  and  childish,  and  looked  to  the  regular  pay- 
ment of  the  interest  on  the  note  as  absolutely  necessary  to  his  com- 
fort in  his  declining  years,  and  she  thought  it  advisable  that  knowl- 
edge of  the  payment  of  the  note  should  be  kept  from  him;  there- 
fore, she  *  proposed '  to  me,  that,  instead  of  transmitting  the  money 
to  the  bank,  as  usual,  to  be  applied  to  the  payment  of  the  note,  1 
should  retain  it  in  my  possession  until  she  or  I  could  find  some  op- 
portunity to  invest  it  so  as  to  make  it  interest-bearing;  and,  in  the 
m^intime,  I  could  use  the  money  to  pay  interest  at  the  bank  as 
usoal,  '  so  as  to  have  it  appear  that  the  matter  was  going  all  right/  " 
After  this  alleged  interview  the  attorney  admits  he  never  saw  Mrs. 
Wise  again.     And  the  fact  is,  that  before  it  became  pablicly  known 
that  the  money  had  been  collected,  Mrs.  Wise  fell  sick  and  was 
taken  to  the  GhBrman  Hospital  where  she  died.     But  the  attorney 
claims  that,  before  her  death,  and  soon  after  he  had  deposited  the 
money  in  the  bank  of  Yolo,  he  began  a  correspondence  with  her  &^ 
to  the  investment  of  the  money,  in  one  of  the  letters  of  which  he 
sent  to  her  address  in  San  Francisco,  by  mail,  the  certificate  of  de- 
posit for  one  thousand  five  hundred  dollars,  bv  him,  properly  in- 
dorsed, and,  at  the  same  time  wrote  to  her  as  follows:  ''As  to  the 
balance  of  the  mone^  I  will,  if  satisfactory,  use  it  myself,  and  pay 
yon  the  same  rate  of  interest  until  you  can  use  it  otherwise,  or  I  can 
find  some  other  investment."     *'  In  answer  to  that  letter  she  wrote 
to  me  acknowledging  the  receipt  of  the  certificate  and  at  the  same 
time  asked  me  to  send  her  two  hundred  dollars  of  the  balance  in  my 
hands,  if  I  could  conveniently  spare  it,  urging  me  at  the  same  time 
to  keep  the  matter  open  and  pay  the  next  instalment  of  interest  at 
the  bank.     To  that  letter  I  replied  '  that  it  was  not  convenient  to 
send  the  two  hundred  dollars,  but  I  would  let  her  know,  in  a  day  or 
two,  whether  I  could  do  so;  and  that  I  would  attend  to  the  payment 
of  interest.'  " 
"  Q. — You  made  an  investment  of  the  rest  for  her  ? 
"A. — ^Yes,  sir. 

*'  Q.— Of  six  hundred  dollars  ? 

"A — Yes,  sir.  *  *  *  I  had  borrowed  it  myself ,  and  had  so 
stated  in  my  letter;  and  she  had  agreed  to  it — it  was  agreed  to  by 
her.  I  was  to  pay  the  same  rate  of  interest  that  Mr.  Quinn  ha^ 
been  paying  until  I  should  give  it  up  or  make  some  other  invest- 
ment." 

All  the  letters  of  this  asserted  correspondence,  says  the  attorney, 
are  lost,  and  he  testified  to  their  contents  from  his  recollection. 
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There  was,  of  coarse,  no  exi)lanaiion  or  oontradiotions  of  liis  state- 
ments by  Mrs.  Wise,  she  being  dead.  Upon  his  own  testimony, 
therefore,  as  to  the  authority  from;  and  correspondence  with,  Mrs. 
Wise,  rests  his  exculpation  of  himself,  and  we  regret  to  find  that 
his  attempted  exculpation  is  not  founded  in  fact. 

As  fact,  the  attorney  admits  the  use  of  the  money  for  his  own 
purposes,  except  the  sum  of  one  thousand  five  hundred  dollars, 
which  he  claims  to  have  sent  to  Mrs.  Wise.  Bat  it  is  a  fact  that 
Mrs.  Wise  never  received  the  certificate  of  deposit,  nor  had  it 
cashed  by  any  one  for  her.  On  the  contrary,  the  evidence  proves, 
beyond  a  reasonable  doubt,  that,  on  the  day  after  the  attorney  ob- 
tained the  certificate  from  the  Bank  of  Yolo,  he  was  in  San  Fran- 
cisco, and  on  the  next  day,  between  the  hours  of  12  m.  and  1  P.  M., 
he,  in  person,  presented  the  certificate  to  the  Bank  of  Oalifomia, 
properly  indorsed  by  him,  and  received  for  it  a  cash  payment  and  a 
certificate  of  deposit  for  one  thousand  two  hundred  dollars,  payable 
to  himself,  upon  his  indorsement,  on  which  he  soon  afterwards  re- 
ceived the  money  from  the  Bank  of  Woodland,  and  used  it.  It  fol- 
lows that  Mrs.  Wise  never  received  from  the  attorney  any  of  the 
two  thoasand  one  hundred  and  two  dollars  collected  by  him.  In 
fact,  the  non  receipt  of  any  portion  of  the  money  increased  her  sor- 
rows and  served  to  em  bitter  her  last  days.  The  attorney,  therefore, 
held  back  the  entire  sum  which  he  collected,  and  used  it  for  his 
*own  purposes,  under  circumstances  which  make  his  conduct  inex- 
cusable and  unprofessional. 

The  attomev  admitted  ''  that  it  was  wrong  to  use  the  money,  bat 
he  supposed  that  he  could  replace  it  whenever  they  wanted  it,  know- 
ing that  they  wanted  it  kept  out  at  interest."  His  good  intentions, 
however,  neither  excuse  nor  mitigate  his  official  conduct.  As  a 
lawyer,  he  knew  that  he  could  not  professionally  enter  into  a  secret 
arrangement  to  conceal  from  his  client  a  knowledge  of  the  collection 
of  the  money,  and  that,  even  under  the  color  of  such  an  arrange- 
ment, assuming  that  such  had  been  made,  it  was  not  allowable  for 
him  to  deal  with  the  money  in  such  a  way  as  to  injuriously  involve 
the  rights  of  others  standing  in  such  a  relation  to  it  as  to  be  affected 
by  an  unauthorized  and  unlawful  use  of  it,  nor  to  convert  it  to  his 
own  use.  He  knew  that  it  was  a  duty  which  he  owed  to  himself, 
his  client  and  the  man  from  whom  he  had  collected  the  money,  to 
pay  it  over  as  soon  as  he  received  it,  by  transmitting  it  to  the  bank 
where  the  note  was  deposited,  and  where  it  would  be  properly  ap- 
plied to  the  credit  of  the  note,  and  turned  over  to  the  account  of  the 
owner.  In  failing  to  discharge  that  duty,  and  in  converting  the 
money  to  his  own  use,  he  violated  his  oath  of  office  and  abused  his 
trust. 

As  to  the  power  of  the  court  to  strike  the  name  of  an  attorney 
from  the  roll  of  attorneys  and  counselors  of  the  court  for  such  offi- 
cial misconduct,  there  is  no  question.  Section  287,  code  of  civil 
procedure,  provides:   '*  An  attorney  and  counselor  may  be  removed 
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or  suspended  by  the  supreme  court,  *  *  *  for  either  of  the  fol- 
lowing causes  arising  after  his  admission  to  practice: 

"1.  His  conviction  of  a  felony  or  misdemeanor  involving  moral 
turpitude,  in  which  case  the  record  of  conviction  is  conclusive  evi- 
dence. 

«2.  *  *  *  Any  violation  of  the  oath  taken  by  him,  or  of  his 
duties,  as  such  attorney  and  counselor." 

In  the  exercise  of  this  power  the  court  deals  with  the  attorney 
odIj  as  an  officer  of  the  court  in  investigating  charges  against  him 
for  the  purpose  of  determining  whether,  under  the  proofs,  he  is  a  fit 
person  to  be  allowed  to  continue  to  practice  as  an  attorney  and  coun- 
selor in  the  courts  under  the  license  which  has  been  granted  to  him, 
and  not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  the 
commission  of  a  crime  for  which  he  ought  to  be  convicted  and  pun- 
ished. That  can  only  be  done  in  a  criminal  court  of  competent  ju* 
risdiotion  by  due  process  of  criminal  law.  Previous  conviction  of 
a  crime  is  not  necessary  to  a  proceeding  to  disbar  an  attorney.  If 
&n  attorney  be  found  by  a  court  guilty  of  acts  indicating  professional 
moral  depravity,  the  court  can,  without  previous  conviction  of  a  crim- 
inal offense,  prevent  the  repetition  of  such  official  acts,  by  taking 
away  the  license  under  which  thejr  have  been  committed.  This  it 
will  do  not  only  in  the  interest  of  justice  and  of  the  public,  but  of 
the  legal  profession,  which,  like  the  court  itself,  ought  to  be  free 
from  all  suspicion.  ' '  It  is  indispensable  that  an  attorney  be  trust- 
worthy. And  he  is  not  trustworthv  if  he  is  capable  of  improperly 
applying  to  his  own  use  his  client  s  money,  whether  he  intends  to 
retarn  it  or  not:"  Delano's  Case,  68  N.  H.,  5. 

It  is  ordered  that  the  name  of  the  attorney  be  stricken  from  the 
roll  of  attorneys  and  counselors  of  the  court,  and  that  he  be  pre- 
cluded from  practicing  as  such  attorney  and  counselor  in  any  of  the 
courts  of  the  state. 

Boss,  J.,  Mybiok,  J.,  MoBBisoN,  0.  J.,  Thobmton,  J.,  and  MoKins- 
TBI,  J.,  oonoorred. 


No.  20,030. 

Ex  PABTE  LiCHENSTEIN,   ON  HABEAS  OOBPUS. 

In  Bank,    Fifed  Avgutt  22,  1885. 

Pawsbbokebs — Act  Limitino  Rati  of  Intbrbst  Constitutional— Special  Lbgislation, 
--The  act  of  March  7, 1881,  amending  section  340  of  the  penal  code,  and  prohibiting  pawn- 
^hn  from  charging  a  larger  rate  of  interest  than  two  per  cent  per  month  on  loans  made 
TTthem,  is  not  a  special  law,  and,  consequently^  is  not  in  conflict  with  the  provision  of  article 
Infection  25,  of  the  constitution  of  1879,  which  prohibits  the  legislature  from  passing  any 
'^  or  special  law  regulating  the  rate  of  interest  on  money. 

Petitiok  for  a  writ  of  habeas  corpxia.  The  opinion  states  the  facts. 

ChoA.  B.  Danoin,  for  the  petitioner. 

J.  27.  dk  D.  J.  StdlivaUf  for  the  respondent. 


West  Ooast  Bepokteb.  [Sup.  Ot.  Cal. 

MoBBisoN,  0.  J.  The  petdtion  for  a  writ  of  habeas  corpus  in  this 
case,  sets  forth  ''that  a  complaint  was  filed  against  the  petitioner  ia 
the  police  court  of  the  city  and  county  of  San  Francisco,  charging 
that  he  was  engaged  in  and  was  conducting  the  business  of  a  pawn- 
broker in  said  city,  and  as  such  received  from  a  person  therein  named 
one  gold  watch  as  a  pledge  in  consideration  of  a  loan  of  thirty  dol- 
lars, and  did  then  and  there  unlawfully  and  willfully  charge  on  said 
loan  a  rate  of  interest  in  excess  of  two  per  cent  per  month,  to  wit, 
interest  at  the  rate  of  four  per  cent  per  month,  and  thereupon  the 
petitioner  was  brought  before  said  police  court,  was  tried  and  con- 
victed and  sentenced  on  said  charge.  Defendant  thereupon  appealed 
from  said  judgment  of  conviction  to  the  superior  court  of  tiie  city 
and  county  of  San  Francisco,  where  said  judgment  was  duly  affirmed. 
It  is  claimed  that  the  petitioner  is  unlawfully  restrained  of  his  lib- 
erty because  the  act  under  which  he  was  prosecuted  is  unoonstita- 
tional  and  void.  The  following  is  the  law  for  a  violation  of  which 
petitioner  was  convicted : 

''  Section  340  of  the  penal  code  is  hereby  amended  so  as  to  read 
as  follows : 

'  *  Every  pawnbroker  who  charges  or  receives  interest  at  the  rate 
of  more  than  two  per  cent  per  month,  or  who,  by  charging  commis- 
sions, discount,  storage  or  other  charge,  or  by  compounding,  in- 
creases or  attempts  to  increase  such  interest  is  guilty  of  a  misde- 
meanor." 

Section  340  of  the  penal  code,  which  was  passed  before,  and  was 
in  force  when,  the  new  constitution  went  into  effect,  prohibited  pawn- 
brokers from  receiving  a  greater  rate  of  interest  on  loans  than  fonr 
per  cent  per  month.  The  contention  is  that  the  last  act  on  this  sub- 
ject, and  the  one  under  which  the  prosecution  in  this  case  was  had, 
and  which  was  approved  March  7, 1881,  is  in  violation  of  certain 
provisions  of  article  iv.,  section  25,  of  the  constitution.  The  follow- 
ing are  the  provisions  said  to  be  violated: 

* '  The  legislature  shall  not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say,  second.  For  the  punish- 
ment of  crimes  and  misdemeanors. 

"Twenty-third,  regulating  the  rate  of  interest  on  money. " 

This  case  really  turns  upon  the  second  prohibition  above  referred 
to,  because  if  the  legislature  had  the  richt  to  prohibit  pawnbrokers 
from  charging  a  larger  rate  of  interest  than  two  per  cent  per  month 
on  loans  made  by  them,  it  had  a  right  to  punish  parties  who  viola- 
ted the  law,  otherwise  it  would  be  a  law  without  a  sanction  to  en- 
force it. 

By  section  2  of  article  1  of  the  old  constitution  it  was  provided 
that  ''  all  laws  of  a  general  nature  shall  have  a  uniform  operation," 
and  by  the  act  of  1861,  referred  to  above,  the  rate  of  interest  which 
pawnbrokers  were  allowed  to  charge  was  regulated  by  a  law  appli- 
cable solely  to  that  class  of  money-lenders.  In  the  case  of  Jackson 
V.  Shawl,  29  Oal.,  267,  the  constitutionality  of  that  law  was  attacked 
on  the  ground  that  it  was  a  special  law,  not  uniform  in  its  operation, 
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but  the  court  upheld  it.  The  court  there  says:  "The constitutional 
objection  which  is  made  to  this  act  of  the  le^slature  has  been  set- 
tled adversely  to  the  views  of  the  defendant  by  several  oases 
(naming  them),  and  it  is  only  necessary  for  us  to  say  we  are  satisfied 
with  the  general  doctrine  of  these  cases  respecting  the  clause  of  the 
constitution  in  question,  and  therefore  hold  the  objection  made  to 
the  statute  to  be  invalid." 

In  the  case  of  ex  parte  Koser,  60  Cal.,  177,  involving  the  consti- 
tutionality of  the  so-called  Sunday  law,  one  objection  made  to  the 
law  was  that  it  was  in  violation  of  section  25,  article  ii.,  of  the 
present  constitution,  inasmuch  as  it  was  a  special  law  for  the  punish- 
ment of  crimes  and  misdemeanors,  which  the  legislature  was  pro- 
hibited from  passing.  The  law  was  sustained,  and  Mr.  Justice 
Thornton,  in  delivering  the  main  opinion  of  the  court,  says : 

*•  Certainly  the  legislature  is  intrusted  with  an  enlarged  discre- 
tion to  determine  what  shall  be  punished  criminally,  and  what  shall 
not  be,  to  fix  upon  what  shall  be  put  in  the  class  of  mala  prohibita^ 
and  what  shall  not  be  included.  It  is  consistent  with  this  view  to 
conclude  and  hold  that  such  a  law  is  a  general  one,  uniform  in  its 
operation,  and  that  by  it  no  privilege  or  immunity  is  granted  so  as 
to  bring  it  in  conflict  with  the  clause  of  the  constitution  above  re- 
ferred to." 

Accepting  the  foregoing  as  a  correct  definition  of  a  general  law, 
we  think  the  act  in  question  may  be  sustained.  It  applies  to  all 
persons  in  this  state  engaged  in  the  business  of  licensed  pawn- 
brokers, and  makes  all  persons  engaged  in  that  business  amenable 
to  its  provisions.  And,  if  we  look  into  the  reason  of  the  law,  it  is 
not  without  good  and  valid  reasons  to  support  it.  It  is  well  known 
that  persons  frequenting  the  oflices  of  pawnbrokers  are  generally 
the  reckless  and  needy  and  improvident,  who  require  the  protection 
of  the  law.  To  no  other  class  of  money  lenders  do  the  same  rea- 
sons apply.  Men  driven  by  the  necessities  of  their  situation  resort 
to  the  pawnbroker,  and  pledge  any  and  all  articles  in  their  possession 
in  order  to  raise  money,  and  they  are  not  particular  about  the  rate  of 
interest  charged  them.  The  pawnbroker  also  does  a  business  pecu- 
liar to  himself.  He  always  requires  a  deposit  as  security  for  the 
amounts  loaned,  which  are  usually  small,  and,  in  that  respect  at 
least,  his  is  a  business  not  carried  on  by  any  other  person  in  the 
state.  Pawnbrokers  are  not  allowed  to  do  a  certain  act  because  the 
legislature,  in  its  wisdom,  deemed  it  injurious  and  harmful  to  the 
community  to  permit  them  to  do  the  prohibited  act,  but  the  like 
necessity  for  a  rule  of  prohibition  did  not,  in  the  opinion  of  the 
law-making  power,  apply  to  any  other  class  of  persons  in  the  com- 
munity, it  is  only  in  cases  where  an  act  of  the  legislature  clearly 
violates  a  provision  of  the  constitution  that  a  court  is  justified  in 
setting  it  aside,  and  we  cannot  say  that  the  act  in  question  is  such. 

Writ  dismissed  and  petitioner  remanded. 

Myrick,  J.,  Thornton,  J.,  and  McKinstry,  J.,  concurred. 
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No.  9,769. 
TrYON  V.  HUNTOON,  ADMINISTRATOR,  ET  AL. 

JJetxirtment  One,    Filed  Avffust  92, 1885, 

Trust— Consideration  Moving  from  Another— Presumption  mat  be  Rebuttei).— 
When  a  transfer  of  real  property  ia  made  to  one  person,  and  the  consideration  thereof  is  paid 
by  or  for  another,  the  presumption,  under  section  853  of  the  civil  code,  that  a  tnist  is  created 
in  favor  of  the  person  by  or  for  whom  such  payment  is  made,  may  be  rebutted  by  evidence 
that  the  intention  of  the  parties  was  otherwise.  The  evidence  in  this  case  reviewed  and  held 
sufficient  to  sustain  the  nndings  that  no  trust  was  created. 

Deed— Description- -Uncertainty —Color  of  Title— Statute  of  Limitations.— A 
deed  which  describes  the  land  intended  to  be  conveyed  as  *•  three  fractions  of  lot  7,  J  and  K, 
Fourth  and  Fifth  streets,  Sacramento  city,"  is  void  for  uncertainty,  but  is  sufficient  to  give 
color  of  title,  so  that  i>os8CBsion  under  it  will  create  a  perfect  title  by  operation  of  the  statute 
of  limitations. 

Quieting  Title— Heirs  may  Maintain  Action— Under  section  1,452  of  the  code  of  civil 
procedure,  the  heirs  at  law  of  a  deceased  intestate  may,  in  their  uwn  name,  maintain  or  de> 
fend  an  action  to  quiet  title  to  land,  without  joining  the  administrator  of  the  estate  of  the 
deceased. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  deny- 
ing the  defendants  a  new  trial.    Tne  opinion  states  the  facts. 

McKune  &  George,  for  the  appellants. 
Hart  &  White,  for  the  respondents. 
Young  &  Young,  for  the  administrator. 

Searls,  J.  Action  to  quiet  title  to  the  west  twenty  feet  of  lot 
number  six,  and  the  east  five  feet  of  lot  number  seven,  in  the  block,  or 
square,  bounded  by  Fourth  and  Fifth,  J  and  K  streets,  Sacramento. 

Plaintiff  had  judgment,  and  defendant  moved  for  a  new  trial, 
pending  which  motion,  J.  S.  Huntoon,  administrator,  of  the  estate 
of  £.  L.  Billings,  deceased,  one  of  the  defendants,  consented  to  the 
dismissal  of  the  action  as  to  him.  The  motion  was  overruled  as  to 
the  defendants,  L.  N.  Billings  and  D.  D.  Billings,  who  appeal  from 
the  judgment,  from  the  order  denying  the  motion  for  new  trial,  and 
from  the  order  dismissing,  as  to  Huntoon,  the  motion  for  new  trial. 

E.  L.  Billings,  who  was  a  brother  of  appellants  and  respondent, 
died  intestate  m  Sacramento,  January  23,  1883.  He  was  a  native 
of  Canada,  and  came  to  California  in  1852,  where  he  accumulated  a 
large  property  and  continued  to  reside  until  his  death. 

When  E.  L.  Billings  was  about  to  come  to  California,  his  sister, 
the  plaintiff,  then  twenty-one  years  of  age,  and  unmarried,  was  en- 
gaged in  teaching  school  at  eight  dollars  per  month. 

From  her  slender  earnings  she  furnished  him  one  hundred  dol- 
lars, to  assist  him  in  defraying  the  expenses  of  his  journey.  In 
1858,  according  to  the  findings  of  the  court,  E.  L.  Billings  procured 
the  owners  of  the  land  in  dispute  to  convey  the  same  to  his  sister, 
the  plaintiff  herein,  for  a  consideration  of  seven  thousand  dollars, 
which  was  paid  by  him. 

Before  that  time,  viz. :  on  the  twenty-first  day  of  November,  1855, 
said  E.  L.  Billings  had  procured  the' then  owners  of  the  premises 
to  convey,  and  they  had  conveyed  the  undivided  one-half  of  said 
premises  to  plaintiff,  the  consideration  for  which  was  paid  by  Bill- 
ings. 
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Plaintiff  was,  at  that  time,  in  Vermont,  and  knew  nothing  of  the 
conveyance  to  her  until  informed  thereof  by  deceased,  who,  at  the 
same  time,  requested  a  power  of  attorney  from  her,  authorizing  him 
to  take  possession  of,  lea^e  and  sell  all  lands  which  she  had  or  might 
thereafter  have  in  Sacramento  city.  She  executed  and  returned  to 
deceased  the  power  of  attorney. 

The  qaestion  in  the  court  below  was  as  to  the  nature  of  the  trans- 
actions by  which  title  to  the  property  vested  in  plaintiff.  She  claims 
the  property  was  conveyed  to  her  as  a  gift  from  her  brother  on  ac- 
count of  the  love  and  affection  he  bore  ner,  while  defendants,  on  the 
other  hand,  assert  that  the  property  was  only  conveyed  to  her  as  a 
convenience,  and  as  a  precaution  against  unforeseen  misfortunes  in 
business,  and  that  deceased  having  advanced  the  purchase  money, 
plaintiff  took  the  legal  title  in  trust  for  him. 

Under  section  853  of  the  civil  code,  it  is  provided  that  '^  when  a 
transfer  of  real  property  is  made  to  one  person,  and  the  considera- 
tion thereof  is  paid  by  or  for  another,  a  trust  is  presumed'  to  result 
in  favor  of  the  person  by  or  for  whom  such  payment  is  made." 

This  presumption,  raised  by  law  in  favor  of  him  by  whom  or  for 
whom  payment  is  made,  is  based  upon  the  fundamental  idea  that  the 
parties  must  have  vUended  that  he  by  whom  or  for  whom  the  purchase 
price  of  land  is  paid  should  have  an  equitable  interest  therein. 

Experience  has  found  this  intention  to  appear  so  uniformly  in  such 
eases,  as  to  warrant  the  inference  or  presumption  of  its  existence  in  . 
all  cases.  The  only  effect  of  this  presumption  is  that  it  arises  upon 
proof  of  the  facts  upon  which  it  is  predicated  without  farther  proof 
as  to  what  the  real  intention  of  the  parties  may  have  been,  but  it  is 
not  an  irrebutable  presumption.  It  may  be  removed  or  overcome  by 
proof — ^by  showing  that  between  him  wno  advanced  the  considera- 
tion and  the  grantee,  it  was  not  intended  that  a  trust  should  arise  in 
favor  of  the  former. 

That  was  the  precise  point  to  which  evidence  was  introduced  at 
the  trial  of  this  cause  and  the  findings  of  the  court  below  are  in  favor 
of  the  plaintiff  on  all  the  issues. 

We  think  there  was  testimony  in  favor  of  plaintiff  sufficient  to  sup- 
port these  findings. 

It  would  seem  that  plaintiff  was  the  favorite  sister  of  deceased. 
She  furnished  him,  in  part  at  least,  with  the  means  to  come  to  Cali- 
fornia. It  was  with  her  he  corresponded,  and  from  her  he  sought  and 
obtained  information  in  reference  to  the  other  members  of  his  family. 

Bound  to  her  by  ties  of  affection  as  well  as  of  blood,  and  under 
obligations  to  her  for  the  aid  which  made  his  success  in  life  pos- 
sible, it  is  not  deemed  strange,  when  fortune  had  favored  him,  the 
deceased  was  disposed  to  place  in  the  name  of  this  valued  sister  the 
property  involved  in  this  action,  in  order  that,  in  case  of  death,  she 
mi^t  to  that  extent  be  preferred  to  the  large  number  of  his  other 
heirs.  Under  such  circumstances,  we  cannot  interfere  with  the 
findings  of  fact. 

It  is  objected  that  the  title  to  the  east  five  feet  of  lot  seven  never 
vested  in  plaintiff. 
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No.  20,117. 

In  Ee  Patterson,  on  Habeas  Corpus. 

Department  Two,    Filed  Av^tist  tO,  1886, 
Pbtitioneb  Remanded  for  want  of  error  in  the  proceedings. 

Petition  for  a  writ  of  Jiabeas  corpus.  The  opinion  states  the 
facts. 

J,  Lambert,  for  the  petitioner. 

The  Court.  The  petitioner  was  convicted,  under  section  4  of 
the  act  of  March  30,  1878,  Statutes  1877-8,  p.  813,  of  a  misde- 
meanor,  in  having  unlawfully  beaten  a  child,  and  causing  said  child 
to  suffer  unjustifiable  physical  pain,  and  was  sentenced  to  pay  a  fine 
and  be  imprisoned. 

No  error  appears  in  the  proceedings  which  would  justify  a  dis- 
charge of  the  prisoner  on  habeas  corpus, 
^  The  petitioner  is  remanded. 


No.  9,522. 

Estate  of  Luther,  Deceased. 

DejMrtment  Two.    FUed  August  SI,  1885. 

Estates  of  Deceased  Persons— Family  Allowance— Order  Refusing— When  not 
Disturbed. — An  order  refusing  a  widow  and  minor  children  a  family  allowance  out  of  the 
estate  of  the  deceased,  will  not  be  disturbed,  when  the  petition  therefor  falls  to  state  that 
the  proceeds  of  the  homestead  set  apart  to  them  were  insufficient  for  their  support. 

Appeal  from  an  order  of  the  superior  court  of  Stanislaus  county, 
denying  a  petition  for  a  family  allowance.  The  opinion  states  the 
facts. 

ScheU  &  Bond,  for  the  appellant. 
E.  T.  Stone,  for  the  respondent. 

Foote,  C.  Appeal  from  an  order  refusing  to  make  a  family  al- 
lowance to  the  widow  and  minor  children  of  deceased.  A  home- 
stead, consisting  of  one  hundred  and  twenty-five  acres  of  farming 
land,  also  some  personal  property,  had  been  set  apart  to  the  widow 
and  children.  The  petition  for  family  allowance  did  not  contain  a 
statement  that  the  proceeds  of  the  farm  were  insufficient.  There- 
fore we  cannot  say  that  the  court  erred  in  refusing  Uie  allowance, 
and  the  order  appealed  from  should  be  affirmed. 

Seakls,  0.,  and  Beloheb,  CO.,  concurred. 

Bt  the  Oourt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 
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No.  9,761. 

In  BE  W.  B.  Tbeadwell. 

In  Bank.    FUed  Auffust  22,  1885, 

Dzsbabmknt  of  Attornkt— Previous  Conviction  of  Crime  not  Necessary  -Power 
OF  Supreme  Court.— The  supreme  court  has  power,  under  section  287  of  the  code  of  civil 
I»t)cediire,  to  disbar  an  attorney  for  official  misconduct,  in  fraudulently  appropriating  to  his 
own  use  mone3r8  collected  by  him  for  hts  client.  In  the  exercise  of  this  power  the  court  deals 
with  the  attorney  only  as  an  officer  of  the  court  in  investi^irating  chaises  against  him  for  the 
porpode  of  determining  whether,  under  the  proofs,  he  is  a  fit  person  to  be  HUowed  to  continue 
to  practice  as  an  attornev  and  counselor  m  the  courts,  under  the  license  which  has  been 
granted  him,  and  not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  the  commission  of 
a  crime  for  which  he  ought  to  be  convicted  and  punished.  That  can  only  be  done  in  a  crimi- 
nal court  of  competent  jurisdiction  by  due  process  of  criminal  law.  Previous  conviction  of 
a  crime  is  not  necessary  to  a  proceeding  to  disbar  an  attorney. 

Ths  Same.— The  evidence  reviewed  and  held  that  the  respondent  was  guilty  of  professional 
misoondact  as  charged. 

Pbocbeding  for  disbarment  of  an  attorney.  The  opinion  states 
the  facts. 

ff.  B.  Harpham,  for  the  petitioner. 

A,  C.  Adams  and  W.  0.  Belcher^  for  the  respondent. 

MgEjbe,  J.  This  is  a  original  proceeding  to  disbar  an  attorney 
at  law  for  misconduct  in  office,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client. 

The  record  shows  that  Oarl  Haneke  had  employed  the  attorney 
in  a  transaction  which  involved  the  sale  and  transfer  of  a  tract  of 
land  in  Yolo  county  to  one  Isaac  Quinn.  Qaiun  gave  his  promis- 
sory note  for  the  purchase  money  of  the  land,  payable  in  the  sum  of 
two  thousand  four  hundred  and  fifty  dollars,  and  interest  thereon 
from  date  of  the  note,  payable  quarterly  in  advance,  to  Haneke,  at 
the  Bank  of  California,  and  secured  its  payment  by  a  mortgage 
trust  deed  upon  the  land. 

Note  and  deed  were  executed  and  delivered  to  Haneke  on  the 
twenty-sixth  of  March,  1881.  Possession  of  the  deed  Haneke  re- 
tained, and  the  note  he  deposited  in  the  Bank  of  California  for  col- 
lection. 

After  finishing  the  transaction  in  that  way,  Haneke  settled  with 
the  attorney  and  paid  him  for  his  legal  services,  but,  under  the  au- 
thority of  Haneke,  the  attorney  continued  to  act  in  collecting  the 
Quarterly  interest  as  it  became  due  upon  the  note  and  any  payments 
tnat  were  made  of  the  principal  sum. 

Between  the  date  of  the  note  and  the  month  of  December,  1883, 
each  quarterly  interest  of  the  note  as  it  became  due  and  four  hun- 
dred dollars  of  the  principal  were  collected  and  transmitted  by  the 
attorney  to  the  bank,  and  were  there  properly  applied  to  the  pay- 
ment of  the  note,  and  carried  to  the  account  of  Haneke,  who  re- 
ceived and  receipted  for  them.  But  in  December,  1883,  the  attorney 
collected,  in  full^  of  the  principal  and  interest,  then  due,  two  thou- 
sand one  hundred  and  two  dollars  and  sixty-one  cents,  for  which  he 
gave  his  receipt  in  the  following  words: 
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No.  20,117- 

In  Ee  Patterson,  on  Habeas  Corpus. 

Department  Two.    Ftfed  Av^utt  20, 1886, 
Petitioneb  Remanded  for  want  of  error  in  the  proceedings. 

Petition  for  a  wrifc  of  Jiabeas  corpus.  The  opinion  states  the 
facts. 

J,  Lambert,  for  the  petitioner. 

The  Court.  The  petitioner  was  convicted,  under  section  4  of 
the  act  of  March  30,  1878,  Statutes  1877-8,  p.  813,  of  a  misde- 
meanor, in  having  unlawfully  beaten  a  child,  and  causing  said  child 
to  suffer  unjustifiable  physical  pain,  and  was  sentenced  to  pay  a  fine 
and  be  imprisoned. 

No  error  appears  in  the  proceedings  which  would  justify  a  dis- 
charge of  the  prisoner  on  habeas  corpus. 
^  The  petitioner  is  remanded. 


No.  9,622. 

Estate  of  Luther,  Deceased. 

Department  Two,    Filed  August  21,  1885. 

Estates  of  Deceased  Persons— Family  Allowance— Order  Refusing — When  not 
Disturbed. — An  order  refusing  a  widow  and  minor  children  a  family  allowance  out  of  the 
estate  of  Uie  deceased,  will  not  be  disturbed,  when  the  petition  therefor  fails  to  state  that 
the  proceeds  of  the  homestead  set  apart  to  them  were  insufficient  for  their  support. 

Appeal  from  an  order  of  the  superior  court  of  Stanislaus  county, 
denying  a  petition  for  a  family  allowance.  The  opinion  states  the 
facts. 

ScJiell  &  Bond,  for  the  appellant. 
E.  T.  Stone,  for  the  respondent. 

Foote,  G.  Appeal  from  an  order  refusing  to  make  a  family  al- 
lowance to  the  widow  and  minor  children  of  deceased.  A  home- 
stead, consisting  of  one  hundred  and  twenty-five  acres  of  farming 
land,  also  some  personal  property,  had  been  set  apart  to  the  widow 
and  children.  The  petition  for  family  allowance  did  not  contain  a 
statement  that  the  proceeds  of  the  farm  were  insufficient.  There- 
fore we  cannot  say  that  the  court  erred  in  refusing  the  allowance, 
and  the  order  appealed  from  should  be  affirmed. 

Seabls,  0.,  and  Beloheb,  G.  G.,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 
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No.  9,761. 

In  BE  W.  B.  Tbeadwell. 

In  Bank.    Filed  August  22,  1885. 

Disbabment  or  Attorney— Previous  Conviction  of  Crime  not  Necessary  -Power 
OF  Suprkms  Court. — The  supreme  court  has  power,  under  section  287  of  the  code  of  civil 
prooedore,  to  dislMir  an  attorney  for  official  misconduct,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client.  In  the  exercise  of  this  power  the  court  deals 
with  the  attorney  only  as  an  officer  of  the  court  in  investigating  charges  against  him  for  the 
porpose  of  determining  whether,  under  the  proofs,  he  is  a  fit  person  to  be  allowed  to  continue 
to  practice  as  an  attornev  and  counselor  m  the  courts,  under  the  license  which  has  been 
granted  him,  and  not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  the  commission  of 
a  crime  for  which  he  ought  to  be  convicted  and  punished.  That  can  only  be  done  in  a  crimi- 
nal court  of  competent  jurisdiction  by  due  process  of  criminal  law.  Previous  conviction  of 
a  crime  is  not  necessary  to  a  proceeding  to  disbar  an  attorney. 

The  Save. — The  evidence  reviewed  and  held  that  the  respondent  was  guilty  of  professional 
mifloondact  aa  charged. 

Pbogeeding  for  disbarment  of  an  attorney.  The  opinion  states 
the  facts. 

G.  E,  Harpham^  for  the  petitioner. 

A.  C  Adams  and  W,  C.  Belcher ^  for  the  respondent. 

McKeb,  J.  This  is  a  original  proceeding  to  disbar  an  attorney 
at  law  for  misconduct  in  office,  in  fraudulently  appropriating  to  his 
own  use  moneys  collected  by  him  for  his  client. 

The  record  shows  that  Carl  Haneke  had  employed  the  attorney 
in  a  transaction  which  involved  the  sale  and  transfer  of  a  tract  of 
land  in  Yolo  county  to  one  Isaac  Quinn.  Quiun  gave  his  promis- 
sory note  for  the  purchase  money  of  the  land,  paystble  in  the  sum  of 
two  thousand  four  hundred  and  fifty  dollars,  and  interest  thereon 
from  date  of  the  note,  payable  quarterly  in  advance,  to  Haneke,  at 
the  Bank  of  California,  and  secured  its  payment  by  a  mortgage 
trust  deed  upon  the  land. 

Note  and  deed  were  executed  and  delivered  to  Haneke  on  the 
twentv-sixth  of  March,  1881.  Possession  of  the  deed  Haneke  re- 
tained, and  the  note  he  deposited  in  the  Bank  of  California  for  col- 
lection. 

After  finishing  the  transaction  in  that  way,  Haneke  settled  with 
ttie  attorney  and  paid  him  for  his  legal  services,  but,  under  the  au- 
thority of  Haneke,  the  attorney  continued  to  act  in  collecting  the 
quarterly  interest  as  it  became  due  upon  the  note  and  any  payments 
toat  were  made  of  the  principal  sum. 

Between  the  date  of  the  note  and  the  month  of  December,  1883, 
each  quarterly  interest  of  the  note  as  it  became  due  and  four  hun- 
dred dollars  of  the  principal  were  collected  and  transmitted  by  the 
attorney  to  the  bank,  and  were  there  properly  applied  to  the  pay- 
ment 01  the  note,  and  carried  to  the  account  of  Haneke,  who  re- 
ceived and  receipted  for  them.  But  in  December,  1883,  the  attorney 
collected,  in  fuU^  of  the  principal  and  interest,  then  due,  two  thou- 
sand one  hundred  and  two  dollars  and  sixty-one  cents,  for  which  he 
gave  his  receipt  in  the  following  words: 
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The  Monets  to  be  Assesbbd,  upon  the  property  benefited,  for  opening  Montgomery 
avenue,  constitute  no  part  of  the  corporate  funds  of  the  city. 

Who  Not  Citt  Officers. — Parties  performing  duties,  by  authority  of  a  special  statute, 
without  the  authority  of  a  municipal  corporation,  and  not  acting  by  virtue  of  any  powers  con- 
ferred on  the  corporation  by  its  charter,  or  otherwise,  do  not  act  as  officers^  or  aeeute,  of  the 
corporation;  and  the  corporation,  not  being  the  principal,  their  acts,  so  performed,  are  not  the 
acts  of  the  corporation. 

Before  Field,  circuit  justice,  and  Sawyeb,  circuit  judge. 

D.  L.  Ddmaa,  A,  L.  Rhodes,  and  J.  P.  Hoge,  for  the  plaintiff. 

Oarber,  Thornton  &  Bishop^  for  the  defendant. 

By  the  Coubt,  Field,  circuit  justice.  This  is  an  action  against 
the  city  and  county  of  San  Francisco  to  compel  the  payment  of 
twenty  coupons  for  interest,  each  amounting  to  thirty  dollars,  at- 
tached to  certain  instruments  designated  in  the  pleadings  as  Mont- 
gomery avenue  bonds.  The  plaintiff  prays  for  judgment  that  the 
coupons  are  valid  obligations  of  the  city  and  county;  that  there  is 
due  by  it  upon  each  of  them  the  sum  of  thirty  dollars,  with  interest 
from  the  date  of  its  maturity  at  the  rate  of  seven  per  cent  per  annum; 
that  the  city  and  county  pay  the  amount  thus  adjudged  due  from  the 
special  tax  to  be  annually  levied,  assessed  and  collected  for  that  pur- 
pose, pursuant  to  the  act  of  the  legislature  of  April  1, 1872;  and  that 
the  plaintiff  recover  against  it  for  the  costs  of  this  action. 

The  validity  of  the  bonds,  to  which  the  coupons  are  attached,  and, 
of  course,  the  validity  of  the  coupons  also,  depends  upon  that  act, 
and  the  compliance  in  their  issue  with  its  requirements.  The  object 
of  the  act  was  to  open  and  establish  a  public  street  in  the  city  and 
county  of  Ban  Francisco,  to  be  called  Montgomery  avenue,  and  to 
take  private  lands  therefor.  It  described  a  strip  of  land  by  metes 
and  bounds,  and  declared  that  it  was  taken  and  dedicated  for  such 
street,  and  that  when  paid  for,  the  title  thereto  should  vest  in  the  city 
and  count)^  for  that  purpose,  as  the  title  of  other  public  streets  was 
vested.  It  provided  that  the  value  of  the  property  taken,  the  dam- 
ages to  improvements  thereon,  or  adjacent  thereto,  and  all  other  ex- 
penses incidental  to  the  proceeding,  should  be  considered  the  cost  of 
the  opening  of  the  avenue,  and  should  be  assessed  upon  lands  within 
a  described  district  in  proportion  to  the  benefits  accruing  therefrom, 
to  be  ascertained  by  a  board  of  public  works  created  for  that  pur- 
pose. That  board  was  to  consist  of  the  mayor,  the  tax  collector  and 
the  surveyor  of  the  city  and  county  of  San  Francisco;  and,  when- 
ever the  owners  of  a  majority  in  frontage  of  the  property,  which  was 
to  bear  the  burden  of  the  improvement,  as  they  were  named  in  the 
last  preceding  annual  assessment  roll  for  the  state,  city  and  county 
taxes,  should  petition  the  mayor  of  the  city  and  county,  in  writing, 
for  the  opening  of  the  avenue  according  to  the  provisions  of  the  act, 
the  board  was  to  proceed  to  organize  by  the  election  of  a  president, 
and  then  to  the  performance  of  its  prescribed  duties.  It  was,  among 
other  things,  to  ascertain  and  report  the  cash  value  of  the  land  taken; 
and  the  damages  caused  to  the  property  alon^  the  line  and  within  the 
course  of  the  avenue;  also,  the  benefits  accruing  from  its  opening  to 
the  lots  within  the  prescribed  district. 


Cir.  Ct  Oal.]    Liebman  v.  Cmr  and  Co.  of  San  Fbangisoo.         297 

The  report  was  to  remain  at  the  office  of  the  board  for  thirty  days 
for  the  inspection  of  parties  interested,  and  notice  that  it  was  thus 
open  for  inspection  was  to  be  published  for  twenty  days  in  two  daily 
papers  in  the  city  aild  county.  Any  person  interested  who  was  ag- 
gneyed  by  the  action  of  the  board,  as  shown  in  Us  report,  might, 
within  the  thirty  days,  apply  by  petition  to  the  county  court,  setting 
forth  his  interest  in  the  proceedings,  and  his  objections  thereto,  for 
an  order  on  the  board  to  file  with  the  court  ite  report,  with  such 
other  documents  or  data  as  might  be  pertinent  thereto,  which  were 
used  by  it  in  preparing  the  report.  And  the  court  was  authorized 
to  hear  the  petition,  and  the  board  could  appear  in  response  to  it, 
and  testimony  could  be  taken  in  the  matter.  After  hearing  and  con- 
sideration, it  was  in  the  discretion  of  the  court  to  approye  and  con- 
firm the  report,  or  to  refer  it  back  to  the  board,  with  directions  to  alter 
or  modify  it  in  specified  particulars.  From  the  order  of  the  county 
court,  an  appeal  could  be  taken  to  the  supreme  court  of  the  state, 
to  reyiew  the  matters  complained  of.  Upon  the  final  confirmation 
of  the  report,  the  board  was  required  to  prepare  and  issue  bonds 
in  sums  of  not  less  than  one  thousand  dollars  each,  for  the  amount 
necessary  to  pay  and  discharge  all  the  damages,  costs  and  expenses 
incurred.  These  bonds  were  to  be  known  and  designated  as  the 
Montgomery  ayenue  bonds,  and  made  payable  in  thirty  years  from 
their  date,  and  to  bear  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually  at  the  office  of  the  treasurer  of  the  city  and 
county.  Coupons  for  the  interest  w  ere  to  be  attached  to  each  bond 
The  bonds  were  to  be  signed  by  all  the  members  of  the  board,  and 
its  seal  was  to  be  affixed  to  each.  The  coupons  were  to  be  signed 
by  the  president. 

Any  person  to  whom  damages  for  lands  were  awarded,  upon  ten- 
dering to  the  board  a  satisfactory  deed  of  conyeyance  of  tne  prop- 
erty to  the  eity  and  county,  was  entitled  to  haye  bonds  issued  to 
him  equal  to  uie  amount  awarded.  The  act  also  proyided  for  the 
assessment  and  leyy  of  an  annual  tax  upon  the  property  benefited, 
for  the  payment  of  interest  upon  the  bonds,  and  to  create  a  sink- 
ing fund  for  the  redemption  of  the  principal,  the  assessment  to  be 
'^adjusted  and  distributed  according  to  the  enhanced  yalues"  of  the 
respectiye  parcels  of  land,  as  fixed  m  the  final  report  of  the  board. 

But  the  act  declared  that  the  city  and  county  of  San  Francisco 
should  not,  in  any  event  whatever,  be  Heme  for  the  payment  of  the  bonds, 
nor  any  part  thereof,  and  that  any  person  purchasing  them,  or  other- 
wise becoming  the  owner  of  any  bond  or  bonds,  accepted  the  same  upon 
thai  express  stipulation  and  understanding. 

The  following  is  a  copy  of  one  o£  the  bonds  and  coupons  issued 
under  the  act.  The  others  are  similar  in  form,  differing  from  each 
other  only  in  their  number. 
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State  of  Caufobnu 

BOABD  OF  PUBLIC  WOBKS 

City  and  county  (Number  205)  San  Francisco. 

(Vignette.) 

$1,000.  Montgomery  Avenue  Bond.  $1,000. 

In  Conformity 
with  an  act  passed  by  the  people  of  the  state  of  California,  repre- 
sented in  senate  and  assembly,  entitled  an  act  to  open  and 
establish  a  public  street  in  the  city  and  counter  of  San  Francisco  to 
be  called  Montgomery  avenue  and  to  take  private  lands  therefor, 
approved  April  1,  1879,  the  treasurer  of  the  city  and  county  of 
San  Francisco,  state  of  California,  will  pay  at  his  office  in  said  city 
and  county,  to  the  holder  hereof,  one  thousand  dollars  in  United 
States  gold  coin,  with  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually  in  like  gold  coin,  upon  surrender  of  the  cor- 
responding coupons,  and  that  the  principal  sum  is  redeemable 
within  thirty  years  from  the  date  of  these  presents. 

It  being  understood  and  agreed  that  this  bond  may  be  redeemed 
by  said  treasurer  as  provided  in  said  above  mentioned  act  of  the 
legislature  of  the  state  of  California, 
in  witness  whereof  the  mayor,  the  tax  collector  and  city  and 

county  surveyor    of    said   city    and 

county  of  San  Francisco,  composing 

a  board  of  public  works,  have  respec- 

j  Seal  of  the  )    tivel^  signed  these  presents  and  the 

(Board   of   public  works.]    president    of    the   board   of    public 

works  has  signed  the  annexed  cou- 
pons as  of  the  first  day  of  January, 
1873. 

WILLIAM  ALVORD, 
President  of  the  board  of  public  works  and  mayor  of  the  city  and 
county  of  San  Francisco. 

ALEXANDEB  AUSTIN, 
Tax  collector  and  member  of  said  board  of  public  works. 

BICHABD  H.  STBETCH, 
City  and  county  surveyor  and  member  of  said  board  of  public 

works. 
$30.  Board  of  Public  Works.  Coupon  No.  15. 

Montgomery  1  The  treasurer  of  thecitvand  county  of  San  Francisco 
M.  A.  B.  V  will  pav  bearer,  at  his  office,  thirty  dollars,  six 
Av.   Bond,  j      montns  interest. 

On  bond )  j  Due  1st  January, 

No.  612.  f  •  }  1881. 

WM.  ALVORD, 
President  of  board  of  public  works. 
From  this  brief  statement  of  the  act  of  April  1, 1872,  three  things 
distinctly  appear:  1st,  that  the  petition  of  the  owners  of  a  majority 
in  frontage  of  the  property  to  be  charged  with  the  cost  of  the  im- 
provement was  essential  to  the  validity  of  all  subsequent  proceed- 
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ing?  taken  for  the  opening  of  the  avenue,  including,  of  course,  the 
issue  of  the  bonds;  2d,  that  in  no  event  could  the  city  and  county 
be  held  liable  on  the  bonds,  and  necessarily,  therefore,  not  on  the 
coupons  attached,  and  3d,  that  every  person  purchasing  or  becom- 
ing the  owner  of  any  bond  took  the  same  on  that  express  stipulation 
and  understanding. 

The  act  in  question  was  before  the  supreme  court  of  the  state, 
and  the  subject  of  exhaustive  consideration  in  Mulligan  v. 
Smith,  59  Gal.,  206.  That  was  an  action  of  ejectment  to  recover 
land  claimed  by  the  plaintiff  under  a  deed  executed  to  him  upon  a 
sale  of  the  premises  for  the  non-payment  of  a  tax  levied  thereon 
to  raise  a  fimd  to  pay  the  interest  on  the  bonds.  In  the  lower 
court,  evidence  was  introduced  which  tended  to  show  that  the 
petition  to  the  mayor,  which  was  the  essential  initiatory  step  to  the 
proceedings  for  opnening  the  avenue,  had  not  been  signed  by  the 
owners  of  a  majority  in  frontage  of  the  property  to  be  charged,  as 
shown  by  the  names  on  the  assessment  roll  of  the  'previous  year; 
and  the  court  found  that  such  was  the  fact.  In  the  supreme  court, 
it  was  contended,  as  it  had  been  in  th^  court  below,  that  evidence 
to  impeach  the  correctness  of  the  petition  in  this  respect  was  in- 
admissible; and,  also,  that  as  the  petition  was  sufficient  on  its  face, 
and  had  been  accepted  by  the  mayor  as  sufficient,  the  defendant 
was  estopped  from  questioning  its  validity,  or  the  validity  of  the 
proceedings  under  it;  and,  also,  that  such  estoppel  followed  from 
the  judgment  of  the  county  court  confirming  the  report  of  the 
board.  But  the  supreme  court  held  the  evidence  admissible,  and 
that  the  defendant  was  not  estopped  from  showing  the  insufficiency  of 
the  petition,  either  by  the  action  of  the  mayor  in  accepting  it,  or 
the  judgment  of  the  county  court;  that  whilst  it  might  be  true  that 
the  mayor  was  called  upon  in  the  first  instance  to  decide  upon  the 
sufficiency  of  the  petition,  there  was  nothing  in  the  statute  which 
made  his  determination  conclusive,  and  precluded  an  inquiry  into 
its  validity  whenever  the  proceedings  under  it  came  up  for  judicial 
consideration.  In  no  part  of  the  statute,  said  the  court,  did  it  ap- 
pear that  provision  was  made  for  notice  to  the  property  owners  of 
the  proceedings  authorized  to  be  taken  before  the  mayor  or  by  the 
bbara  or  in  the  county  court.  Neither  the  mayor  nor  the  board 
was  required  to  give  notice  of  any  kind  until  the  board  had  com- 
pleted the  report  of  its  work.  And  the  notice  then  required  was 
one  of  a  general  nature  by  publication,  and  was  only  that  the  re- 
port was  open  for  inspection.  Though  any  property  owner  a^- 
pi&veA  by  the  action  or  determination  of  the  board,  as  shown  m 
its  report,  could  have  made  his  objections  to  the  county  court,  they 
could  not  extend  to  the  character  or  sufficiency  of  the  petition. 
"Nowhere  in  the  statute,"  said  the  court,  '*  is  the  petition  made 
part  of  the  report  or  of  the  data  or  documents  used  m  making  it. 
Nor  is  it  anywhere  required  that  the  board  or  the  mayor  shall  re- 
turn it  to  the  court  or  file  it  there  or  elsewhere.  The  court  had, 
therefore,  no  jurisdiction  of  the  petition;  no  power  to  adjudge  upon 
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its  exeontion,  aod  it  conld  not  assume  jurisdiction  of  it  or  by  its 
judgment  decide  ^on  its  sufficiency  and  validity  so  as  to  concmde 
the  defendant."  These  conclusions  of  the  court  were  concurred  in 
by  all  its  members,  and  sustained  in  separate  opinions  of  marked 
ability  and  learning  by  three  of  them.  All  agreed  that  evidence  to 
show  the  defect  in  the  petition,  in  not  being  signed  by  owners  of  a 
majority  in  frontage  of  the  property  to  be  charged,  was  admissible, 
and  that  the  defect  existing  invalidated  all  the  subsequent  proceed- 
ings. **  When,  therefore, "  said  the  court,  *  *  the  legislature  prescribed 
that  a  petition  from  the  owners  of  a 'majority  in  frontage  of  the  prop- 
erty to  be  charged  with  the  cost  of  the  improvement  was  necessary  to 
set  the  machinery  of  the  statute  in  motion,  no  step  could  be  taken  un- 
der the  provisions  of  the  statute  until  the  requisite  petition  was  pre- 
sented. It  was  the  first  authorized  movement  to  be  made  in  the  open- 
ing of  the  avenue.  When  taken,  officers,  who  were  to  constitute  and 
organize  a  board  of  public  works,  were  authorized  to  organize.  Until 
it  was  taken,  they  had  no  such  authority.  They  could  not  legally 
act  at  all;  or,  if  they  acted,  their  proceedmgs  would  be  unauthorized 
and  void.  The  presentation  of  the  petition  required  by  the  statute, 
was,  therefore,  essential." 

The  authorities,  cited  in  the  several  opinions,  show  that  similar 
conclusions  have  been  reached  by  the  highest  courts  of  other  states, 
in  analogous  cases.  Indeed,  the  rule  is  fundamental,  that  where 
private  property  is  to  be  taken  for  a  public  improvement  upon  the 
petition  of  a  majority  of  those  who  are  to  bear  its  burden,  the  peti- 
tion of  such  a  majority  must  be  made  before  proceedings  for  the  ap- 
propriation of  the  property  can  be  had.  This  is  a  condition  which 
must  be  strictly  followed.  A  failure  to  comply  with  it  will  vitiate 
all  subsequent  proceedings.  No  one,  indeed,  would  contend  that 
proceedings  had,  in  such  cases,  without  the  petition  of  any  of  the 
owners,  would  be  valid;  and  a  petition  of  a  less  number  of  the 
owners  than  that  designated  by  the  statute,  would  be  equallv  in- 
effectual. If  one  less  than  the  required  number  may  be  omittea,  so 
may  all.  Nor  is  the  rule  at  all  affected  by  the  doctrine  that  in  a  cer- 
tain class  of  cases,  evidence  of  such  compliance  is  conclusively 
found  in  the  action  of  officers  required  to  consider  and  determine 
that  fact.  That  doctrine,  as  we  snail  presently  see,  only  applies  to 
estop  the  obligors  of  a  bond,  and  can  have  no  bearing  or  considera- 
tion in  the  present  case,  where  the  bonds,  to  which  the  coupons  in 
controversy  are  attached,  are  neither  in  form  nor  in  law  the  obliga- 
tions of  the  city  and  county. 

The  construction  given  by  the  supreme  court  of  the  state,  to  the 
act  of  April  1,  1872,  if  not  absolutely  binding  upon  the  judges  of  the 
federal  courts,  in  cases  arising  under  it,  is  certainly  not  to  be  dis- 
regarded and  rejected,  except  for  the  most  cogent  and  persuasive 
reasons,  such  as  would  leave  little  doubt  of  the  error  of  the  state 
court.  Conflicts  between  state  and  federal  tribunals,  in  the  inter- 
pretation of  state  statutes,  are  always  to  be  avoided  if  possible. 
The  federal  courts  will,  therefore,  follow  the  exposition  of  the  state 
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courts,  unless  it  oonfliots  with,  or  impairs  the  effioienoy  of  some 
principle  of  the  federal  constitution,  or  of  a  federal  statute,  or  a  rule 
of  commercial  or  general  law.  In  this  case,  there  is  no  such  conflict 
or  impairment,  ^o  principle  of  federal  law  is  invaded,  or  rule  of 
commercial  or  general  law  disregarded.  The  construction  given,  is 
one  we  should  unhesitatingly  adopt,  had  the  supreme  court,  the 
Intimate  expounder  of  state  statutes,  never  spoken  on  the  subject. 

There  was,  it  is  true,  an  intimation  by  one  of  the  judges,  in  his 
opinion  in  Mulligan  v.  Smith,  that  in  an  action  upon  the  bonds, 
that  being  an  action  upon  contract,  a  different  rule  might  exist,  and 
that  an  estoppel  might  arise  against  the  defendant.  It  was,  how- 
ever, only  an  intimation  to  mark  a  possible  distinction  in  the  proofs 
required  in  the  two  forms  of  action.  No  question  as  to  the  effect 
of  the  bonds  as  evidence  was  before  the  court.  And  it  is  plain 
that  if,  to  recover  in  the  ejectment,  it  was  essential  to  establish  the 
validity  of  the  proceedings  leading  to  the  levy  of  the  tax  to  pay  the 
interest  on  the  bonds,  it  must  be  essential  to  establish  the  valid- 
ity of  the  proceedings  leading  to  the  issue  of  the  bonds  them- 
selves, and,  of  course,  the  sufficiency  of  the  petition  upon  which  the 
proceedings  were  founded,  unless  such  sufficiency  is,  from  the  char- 
acter of  the  instruments,  and  the  recitals  in  them,  to  be  conclu- 
sively presumed.  In  the  ejectment  case,  a  comparison  of  the  peti- 
tion with  the  assessment  roll  of  the  previous  year  disclosed  the  fact 
that  a  number  less  than  the  majority  of  the  owners  in  frontage,  as 
shown  by  the  names  on  the  assessment  roll,  appeared  on  the  peti- 
tion. The  subsequent  proceedings  were,  therefore,  from  this  defect, 
wholly  unauthorized.  The  essential  initiative  to  them  had  never 
been  taken. 

The  question  here  is,  whether,  assuming  that  an  action  will  lie 
against  the  city  and  county  on  the  coupons,  will  the  sufficiency  of 
the  petition  be  presumed;  or  what  will  amount  to  the  same  thing, 
will  the  defendant  be  estopped  from  denying  its  sufficiency,  so  as 
to  allow  the  admission  in  evidence  of  the  coupons,  without  other 
proof  than  the  production  of  the  bonds  to  which  they  were  attached. 

There  are  numerous  cases  where  municipal  bonds  have  been  au- 
thorused  by  statute,  upon  a  vote  of  a  majority  of  the  citizens  of  a 
city,  oountv,  town,  or  other  locality,  and  officers  designated  to 
asceziain  and  report  as  to  the  vote  taken,  and  issue  the  bonds. 
When,  in  such  cases,  the  bonds  refer  to  the  statute,  and  recite  a 
compliance  with  its  provisions,  and  have  passed,  for  a  valid  con- 
sideration, into  the  hands  of  bona  fide  purchasers,  without  notice  of 
any  defect  in  the  proceedings,  the  obligors  have  been  held  to  be 
estopped  from  denying  the  correctness  of  the  recitals.  The  doc- 
trine on  this  subject  is  well  stated  by  the  supreme  court  of  the 
United  States  in  the  recent  case  of  Pana  v.  Bowler,  107  U.  S.,  539. 
'*  This  court,"  is  the  language  used,  '*  has  again  and  again  decided 
that  if  a  municipal  body  has  lawful  power  to  issue  bonds,  or  other 
negotiable  securities,  dependent  only  upon  the  adoption  of  certain 
preliminary  proceedings,  such  as  a  popular  election  of  the  constit- 
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nent  body,  the  holder  in  ^ood  faith  has  the  right  to  assume  that 
such  preliminary  proceedings  have  taken  place,  if  the  fact  be  cer- 
tified on  the  face  of  the  bonds  by  the  authorities  whose  primary 
dn^  it  is  to  ascertain  it." 

This  doctrine  is  not  accepted  in  many  of  the  state  courts,  and  has 
in  some  instances  met  with  earnest  dissent  from  judges  of  the  su- 
preme court.  It  must,  however,  be  conceded  that  it  is  the  settled 
doctrine  of  that  court;  but  to  its  application  the  recitals  must 
clearly  import  a  compliance  with  the  statute  under  which  the  bonds 
were  issued.  If  fairly  construed  they  are  consistent  with  any  other 
interpretation,  they  will  not  estop  the  municipal  corporation  in 
whose  name  they  are  made  from  showing  that  they  were  issued 
without  authority  of  law:  School  district  v.  Stone,  106  U.  S.,  186; 
Supervisors  of  Carroll  county  v.  Smith,  11  U.  S.,  656.  And  the 
recites  when  full  will  estop  only  the  obligors  of  the  bonds;  they 
cannot  estop  others  who  are  not  parties  to  them;  they  cannot  affect 
strangers  to  the  transaction.  In  both  particulars  the  alleged  re- 
citals in  the  avenue  bonds,  are  inoperative  to  create  any  estoppel 
against  the  city  and  county.  There  is  no  statement  of  any  fact  in 
the  clause  called  a  recital.*^  The  clause  is  a  mere  caption  to  an  order 
or  promise  of  the  board  of  public  works  that  the  treasurer  of  the 
city  and  county  of  San  Francisco  will  pay  to  the  holder  the  sum  of 
one  thousand  dollars.  ''  In  conformity  with  the  act/'  the  titie  of 
which  is  given,  says  the  instrument,  ^*  the  treasurer  will  pay."  Bead 
in  connection  with  what  follows,  it  imports  that  the  treasurer  will 
pay  the  amount  designated  in  accordance  with  the  act,  that  is,  out 
of  the  fund  to  be  provided  by  it,  and  that  the  holder  can  look  to  no 
other  source  of  payment.  There  is  nothing  in  the  clause  which 
would  reach  the  petition  and  import  that  it  had  conformed  to  the 
requirements  of  the  statute.  But  the  fact  which  disposes  of  this 
question  of  recitals  and  any  alleged  effect  attributed  to  them  in  the 
present  case,  is  that  the  so-called  bonds,  to  which  the  coupons  in 
controversy  were  attached,  are  not  obligations  of  the  ciir^  and  county. 
They  are  not  executed  by  it,  or  under  its  seal,  or  by  its  agents  or 
officers,  but  by  certain  parties  constituting  the  board  of  public  works. 
The  fact  that  certain  officers  of  the  city  and  county  are  made  mem- 
bers of  the  board  to  appraise  the  property  taken,  and  the  injuries 
and  benefits  caused  by  the  opening  of  the  avenue,  does  not  consti- 
tute them  agents  of  the  city  and  county  and  render  their  work  as 
such  board  the  work  of  the  city  and  county;  no  more  than  if  they 
were  constituted  a  board  to  establish  an  university,  and  prescribe 
the  studies  to  be  pursued  in  it,  would  make  them  the  agents  of  the 
municipality  for  that  purpose.  Agents  can  only  exercise  the  powers 
of  their  principals;  they  cannot  lawfully  exceed  them.  Here  the 
city  and  county  as  a  municipality  is  not  authorized  to  open  the 
avenue,  to  appraise  the  value  of  the  property  taken,  or  the  amount 
of  injuries  received  by  or  benefits  conferred  upon  the  owners  of 
property  along  the  line  of  the  avenue,  or  to  sign  and  issue  iis  bonds 
to  the  parties  injured.    In  all  these  matters  the  boturd  acts  inde- 
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pendently  of  the  mpnioipality.  It  is  made  the  agent  of  the  state  to 
cany  oat  a  pnblio  improvement  directed  by  its  statate,  and  not  the 
agent  of  the  city  and  county. 

The  foundation  upon  which  the  doctrine  of  estoppel  from  recitals 
in  municipal  bonds  rests,  is  that  the  officers  signing  the  bonds  and 
inserting  the  recitals,  are  agents  of  the  municipality,  and  authorized 
to  bind  it  by  their  acts  and  representations.  The  principle,  which 
gives  rise  to  the  estoppel,  as  well  stated  hj  the  defendant's  coun- 
sel»  th&t  it  would  be  inequitable  to  permit  a  municipal  corpor- 
ation to  take  advantage  of  the  falsity  of  solemn  declarations  of 
such  agents  within  the  scope  of  their  authority.  But  if  the  officers 
making  the  recitals  are  not  such  agents,  there  is  no  room  for  the 
doctrine  of  estoppel.  Their  recitals,  on  no  conceivable  principle,  can 
in  such  cases  bind  the  corporation. 

It  follows  that  if  any  action  can  be  maintained  upon  the  coupons 
against  any  defendant,  the  validity  of  the  proceedings,  upon  which 
the  bonds  were  issued,  must  be  established  by  affirmative  proof  of 
the  sufficiency  of  the  petition,  which  was  the  essential  initiative  to 
them.  But  the  question  is  not  before  us,  whether  an  action  can  be 
maintained  against  any  other  party;  it  is  enough  that  we  are  of 
opinion  that  the  present  action  cannot  be  maintained  against  the 
city  and  county  of  San  Francisco.  The  plaintiff  asks  for  judgment 
that  the  coupons  are  valid  obligations  of  the  city  and  county;  that 
there  is  due,  by  the  city  and  county,  upon  each  of  the  coupons, 
thirty  dollars,  with  interest;  that  the  city  and  county  pay  the  amount 
thus  adjudged  due,  out  of  the  special  tax  to  be  levied  under  the  act, 
and  that  the  plaintiff  recover  his  costs  of  the  action.  Such  judg- 
ment could  not  be  rendered  upon  the  facts  stated  in  the  complaint. 
The  statute  to  which  the  complaint  refers,  and  upon  which,  alone, 
the  judgment  is  sought,  declares,  in  express  terms,  ''  that  the  city 
and  county  shall  not,  in  any  event  whatever,  be  liable  for  the  pay- 
ment of  the  bonds  nor  any  part  thereof,"  and  '^  that  any  person  pur- 
chasing said  bonds,  or  otherwise  becoming  the  owner  of  any  bond 
or  bonds,  accepts  the  same  on  that  express  stipulation  and  under- 
standing." 

As  already  stated,  the  so-called  bonds,  which,  in  fact,  are  only 
orders  or  promises  of  the  board  of  public  works  that  the  treasurer 
will  pay  to  the  bolder  the  amounts  designated,  cannot  be  the  founda- 
tion of  any  liability  of  the  city  and  county  >  and  that  such  liability  is 
Bought  to  be  charged,  appears  from  the  prayer  for  judgment,  al- 
though the  discharge  of  that  liability  is  to  be  had  out  of  funds  to 
be  raised  by  the  special  tax  for  which  the  act  provided. 

The  asserted  ground  of  the  action  is,  that  it  is  essential  to  estab- 
lish the  validity  of  the  bonds,  as  a  preliminary  to  an  application  for 
a  mandamus  to  levy  the  special  tax.  Counsel  assume  that  the 
validiij  of  the  bonds  issued  by  one  party  can  be  determined  in  an 
action  against  another  in  no  way  named  in  them,  nor  liable  for  their 
payment.  We  do  not  so  understand  the  law.  We  have  not  met  with 
any  adjudged  case  to  that  purport.    On  the  contrary,  we  have 
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always  supposed  that  the  party  actually  liable  on  a  bond,  most  haye 
his  day  in  oourt»  in  person,  or  by  his  representative,  before  a  judg- 
ment determining  its  validiiy  as  against  him  or  his  estate,  could  be 
r^arded  as  having  any  binding  force.  Such  liability  cannot  be  vi- 
cariously imputed  to  him,  or  charged  upon  his  estate.  If  the  action 
be  to  charge  particular  property,  of  which  there  is  no  representative, 
there  is  a  defect  in  the  law  which  the  legislature,  and  not  the  courts, 
must  supply. 

It  is  true  that  in  the  enforcement  of  bonds  of  municipal  bodies, 
which  are  to  be  paid  from  funds  raised  by  taxation,  general  or 
special,  the  validity  of  the  bonds  must  first  be  established  by  the 
judgment  of  the  court,  that  is,  the  demand  against  the  municipality 
on  the  bonds  must  be  first  carried  into  judgment;  then  a  mandamus 
will  issue,  which  is  in  the  nature  of  an  execution.  It  is  the  execu- 
tory process  for  the  enforcement  of  the  judgment  recovered.  It  can 
only  issue  to  command  the  corporation  against  which  the  judgment 
is  rendered,  or  its  representatives  or  officers,  to  levy  the  tax  prayed, 
just  as  an  execution  on  an  ordinary  money  judgment  can  only  be  is- 
sued against  the  property  of  the  judgment  debtor.  Whether,  when 
the  judgment  against  the  municipality  is  rendered,  the  writ  is  to 
direct  a  general  or  a  special  tax  upon  all  or  a  portion  of  the  prop- 
erty within  its  limits  or  only  upon  a  particular  class  of  property, 
real  or  personal,  will  depend  upon  the  directions  of  the  statute  pro- 
viding for  the  payment  of  the  indebtedness  created.  The  judgment, 
however,  must,  in  all  cases,  be  against  the  corporation  to  which,  or 
to  whose  representatives  or  officers,  the  writ  is  directed.  It  is  the 
liability  of  the  corporation  established  by  the  judgment  which  is  to 
be  discharged  by  the  levy  of  the  tax  prayed,  and  not  the  liability 
of  any  other  body. 

The  several  cases  cited  by  counsel  in  support  of  their  contention 
in  no  respect  militate  against  these  views,  but,  on  the  contrary,  illus- 
trate and  confirm  them.  In  all  of  them  the  bonds  were  issued  in 
the  name,  or  were  in  law  the  obligations,  of  the  municipality  against 
which  the  judgment  was  prayed,  though  in  some  of  them  the  funds 
for  the  payment  of  the  judgment  were  to  be  collected  by  a  special 
tax  upon  the  property  of  a  particular  district.  It  would  serve  no 
useful  purpose  to  comment  at  length  upon  the  cases  in  verificatioa 
of  this  statement.  Every  one  who  may  take  an  interest  in  the  sub- 
ject will  find,  upon  examination  of  them,  its  correctness  sustained. 

One  of  the  counsel  of  the  plaintiff  indulges  in  his  brief  in  some 
strictures  upon  the  action  of  the  city  and  county  of  San  Francisco, 
with  respect  to  these  bonds,  characterizing  it  as  ''dishonest  and 
dishonorable  repudiation.'*  The  accusation  falls  harmless  in  the 
face  of  the  statute  under  which  the  bonds  were  issued,  declaring 
that  the  city  and  county  '*  shall  not,  in  any  event  whatever,  be  liable  for 
the  payment  of  the  bonds,  twr  any  part  thereof,''  and  **  that  any  person 
purchasing  said  bonds  or  otherwise  becoming  the  owner  of  any  bond 
or  bonds  accepts  the  same  upon  this  express  stipulation  and  under- 
sending''    Nor  can  the  legislators  of  the  city  and  county  be  sab- 
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jected  to  any  jast  imputations  of  a  want  of  regard  to  the  honor  and 
eredit  of  the  mnnioipality  in  refusing  to  order  the  levy  of  a  tax  to 
pay  the  interest  on  the  hondst  so  long  as  the  judgment  of  the  high- 
est tribunal  of  the  state,  the  constitutional  expounder  of  its  laws, 
remains  unreversed,  declaring  that  the  prooeeedings  on  which  the 
bonds  were  issued,  were  taken  in  disregard  of  the  conditions  im- 
posed by  the  legislature,  and,  therefore,  were  absolutely  null  and 
void.  If  property  of  citizens  has  been  taken  and  is  retained  for  an 
avenue  of  the  city  without  compensation,  upon  proceedings  not  war- 
ranted by  law,  some  other  remedy  must  be  sought  by  the  parties  in- 
jured than  such  as  consisto  in  affirming  the  validity  of  those  pro- 
ceedings in  face  of  the  judgment  of  that  tribunal.  • 

It  follows  from  the  views  expressed  that  no  recovery  can  be  had 
upon  the  facts  disclosed  in  the  complaint;  and  the  motion  of  the 
defendant  to  exclude  all  evidence  in  support  of  ite  allegations,  must 
be  granted;  and  it  is  so  ordered. 

Sawyrb,  GiBoniT  JT7DOE,  coNCUBRiNa.  This  casc  having  been  regu- 
larly called  for  trial,  the  plaintiff  offered  in  evidence  the  bonds  and 
coupons  set  out  in  the  complaint,  to  the  introduction  of  which  the 
defendant  objected,  on  the  ground  that  the  complaint  does  not  state 
a  case  sufficient  to  justify  the  introduction  of  any  evidence  whatever; 
or,  in  other  words,  that  the  facts  stated  in  the  complaint  do  not 
make  a  case  which  entitles  the  complainant  to  any  judgment  or  re- 
lief against  the  defendant,  or  upon  which  the  defendant  is  in  any 
respect  liable  to  be  sued.  The  counsel  of  both  parties  treated  the 
objection  as,  in  effect,  a  demurrer  to  the  complaint,  on  the  ground 
that  the  facte  set  out,  taken  as  true,  do  not  constitute  a  cause  of 
action,  and  they  argued  the  question  very  elaborately  on  that  hy- 
pothesis. 

The  first  question  that  meets  us  at  the  threshold  of  the  discussion^ 
is,  whether  the  defendant — ^the  municipal  corporation,  the  city  and 
eoimty  of  San  Francisco — ^is,  in  any  sense,  the  obligor  on  the  bonds, 
or  whatever  the  instruments  in  suit  may  be  properly  termed;  or 
whether  it  is  in  any  wa^  a  party  to  the  transaction  out  of  which 
these  instrumente  arose,  in  such  sense  as  to  cast  any  liability  or 
duty  upon  the  municipality  in  ite  corporate  capacity. 

In  my  judgment,  the  instrumente  sued  on  are  not  bonds  of  the 
city  and  county  of  San  Francisco,  and  the  city  and  county  of  San 
Fiancisco,  in  ite  corporate  capacity,  does  not  stand  in  any  such  re- 
lation to  tiiese  obligations,  as  renders  the  corporation  liable  to  be 
sued  upon  them  for  any  purpose. 

The  act,  under  which  the  instrumente  sued  on,  purport  to  have 
been  issued,  is  not  an  ameudment  to  the  city  charter,  and  it  does 
not  purport  to  enlarge  the  powers  or  duties  of  the  corporation,  or  of 
itoc^ers,  in  their  capacity  of  officers  or  agente  of  the  corpora- 
tion. It  does  not  confer  any  authority  whatever  upon  the  corpora- 
tion to  do  any  act,  in  ite  corporate  capacity,  or  impose  any  duty  or 
obligstioB  upon  the  municipality  relating  to  the  opening  and  dedica- 
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tion  to  public  use  of  Montgomery  ayeniie.  The  corporation  is  not 
authorized  to  do  the  acts  necessary  to  the  opening  and  dedication 
of  the  street  to  the  public  use  contemplated  by  the  act,  or  required 
to  see  that  tibe  costs  of  the  work  upon  completion,  shall  be  col- 
lected or  paid;  in  short,  the  corporation,  as  such,  is  neither  required 
nor  authorized  to  perform  any  act  in  relation  to  the  opening  and 
dedication  of  the  avenue,  or  in  relation  to  payment  therefor,  when 
accomplished.  Olearly,  it  seems  to  me,  the  state  has  undertaken 
to  do  tnis  work  through  the  instrumentalities  chosen  by  itself,  of 
which  instrumentalities  tiie  corporation  called  the  city  and  county 
of  San  Francisco  is  not  one.  Some  of  the  officers  of  the  oiiy,  it  is 
true,  are  designated  as  instrumentalities  for  carrying  out  the  scheme 
provided  for,  but  in  carrying  it  out  they  do  not  act  by  virtue  of  any 
authority  derived  under  the  charter  of  the  corporation,  or  any  act 
amendatory  of  the  charter,  or  enlarging  its  powers,  or  under  the 
authority  of  the  corporation,  but  they  act  solely  by  authority  of  the 
act  in  question,  independenUy  of  any  act  of  the  corporation,  their 
designation  by  their  official  titles,  being  only  descriptio  peraonarum  to 
indicate  the  particular  parties  chosen  for  the  work. 

The  act  describes  a  specific  tract  of  territory,  within  the  city  and 
county  of  San  Francisco,  by  metes  and  bounds,  and  then  declares 
that  ^'it  is  hereby  taken  and  dedicated  for  an  open  and  public 
street,  and,  when  paid  for  as  Jiereinafter  provided^  tne  title  tnereto 
shall  vest  in  the  said  city  and  county  for  such  purposes  forever,  as 
the  title  of  other  public  streets,  in  said  city  and  county,  now  is 
vested. "  This,  with  a  provision  for  subsequent  improvement  and 
care,  is  the  only  one  in  the  whole  act,  in  which  the  city  and  couniy, 
in  its  corporate  capacity,  is  brought  into  any  relations  with  the  im- 
provement contemplated;  and  this  relation  onlv  commences  after 
the  work  of  dedication  and  opening  is  fuUy  completed,  and  paid  far^ 
by  the  agencies  and  in  the  manner  appointed  b^  the  act.  The  ex- 
penses of  dedication  to  public  use,  and  openmg  the  avenue,  are 
to  be  paid  for  by  assessments  on  a  district  of  land,  specifically  de- 
scribed and  designated  bv  the  act  as  benefited  by  the  improvement. 
The  board  of  public  works  provided  for  is  not  a  board  of  public 
works  of  the  city  and  county  of  San  FranciscOy  with  powers  derived 
under  the  charter  of  the  city,  or  any  act  enlarging  tnose  powers,  or 
acting  by  authority  of  the  corporation  or  its  charter.  It  is  not  one 
of  the  branches  of  the  municipal  government. 

This  board  is  a  special  board  of  public  works  created  by  the 
statute,  without  any  reference  to  the  powers  and  duties  of  the  cor- 
poration, to  carry  out  this  particular  improvement  undertaken  by 
the  state,  without  reference  to  or  any  action  of  the  corporation,  and 
without  consulting  its  pleasure.  It  is,  it  is  true,  comj>osed  of  three 
persons,  who  are  also  officers  of  the  corporation  and  their  official 
name  is  used  to  designate  the  individuals  who  are  to  constitute  the 
board.  But  their  individual  names  might  just  as  well  have  been 
used,  or  any  other  three  persons  having  no  connection  with  the  cor- 
porate government,  might  have  been  appointed  to  perform  precisely 
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the  game  acts;  and  had  this  been  done,  there  would  be  just  as  good 
groond  for  considering  them  agents  of  the  corporation,  and  not  in- 
strumentalities employed  by  the  state  itself  to  carry  out  its  purposes, 
as  there  is,  now,  to  consider  the  board  as  an  agent  of  the  munici- 
pAlity,  and  not  an  instrumentality  of  the  state.  Doubtless,  the  leg- 
islature might  have  enlarged  the  powers  of  the  corporation,  or  con- 
ferred the  authority,  or  imposed  the  duty,  upon  it,  to  perform  the 
coDtempIated  work,  but  it  did  not  see  fit  to  do  so.  **  The  mayor, 
tax  collector  and  city  and  county  surveyor,"  of  the  city  and  county 
of  San  Francisco — ^that  is  to  say,  the  persons  who  for  the  time  being 
fill  those  ofiBces — are  *^  created  a  board  of  public  works,  within  the 
meaning  and  intent  of  this  act,  and  as  such  board  are  hereby  author- 
ized, empowered  and  directed  to  perform  all  and  singular  the  duties 
herein  enjoined  upon  the  board  of  public  works  as  herein  provided." 
A  salary  of  two  thousand  dollars  per  annum  is  allowed  to  each  for 
his  services  in  such  board,  payable  out  of  the  ''Montgomery  avenue 
fund,"  to  be  assessed  upon  the  property  benefited,  as  a  part  of  the 
expenses  of  the  opening  of  the  avenue.  Section  25  provides  that, 
"the  board  of  public  works  shall  provide  itself  with  an  official  aeal^ 
which  shall  be  used  to  verify  such  acts  of  the  board  as  are  herein 
deeeiibed  to  be  done,  under  the  seal  of  the  board;"  thus,  apparently 
making  it  an  independent  corporation,  or  quasi  corporation,  for  the 
purposes  of  the  act. 

Section  8  requires  the  board,  at  the  proper  stage  of  proceedings, 
to  prepare  and  issue  bonds  for  an  amount  in  the  aggregate  ''neces* 
sary  to  pay  and  discharge  all  said  damages,  costs  ana  expenses," 
"said  bonds  shall  be  known  and  designated  as  'Montgomery 
avenue  bonds,'  and  the  bonds  shall  be  signed  by  all  the  members 
'of  the  board/  and  the  seal  thereof  shall  be  affixed  to  each  bond." 
There  is  nothing  to  authorize  the  issue  of  bonds  by  or  in  the  name 
of  the  municipal  corporation.  They  are  to  be  issued  by  the  board 
specially  created  for  the  purpose,  xmder  its  own  seal,  provided  for 
I7  the  act,  and  not  under  the  seal  of  the  municipal  corporation  and 
not  signed  by  the  major  as  mayor  or  agent  of  the  city.  Under  sec- 
tion 11,  a  fund  sufficient  for  the  purpose  for  payment  of  coupons 
uid  redemption  of  the  bonds  is  to  be  levied,  assessed  and  collected 
''  in  the  same  manner  as  other  taxes  in  said  city  and  county  are 
levied,  assessed  and  collected  upon  lands  within  the  district  sup- 
posed and  determined  by  the  act  itself,  to  be  benefited.  Thus,  the 
same  machinery  and  instrumentalities  used  for  collecting  otJier  state, 
as  well  as  city,  taxes,  are  adopted  for  assessing  and  collecting  the 
special  tax  provided  for  the  purposes  of  the  act.  The  moneys  so 
collected  are  to  be  paid,  not  into  the  treasury  of  the  city  and  county 
M  a  part  of  its  corporate  funds,  but  to  the  treasurer  of  the  city  and 
eoonty  personally  designated  for  the  purpose,  and  is  "  to  constitute 
the  Montgomery  avenue  fund,"  "to  be  paid  out  by  said  treasurer 
wi/y  in  payment  of  the  coupons  attached  to  said  bonds,"  *  ,*  * 
and  "in  redeeming  the  bonds  issued  in  pursuance  of  the  provisions 
of  this  act." 
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The  fand  thus  provided  is  set  apart  for  this  specific  purpose, 
having  no  connection  with  the  funds  of  the  municipality,  under  the 
sole  enarge  and  management  of  the  board  of  public  works,  and  the 
person  who  happens,  for  the  time  being,  to  be  treasurer.  The 
municipal  corporation,  as  such,  has  no  power  or  authority  over  itr— 
nothing  whatever  to  do  with  it.  Nor  has  the  board  of  supervisors, 
the  legislative  and  governing  body  of  the  corporation.  It  is  under 
the  exclusive  authority  and  control  of  the  agents  of  the  state,  es- 
pecially designated  by  the  act,  to  carry  out  the  will  and  purpose  of 
the  state,  as  manifested  by  the  act. 

As  if  not  enough  to  declare  its  purpose  to  make  the  improvement, 
to  designate  its  own  instrumentalities,  and  point  out  the  mode  of 
executing  its  will,  leaving  nothing  to  be  done  on  the  part  of  the 
corporation,  or  of  its  legislative  and  governing  body,  and  to  care- 
fully avoid  bringing  the  corporation  or  its  legislative  body  into  any 
relations  whatever  with  the  work;  and  as  if  to  cut  off  all  possibility 
of  doubt  upon  the  subject,  it  was  expressly  provided  in  the  last  sec- 
tion, but  one,  of  the  act,  ''  that  the  city  ana  county  of  San  Francisco 
ahaU  not  in  any  event  whatever  ^  be  liable  for  the  payment  of  the  bands, 
nor  any  part  thereof,  provided  to  be  issued  under  this  act;  and  any  per- 
son purchasing  said  bonds,  or  otherwise  becoming  the  owner  of  any 
bond  or  bonds,  a/Gcepts  the  same  upon  that  express  stipulation  and  un- 
derstanding.^* Thus  the  statute  in  no  provision,  authorizes  the  city 
and  county  of  San  Francisco,  in  its  corporate  capacity,  or  by  the 
board  of  supervisors,  its  legislative  and  controlling  body,  or  other- 
wise, to  do  anything  in  the  matter  of  opening  and  dedicating  to 
public  use,  Montgomery  avenue,  or  to  meddle  with  the  funds  pro- 
vided for  the  purpose,  or  to  assume  any  obligation  or  responsibility  in 
the  matter.  The  act  imposes  no  obligation  or  duty  upon  the  corpor- 
ation or  upon  its  controlling  body  nor  does  it  even  confer  any  power 
to  act,  in  anv  manner,  in  regard  to  the  work  of  opening  Montgomery 
avenue,  while,  on  the  contrary,  it  expressly  provides  that  it  **shau 
not,  in  any  event  whatever,  be  liaUe/or  the  payment  of  the  bonds,  nor 
any  part  thereof,  provided  to  be  issued  under  this  act.'' 

The  act  does  not  authorize  the  issue  of  any  bonds  of  the  corpora- 
tion, and  the  board  of  public  works  must  have  so  understood  the 
statute,  for  it  did  not,  in  fact,  issue  any  such  bonds.  The  instru- 
ments, set  out  in  the  complaint,  neither  in  substance,  in  form  nor  in 
law,  can  be  regarded  as  bonds  of  the  citv  and  county  of  San  Fran- 
cisco. They  do  not  purport,  upon  their  face,  to  be  such,  and  there 
was  no  authority  in  the  board  to  make  them  such.  The  only  provisions 
in  the  whole  act  which  bring  the  municipal  corporation,  in  its  cor- 
porate capacity,  into  any  relations  with  the  opening  of  the  avenue, 
are  the  provisions  in  sections  1  and  16,  relating  to  its  disposition, 
after  the  work  is  both  done  and  paid  for,  as  provided  in  the  act — 
after  the  will  of  the  state  has  been  carried  out,  and  the  purpose  of 
the  act  fully  accomplished.  The  provision  of  section  1,  is,  that  the 
land  described,  '^  taken  and  dedicated  for  an  open  public  street,'* 
**  when  paid  for,  as  Jiereina/ter  provided,  the  title  hereto  shall  vest  in 
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said  city  and  ooonty  for  saoh  purposes  forever,  as  the  title  of  other 
public  streets  in  said  city  and  ooonty,  is  vested."  Thus,  after 
opening  and  dedicating  the  avenue  to  puDlio  use,  and  paying  for  U, 
in  the  manner  provided,  which  was  the  task  assumed  to  oe  performed 
by  the  state,  the  street  is  donated  to  the  city;  and  until  all  this  is 
folly  accomplished,  the  city,  in  its  corporate  capacity,  has  nothing 
at  ail  to  do  with  the  matter.  And  then,  as  a  consideration  for  open- 
ing and  dedicating  the  land  for  the  avenue,  procuring  and  vesting 
the  title  in  the  city  and  county,  section  16  imposes  an  obligation  on 
the  corporation  to  thereafter  sewer,  grade,  sidewalk,  plank  or  pave 
the  avenue,  as  in  the  case  of  other  streets  already  dedicated  to  pub- 
lic use.  The  provision  is,  ''The  said  Montgomery  avenue,  when 
opened^  shall  be  sewered,  graded,  side  walked  and  planked  and  paved 
by  the  municipal  authorities  in  accordance  with  the  rules,  regula- 
tions, statutes  and  ordinances  applicable  to  the  other  public  streets 
of  the  city  and  county  of  San  Francisco." 

Thus  the  state  assumes  the  doty,  and  work  of  dedicating  and  open- 
ing Montgomery  avenue,  and  providing  for  payment  by  a  fund  as- 
sessed upon  the  property  determined  by  itself  to  be  specially  benefited 
by  the  improvement,  and,  when  its  task  is  fully  accomplished,  turns 
the  avenue  over  to  the  municipal  corporation,  to  be  thereafter  im- 
proved under  its  direction  and  authority  in  the  same  manner  as  other 
public  streets  are  improved,  in  pursuance  of  the  powers  conferred  on 
it  by  its  charter.  And,  until  the  avenue  was  thus  opened,  and  turned 
over  to  the  municipality,  the  city  and  county,  through  its  legisla- 
tive controlling  body,  or  otherwise,  had  no  corporate  control  over, 
or  relation  to,  the  matter,  and  had  nothing  to  do  with  it. 

These  bonds  were  issued  in  connection  with  that  portion  of  the 
work  assumed  by,  and  carried  on,  exclusively  by  the  state,  and 
under  its  direction,  and  with  which  the  corporation  had  no  concern. 

The  board  of  public  works,  and  other  parties  designated  by  the 
Mon^omery  avenue  act,  to  perform  the  duties  therein  indicated, 
performed  such  duties,  solely  by  authority  of  that  act.  The  duties 
were  iiof  performed  by  virtue  of  any  authority  of  the  municipal 
charter,  or  of  any  other  act  conferring  power  or  authority  upon  the 
municipal  corporation.  The  consent  of  the  corporation  was  in  no 
way  obtained  or  asked.  The  acts  were  solely  performed  in  pursu- 
ance of  the  express  direct  command  of  the  statute  itself,  wholly  irre- 
spective of  the  will  or  the  charter  powers  of  the  corporation.  They 
were  not  performed,  in  the  exercise  of  corporate  powers,  and  they 
were  in  no  sense  corporate  acts.  The  authorities  are  numerous,  es- 
tabhshing  the  proposition,  that  parties  so  acting  by  express  direc- 
tion of  the  statute,  without  the  authority  of  the  municipal  corpora- 
tion, and  not  acting  by  virtue  of  the  powers  conferred  on  the  cor- 
poration by  its  charter,  do  not  act  as  officers  or  agents  of  the 
corporation,  and  the  corporation  not  being  the  principal,  their  acts 
ire  not  the  acts  of  the  corporation;  they  are  but  the  agencies  em- 
ployed by  the  directing  power,  for  the  accomplishment  of  its  own 
purposes. 
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The  following  are  some  of  the  aathorities  establiflhing  this  self- 
evident  proposition;  and  it  will  be  sufficient  to  cite  the  oases  with- 
out analyzing  or  commenting  upon  them  in  detail:  Sheboygan 
County  V.  Parker,  3  Wall.,  96;  Horton  v.  Town  of  Thompson,  71 
N.  Y.,  521;  Board  of  Park  Oommissioners  v.  Detroit,  28  Mich., 
244-5;  People,  etc.,  y.  Chicago,  51  111.,  17;  Hoagloudv.  Sacramento, 
62  Cal.,  149;  Tone.  v.  Mayor,  70  N.  T.,  165;  N.  T.  and  B.  S.  M. 
and  L.  Co.  v.  Brooklyn.  71  N.  ¥.,  684.  In  Horton  v.  Town  of 
Thompson,  supra,  the  court  said:  ''In  the  present  case  no  action 
on  the  part  of  the  town  in  its  corporate  capacity,  or  on  the  part  of 
any  of  its  officers,  was  required  by  the  act,  or  was  taken.  The 
money  was  to  be  borrowed  and  the  bonds  issued  by  commissioners 
to  be  appointed  in  the  manner  prescribed  by  the  law.  These  commis- 
sioners v)€re  in  no  sense  town  officers,  nor  did  they  represent  the  towni' 
p.  621. 

The  strongest  case  cited  in  opposition  to  the  views  expressed, 
and  to  support  the  position  that  the  opening  of  Montgomery  avenue, 
was  a  municipal,  and  not  a  state,  undertaking,  for  which  the  muni- 
cipal corporation  is  liable,  is  that  of  Sage  v.  City  of  Brooklyn,  89 
N.  Y.,  189.  But  there  were  several  clauses  in  the  statute  involved 
in  that  case,  upon  which  the  court  relied,  and  rested  its  decision, 
that  are  wholly  wanting  in  the  Montgomery  avenue  case.  ' '  Thus," 
says  the  chief  justice,  who  delivered  the  opinion  of  the  majority  of 
the  court,  ' '  by  the  third  section  it  is  declared,  that  the  lands  '  shall 
he  deemed  to  have  been  taken  by  the  city  of  Brooklyn  for  public  use':" 
Id.,  197.  ''That  the  improvement  of  Sackett  street  was  regarded 
by  the  legislature  of  the  state,  as  a  city,  and  not  a  state,  improvement, 
sSbo  plainly  appears  from  the  supplementary  act,  chapter  592,  Laws 
of  1873.  The  park  commissioners  were,  by  that  act,  authorized 
and  directed  to  improve  Sackett  street  by  grading,  paving,  planting 
8hade-trees,constructingcarriage-wavs,  etc.,  B,ndLhy  the  fourth  Boction 
the  city  was  reqmred  to  issue  its  bonds  for  the  purpose  of  raising  money 
to  pay  the  expenses  of  the  improvement,  and  the  money  oolleoted 
on  assessments  was  directed  to  be  paid  to  the  commissioners  of  the 
sinking  fund,  for  the  redemption  of  the  bonds'*'  Id.,  198.  Thus,  by 
the  express  terms  of  the  statute,  the  land  was  *'  deemed  to  be  taken 
by  the  city, "  and  the  cUy  was  expressly  made  primarily  liable,  and  re- 
quired to  issue  its  own  bonds,  and  reimburse  itself  from  assessments 
on  the  property  benefited.  There  is  nothing  of  this  kind  in  the 
Montgomery  avenue  act,  and  nothing  even  looking  in  that  direction. 
So,  alBO,  referring  to  section  16,  of  another  act,  as  applicable, 
the  chief  justice  says:  ' '  The  direction  of  section  16,  that  the  comp- 
troller shall  pay  the  land  damages,  is  absolute  and  unqualified.  L  is 
not  a  direction  to  pay  them  out  of  the  assessments  when  collected,  or  out 
of  any  particular  fund:''  Id.,  199.  Again:  **The  oi^,  under  that 
statute  (supplemental  act  of  1873),  was  required,  primarily,  to  od- 
varuse  the  necessary  fund.  The  provision  in  the  act  of  1873  furnishes 
a  strong  inference,  in  favor  of  the  claim,  that  the  legislature,  by  in- 
corporating section  16  of  the  charter  into  the  act  of  1868,  intended 
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to  impose  upon  the  cUy  the  duty,  either  primary  or  ultimate,  of  paying 
the  landowners:''  Id.,  200.  On  these,  and  other  similar  provisions, 
the  decision  was  rested.  Yet,  in  the  face  of  these  strong  provisions 
of  the  statutes,  showing  that  the  acts  in  question  were  intended  to 
be  mnnicipal,  and  not  state  acts,  and  expressly  imposing  the  liability 
on  the  city,  those  two  able  judges,  of  long  service  and  ripe  expe- 
rience. Earl  and  Bapallo,  dissented,  in  a  clear  and  cogent  opinion, 
and  held  the  work  to  be  a  state,  and  not  a  municipal,  work,  for  which 
the  corporation  was  not  liable.  Said  Mr.  Justice  Earl  in  the  case : 
"  The  land  was  taken  and  appropriated  by  the  direct  act  of  the  leg- 
islature, and,  by  the  same  act,  the  park  commissioners  were  appointed 
to  enter  upon  the  land,  and  make  the  improvement.  They  were  not 
apients  of  the  city,  but  state  agents.  They  were  not  officers  of  the 
ci^,  and,  in  what  they  did,  they  did  not  represent  the  city,  and  had 
no  authority  in  any  way  to  bind  it,  and  could  in  no  way  make  it  re- 
sponsible for  these  awards.  They  had  the  precise  authority  confer- 
red upon  them  by  the  act,  and  no  other;  and  the  liability  of  the  city 
lor  their  acts,  or,  for  the  land  taken,  or  awards  made,  is  not  somucn 
as  hinted  at  by  the  act." 

"For  the  position,  that  the  park  commissioners  were  not  agents  of 
the  city,  for  whose  acts  the  city  could  be  made  responsible,  the  cases 
of  Maxmilian  v.  The  Mayor,  62  N.  T.,  160;  Tone  v.  The  Mayor,  70 
Id.,  167;  and  New  York  and  Brooklyn  Sawmill  and  Lumber  Oo.  v. 
The  City  of  Brooklyn,  71  Id.,  680,  are  abundant  authority.  The 
general  rule,  as  deduced  from  these  cases,  is  that  a  municipality  is 
not  liable  for  the  acts  or  omissions  of  an  officer  in  respect  to  a  duty 
specifically  imposed  upon  him  which  is  not  connected  with  his  duties, 
as  agent  of  the  corporationy  and  that  such  a  corporation  is  only  liable 
|or  the  acts  or  omissions  of  officers  in  the  performance  of  duties 
imposed  upon  tJie principal:''  Id.,  204. 

Bat,  conceding  the  case  to  be  well  decided,  the  court,  in  its  de- 
eision,  rested  upon  express  provisions  of  the  statute,  making  the 
ciW  of  Brooklyn  responsible,  and  the  case  now  in  hand  is  entirely 
different.  There  is  no  such  provision  in  the  Montgomery  avenue  act. 
That  act  is,  absolutely,  barren  of  any  such  or  similar  provisions. 

The  other  cases  apparently  most  confidently  relied  on  to  show 
the  liability  of  the  city  are  Jordan  v.  Cass  County,  3  Dill.,  185,  and 
Davenport  v.  County  of  Dodge,  105  U.  8.,  238.  The  bonds  in  the 
former  case  were  issued  by  the  county  in  the  name  of  the  county, 
hj  express  direction  of  the  statute.  In  the  latter  case  the  bonds 
were  issued  by  the  county  commissioners,  the  governing  body  of  the 
county,  in  pursuance  of  an  express  provision  of  the  statute,  for  a  precinct 
indebtedness.  It  was  held  by  the  supreme  court,  following  the 
construction  adopted  by  the  supreme  court  of  Nebraska,  that  the 
comity  was  liable  upon  the  bonds  under  the  statute  authorizing  the 
issue  of  county  bonds,  for  the  precinct  indebtedness,  but  it  was 
held  that  the  indebtedness  was  to  be  satisfied  out  of  funds  collected 
from  the  precinct.  In  Meath  v.  Phillips  county,  108  U.  8.,  555, 
the  supreme  court,  referring  to  this  case  and  the  case  of   Cass 
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county  v.  Johnson,  said:  *'In  the  case  of  Cass  county,  ihe  law 
provided  in  terms  for  an  issue  of  bonds  in  the  name  of  the  courUy; 
and  in  that  oi  the  county  of  Davenport,  we  construed  the  law  to  be, 
in  effect,  the  same.  Consequently  there  were,  in  those  cases,  obltga- 
turns  of  counties,  payable  out  of  special  funds."  These  cases  are, 
therefore,  entirely  different  from  the  case  under  consideration.  On 
the  contrary,  the  case  of  Meath  v.  Phillips  county  just  cited,  is  de- 
cisive in  favor  of  the  proposition  maintained  in  this  opinion — that 
where  the  state,  or  some  other  district  or  organization,  employs 
certain  officers,  designated  by  their  official  names,  of  a  city  or 
county,  in  pursuance  of  the  statute,  as  agents  or  instrumentalities 
for  accomplishing  their  own  proper  purposes,  such  officers,  in  per- 
forming the  acts  thus  required,  do  not  act  as  officers  or  agents  of 
such  city  or  county,  but  as  agents  or  instrumentalities  of  the  state, 
or  other  district  or  organization  for  which  the  services  required  by 
the  statutes  are  performed:    108  U.  S.,  554-5. 

It  is  clear  to  my  mind,  both  upon  principle  and  authority,  that 
the  city  and  county  of  San  Francisco,  is  not,  in  substance,  or  in 
form,  an  obligor  on,  or  party,  in  any  sense,  to  the  bonds  and  cou- 
pons sued  on;  that  under  the  Montgomery  avenue  act,  it  could  not 
have  been,  legally,  made  an  obligor  on,  or  party  to,  the  bonds  is- 
sued in  pursuance  of  the  act;  and  that,  in  its  corporate  capacity, 
it  has  no  relation  to  those  bonds,  and  no  duties  to  perform  in  con- 
nection therewith.  The  duties  to  be  performed,  whatever  they  may 
be,  in  connection  with  the  bonds  and  coupons  in  suit,  by  parties 
who  are  also  officers  of  the  citv  and  county  of  Ban  Francisco  are,  iu 
my  judgment,  to  be  performed  by  them  under  the  provisions  of  the 
statute,  as  agencies  or  instrumentalities  of  the  state,  and  not  as 
agents  or  officers  of  the  ciiy.  It  follows,  necessarily,  that  the  city 
and  county  of  San  Francisco  in  its  corporate  character,  is,  in  no  re- 
spect, chargeable  with  any  liability,  of  any  kind,  upon  the  instru- 
ments sued  on. 

There  being  no  liability  of  any  kind,  and  no  duty  to  perform  by 
the  municipality  in  its  corporate  capacity,  in  relation  to  said  instru- 
ments, no  action,  or  judgment,  can  be  rendered  in  the  case  that  could 
avail  anything  as  a  foundation  for  proceeding  by  mandamus  to  com- 
pel the  assessment  and  collection  of  a  fund,  for  the  parent  of  the 
coupons,  and  ultimate  redemption  of  the  obligations  in  question. 
For  that,  or  any  other  purpose,  looking  to  the  collection  of  the 
money  claimed  to  be  due,  the  action  might,  just  as  properly,  be 
brought  against  the  city  of  Oakland  as  against  the  city  and  county 
of  San  Francisco. 

The  property  holders  of  the  district  liable  to  be  assessed,  under 
the  Montgomery  avenue  act,  with  respect  to  their  lands,  and  the  in- 
debtedness in  question,  do  not,  under  the  act,  stand,  in  any  respect, 
in  privity  with  the  corporation — the  city  and  county  of  San  Francisco 
— and  in  relation  to  the  instruments  in  suit,  the  municipality  does 
not  represent  either  the  owners  or  the  lands.  Any  judgment  against 
the  city,  in  this  action,  could  not  bind  or  conclude  the  owners  or  their 
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property^  neither  being,  in  any  sense,  parties,  or  privies  to  parties, 
to  tne  suit.  The  jadgment,  under  saoh  oircomstanoes,  oould  not 
afford  any  valid  or  legal  fonndation  for  proceedings  by  mandamus 
against  the  parties  charged  with  the  duty  of  assessing  and  collecting 
the  Montgomery  avenne  bond  tax;  for,  in  that  capacity,  they  are  not 
officers,  agents,  or  instrumentalities  of  the  municipal  corporation; 
and  they  are  not  in  privity  with  it.  A  mandamus,  in  the  national 
courts,  IS  in  the  nature  of  process,  to  execute  a  valid  judgment;  and 
it  must  be  against  the  judgment  debtor,  or  obligor,  or  some  one 
representing  the  judgment  debtor,  or  obligor.  A  proceeding,  by 
mandamus,  against  the  parties  charged  with  assessing  and  coUect- 
ing  the  tax  in  question,  based  upon  a  judgment  in  this  case,  would 
be  very  much  like  proceeding  by  an  execution  against  B,  to  satisfy 
a  judgment  against  A,  between  whom  there  is  no  legal  relation 
wnatever,  affected  by,  or  affecting,  the  judgment. 

If  the  views  expressed  are  sound,  the  complaint  presents  no  cause 
of  action  against  defendant,  and  the  facts  alleged,  and  offered  to  be 
proved,  are  wholly  immaterial. 

It  would  be  but  a  waste  of  time,  to  occupy  the  attention  of  the 
court,  in  taking  testimony,  which  cannot  prove,  or  tend  to  prove, 
any  valid  cause  of  action. '  The  complaint  is  wholly  insufficient,  and 
the  pleadings  present  no  material  issue.  For  the  reasons  stated  in 
this  opinion,  and  in  ^he  opinion  of  the  presiding  justice,  in  which  I 
concur,  the  objection  to  the  introduction  of  the  evidence  offered, 
must  be  sustained. 


In  bb  Sun  Huno  and  Si  Yee. 

Auffugt  94, 1886. 

Appbaus— Habeas  Corpus.— Under  section  764  K.  S.,  amended  by  the  act  of  March  3, 
1886,  (Senion  Laws,  1885,  487)  the  right  of  appeal  in  haibeas  eorptts  eases  is  absolute,  and  not 
deggident  npon  the  discretion  of  the  judge,  to  allow  or  deny  an  appeal, 

CHiviaB  Bebtriction  Act. — Policy  of  allowing  appeals  on  questions  of  fact,  arising  under 
the  Chinese  restriction  act  discussed,  and  limitations  on  the  right  of  appeal  suggested. 

J.  C.  B.  Hebbard,  for  the  petitioner. 

Sawtsb,  oibcuit  jttdos.  This  is  an  application  for  the  allowance 
of  an  appeal  to  the  supreme  court,  under  the  recent  act  of  congress 
giTing  an  appeal  in  those  cases.  The  case  was  brought  to  this  court 
by  appeal  from  the  district  court,  and  the  appeal  is  on  a  question  of 
fact,  whether  these  two  parties  were  born  in  the  United  States.  The 
testimony  is  extremely  slender,  and  uncorroborated,  and  the  judg- 
ment in  the  district  court,  was,  therefore,  affirmed. 

The  act  is  yery  general  and  comprehensive  in  its  provisions,  and  I 
was  in  doubt,  whether  or  not  the  right  of  appeal  is  absolute,  or  whe- 
ther I  have  any  discretion  to  refuse  to  allow  the  appeal.  Had  I  the 
discretion,  I,  certainly,  should  deny  an  appeal  in  this  case.  I  think 
it  is  a  case  with  which  the  supreme  court  snould  not  be  troubled.    I 
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do  not  think  there  is  enough  in  it  to  justify  taking  it  up.  There  is 
no  question  of  law  involved.  If  there  is  no  discretion  in  these  oases, 
every  case  of  habeas  corpus  of  this  character,  whichever  way  de- 
cided, can  go  to  the  supreme  court  on  appeal.  Upon  examination, 
I  have  come  to  the  conclusion,  that  I  have  no  discretion  in  the  mat- 
ter, and  that,  the  right  of  appeal  is  absolute.  I  think  the  act  must 
have  passed  without  due  consideration,  without  appreciating  the 
effect  or  the  consequences  of  an  unlimited  right  of  appeal.  There 
should,  in  my  opinion,  be  an  appeal  in  some  oases.  A  petitioner 
ought  not  always  to  be  compelled  to  wait  until  the  judges  disagree. 
Very  important  questions  arise  under  the  Chinese  restriction  acts, 
which  the  judges  themselves  are  not  clear  upon,  in  which  there 
ought  to  be  a  decision  of  the  supreme  court  of  the  United  States, 
and  in  which  the  judges  earnestly  desire  such  a  decision.  These 
acts  involve  international  considerations  and  international  questions 
of  the  highest  importance,  but  in  my  judgment,  there  should  be 
some  limit  to  the  right  of  appeal  in  these  matters.  Perhaps  the 
right  ought  not  to  rest  upon  the  discretion  of  the  judges  who  have 
tried  the  cases,  because,  it  would  be  a  delicate  matter  for  them  in 
some  cases  to  deny  an  appeal  from  their  own  judgments.  Cer- 
tainly, in  addition  to  the  case  of  an  appeal,  where  there  is  an  opposi- 
tion of  opinion  in  this  class  of  cases,  wherever  a  judge  finds  a  ques- 
tion of  law  upon  which  he  is  not  clear,  he  alone,  in  my  judgment, 
should  be  entitled  to  certify  that  question  up,  for  final  decision  of 
the  supreme  court,  where  the  matters  are  of  so  much  importance  as 
are  often  involved  in  the  construction  of  the  Chinese  restriction 
acts.  There  have  been  several  questions  raised  before  and  decided 
by  me.,  which  I  should  have  been  very  glad  to  certify  up,  and  should 
have  certified  up  for  an  authoritative  decision  of  that  tribunal,  had 
I  been  authorized  to  do  so. 

I  think  there  should  be  no  appeal  on  a  mere  question  of  fact,  un- 
less there  is  additional  testimony  to  be  taken  before  the  supreme 
court.  In  this  class  of  oases  the  judge  who  hears  the  eviaence, 
and  sees  the  witnesses,  is,  certainly,  in  a  much  better  situation  to 
determine  a  question  of  fact  than  the  supreme  court  could  be  on 
the  written  record  of  what  occurs  before  the  court  of  original  juris- 
diction. On  the  question  of  fact,  it  seems  to  me,  there  ought  not 
to  be  an  appeal.  However,  congress  may  think  otherwise.  I 
merely  make  the  suggestion  on  the  question  of  policy.  On  an  im- 
portant question  of  law  affecting  the  rights  and  liberty  of  parties 
under  the  constitution  and  laws  of  the  United  States  on  wkich  any 
judge  entertains  a  reasonable  doubt,  and  thinks  should  be  deter- 
mined by  the  supreme  court,  there,  certainly,  should  be  an  appeal. 
Where  the  judge  has  decided  the  case,  and  feels  confident  ot  the 
correctness  of  his  decision,  there  should  be  some  such  limitation  as 
this :  The  party  appealing  should  be  required  to  present  a  copy  of 
the  record  to  one  of  the  justices  of  the  supreme  court,  for  his  exam- 
ination, to  see  whether  the  appeal  is  frivolous,  or  whether  there  is 
really  anything  in  it,  that  justifies  the  allowance  of  an  appeal;  and 
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snoh  justice  should  have  some  discretion  in  the  matter  of  allowing 
an  appeal. 

Tnere,  certainly,  could  be  no  objection  to  entrusting  that  discre- 
tion to  a  justice  of  the  supreme  court,  whatever  objection  there 
might  be  to  entrusting  such  power  to  the  court  that  heard  the  case. 
Sooh  a  rule  is  prescribed  by  the  recent  act  authorizing  writs  of  error 
in  certain  criminal  cases  to  remove  them  from  the  district  court  to 
the  circuit  court.  In  such  a  case,  the  party  who  desires  the  writ  of 
error  is  compelled  to  prepare  a  copy  of  the  record,  and  lay  it  before 
the  circuit  judge  of  the  court  to  which  the  case  is  to  be  taken, 
for  review,  and  if  he  deems  it  to  present  a  question  of  sufficient 
doubt  to  justify  a  hearing  in  the  appellate  court,  he  is  authorized  to 
allow  a  writ  of  error.  I  have  had  occasion  to  pass  upon  several  oases 
of  the  kind,  and  to  deny  the  writ  in  some,  as  frivolous..  If  the  judge 
thinks  the  application  frivolous,  and  there  is  no  point  worthy  of 
consideration,  be  is  authorized  to  deny  the  writ.  I  see  no  reason 
why  a  similar  provision  should  not  be  made  applicable,  at  least  to 
the  justice  of  the  supreme  court,  so  that  when  the  circuit  court  has 
decided  for  or  against  a  petitioner  on  habeas  corpus^  the  party  feel- 
ing aggrieved  should  take  the  record  to  a  justice  of  the  supreme 
court,  and  allow  him  to  determine  whether  the  appeal  is  frivolous, 
or  -whether  there  is  some  real  question  that  is  worthy  of  considera- 
tion, and  give  him  discretion  to  allow  or  deny  the  appeal,  as  he 
deems  the  justice  of  the  case  requires.  Such  a  provision,  with  the 
limitation  that  there  should  be  no  appeal  on  questions  of  fact, 
would,  perhaps,  afford  the  proper  remedy. 

"Viewmg  this  question  as  I  do,  and  believing  the  right  of  appeal 
to  be  absolute,  and  that  I  have  no  discretion  m  the  matter,  I  allow 
the  appeal,  and  shall  fix  the  bail  bond  at  $2,000,  with  a  bond  of 
$300  to  cover  costs. 

In  the  case  of  Ty  Moy  on  appeal,  which  is  an  application  of  a 
^wnilair  character,  ttie  appeal  will  be  allowed,  and  the  same  bonds 
fixed. 

On  the  day  following  the  allowance  of  the  appeal,  the  attorneys 
gC  the  parties  bein^  present,  the  circuit  judge  made  the  following 
additional  olM9ervations: 

I  desire  to  add  some  observations,  to  what  I  said  on  yesterday  in 
this  case. 

In  allowing  the  appeal,  the  opinion  was  expressed  that  there  ought 
to  be  no  appeal  on  a  question  of  fact.  It  has  since  occurred  to  me, 
that,  in  view  of  the  object  and  policy  of  the  law,  perhaps,  it  might 
be  held,  without  a  very  greatly  overstrained  construction,  of  the 
statute,'  that  the  appeal  only  lies  upon  questions  of  law.  Undoubt- 
edly, the  principal  object  of  the  statute,  is,  to  procure  an  authorita- 
tiTe  construction  of  the  constitution,  law,  or  treaty  under  which  the 
question  arises;  and,  if  I  could  see  my  way  clear,  1  should  limit  ap- 
peals to  cases  presenting  questions  of  law,  only.  But,  as,  was 
stated  yesterday,  the  language  of  the  statute  is  very  broad  and 
comprehensive.     Combining  the  two  provisions  of  the  statute  into 
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one,  it  reads:  '  *  From  a  final  decision  of  sneh  oironit  oonrt,  an  ap- 
peal may  be  taken  to  the  supreme  court,"  "  in  the  case  of  any  jper- 
son,  aUeged  to  be  restrained  of  his  liberty,  in  violation  of  the  constita- 
tion,  or  of  any  law  or  treaty  of  the  tlnited  States."  This  is  "a 
case"  in  whicnsnoh  restraint  is  allef^ed;  and  the  statute  does  not, 
in  terms,  nor  by  plain  inference,  limit  the  appeal  to  the  legal  points 
involved  in  "  the  case." 

The  law  points  in  this  case,  had  they  been  reached,  under  the  set- 
tled decisions,  so  far  as  the  courts  of  this  circuit  can  settle  them, 
would  have  been  decided  in  favor  of  petitioners.  It  was  held  in 
Look  Tin  Sink's  case,  4  West  Coast  Bep.,  364,  and  21  Fed.  Bep., 
905,  Mr.  Justice  Field  delivering  the  opinion  and  three  other  judges 
concurring,  that  a  child  born  in  the  XTnited  States,  of  Mongolian 
parents,  residing  at  the  time  in  the  country,  is  a  citizen,  and  en- 
titled to  enter  the  United  States  as  such,  irrespective  of  the  restric- 
tion act.  But  this  case  was  determined  apon  a  mere  question  of 
fact,  whether  the  petitioners  were  bom  in  tne  United  States.  This 
question  on  the  construction  of  the  statute  as  to  a  right  of  appeal 
on  a  mere  question  of  fact,  was  not  suggested,  nor  did  it  occur  to 
me  under  the  broad  language  of  the  statute,  before  allowing  the  ap- 
peal. It  may  be,  that  the  supreme  court  may  feel  justified  m  limit- 
ing the  appeal  to  questions  of  law.  I  suggest  the  point  without  ex- 
pressing a  decided  opinion,  as  to  how  it  should  be,  ultimately,  de- 
cided, but  for  the  purposes  of  this  case,  rule  against  it.  It  is  a 
point,  a  least,  that  the  government,  which  has  intervened,  is  en- 
titled to  have  considered,  and  determined  by  the  supreme  court;  and 
the  public  interests  requires,  that  it  should  be  so  determined. 
Should  the  appeal  be  thus  limited,  it  would  obviate,  to  a  great  ex- 
tent, if  not,  wnoUy,  the  great  inconvenience  now  apprehended  from 
the  act. 

The  allowing  of  this  appeal  will  enable  the  supreme  court  to, 
authoritatively,  determine  the  point,  at  an  early  day,  as  the  attorney 
general,  at  the  opening  of  the  next  term  of  court,  in  October,  can 
move  to  dismiss  the  appeal,  on  the  ground,  that  an  appeal  does  not 
lie  under  the  act,  upon  a  mere  question  of  fact,  the  law  applicable 
to  the  facts,  assuming  the  petitioners  to  have  been  bom  in  tne  United 
States,  having  been  already  settled  in  their  favor. 

I  suggest  tnis  course,  and  on  an  intimation  from  the  United  States 
attorney,  that  this  suggestion  will  be  promptly,  acted  upon,  I  shaU 
suspend  final  action  on  any  other  application  for  an  appeal,  on  ones- 
tions  of  fact,  till  an  opportunity  is  had  to  obtain  a  decision  of  the 
supreme  court,  on  the  point  suggested. 

It  is  expected,  however,  that  prompt  action  will  be  taken. 
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Arizona  Frinob  Copper  Company  v.  Copper  Queen  Mining  Com- 
pany. 

Filed.  2885. 

VsBDicr— Appsal— OoNFLiOT  OF  EVIDENCE.— A  judgment,  based  upon  a  verdict,  where 
there  10  a  substantial  conflict  in  the  evidence,  will  not  be  disturbed  by  tne  appellate  court. 

MiaooNDDCT  OF  J  URT— Drimkino  Intoxioatino  Liquors.— The  fact  that,  pending  their 
deliberations,  the  jury^  drank  intoxicating  liquors,  at  the  joint  expense  of  the  parties  to  the 
litigation,  will  not  vitiate  the  verdict,  unless  it  appears  that  some  of  the  jurors  became  so  in- 
toxicated as  to  be  disqualified  for  the  proper  discharge  of  his  duty. 

Appeal  from  a  judgment  of  the  first  judicial  district  court  of  Co* 
chise  county.     The  opinion  states  the  facts. 

Lewis  <t  Dibble  and  W.  H.  Stilioell,  for  the  appellant. 
George  B.  Williams,  for  the  respondent. 

Howard,  C.  J.  Action  of  ejectment  for  the  recovery  of  mining 
^onnd;  judgment  in  the  district  court  of  Cochise  county  for  plaint- 
iff. Motion  by  defendant  for  a  new  trial  denied,  from  which  judg- 
ment and  order  denying  motion  defendant  appeals  to  this  court. 
By  stipulation,  appearing  in  the  record,  the  questions  of  location^ 
corporate  existence  and  claim  for  damages  for  value  of  ore  extracted, 
made  by  plaintiff's  complaint  and  the  cross-complaint  of  defendant, 
are  eliminated  from  the  case,  leaving  for  review  on  appeal  the  leg^ 
right  of  the  parties  to  the  body  of  ore  involved  in  the  issue  and  the 
question  presented  by  the  appellant's  specification  of  errors — ^alleged 
misconduct  of  the  jury. 

Plaintiff,  the  Arizona  Copper  Prince  Company,  and  defendant, 
the  Copper  Queen  Mining  Companv,  own  adjoining  claims  with  a 
cooimon  side  line,  of  between  five  nundred  and  five  hundred  and 
sixty  feet.  By  the  allegations  of  the  complaint,  and  the  evidence 
of  plaintiff,  the  claim,  as  asserted  and  sougnt  to  be  established,  that 
the  apex,  or  outcrop  of  the  vein,  is  on  the  ground  of  plaintiff,  and 
that  it  has  the  right  to  follow  it  beyond  and  under  the  side  line  into 
the  adjoining  ground  of  defendant. 

The  defendant,  by  cross-complaint,  admits  a  portion  of  the  out- 
croppings  to  be  on  plaintiff's  ground,  and  alleges,  and  gives  evi- 
dence tending  to  establish  the  fact  alleged,  that  part  of  the  outcrop- 
pings  is  on  its  ground;  that  the  vein  at  the  surface  divided,  and  that 
one  division  extends  into  defendant's  ground,  the  other  running 
into  plaintifi^s  groimd. 

Plaintiff  admits  that  a  streak  of  the  ore  bearing  rock  comes 
to  the  surface  of  defendant's  ground,  but  contends  that  it  is  outside 
of  the  walls  of  the  vein,  and  is  but  a  spur  of  the  main  vein  which 
outcrops  on  plaintiffs  ground. 

The  plaintiff  claims  that  both  walls  of  the  vein  are  on  its  ground, 
and  defendant  practically  concedes  that  the  foot  wall  is  on  plaintiff's 
ground,  but  denies  that  the  hanging  wall  is. 
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The  issue  made  by  the  pleadings,  is  to  the  character  of  the  body 
of  ore,  whether  a  lead,  lode  or  vein,  and  other  questions  of  fact, 
notably  the  particular  location  of  the  apex  of  the  Yein,  with  refer- 
ence to  the  boundaries  of  the  respective  claims,  the  dip  and  course 
of  the  vein,  etc. ,  as  well.  The  questions  in  controversy  above  referred 
to,  were  all  questions  of  fact,  no  more  positively  asserted  and  in- 
sisted upon  on  the  one  side,  than  denied  and  controverted  by  the 
other,  not  only  by  the  pleadings,  but  by  the  evidence  in  the  case. 
There  is  not  a  material  fact  involved  in  the  issue  joined  between  the 
parties,  which  was  not  on  the  trial  controverted,  and  that,  by  evi- 
dence not  only  conflicting  in  its  character,  but,  in  our  opinion,  bring- 
ing the  case  clearly  within  the  rale  of  ' '  substantial  conflict "  in  the 
evidence.  The  immense  volume  constituting  the  record  in  this  case, 
contains  over  six  hundred  pages  of  evidence,  and  we  have  examined 
it  with  a  view  to  ascertain  if  there  was  one  material  fact  in  contro- 
versy in  the  issue  upon  which  there  was  not  sufficient  evidence  on 
either  side  to  clearly  warrant  the  application  of  the  rule  of  noninter- 
ference of  the  appellate  court,  where  there  is  a  substantial  conflict 
in  the  evidence. 

If  we  were  to  accept  the  rule  insisted  upon  by  appellant,  that  '*  if 
the  great  preponderance  of  evidence  is  against  the  findings  or  ver- 
dict, the  court  should  reverse  it "  (which  we  do  not  accept  as  a  cor- 
rect rule  of  action  for  the  appellate  court)  we  fail  to  find  in  ihe 
mass  of  testimony  pro  and  con  on  each  of  the  contested  proposi- 
tions involved  in  this  case,  that  ''great  preponderance"  which 
would  bring  our  action  within  such  a  rule. 

Even  that  rule  would  not  warrant  our  interference  with  this  judg- 
ment. The  issues  were  plainly  and  squarely  presented  by  the 
pleadings  at  the  trial  and  the  too  frequent  conflict  of  "expert  testi- 
mony "  IS  not  more  apparent  than  the  conflicting  testimony  of  non- 
professionals on  the  material  facts  involved.  The  case  is  clearly 
within  the  well  established  rule  that  a  judgment  based  upon  a  ver- 
dict where  there  is  a  substantial  conflict  in  the  evidence  should  not 
be  disturbed  by  the  appellate  court:  U.  P.  By.  Oo.  v.  Diehl^  8.  0. 
Kansas,  6  Pac.  Rep.,  666;  63  Barb.,  21;  5  Nov.,  415;  12  OaL,  48, 
462;  24  Id.,  348;  47  Id.,  267;  18  Pla.,  609;  40  Mich. .  512;  33 Id.,  49. 

The  alleged  misconduct  of  the  jury  appears  by  the  record  to  have 
been  carefully  and  thoroughly  investigated  by  the  court  below  on 
the  motion  for  a  new  trial. 

We  concur  in  the  conclusions  arrived  at  by  that  court.  While  it 
is  true  that  the  jury  •*  were  feasted  and  wined  "  at  the  dinner  or- 
dered by  the  sheriff,  by  the  agreement  of  both  plaintiff  and  defend- 
ant, a  proceedings  which  the  officer  in  charge  of  the  jury  ought  not 
to  have  permitted,  even  by  consent  of  both  parties,  we  are  yet 
unable,  alter  reading  the  many  affidavits  bearing  upon  the  question 
of  the  alleged  intoxication  of  members  of  the  jury,  to  come  to  the 
conclusion  that  any  of  them  indulged  in  liquors  to  the  extent  of  in- 
toxication, or  that  by  reason  of  the  eating  and  drinking  by  the  jury 
at  the  joint  expense  of  the  parties,  the  jury  or  any  member  thereof 
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was  unfitted  for  the  intelligent,  fair  and  impartial  performance  of 
duty. 

That  intoxication  wonld  disqualify  a  juror  from  the  performance 
of  his  duty  and  amount  to  misconduct,  there  can  be  no  question, 
and  while  it  is  true  that  there  is  some  evidence  from  which  the  fact 
of  the  use  of  liquor  hj  the  juiy,  other  than  that  drank  at  the  sup- 
per table,  may  be  legitimately  inferred,  much  of  the  showing  to  im- 
peach the  yerdict,  was  speculative  and  of  a  character  not  commend- 
ing itself  to  our  confidence.  We  cannot  find  from  the  evidence  that 
any  juror  was  intoxicated  or  under  the  influence  of  liquor. 

The  {>laintiff  and  defendant  prepared  the  feast  and  inaugurated 
the  festivities.  Neither  can  be  heard  to  complain  of  the  act  and 
performance  which  they  jointly  inaugurated  without  proof  of  intoxi- 
cation to  the  extent  of  disqualifying  the  jury  or  some  member 
thereof  for  a  proper  discharge  of  duty. 

The  rule  is  well  established  tiiat  courts  will  not  disturb  a  verdict 
when  satisfied  that  intoxicating  liquor  had  no  influence  upon  the 

S'  iry,  and  we  are  satisfied  on  that  point  in  this  case:  6  Col.,  452;  7 
ev.,  408;  1  Id..  406;  28  Ark.,  166;  33  Am.  Eep.,  606;  8  Murphy, 
487;  32  Ohio  8t.,333;  People  v.  Lyle,  4  TVest  Coast  Rep. ,  349;  May 
V.  People,  6  Id.,  668. 

The  ohai^e  of  the  court,  including  the  instructions  asked  and 
given,  taken  as  a  whole,  gave  the  law  fairly  and  correctly  to  the  jury. 

We  find  no  valid  grounds  for  a  reversal.  The  judgment  and  order 
of  the  court  below  denying  the  motion  for  a  new  trial  are  affirmed. 

FrrzQEBALD,  A.  J.,  concurred. 

PnsNET,  J.,  having  tried  this  case  in  the  court  below,  took  no  part 
in  the  decision. 
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Terey  v.  Street. 

FUed  August  4, 1886, 

Unitkd  States  Patknt—Whisk  can  bb  Collaterally  Attacked.— If,  under  any  aasunied 
state  of  circumstances,  a  United  States  land  patent  can  be  valid,  it  cannot  be  attacked  in  a 
collateral  proceeding,  or  in  any  manner,  except  by  direct  action  to  set  it  aside,  either  by  the 
United  States,  or  by  the  person  who  has  succeeded  to  its  right. 

The  Same—Valentine  Scrip— Validity  of  Patent  Under,— A  United  States  patent  to 
land,  entered  under  the  so-called  Valentine  scrip,  is  not  Void,  so  as  to  be  open  to  coUaterd 
attack,  either  by  reason  of  the  fact  that  the  land  was  found,  after  survey,  to  be  indnded 
within  a  sixteenth  section,  or  was  mineral  in  its  character,  or,  at  the  time  of  the  application 
of  the  scrip,  was  occupied  by  squatters. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

P,  Denny y  for  the  appellant. 

Sutherland  dk  McBride,  and  Arthur  Brown,  for  the  respondent. 

Emebson^  J.  The  form  of  this  action  is  one  for  the  possession  of 
real  estate,  situated  in  the  town  of  Park  City.  The  plaintiff  claims 
title  under  the  patent  of  the  United  States,  and  by  mesne  con- 
veyances to  the  plaintiff  from  the  patentee.  No  question  is  made 
as  to  the  existence  of  the  patent,  or  the  title  deraigned  therefrom 
in  plaintiff;  but  in  this  action  at  law,  for  the  recovery  of  possession, 
the  defendant  seeks  to  assail  that  patent,  on  the  following  grounds: 

First.  The  premises,  in  truth,  did  describe  a  part  of  section  16, 
and  that,  therefore,  they  were  not  open  to  settlement,  and  the  plaint- 
iff and  his  grantor  had  no  right  to  patent  the  same,  for  the  reason 
that  it  was  a  school  section,  and  the  authorities  were  forbidden  to 
patent  the  same  to  settlers. 

Second.  That  the  said  lands  were  mineral  lands,  and,  therefore, 
not  open  to  claims  of  settlers. 

Third.  That  the  lands  were  occupied  by  people  squatted  thereon, 
and  claiming  to  be  a  city,  to  wit:  Park  City. 

We  will  determine  these  three  objections  in  their  order.  The 
plaintiff  procures  his  title  under  the  scrip  known  as  Valentine 
scrip.  The  authority  for  the  issuing  of  whicn  is  to  be  found  under 
the  general  laws  of  the  United  States  of  1881,  page  — ,  which  au- 
thorizes the  holders  of  such  scrip  to  enter  unappropriated  lands  of 
the  United  States,  and  the  first  question  involves  the  inquiry  as  to 
what  is  the  meaning  of  appropriate  or  unappropriate.  it  is  com- 
plained by  the  appellant  that  lands  which  may  possibly  fidl  in  sec- 
tion 16  or  36,  although  not  then  surveyed,  are  appropriated.  On 
the  other  hand,  it  is  contended  that  the  only  appropriation  of  the 
lands  which  fall  within  section  36  and  16,  is  when  they  are  surveyed 
and  found  to  be  such  sections  by  official  survey;  and  until  such 
survey,  the  lands  are  open  for  any  appropriator  and  a  person  seek- 
ing to  pre-empt  or  to  homestead  on  sucn  lands  has  always  to  be 
recognized  as  one  entitled  to  enter  thereon,  and  his  right  has  to  be 
protected,  although  afterward  the  number  of  this  section  turned  out 
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to  be  16  or  36.    The  Yalentiiie  scrip  was  not  more  limited.    The 
holder  of  it  had  tiie  right  to  enter  upon  any  lands  which  had  not 
been  actually  designated  and  set  aside  for  the  use  of  schools  or  for 
the  use  of  actual  appropriators.     These  pre-emptors  or  people  were 
not  holding  under  homestead  claims.     These  lands  had  neyer  been 
pre-empted  or  made  subject  to  homestead  claims,  nor  had  they 
been  surveyed  at  the  time  when  this  patent  was  applied  for.    If 
under  any  assumed  state  of  circumstances  a  patent  can  be  valid,  then 
it  cannot  be  attacked  in  any  collateral  proceeding  or  in  any  manner 
ezoept  by  direct  action  to  set  aside  the  deed  indicated  either  by 
the  United  States  or  the  persons  who  have  succeeded  to  its  right. 
It  is  apparent  that  this  patent  not  only  could  have  been,  but  under 
the  existing  circumstances,  was  valid.     It  was  not  in  the  power  of 
the  defendant  or  appellant  to  attack  that  patent  in  a  court  of  law  on 
the  ground  that  it  included  school  lands.    The  law  upon  this  sub- 
ject is  fully  stated  in  the  case  of  Steel  v.  Smelting  Go.,  106  U.  S., 
454.     '  *  Bo  with  a  patent  for  land  of  the  United  States,  which  is  the 
result  of  the  judgment  upon  the  right  of  the  patentee  by  that  de- 
partment of  the  government,  to  which  the  alienation  of  the  public 
lands  is  confided,  the  remedy  of  the  aggrieved  party  must  be  sought 
by  him  in  a  court  of  equity  if  he  possesses  such  an  equitable  right 
to  the  premises  as  would  ^ve  him  the  title  if  the  patent  were  out  of 
the  way.     If  he  occupv  with  respect  to  the  land  no  such  position  as 
this,  he  can  only  apply  to  the  officers  of  the  government  to  take 
measures  in  its  name  to  vacate  the  patent  or  limit  its  operation.    It 
cannot  be  vacated  or  limited  in  proceedings  when  it  comes  collater- 
ally in  question;  it  cannot  be  vacated  or  limited  by  the  officers 
themselves. 

Their  power  over  the  land  is  ended  when  the  patent  is  issued  and 
placed  on  the  records  of  the  department.  The  other  cases  cited  on 
both  sides  are  in  conformity  with  this  ruling.  The  determination 
of  this  first  question  decides  the  other  also.  If  these  premises  were 
mineral  lands  as  claimed  by  the  appellant  and  the  appellant  had 
any  right  therein,  it  was  his  duty  to  nave  applied  for  a  patent  and 
assert  his  right  before  the  department.  An  adjudication  of  the  de- 
partment of  the  land  office  upon  the  subject  is  conclusive  and  final. 
It  would  be  a  strange  doctrine,  if  after  the  United  States  govern- 
ment has  patented  land  away  and  minerals  should  be  discovered  in 
the  lands,  within  his  patent  or  deed,  that  some  outside  discoverer 
eould  say  the  patent  was  void.  Such  was  not  the  intention  of  the 
law.  If  it  had  been  true  that  any  mineral  entries  had  been  made  at 
the  land  office  at  the  time  this  patent  was  applied  for,  then  such 
owners  and  the  defendant  among  them,  if  he  were  one,  must  have 
had  notice  of  the  procedure,  and  the  law  assumes  and  presumes  he  did 
have  notice.  If  after  inquiry  the  land  office  determined  the  plaintiff 
had  or  his  grantors  had  a  right  to  a  patent  that  decision  was  oinding 
upon  the  court.  The  same  result  must  follow  if  no  inquirv  was  entered 
into.  The  land  office  had  jurisdiction  in  the  matter ;  its  oetermination 
I  final. 
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Precisely  the  some  views  control  the  third  point.  The  defendant 
offers  to  prove  that  there  were,  at  the  time  of  the  application  of  this 
Yalentine  scrip  to  the  premises  in  question,  a  few  hundred  squat- 
ters within  the  land  conveyed.  Those  squatters  had  taken  no 
measures  or  steps  to  procure  title  under  the  town  site  law,  filed  no 
papers  in  any  tribunal  entitling  them  to  act  as  such.  If  it  was  de- 
sired and  within  the  law  to  plat  a  town  site  entry  they  had  ample 
opportunity.  Until  they  did  so  they  were  trespassers,  and  the 
lands  were  unappropriated  and  it  was  open  for  tne  government  to 
eject  them:  Yosemite  case,  15  Wall.,  77.     Until  such  act  on  the 

gart  of  squatters,  any  person  having  the  authority  of  the  United 
tates  (government  could  deed  the  same.  The  grantor  of  the  plaint- 
iff holding  the  Yalentine  scrip  had  the  authority  of  the  United  States 
government.  These  lands  at  the  time  had  been  unappropriated  in 
everv  sense  of  the  term.  They  had  not  been  even  surveyed  and 
until  they  were  surveyed  no  appropriation  whatsoever  had  been 
made  of  them.  The  court  concurs  in  the  findings  and  the  opinion 
of  the  court  below. 
The  other  judges  concurred. 


Smith  v.  Ireland. 

nied  August  7. 1885. 

Gensbal  and  Special  Verdict— Power  of  Court  to  Direct.— Under  section  1,400  of 
the  compiled  laws  of  1876,  the  trial  court  haa  discretion  to  direct  a  general  or  special  verdict, 


or  special  as  to  the  controverted  facts  and  general  as  to  those  not  controverted  on  the  triaL 
Findings  Sustained  bt  KviDENCE.—Thefinding6  that  the  sale  in  qnestion  was  mads  to 
hinder,  delay  and  defraud  the  creditors  of  the  vendor,  held  sustained  by  the  evidence. 

Verdict- Preponderance  of  Evidence.- A  verdict  will  not  be  set  aside  unless  the  ocNort 
is  satisfied  it  is  against  a  clear  preponderance  of  the  evidence. 

Incompetent  EviDENCit— Admission  of  when  Immaterial.— The  admission  of  incompe- 
tent evidence  will  not  warrant  a  reversal,  if  the  court  is  satisfied,  from  the  other  evidence, 
that  the  jury  did  substantial  justice  between  the  parties. 

Appeal  from  a  judgment  of  the  first  district  court.  The  opinion 
states  the  facts. 

Williams  dt  JRenick,  for  the  appellant. 
Kimball  dt  Heyivood^  for  the  defendant. 

Zane,  C.  J.  This  is  an  action  of  claim  and  delivery,  appealed 
from  the  first  district  court. 

The  defendant  plead  justification,  as  marshal,  under  an.  execution 
issued  on  a  judgment  against  W.  S.  Hopson,  and  in  favor  of  Idle- 
man  Bros.,  and  that  the  property  described  in  the  complaint  was 
owned  by  Hopson,  and  by  him  sold  to  plaintiff  before  the  levy,  to 
hinder  and  delay  Idleman  Bros,  and  other  creditors  in  the  collection 
of  their  debts.  Under  the  instructions  of  the  court  the  evidence 
was  submitted  to  ajury  with  directions  to  find  on  the  following  ques- 
tions: 1st.  Was  Hopson,  at  the  time  of  sale,  indebted  to  IcQeman 
Bros.  ?    2d.  Did  Hopson  sell  to  plaintiff,  to  delay,  hinder  or  defraud 
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his  creditors  generally^  in  the  collection  of  their  debts,  or  the  firm 
of  Idleman  Bros.  ?  3d.  Did  plaintiff,  at  the  time  of  sale,  have  notice 
that  Hopson  was  indebted  to  Idleman  Bros.,  and  that  t)ie  sale  was 
made  to  hinder  and  delay  them  in  the  collection  of  this  debt?  4:th. 
What  was  the  value  of  the  property  taken  by  defendant  ?  5th.  Is 
the  defendant  entitled  to  a  return  of  the  property  described  in  the 
eomplaint? 

To  the  fourth  question  the  jury  answered  one  thousand  five  hun- 
dred dollars;  and  to  each  of  the  others,  simply  "yes."  When  con- 
sidered with  respect  to  the  question  alone  the  second  answer  is  quite 
indefinite;  but,  viewed  with  the  other  questions  and  answers,  the 
intention  of  the  jury  is  sufficiently  clear.  The  plaintiff's  counsel 
makes  the  point,  that  the  fifth  interrogatory  submitted  a  question  of 
law  to  the  jury.  Section  1,400  compiled  laws  of  Utah,  187o,  declares: 
' '  A  general  verdict  is  that  by  which  they  (the  jury)  pronounce  gen- 
erally upon  all  or  any  of  the  issues  either  in  favor  of  the  plaintiff  or 
defendant;  a  special  verdict  is  that  by  which  the  jurj  find  the  facts 
only,  leaving  the  judgment  to  the  court.  The  special  verdict  shall 
present  the  conclusions  of  fact  as  established  by  the  evidence,  and 
not  the  evidence  to  prove  them;  and  those  conclusions  of  fact  shall 
be  so  presented  as  that  nothing  shaU  remain  to  the  court  but  to  draw 
from  them  conclusions  of  law."  This  statute  contemplates  three 
classes  of  verdicts.  1st,  general;  2nd,  special;  3rd,  general  and 
special.  A  generiJ  verdict  is  a  direct  statement  of  a  conclusion  of 
law,  and  an  indirect  statement  of  the  facts  from  which  the  conclu- 
sion is  drawn;  it  expressly  affirms  the  law  and  inferentiallv  the  facts. 
The  jnry  are  directea  by  the  court  to  indicate  the  facts  tound  from 
the  evidence  by  the  statement  of  a  conclusion  of  law.  If  they  be- 
hove certain  facts,  they  are  told  to  state  a  certain  conclusion,  and  if 
they  do  not  beUeve  such  facts  to  state  another  conclusion. 

The  court  states  the  law  applicable  to  the  facts  which  the  evidence 
tends  to  prove,  and  if  the  jury  find  the  facts  they  state  the  conclu- 
sion as  charged.  In  case  of  a  general  verdict,  the  court  states  the 
law  applicame  to  the  facts  before  they  are  found  by  the  jury,  and  in 
a  special  verdict  the  jury  find  the  facts  first,  and  the  court  declares 
the  law  applicable  to  them  afterwards.  In  either  case,  the  jury 
judffe  of  the  facts  and  the  court  of  the  law.  In  the  third  class  of 
verdicts,  the  jury  state  the  conclusion  of  law  applicable  to  the  ma- 
terial facts  as  to  which  there  is  but  little  or  no  room  for  controversy, 
without  mentioning  them  in  their  verdict,  and  specifically  name  the 
material  facts  mainly  contested  on  the  trial,  without  stating  the  con- 
clusion of  law  applicable  to  them;  the  court  reserves  the  right  to 
make  that  statement  after  the  finding  of  the  jury. 

There  was  no  room  for  controversy  as  to  the  existence  of  the  ma- 
terial facts  of  the  case  aside  from  those  specifically  found.  The 
controverted  facts  essential  to  the  conclusion  of  law,  of  which  the 
fifth  finding  was  a  statement,  were  specifically  stated  in  other  find- 
ings. It  was  within  the  discretion  of  the  court  to  direct  a  general 
or  special  verdict,  or  special  as  to  the  controverted  facts  and  gen- 
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eral  as  to  those  not  controverted  on  the  trial.  We  find  no  error  in 
the  submission  of  questions  to  the  jury,  or  in  the  refusal  to  submit 
others  requested  by  the  plaintiff.  And  the  yerdict  embraces  all  the 
material  issues,  and  is  suflScientlj  specific. 

The  plaintiff  insists  that  the  findings  of  the  jury  are  not  sustained 
by  the  evidence.  The  alleged  sale  by  Hopson  to  plaintiff  was  on 
March  21,  1883.  The  defendant  insisted  that  it  was  made  to  hinder, 
delay  and  defraud  the  creditors  of  Hooson,  and  that  plaintiff  knew 
it.  The  plaintiff  testified  he  was  tenaing  bar  for  Hopson  on  the 
day  of  the  sale,  and  had  been  with  him  for  several  months;  that  he 
knew  Idleman  Bros. ;  that  Lachs  was  their  traveling  agent,  and  that 
he  was  in  the  saloon  the  da^  before  the  sede,  when  Lachs  was  there; 
that  he  knew  Hopson  was  in  debt  to  Idleman  Bros. ,  and  heard  Hop- 
son  say  he  must  get  money  to  pay  his  debts.  On  same  day,  but 
after  sale,  heard  HoDSon  say  he  had  sold  out  to  raise  money  to  pay 
his  debts.  That  biU  of  sale  to  witness  was  made  about  eleven 
o'clock  A.  M.,  March  21,  1883,  and  the  preliminary  invoice  was  made 
the  preceding  day.  As  shown  by  it,  tne  cost  of  stock  was  $1,900. 
Mr.  Lachs,  traveling  salesman  of  Idleman  Bros.,  testified  that  the 
day  before  the  sale  he  had  conversation  with  Hopson  in  his  saloon, 
and  plaintiff  was  there,  and  could  have  heard  it;  that  witness  asked 
Hopson  for  money,  and  said  to  him  he  was  collecting  that  trip,  and 
must  have  the  money;  that  Hopson  said  he  would  try  to  raise  some. 
Witness  supposed  plaintiff  heard  the  conversation;  it  occurred  in 
the  afternoon.  The  next  morning,  about  nine  o'clock,  had  another 
conversation  with  Hopson  in  his  saloon,  and  Smith  was  there;  that 
the  debt  was  mentioned,  and  Hopson  then  said  he  would  raise  wit- 
ness some  money;  was  then  paying  some  to  Woolner.  Witness 
went  to  the  saloon  again  same  forenoon,  and  Hopson  paid  him  $100, 
and  said  he  had  sold  out  to  Smith.  Several  other  persons  were 
there.  The  foregoing  was  the  most  important  testimony  for  the  de- 
fendant. It  was  contradicted  in  some  important  respects  by  Uie 
testimony  for  the  plaintiff.  The  relations  of  Hopson  and  plaintiff, 
their  associations  and  conduct,  their  business  and  financial  necessi- 
ties and  conditions,  with  the  circumstances  which  preceded,  attended 
and  followed  the  sale,  as  shown  by  the  evidence,  with  the  other  evi- 
dence, when  all  considered  together,  afford  inference  that  tlie  sale 
to  plaintiff  was  made  to  prevent  and  hinder  the  defendants  in  the 
collection  of  their  debt.  The  contention  before  the  jury  was  chiefly 
as  to  the  good  faith  of  the  plaintiff  in  taking  the  bill  of  sale  from 
Hopson.  The  evidence  was  conflicting,  and  the  jury  found  the 
issues  for  the  defendant.  The  authorities  are  to  the  effect  that  a 
court  will  not  set  aside  a  verdict  unless  satisfied  it  is  against  a  clear 
preponderance  of  the  evidence.  In  view  of  all  the  evidence,  we  are 
not  satisfied  the  verdict  is  wrong. 

O.  Yandercook,  the  officer  who  levied  the  execution,  was  asked 
by  defendant's  counsel  what  Hopson  said  when  witness  demanded 
payment,  and  answered  that  Hopson  said  ''  he  had  no  property  to 
levy  on — had  money  but  would  not  pay,  and  that  nobody  could  go 
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through  Ms  pockets.'*  Objections  to  the  question  and  answer  were 
interposed  by  plaintiff  and  overruled  by  the  court  and  exceptions 
taken.  Defendant's  counsel  also  asked  witness  M.  Lachs  what  Hop- 
son  said  to  him  on  the  same  day  but  subsequent  to  the  sale,  and  an- 
swered in  substance  as  above.  Objections  to  this  question  and 
answer  were  also  made  by  plaintiff  and  overruled  by*  the  court,  and 
exceptions  were  taken  by  plaintiff. 

The  admission  of  this  evidence  plaintiff  assigns  as  error.  Proof 
of  a  demand  by  the  officer  and  the  answer  of  Hopson  that  he  had 
no  property  to  levy  on  was  competent,  but  the  further  answer  that 
he  ''had  money  and  nobody  could  go  through  his  pockets,"  was  in- 
competent, as  was  the  answer  of  Lachs  that  Hopson  said  after  the 
sale  ne  ''  had  money  in  his  pocket  but  would  not  pay,  and  nobody 
could  get  it."  Other  evidence  before  the  lury  showed  that  Hop- 
son  hfl^  money  after  the  sale  and  his  refusal  to  pay  more  than  tne 
one  hundred  dollars  paid,  and  twenty-five  per  cent  of  the  remaining 
debt  which  was  offered  in  satisfaction,  but  not  accepted. 

Without  the  objectionable  testimony  there  was  sufficient  evidence 
to  show  that  Hopson  had  money  which  he  refused  to  pay  on  his 
debt  to  defendant.  The  testimony  objected  to  did  not  tend  to 
prove  that  plaintiff  acted  in  bad  faith,  because  it  does  not  appear  he 
knew  of  the  statements  of  Hopson  or  assented  to  them.  Bad  faith 
on  the  part  of  plaintiff  was  the  question  about  which  there  was  the 
most  room  for  controversy.  The  probabilities  are,  the  jury  would 
have  reached  the  same  conclusion  without  the  incompetent  testi- 
mony. In  view  of  all  the  evidence,  we  incline  to  the  opinion  that 
the  jury  did  substantial  justice  and  that  the  errors  complained  of 
are  not  sufficient  to  reverse  this  case.  We  find  no  other  error  in 
this  record.     The  judgment  of  the  court  below  is  affirmed. 

Ekebsoh,  J.,  and  Twiss,  J.,  concurred. 


DaBKE  v.   iBELilND. 

FUed  AuQugt  8, 1886, 

JcraDionoN— EBBOirious  Exeboisb  of-^odombnt.— When  a  ooart  has  obtained  juriB- 
^cHon  over  the  penons  and  over  the  subject  matter,  error  in  the  exercise  of  that  jurisdic- 
tion does  not  miuce  the  judgment  void. 

ExcBBSivx  JuDOMENT  NoT  VoiD.^-A  judgment  is  not  void,  if  given  for  a  greater  amount 
tban  the  party  is  entitled  to,  if  the  court  has  jurisdiction  over  the  parties  and  the  subject 
matter. 

Adjoubnmbkt  of  Term— Effect  of  on  Jurisdiction'.— After  an  adjournment  of  a  term 
«t  which  a  judgment  is  rendered,  the  court  loses  all  power  to  set  it  aside  on  motion  made  at  a 
iufasequent  term,  in  the  absence  of  a  statute  authorizing  it  to  be  done.  Jurisdiction  for  that 
pQrpoM  is  not  retained  by  reason  of  an  ineffectual  attempt  to  move  for  a  new  trial. 

Appeal  from  an  order  of  the  district  court.  The  opinion  states 
the  facts. 

Hoge  (t  Burmester,  for  the  appellant. 
Marshall  dk  BoyUf  for  the  defendant. 
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Zane,  0.  J.  This  is  an  appeal  from  an  order  of  the  court  below, 
overrulinp;  a  motion  to  set  aside  a  jadgment  on  the  verdict.  The 
plaintiff  filed  his  complaint,  duly  verined,  claiming  the  personal  prop- 
erty described,  and  alleging  its  valae  to  be  two  thousand  five  hundred 
dollars.  The  defendant  answered,  admitting  the  right  and  title  of 
one  billiard  table  to  be  in  plaintiff,  and  denied  that  defendant  had 
taken  or  detained  it,  and  denied  the  allegation  of  right  in  plaintiff 
to  the  other  property,  but  did  not  deny  the  allegation  of  value.  De- 
fendant also  justified  taking  the  goods,  except  the  billiard  table 
mentioned,  as  United  States  marshal,  under  a  writ  of  attachment 
against  Bobert  Barns,  in  favor  of  Livingston  &  Co.,  alleged  prop- 
erty in  the  former,  indebtedness  from  iiim  to  the  latter,  and  that  plaint- 
iff took  the  goods  under  legal  process,  which  defendant  was  so  hold- 
ing them. 

Section  1,290  complied  laws,  Utah,  provides  that  every  material 
allegation  of  the  complaint,  when  it  is  verified,  not  specially  con- 
troverted by  the  answer,  shall,  for  the  purpose  of  the  action,  be 
taken  as  true,  and  allegation  of  new  matter  in  the  answer,  shall,  on 
the  trial,  be  deemed  controverted  by  the  adverse  party.  Under  this 
statute,  the  pleadings  presented  an  issue  on  plaintiff's  right,  on  prop- 
erty in  Bums,  on  the  justification  under  the  attachment,  and  on  the 
taking  of  the  goods  afterwards  by  the  plaintiff.  These  issues  were 
submitted  to  a  jury,  who,  on  the  twenty-fifth  day  of  May,  1883,  re- 
turned the  following  verdict:  ''We,  the  jury,  nnd  for  the  defend- 
ant on  the  issues  in  the  above  entitled  cause.*'  And  the  court,  on 
the  same  day,  adjudged  that  defendant  recover  of  the  plaintiff  the 

Eossession  of  the  property  described  in  the  complaint,  except  the 
illiard  table,  admitted  in  the  answer,  to  belong  to  plaintiff,  or 
two  thousand  five  hundred  dollars  in  case  delivery  could  not  be  had. 
On  June  21,  1884,  the  plaintiff  filed  a  notice  of  motion  to  set  aside 
the  judgment.  1st.  Because  it  was  not  supported  by  the  pleadings. 
2nd.  Because  it  was  not  supported  by  the  verdict.  We  fina  no  error 
in  the  pleadings. 

The  property  described  in  the  complaint  alleged  to  be  of  the 
value  of  two  thousand  five  hundred  dollars,  included  a  billiard  table 
conceded  to  plaintiff.  The  value  of  this  table  is  not  averred  and 
does  not  appear;  but  assuming  it  to  be  worth  something,  the  value 
of  the  property  found  for  the  plaintiff  was  less  than  two  thousand 
five  hundred  dollars.  It  was  error  to  enter  up  judgment  for  the  fuU 
amount  alleged  in  the  complaint,  including  the  vcuue  of  plaintiff's 
table,  in  case  a  delivery  of  the  property  could  not  be  had.  This 
error,  however,  did  not  render  the  judgment  void.  The  court  hav- 
ing obtained  jurisdiction  over  the  person  and  over  the  subject 
matter,  error  in  the  exercise  of  that  jurisdiction  did  not  make  the 
judgment  void:  Freeman  on  Judgments,  sec.  135. 
More  than  a  year  intervened  between  the  twenty-fifth  day  of  May, 

1883,  the  date  of  this  judgment,  and  the  twenty-nrst  day  of  June, 

1884,  when  the  notice  of  the  motion  to  set  it  aside  was  filed,  and 


Sup.  Gt.  Utah.]  Dabee  v.  Ibeland.  327 

soToral  terms  of  the  district  court  in  which  it  was  rendered  had  in- 
yened. 

After  an  adjonmment  of  a  term  of  court  at  which  a  judgment  is 
rendered,  the  court  loses  all  power  to  set  it  aside  on  motion  made  at 
a  subsequent  term,  in  the  absence  of  a  statute  authorizing  it  to  be 
done:  1  Estee's  Plead.,  2nd  ed.,  pa^e  33;  Carpenter  v.  Hart,  5 
Cal.,  407;  De  Oastro  v.  Eichardson,  25  Cal.,  52. 

It  appears  from  the  record  that  on  June  20,  1883,  twenfr7-six 
days  after  the  date  of  the  judgment  and  during  the  term  at  which  it 
was  rendered,  the  plaintiff  filed  an  affidavit  in  which  he  stated  cer- 
tain reasons  for  a  new  trial,  and  on  the  twenty-seventh  day  of  the 
same  month  this  affidavit  appears  to  have  been  served  on  defendant. 
This  is  all  that  appears  on  tne  record  with  respect  to  the  motion. 
The  plaintiff  urges  that  the  effect  of  these  steps  towards  a  motion  for 
a  new  trial,  was  to  retain  jurisdiction  in  the  court  over  the  case  for 
Ihe  purpose  of  the  motion  to  vacate  the  judgment.  No  such  notice  of 
motion  as  is  required  by  section  1,420  of  the  compiled  laws  of 
Utah,  1876^  was  given.  The  failure  to  comply  with  tne  laws  with 
respect  to  tibe  motion,  with  the  further  fact  that  no  notice  appears 
to  have  been  taken  of  it  by  the  court  or  counsel,  authorizes  Uie  in- 
ference that  the  motion  for  a  new  trial  was  abandoned. 

The  order  of  the  court  below  appealed  from  is  affirmed. 

PowEBSy  J.,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA, 

No.  11,024. 

BoTTO  V.  Vandament. 

DepaHment  Two.  FUed  AuguU  9t,  1H86. 

Judgment  on  Pleadings  when  not  Authorized.— A  judgment  on  the  pleadings  cannot 
be  rendered,  if  the  answer  denies  the  material  facts  stated  in  the  comnlaint,  even  if  the 
answer  sets  up  a  special  defense  separately  stated,  which  admits  the  allegations  fonuerly 
denied,  and  such  defenses  are  inconsistent. 

The  Same — Inconsistent  Defenses.— In  an  action  for  damages  for  the  diversion  of  water 
and  for  an  Injunction,  the  defendant  pleaded  title  in  himself  under  the  statute  of  limitations, 
and  specially  denied  the  allegations  of  the  complaint  He  also  set  up  that  his  wife  was  the 
owner  of  the  water  and  the  water  privileges  in  dispute,  that  he  was  in  possession  as  her 
agent,  and  disclaimed  anv  further  interest  in  the  subject  matter  of  the  suit.  Hddy  that 
the  answer  raised  issues  of  fact,  and  that  a  judgnaent  for  the  plaintiff  on  the  pleadings  was 
erroneous. 

Appeal  from  a  judgment  of  the  saperior  court  of  Amador  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

Eagon  &  Armstrong,  for  the  appellants. 
Rust  dt  CamineUey  for  the  respondent. 

FooTE,  C.  This  cause  comes  here  from  the  superior  court  of 
Amador  county,  on  appeal  from  a  judgment  for  the  plaintiff  on  the 

f>leadings.  The  plaintiff  sued  for  damages  for  the  taking  of  water 
rom  a  ditch  belonging  to  her,  and  for  the  restitution  of  certain 
water  and  water  privileges,  and  prays  for  a  perpetual  injunction  to 
restrain  the  defendant  from  further  using  or  interfering  with  said 
water  or  water  privileges. 

The  defendant  denied  specificallv  the  allegations  of  the  complaint, 
plead  the  statute  of  limitations  of  hye  years,  under  section  319,  code 
of  civil  procedure,  and  as  a  further  and  separate  defense  plead  that  his 
wife,  Julia  A.  Yandament,  was  the  true  owner  of  the  ditch,  the 
water  and  water  privileges,  and  that  he,  by  her  permission  and  as 
her  agent,  was  using  the  same,  and  disclaimed  any  further  right  of 
possession  to  or  interest  in  the  subject  matter  of  the  suit 

The  case  at  bar  being  in  this  condition,  a  motion  was  made  by 
the  plaintiff  for  judgment  on  the  pleadings,  and  that  motion  was 
granted  and  judgment  in  accordance  with  it  rendered  by  the  trial 
court. 

This  court  said,  in  the  case  of  Hicks  v.  Lovell,  61  Gal.,  17,  citing 
Prost  V.  More,  40  Cal.,  347 :  *'  It  is  only  where  an  answer  admits,  or 
leaves  undenied,  the  material  facts  stated  in  the  complaint,  that  a 
judgment  can  be  rendered  on  the  pleadings." 

It  has  been  also  held  by  this  court,  in  the  cases  of  Nudd  v.  Thomp- 
son, 34  Cal.,  39,  and  Amador  County  v.  Butterfield,  51  Cal.,  526,  that 
judgment  cannot  be  rendered  on  the  pleadings,  where  the  material 
allegations  of  the  complaint  are  denied  in  the  answer,  even  if  the 
answer  sets  up  a  special  defense  separately  stated,  which  admits  the 
allegations  formerly  denied.  No  motion  was  made  to  strike  out  any 
part  of  the  answer,  or  any  demurrer  interposed. 
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If  it  be  troe  that  the  seyeral  defenses  set  up  in  the  answer  are  not 
consistent  with  each  other,  nevertheless  a  moving  party  would  not  be 
entitled  on  that  account  to  judgment  on  the  pleadings,  as  this  court 
has  held  in  Buhne  v.  Corbett,  43  Gal. ,  269;  Billings  v.  Drew,  62  Gal., 
665,  and  other  well  known  cases. 

In  this  case  a  plea  of  the  statute  of  limitations  was  set  up  and  was 
neither  stricken  out  nor  demurred  to,  hence  an  issue  of  fact  remained 
which  the  defendant  was  entitled  to  have  tried. 

And  the  defense  set  up  that  the  defendant's  wife  owned  the  subject 
matter  of  the  suit,  and  that  he  as  her  agent  and  by  her  authority  was 
in  possession  of  and  using  the  same,  raised  another  issue  of  fact  en- 
titted  to  trial:  Farmers'  and  Mechanics'  Bank  v.  Ghristensen,  51  Gal., 
571. 

The  Judgment  on  the  pleadings  rendered  in  this  case  is  not  war- 
ranted in  law,  and  a  new  trial  ought  to  be  granted  in  accordance  with 
the  views  herein  expressed. 

BsLOHEB,  G.  G.,  and  Saabls,  G.,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 


No.  9,663. 

Dbeyfuss  v.  Tompkins. 

Department  Two.    FUed  Avguat  H,  1885. 

JuDOinENT— Glkbioal  Ebrobs — Ambndmbnt. — Clerical  errors  in  a  judgment,  where  they 
are  shown  hj  the  record,  may  be  corrected  at  any  time,  so  as  to  make  the  judgment  entnr 
ooirespond  with  the  judgment  rendered.  And  this  may  be  done  even  after  an  appeal  and  af- 
firmance of  the  judgment. 

The  Sams. — In  an  action  to  recoyer  possession  of  certain  personal  property,  the  jury  found 
that  the  plaintiflf  was  the  owner  of  tne  property,  and  entitled  to  its  return,  or,  if  a  return 
thereof  cannot  be  had,  then  for  the  sum  of  four  hundred  dollani,  with  interest  thereon  from 
June  16, 1882.  As  entered,  the  judgment  read,  after  reciting  the  verdict,  that  plaintiff  have 
and  recover  from  the  defendant  **  costs  and  disbursements  incurred  in  this  action  amounting 
to  the  sum  of  ninety-five  and  fifty  one-hundredths  dollars.*'  On  appeal  the  judgment  was 
affirmed.  Hddj  that  after  the  filing  of  the  remittitur  in  the  lower  court  the  judgment  could 
be  amended  so  as  to  conform  to  the  verdict. 

Appeal  from  an  order  of  the  superior  court  of  Nevada  county, 
amending  a  judgment  in  favor  of  the  plaintiff.  The  opinion  states 
the  facts. 

Cross  dk  Simonds,  for  the  appellant. 
J.  M.  WaUing,  for  the  respondent. 

Belcheb,  G.  C.  This  was  an  action  to  recover  the  possession  or 
value  of  certain  personal  property.  The  case  was  tried  before  ,a 
jury,  and  by  the  verdict  it  was  found  ''that  the  plaintiff  is  the 
owner  of  the  property  described  in  the  complaint  and  entitled  to  its 
return,  or,  if  a  return  thereof  cannot  be  had,  then  for  the  sum  of 
four  hundred  dollars,  with  interest  thereon  from  June  16,  1882.'* 
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The  judgment  was  entered  up  by  the  clerk  on  the  second  day  of 
April,  1883,  and,  after  reciting  the  verdict,  added:  "Wherefore,  by 
virtue  of  the  law,  and  by  reason  of  the  premises  aforesaid,  it  is  or- 
dered, adjudged  and  decreed,  that  said  L.  W.  Dreyfuss  have  and 
recover  from  said  E.  O.  Tompkins  costs  and  disbursements  incurred 
in  this  action,  amounting  to  the  sum  of  ninety-five  and  fifty  one- 
hundred  ths  dollars/'  The  case  was  then  appealed  by  the  defendant 
to  this  court,  where  the  judgment  and  order  were  affirmed.  The 
remittitur  was  filed  in  the  court  below  on  the  twenty-eighth  day  of 
February,  1884,  and  on  the  next  day  the  plainti£f  gave  notice  of  a 
motion  to  amend  the  judgment  by  inserting  after  the  word  "Tomp- 
kins," and  before  **  costs,"  the  words  "  the  property  described  in 
the  complaint,  or,  if  a  return  thereof  cannot  be  had,  then  for  the 
sum  of  four  hundred  dollars,  with  legal  interest  thereon  from  June 
16,  1882." 

At  the  hearing  of  the  motion,  counsel  for  plaintiff  read  the  judg- 
ment as  entered  by  the  clerk,  and  introduced  no  other  evidence. 
The  motion  was  granted,  and  the  judgment  was  amended  accord- 
ingly.   This  appeal  is  from  the  order  allowing  the  amendment. 

It  is  well  settled  that  clerical  errors  in  a  judgment,  where  they 
are  shown  by  the  record,  may  be  corrected  at  any  time,  so  as  to 
make  the  judgment  entry  correspond  with  the  judgment  rendered: 
Swain  v.  Na^Iee,  19  Cal.,  127;  Freeman  on  Judgments,  sees.  70  and 
71.  And  this  may  be  done  even  after  an  appeal  and  affirmance  of 
the  judgment:  Bousset  v.  Boyle,  46  Cal.,  64. 

In  this  case  the  error  eomplained  of  appeared  on  the  face  of  the 
record,  and  it  was  the  duty  of  the  court  to  correct  it  on  motion. 
The  judgment  and  order  should  be  affirmed. 

Sa£iBii8,  0.,  aad  Foote,  0.,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  9,982. 

Pendola  V.  Alexandsbbon  ET  AL. 

DepaHmerU  Two.    Filed  Augu^  ff,  1885. 

MOBTOAOB— FOBECLOSUBE  —  RbMTS  AND    PROFITS— POBOHASBB   AT    ShBBIFF*8    SaLB.— A 

mortgagee,  who  purchases  the  mortgaged  property  at  a  foreclosure  sale,  is  not  entitled  to  re- 
ceive any  of  the  rents  and  inrofits  whicn  accrued  prior  to  the  time  of  his  purchase.  Nor  can 
he  maintain  an  action  against  a  receiver  of  such  property,  for  the  rents  and  profits,  until 
they  have  been  collected  and  received  by  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Sierra  county, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

Van  Olief  dk  Wehe,  for  the  appellant. 
John  Gale,  for  the  respondents. 
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BsLGHER,  C.  G.  The  defendants^  Andrew  and  Nellie  Alexander- 
son,  were  husband  and  wife,  and  had  one  minor  child;  ikej  had  no 
common  property^  bat  the  hnsband  owned  all  the  property  described . 
in  the  complaint  as  his  separate  property.  *  On  the  second  ds^  of 
November,  1881,  the  wife  commenced  an  action  asainst  her  husband 
for  a  divorce,  and  asked  for  the  custody  of  the  child  and  for  alimony; 
and,  on  the  same  day,  filed  a  notice  of  lis  pendens,  containing  the 
nanaes  of  the  parties,  the  object  of  the  action,  and  a  description  of  the 
property  of  the  husband. 

Alter  the  filing  of  the  lis  pendens,  but,  on  the  same  day,  the  ap- 
pellant, Pendola,  in  good  faith  and  without  any  intention  of  prevent- 
ing the  wife  from  securing  the  payment  of  any  alimonv  that  might 
be  adjudged  to  her,  took  a  mortgage  from  the  husband  upon  all  of 
his  said  separate  property,  to  secure  an  indebtedness  of  about  one 
thousand  one  hundred  dollars,  which  mortgage  was  then  duly  re- 
corded. 

On  the  twelfth  day  of  November,  1881,  the  action  for  divorce  was 
tried,  and  a  decree  entered,  granting  to  the  plaintiff  a  divorce,  the 
custody  of  the  minor  child,  and  alimony  at  the  rate  of  forty-five  dol- 
lar^per  month  until  the  further  order  of  the  court,  payable  out  of 
the  rents,  issues  and  profits  of  the  said  separate  property  of  the  hus- 
band; and  it  was  further  decreed  that  the  alimony ''be  a  first 
charge''  upon  the  said  property.  To  secure  the  payment  of  the  ali- 
mony, the  court  appointed  the  defendant,  Fendingham,  receiver, 
with  authority  to  take  possession  of  the  property  and  to  collect  and 
pay  over  the  rents,  issues  and  profits  thereof.  Fendingham  accepted 
the  trust,  and  continued  to  act  under  his  appointment  until  this  ac- 
tion was  tried. 

In  March,  1884,  the  appellant  commenced  an  action  to  foreclose 
his  mortgage,  but  did  not  make  Fendingham  or  Nellie  Alexanderson 
parties  to  Uie  action.  In  June. he  obtained  a  degree  of  foreclose- 
ure  and  under  that  decree,  on  the  nineteenth  day  of  Julv,  1884,  all 
of  the  mortgaged  property  was  sold  and  bid  in  by  him  for  the  sum 
of  one  thousand  two  nundred  and  sixty-eight  dollars  and  fifty-nine 
cents,  the  amount  then  due,  with  costs  of  sale. 

This  action  was  commenced  on  the  twenty-first  day  of  July.  1884, 
to  recover  from  the  receiver  Fendingham,  ''  all  the  proceeds,  rents, 
issues  and  profits,  received  or  to  be  received  by  him  from  the  prop- 
erty above  described  as  that  sold  to  plaintiff  by  said  sheriff,  and 
for  such  other  relief  as  should  seem  equitable. 

This  case  was  tried,  and  on  the  twenty-ninth  day  of  September, 
judgment  was  entered,  in  effect  requiring  the  receiver,  within  ten 
days  after  service  on  him  of  a  copy  of  the  judgment,  to  pay  to 
Nellie  Alexanderson  the  amount  due  her  for  alimony  up  to  July  21, 
1884,  and  to  pay  to  the  clerk  of  the  court  for  the  use  and  bene- 
fit of  the  plaintiff  all  the  balance  of  the  money  then  in  his  hands, 
derived  from  the  rents,  issues  and  profits  of  the  property  which  he 
had  hdd  as  receiver,  less  the  expenses  of  his  receivership;  and  it 
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further  required  him  to  render  to  the  court  a  full  account  of  his 
receipts  and  his  disbursements  at  the  time  of  such  payments. 

The  appeal  is  from  this  judgment,  and  rests  upon  the  judgment 
roU. 

It  is  not  easy  to  see  how  appellant  can  complain  of  the  judgment. 
He  was  not  entitled  to  receive  any  of  the  rents  and  profits  which  ac- 
crued prior  to  the  time  of  his  purchase  of  the  property  at  the  sheriffs 
sale,  code  of  civil  procedure,  sec.  707,  and  that  was  only  two  days 
before  this  action  was  commenced.  Nor  could  he  sue  and  recover 
for  such  rents  and  profits  until  they  were  collected  and  received  by 
the  defendant.  It  does  not  appear  that  any  rents  and  profits  from 
the  property  came  into  the  hands  of  the  receiver  during  those  two 
days,  or  even  during  the  two  months  and  twelve  days  which  elapsed 
between  the  time  of  his  purchase,  and  the  entry  of  the  judgment. 
Under  the  circumstances,  it  would  seem  that  the  appellant  took 
under  the  judgment  all  that  he  could  possibly  be  entitled  to. 

The  question  discussed  by  counsel,  as  to  whether  the  filing  of  the 
lis  pendens  and  the  subsequent  judgment  awarding  alimony  created  a 
lien  on  the  property  superior  to  the  lien  of  the  mortgage,  does  not 
arise  in  the  case.  « 

The  judgment  should  be  affirmed. 

Seaks,  C,  and  Foote,  C,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


No.  9,43a 

Estate  op  Bobebts. 

IMwiftmnU  Two.    Filed  Avgutt  ti,  1886, 

Estate  of  Deobased  Pebson— Fdrtheb  Family  Allowance.— Under  aection  1,406  of 
the  code  of  civil  procedure,  the  widow  of  a  deceased  person,  is  entitled  to  a  further  funily 
allowance  out  of  the  estate,  when  it  appears  that  the  allowance  previously  [made,  is  insuffi- 
cient for  her  necessary  wants,  and  the  estate  ia  solvent. 

Appeal  from  an  order  of  the  superior  court  of  Stanislaus 
county,  denying  a  petition  for  a  furtner  family  allowance.  The 
opinion  states  the  facts. 

W.  E.  Turner,  for  the  appellant. 
George  W.  ScJieU,  for  the  respondents. 

Foote,  C.  This  is  an  appeal  from  an  order  denying  the  petition 
of  a  widow  for  a  further  family  allowance;  the  sum  of  fifty  dollars 
per  month  during  six  months  had  been  previously  allowed  her. 

There  is  no  evidence  in  the  record  that  the  homestead  affords  any 
income  to  the  widow,  the  small  amount  of  personal  property  set 
aside  to  her  does  not,  and  the  former  allowance  made  nas  long 
since  become  exhausted  in  supplying  her  necessary  wants;  she 
therefore  appears  before  the  court  practically  destitute  and  in  poor 
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health.  The  estate  is  still  in  process  of  settlement,  and  appears  to 
be  solvent. 

This  state  of  facts  existing,  we  are  of  opinion  that  under  section 
1,466,  code  of  ciyil  procednre,  the  widow  was  entitled  to  have  made 
her  by  the  court  below  such  reasonable  allowance  as  was  necessary 
for  her  maintenance  during  the  progress  of  the  settlement  of  her 
husband's  estate.  This  right  seems  to  have  been  denied  the  peti- 
tioner, and  for  that  reason  we  are  of  opinion  that  the  order  of  the 
court  below  should  be  reversed,  and  such  allowance  made  to  her  as 
her  necessities  and  the  amount  of  the  estate  left  undistributed  in 
the  hands  of  the  executor  will  warrant. 

Belgheb,  G.  0.,  and  Seabls,  C,  concurred. 

By  th£  Goubt.  For  the  reasons  given  in  the  foregoing  opinion » 
the  order  is  reversed. 


No.  9.942. 

Estate  of  Bobebts. 

Department  Tuo.    Filed  Attgutt  tt,  1886. 

A  Partial  Distribution  Obdered  in  the  Present  Estate,  upon  the  petition  of  oer- 
tain  diBtributees,  the  otheis  consenting. 

Appeal  from  an  order  of  the  superior  court  of  Stanislaus  county, 
overruling  a  demurrer  to  a  petition  for  a  partial  distribution  of  the 
estate  of  a  deceased  person,  and  from  an  order  for  such  distribu- 
tion. The  executor  opposed  the  petition  mainlv  for  the  reason  that 
the  widow  of  the  deceased  hod  petitioned  for  a  further  family  allow- 
ance; that  her  petition  was  denied  by  the  lower  court,  and  an  ap- 
peal had  been  taken  from  the  order  denying  the  petition;  and  that, 
pending  such  appeal,  the  amount  of  the  estate  to  be  distributed 
could  not  be  determined. 

E.  T.  Sione,  for  the  appellant. 
Oeorge  W.  Schelly  for  the  respondents. 

PooTB,  G.  This  is  an  appeal  from  an  order  overruling  a  demur- 
rer, and  one  making  partial  distribution  of  a  small  estate. 

The  demurrer  to  the  petition  was  properly  overruled. 

All  the  distributees  of  the  estate  were  parties  applying  for,  or 
consenting  to,  the  distribution. 

The  executor  of  the  estate  to  be  distributed  objects  to  the  action 
of  the  trial  court. 

We  are  of  opinion  that  the  orders  of  the  court  below  made  in  the 
premises  should  be  affirmed. 

Seabls,  G.,  and  Belgheb,  G.  G.,  concurred. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  orders  are  affirmed. 


334  West  CJoast  Eepobteb.  [8np.  Ct  Oal. 


No.  8,87a  . 

FULKERTH  V.  CoUNTY  OF  StAOTSLAUS. 

Devartnunt  Two.    Filed  Augtat  2B,  18HS. 

Shebiff — Food  Furnished  Prisonebs— Keasonable  Compensation  how  Determinkd.— 
A  sheriff  who  furnishes  necessary  food  to  the  prisoners  in  jail  Is  entitled  to  be  paid  a  rea«ni> 
able|compensatioD  tberefor,tander  section  1,611  of  the  penal  code.  What  is  a  reasonable  com- 
pensation  is  to  be  determined,  in  the  first  instance,  by  the  board  of  supervisors;  such  detei^ 
mination  is  not  final,  and  if  the  Mheriff  be  dissatisfied  therewith,  he  has  the  right  to  soe  the 
county  for  the  amount  which  he  claims  to  be  reasonable. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

C.  G.  Wright,  for  the  appellant. 
Wm.  0.  Minor,  for  the  respondent. 

Belgheb,  C.  G.  The  plaintiff  was  sheriff  of  the  defendant  county 
during  the  year  1881,  and  as  such  furnished  meals  to  the  prisoners 
confined  in  the  county  jail.  For  the  meals  so  furnished  he  made 
out  an  aiScount  in  proper  form  and  duly  verified,  and  presented  it  to 
the  board  of  supervisors  for  allowance.  In  this  account  he  charged 
twenty-five  cents  for  each  meal  furnished.  The  board  acted  upon 
the  account  and  found  it  to  be  a  proper  county  charge,  but  consider- 
ing it  greater  in  amount  than  was  justly  due,  allowed  twenty  cents 
only  for  each  meal.  The  plaintiff  being  dissatisfied  with  the  amount 
allowed  him,  within  six  months  after  the  final  action  of  the  board, 
commenced  this  action  to  recover  the  amount  claimed  by  him  to  be 
due.  The  defendant  demurred  to  the  complaint  on  the  ^ound  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  its 
demurrer  was  sustained.  The  plaintiff  declined  to  amend  his  com- 
plaint and  thereupon  judgment  was  entered  in  favor  of  the  defend- 
ant.    The  appeal  is  from  this  judgment. 

For  the  respondent  it  is  insisted — ^and  this  is  the  only  point 
made — that  the  board  of  supervisors,  in  allowing  or  disallowing 
claims  against  the  county,  acts  in  a  quasi-judicial  capacity,  and  that 
its  action  in  this  case  was  made  final  and  conclusive  by  the  provis- 
ions of  section  1,611  of  the  penal  code.  That  section  reads  as  fol- 
lows: **  The  sheriff  must  receive  all  persons  committed  to  the  jail 
by  competent  authority,  and  provide  them  with  necessary  food, 
clothing  and  bedding,  for  which  he  shall  be  allowed  a  reasonable 
compensation,  to  be  determined  by  the  board  of  supervisors." 

We  do  not  think  the  words  "to  be  determined  by  the  board  of 
supervisors"  had  the  meaning  and  effect  claimed  for  them. 

All  claims  against  the  county  must  be  presented  to  the  board  of 
supervisors  for  allowance,  and  where  the  amount  of  the  claim  has 
not  been  fixed  by  statute  or  the  judgment  of  some  competent  court, 
the  board  is  required,  if  it  be  a  proper  county  charg6,  to  find  and 
allow  the  amount  which  is  justly  due:  Political  code,  sec.  4,074. 
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If  the  board  allows  less  than  is  claimed,  and  claimant  is  dissatis- 
fied with  the  amount  allowed  him  on  his  account,  he  ''may  sue 
the  county  therefor  at  any  time  within  six  months  after  the  final  hc- 
tioD  of  the  board,  but  not  afterwards;  and  if  in  such  action  judg- 
ment is  recovered  for  more  than  the  board  allowed,  on  presentation 
of  the  judgment,  the  board  must  allow  and  pay  the  same,  together 
with  the  costs  adjudged;  but  if  no  more  is  recovered  than  the  Doard 
allowed,  the  board  must  pay  the  claimant  no  more  than  was  origin- 
ally allowed:*'  Political  code,  sec.  4,075. 

This  provision  is  general,  and  applies  to  all  accounts  presented 
against  the  county. 

By  subdivision  4  of  section  4,344  of  the  same  code,  the  ''ex- 
penses necessarily  incurred  in  the  support  of  persons  charged  with 
or  convicted  of  crimes,  and  committed  therefor  to  the  county  jail," 
are  made  county  charges. 

The  plaintiff,  having  furnished  * '  necessary  food  "  to  the  prisoners 
in  jail,  was  entitled  to  a  "reasonable  compensation"  therefor. 
What  was  a  reasonable  conpensation  was  to  be  determined  by  the 
board  of  supervisors  in  the  first  instance,  but  that  determination 
was  no  more  final  than  would  have  been  the  finding  by  the  board  of 
the  amount  which  was  justly  due,  if  the  account  had  been  presented 
for  any  other  proper  county  charge. 

"To  determine  what  is  a  reasonable  compensation,"  and  "  to  find 
what  is  justly  due,"  are  expressions,  we  think,  of  eouivalent  import. 
The  plaintiff,  being  dissatisfied  with  the  amount  allowed  him  on  his 
aceonnt,  had  the  right,  therefore,  to  sue  the  county  for  the  amount 
which  he  claimed  to  be  reasonable. 

The  cases  cited  by  counsel  for  respondent  from  the  reports  of 
this  state  do  not  touch  the  question  involved  here,  and  those  cited 
from  New  York  are  not  in  point,  for  the  reason  that  no  law  existed 
in  that  state  providing  for  suit  upon  a  claim  disallowed,  in  whole  or 
in  part,  by  the  board:  Chase  v.  The  County  of  Saratoga,  33  Barb., 
603;  Martin  v.  Board  of  Supervisors,  29  N.  T.,  645;  Price  v.  The 
County  of  Sacramento,  6  Cal.,  254. 

Judgment  should  be  reversed  and  the  cause  remanded,  with  direc- 
tion to  the  court  below  to  overrule  the  demurrer. 

Sbahls,  C,  and  Foote,  C,  concurred. 

Bi  THE  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  the  cause  remanded,  with  direction  to 
the  court  below  to  overrule  the  demurrer. 
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No.  9,718. 

Damsguard,  Assignee,  etc.,  v.  Gunnoldson. 

DepaHmaU  Two.    Filed  Auguat  2t,  1885. 

Findings— EviDKNOE— Wrongful  Withholding  Property  prom  Absionkb.— The  find- 
ings that  the  defendant  had  wrongfully  and  fraudulently  withheld  poaaession  of  a  certain  mill 
tract  of  land  from  the  plaintiff,  after  due  notice  to  yield  its  possession  and  that  of  the  saw-mill 
and  logs  and  appurtenances;  that  by  these  wrongful  and  fraudulent  acts  the  plaintiff  had  been 
kept  out  of  possession  of  such  property,  and  that  the  defendant  had  thus  caused  damage  to 
the  estate  of  the  insolvent  in  the  hands  of  the  assignee,  reviewed,  and  held  supported  by  the 
evidence. 

OvERRUUNG  Demurrer— Sprcipication  op  Error.— Error  specified  to  have  occurred  in 
overruling  a  demurrer  to  the  complaint,  will  not  be  considered  on  appeal,  if  no  demurrer  ap- 
pears in  the  transcript. 

The  Admission  op  Incompetent  Evidence,  if  without  prejudice  to  the  appeUaat,  will  not 
wairant  a  reversal. 

The  Record  Reviewed  and  held  to  show  no  material  error. 

Appeal  from  a  judgment  of  the  superior  oourt  of  Placer  county, 
entered  in  favor  of  the  plaintiflf,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Jo  HamiUon  and  J.  E.  Freweit,  for  the  appellant. 

J.  M.  Ftdweiler  and  Hale  &  Craig,  for  the  respondent. 

FooTE,  0.  This  is  an  appeal  from  a  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  plaintiff  is  the  assignee  of  one  Phillip  Lang,  who  had  been 
adjudged  an  insolvent,  under  the  act  of  April  16,  1880,  of  the  legis- 
lature of  Oalifomia. 

The  assignee  claimed,  in  the  action  brought  by  him  against  Gun- 
noldson.  that  the  insolvent,  Lang,  in  contemplation  of  insolvency, 
and  with  a  view  to  defraud  his  creditors,  had  conveved  certain 
pieces  of  real  property  to  Gunnoldson,  and  that  Gunnoldson,  upon 
application  duly  made  for  the  restitution  and  possession  of  the  prop- 
erty, had  refused  to  either  make  a  conveyance  of  it  to  the  assimee, 
or  to  give  him  possession  of  the  same,  and  that  Gunnoldson  had  Kept 
possession  thus  wrongfully  of  a  certain  saw  mill  and  tract  of  land  on 
which  it  stood,  and  had  prevented  by  his  acts  of  pretended  owner- 
ship, the  assignee  from  getting  possession  of  a  large  number  of  saw- 
logs  lying  and  being  on  the  mill  tract  of  land,  and  sawing  them  up 
into  lumber  or  otherwise  utilizing  them  for  the  benefit  of  the  insol- 
vent's estate.  He  further  charged  in  his  complaint  that  by  the 
wrongful  and  deceitful  acts  of  Gunnoldson  the  estate  of  the  insol- 
vent in  his  hands  for  distribution  had  been  damaged  to  the  amount 
of  several  thousands  of  dollars. 

The  defendant  answered  the  complaint  and  denied  specifically  its 
allegations,  and  set  up,  by  way  of  defense,  the  fact  that  he  had  a 
lien  upon  the  mill  tract  of  land  for  about  nine  hundred  dollars,  with 
interest,  and  that  although  he  had  a  deed  to  the  land  in  the  form  of 
bargain  and  sale,  he  only  claimed  it  to  be  a  mortgage  to  secure  his 
debt,  and  upon  the  issue  thus  made  up,  the  case  went  to  trial,  a  jury 
being  waived. 
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A  jndgment  was  rendered  in  the  court  below  for  the  plaintiff 
against  the  defendant  for  the  sum  of  nine  hundred  and  twenty-five 
dollars  damages  and  costs,  the  defendant's  mortgage  was  recognized 
as  a  lien  upon  the  property  to  secure  his  debt  and  interest,  and  the 
plaintiff,  subject  to  this  lien,  was  declared  to  be  the  owner  of  the 
property  set  out  in  the  deed  to  Ounnoldson  from  Lang. 

A  motion  for  a  new  trial  was  made  and  denied,  and  this  appeal 
was  taken. 

The  specifications  of  the  insufficiency  of  the  evidence,  state, 
among  other  things,  that  the  court  found  contrary  to  the  evidence, 
m  its  sixth,  seventh,  eighth,  ninth  and  tenth  findings  of  fact. 

The  main  questions  under  those  findings  were,  had  the  defendant 
wrongfully  and  fraudulently  withheld  possession  of  the  mill  tract  of 
land  from  the  plaintiff  after  due  notice  to  yield  its  possession  and 
that  of  the  saw  mill  and  logs  and  appurtenances?  And,  if  so, 
whether  by  these  wrongful  and  fraudulent  acts  the  plaintiff  had  been 
kept  out  of  possession  of  the  mill,  land,  saw  logs,  etc.?  And 
whether  the  defendant  had  thus  caused  damage  to  the  estate  of  the 
insolvent  in  the  hands  of  the  assignee,  and,  if  so,  how  much  ? 

It  is  plain  that  upon  all  these  questions  the  evidence  was  conflict- 
ing, as  a  reference  to  the  statement  on  motion  for  new  trial — ^which 
is  exceedingly  full — shows.  The  letter  of  the  defendant  of  itself 
makes  it  evident  that  he  refused  to  deliver  possession  of  the  prem- 
ises demanded  of  him;  the  testimony  of  John  Meyer,  P.  Lang, 
Mrs.  Annie  Lang  and  J.  Howser,  certainly  went  to  prove  the  effort 
made  by  the  defendant  to  induce  the  plaintiff  to  believe  that  he,  the 
defendant,  was  the  absolute  owner  of  the  land  and  saw  mill  stand- 
ing on  it,  and  would  not  yield  the  possession  of  them  to  him,  per- 
haps with  a  view  to  a  forced  sale  and  the  sacrifice  of  the  saw  logs  at 
such  sale,  which  mi^ht  in  that  event  be  bought  by  the  defend- 
ant at  a  no*"  inal  price,  perhaps  with  the  view  and  hope  that  he 
might  be  permitted  to  hold  on  to  the  land  and  saw  mill  as  an  owner 
in  fee  simple. 

The  evidence  tended  to  show  that  Gunnoldson  wished  to  conceal 
from  the  plaintiff,  the  exact  nature  of  the  deed  from  Lang  of  the 
property  m  question,  for  we  have  seen  that  he  never  explained  in 
the  first  instance  to  Meyer,  the  plaintiff's  agent,  to  what  extent  his 
title  and  the  conveyance  he  held  really  went.  Had  Gunnoldson  in- 
tended to  deal  fairly  with  the  assignee,  he  would  at  the  first  inter- 
view with  the  agent  not  only  have  offered  in  plain  terms  to  give  up 
tiie  property,  cancel  the  deed  he  held  if  paid  the  debt  he  held 
against  it,  but  he  would  have  explained  without  hesitation  the  whole 
connection  he  had  with  it;  instead  of  pursuing  this  course,  he  chose 
rather  to  act  differently,,  he  went  to  a  lawyer  and  caused  the  letter 
which  is  in  evidence  to  be  written,  in  which  he  not  only  declares 
that  he  will  not  give  up  the  land  on  which  stood  the  saw  mill  and 
lay  the  logs,  but  he  even  ridicules  the  pretensions  of  the  assignee  to 
demand  it. 
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The  evidence  makes  manifest  the  fact  that  the  saw  logs  depre- 
ciated in  value  by  reason  of  the  plaintiff  being  unable  to  saw  them 
up  into  lumber  or  otherwise  utilize  them,  and  that  his  efforts  to  do 
this  in  good  faith  were  frustrated  by  those  of  the  defendant  trying 
to  induce  the  belief  in  the  plaintiff  that  his  title  as  assignee  to  the 
property  was  worthless  and  his  own  cood. 

The  plaintiff  appears  from  the  evidence  to  have  done  all  that  a 
prudent  and  honest  man  could,  to  recover  possession  of  the  land, 
saw  mill  and  logs  of  timber,  and  to  utilize  them  for  the  benefit  of 
the  insolvent's  estate,  and  that  he  did  not  do  so,  is  entirely  due  to  the 
conduct  of  the  defendant,  who  sought  to  deceive  him  and  embarrass 
his  action,  and  succeeded  in  his  efforts.  And  this  deceitful  con- 
duct on  the  part  of  the  defendant  continued  until  the  time  had  come 
when  the  saw  logs  were  practically  worthless. 

The  evidence  as  to  the  quantity  of  the  logs  and  their  value  was 
somewhat  conflicting,  but  Doth  quantity  and  value  as  .fixed  hj  the 
court  were,  we  thiuK,  fair,  taking  all  the  testimony  into  consider- 
ation. 

The  court  allowed  the  plaintiff  the  value  of  the  logs  at  the  time 
when  they  could  have  been  utilized  for  lumber  or  sold,  at  one  thou- 
sand seven  hundred  dollars;  that  is,  four  hundred  and  twenty-five 
thousand  feet  of  saw  logs  at  four  dollars  per  thousand;  this  was  fair; 
it  then  reduced  this  amount  by  the  sum  of  three  hundred  and  fifty 
dollars,  which  the  evidence  showed  it  would  have  cost  the  plaintiff 
to  put  the  saw  mill  in  repair  in  order  to  saw  up  the  logs,  and  by  the 
sum  of  four  hundred  and  twenty-five  dollars,  which  was  the  value  of 
the  logs  at  the  time  when  the  defendant  eschewed  all  claim  to  the 
land  and  mill  and  first  set  up  his  mortgage  claim  only;  that  left  the 
sum  of  nine  hundred  and  twenty-five  dollars  as  the  actual  damage 
the  insolvent  estate  had  suffered  by  the  wrongful  and  fraudulent  acts 
of  the  defendant,  and  for  that  sum  of  money  and  costs  the  court,  as 
we  think,  was  warranted,  in  view  of  all  the  evidence,  in  giving  judg- 
ment in  favor  of  the  plaintiff.  At  best,  the  defendant  can  only  claim 
that  the  evidence  was  conflicting,  and  that  is  not  sufficient  to  overtom 
the  findings  of  facts  in  a  trial  court. 

The  first  specification  of  errors  of  law  alleged  by  the  defendant  is 
that  the  court  erred  in  overruling  defendant's  demurrer  to  the  com- 
plaint. The  transcript  in  the  case  does  not  disclose  that  any  demur- 
rer was  ever  filed  or  overruled  in  the  case;  hence,  of  course,  this 
specification  cannot  be  noticed  here. 

As  to  the  second  specification,  we  think  the  facts  clearly  showed 
that  the  damages  awarded  by  the  court  were  legal  and  proper. 

So  as  to  the  third. 

As  to  the  fourth  specification,  we  think  there  was  no  error  by  the 
court. 

As  to  the  fifth,  the  evidence  alleged  to  have  been  improperly  ad- 
mitted was,  we  think,  not  incompetent,  with  a  view  of  showing  the 
diligence  of  plaintiff  in  endeavoring  to  utilize  the  saw  logs,  ana  the 
difficulties  that  lay  in  the  way  of  this  desired  action. 
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As  to  the  sixth  exoeption,  we  think  it  proper  to  say  that  even  had 
it  been  incompetent,  it  could  not  have  injured  the  defendant's  caose, 
nor  did  it  have  that  effect. 

As  to  the  seventh  exception,  the  roling  of  the  court  was  without 
error. 

As  to  the  eighth  specification,  we  think  that  even  if  what  followed 
the  word  *'  similar,"  in  the  answer  of  Lang  to  a  question  by  the  de- 
fendant's attorney,  was  not  strictly  responsive  to  the  question  and 
irrelevant;  nevertheless,  it  could  not  have  had,  and  did  not  have,  any 
effect  injurious  to  the  defendant. 

In  reference  to  the  ninth  specification,  we  are  of  opinion  that  the 
eoort  rendered  such  a  judgment  upon  the  facts  as  found  as  was  con- 
sistent with  them. 

For  the  court  to  have  proceeded  outside  of  the  issues  made  by  the 
pleadings,  and  ordered  a  sale  of  the  premises  under  the  mortage 
held  by  the  defendant,  was  pot  proper. 

The  issue  as  to  the  mortgage  matter,  as  made  by  the  pleadings, 
was  whether  the  conveyance  of  May  the  4th,  1881,  being  on  its  face 
a  deed  in  fee  simple,  was,  under  the  facts  evidenced  in  the  case,  void 
in  taio  for  fraud,  or  whether  it  was  good  as  a  mortgage  and  not 
void;  and  upon  that  issue,  as  made,  the  court  found  properly,  in  ov 
opinion. 

For  these  reasons,  we  think  the  judgment  of  the  c6urt,  as  well  as 
its  order  denying  the  motion  for  a  new  trial,  ought  to  be  affirmed. 

Seabls.C,  and  Beloheb,  C.  C,  concuxred. 

Br  THE  CouBT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  20,092. 

People  v.  Pbioe. 

Jn  Bank.    FOtd  Augtut  tS^  M885. 

Ii8iB0cii0H»— Failubi  ow  Jdbt  TO  Hbab.— The  fact  that  the  Jury  did  not  hflAT  the  ih- 
rtraetiMM  o€  the  oourt,  beosuie  of  noue  in  the  court  room,  wUl  not  warrant  a  reTersaL 

6ftan>  I«ABOXinr— DsoBm  of  Crihb—Vkbdiot.— Under  sections  486  and  487,  of  the 
penal  eodcL  there  is  bat  one  degree  of  grand  larceny.  Consequently,  under  an  information 
charging  the  defendant  with  ^rand  larceny,  in  takincc  the  sum  of  eleven  dollars  from  the  per- 
■oo  of  anotfaer,  a  Terdict  finding  the  defendant  guilty,  is  sufficient  in  form. 

ApfSAL  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  upon  a  verdict  convicting  ihe  defendant  of  grand 
larceny.    The  opinion  states  the  facts. 

Budd  <t  Buddj  for  the  appellant. 

E.  C.  Marshall,  attorney  general,  for  the  respondent. 

MoBBiBOH.  0.  J.  The  defendant  was  informed  against  in  the  su- 
perior court  of  San  Joaquin  county,  for  the  crime  of  grand  larceny, 
eoounitted  by  feloniously  stealing  from  the  person  of  another,  the 
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sum  of  eleven  dollars^  and,  on  the  trial,  the  jury  rendered  the  fol- 
lowing verdict: 

*'  We,  the  jury,  in  the  above  entitled  cause,  find  the  defendant 
guilty,  and  recommend  him  to  the  mercy  of  the  court." 

A  motion  for  a  new  trial  was  made  in  the  case,  which  was  denied 
by  the  court,  and  the  appeal  is  prosecuted  from  the  judgment,  as 
well  as  the  order  denying  the  motion  for  a  new  triid. 

There  are  two  points  made  in  the  appeal,  the  first  of  which  is, 
that  the  jury  did  not  hear  the  instructions  given  by  the  court.  There 
is  no  evidence  that  the  instructions  were  not  heard  by  the  jury,  ex- 
cepting the  affidavit  of  the  attorney  that  he  did  not  hear  tiiem,  and, 
therefore,  it  by  no  means  satisfactorily  appears  that  the  point  is  well 
taken  in  fact;  but  conceding  that  it  is,  it  furnishes  no  reason  in  law  for 
our  interfering  with  the  judgment.  If  it  be  true  as  a  matter  of  fact 
that  the  jury  did  not  hear  the  instructions  of  the  court,  because,  as 
stated,  there  was  so  much  noise  in  the. court  room  at  the  time,  the 
court  should  have  been  requested  to  repeat  the  instructions  in  such 
a  manner,  and  at  such  a  time,  that  they  could  have  been  heard  by 
the  jury.  It  would  be  unfair  to  the  prosecution  to  allow  the  case  to 
^o  to  the  jury  under  such  circumstances,  and  then  set  aside  the  verdict, 
if  adverse  to  the  defendant,  for  any  such  reason. 

The  other  point  is  that  the  verdict  is  a  nullity,  inasmuch  as  it  does 
not  conform  to  section  1,167  of  the  penal  code,  which  provides  that 
*'  whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if  they 
convict  the  defendant,  must  find  the  degree  of  the  crime  of  which  he 
is  guilty." 

The  only  question  in  the  case  is  whether  the  crime  with  which  the 
defendent  was  charged  and  of  which  he  was  convicted  is  dis- 
tinguished into  degrees.  If  it  is,  the  verdict  of  the  jury  is  clearly 
imperfect  arid  bad  under  the  foregoing  section  of  the  penal  code. 

By  section  486  of  the  penal  code  "larceny  is  divided  into  two 
degrees,  the  first  of  which  is  termed  grand  larceny;  the  second  petit 
larceny;"  and  by  section  487 "grand  larceny  is  committed  in  either 
of  the  following  cases: 

"1.  When  the  property  taken  is.  of  a  value  exceeding  fifty 
dollars. 

'*  2.     When  the  property  is  taken  from  the  person  of  another. 

''3.  When  the  property  taken  is  a  horse,  mare,  gelding,  cow, 
steer,  bull,  calf,  mule,  jack,  goat,  sheep  or  hog." 

Section  488.     "  Larceny  in  other  cases  is  petit  larceny." 

In  the  case  we  are  now  considering  the  defendant  was  charged 
with  the  crime  of  grand  larceny,  inasmuch  as  he  was  accused  of 
stealing  money  from  the  person  of  another. 

It  will  be  observed,  that  the  defendant  was  charged  in  the  infor- 
mation with  the  crime  of  grand  larceny,  and  it  was  further  charged 
that  the  stolen  goods  were  taken  from  the  person  of  another.  Now, 
"there  is  under  the  law  but  one  degree  of  grand  larceny  when  the 
property  stolen  is  of  the  value  of  fifty  dollars  or  fifty  thousand  dol- 
lars, and  every  larceny  committed  by  taking  from  the  person  o{ 
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another,  is  in  its  degree  grand  larceny.  So  that  in  either  aspect  of 
the  case  the  charge  against  the  defendant  was  the  crime  of  grand 
larceny,  which,  as  a&ead^  remarked,  is  without  ^  degrees,  and  the 
verdict  of  the  jary  finding  the  defendant  guilty  was  guilty  as 
charged;  that  is  to  sav,  guilty  of  grand  larceny. 

In  the  case  of  the  l^eople  v.  Whitley,  64  CaL,  241,  in  which  the 
defendant  was  charged  with  the  crime  of  grand  larceny,  the  verdict 
was  "  guUty  as  charged,"  and  it  was  held  sufficient.  In  our  opinion 
the  same  rule  is  justly  applicable  to  the  case  now  before  us.  There 
is  nothing  doubtful  or  uncertain  in  the  verdict. 

Judgment  affirmed. 

Boss,  J.,  MoKiNSTBT,  J.,  MoEee,  J.,  Thornton,  J.,  and  Mtbiok, 
J.,  concurred. 


No.  11,028. 

WixsoN  V.  Devine. 

VepaHment  Tvn,     Filed  Auguat  2X,  1886, 

OPisnoK  OF  Judge  not  Admissible  in  Evidbncb.— The  opinion  of  the  judge  who  tried 
the  case  is  no  part  of  the  judgment  roll,  and  is  not  admissible  in  evidence. 

Pbiob  Reootert— Rboord  How  yab.  Conclusive.— A  record  is  not  conclusive  as  to  the 
truth  of  any  all^atioas  which  were  not  material  and  traversable,  but  as  to  things  material 
and  traversable  It  is  conclusive  and  final  And  as  to  questions  thus  essential  and  thus  deter- 
mined, the  judgment  is,  as  a  plea,  in  bar,  or,  as  eviieace,  conclusive  between  the  same 
parties,  upon  the  same  matter,  everywhere. 

The  Saue. — Upon  a  comparison  uf  the  judgment  roll  in  a  former  action  between  the 
IMrties,  with  the  pleading  in  the  present  case,  hdd^  that  the  same  identical  question^  viz.,  the 
right  of  plaintiff  to  have  and  divert  twenty-five  inches  of  water  from  a  certain  ravine  at  his 
dam  on  said  ravine,  was  a  material  qaestion  in  issue  and  essential  to  the  determination  of 
each  actbn;  that  such  question  was  finallv  determined  in  the  former  cause,  in  favor  of  the 
plaintiff,  and  should  not  again  be  litigated  between  the  same  parties. 

Pbiob  Reoovbrt  in  Favor  of  Plaintiff— When  Need  not  be  Pleaded— Estoppel.  - 
Where  a  plaiutiff  has  obtained  judgment  on  certain  issues  raised  by  the  defendant  in  his  an- 
swer in  a  subsequent  action,  it  is  neither  necessary  or  proper  for  him  to  plead  such  prior  re- 
covery. The  prior  juds^nent  operates  by  way  of  estoppel  to  the  defense  set  up  by  the  de- 
fendMit,  and,  as  under  the  Califomia  system  of  pleadmgs,  there  is  no  replication  to  the 
r,  such  estoppel  cannot  properly  be  pleaded. 


Appeal  from  a  judgment  of  the  superior  court  of  Sierra  oountv, 
entered  in  favor  of  the  defendant,  and  from  ah  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

8,  B.  Davidson  and  M.  Farley ^  for  the  appellant. 
Van  Glief  dt  Weke,  for  the  respondent. 

Seabls,  0.  The  action  is  brought  for  the  alleged  wrongful  diver- 
sion of  water,  to  the  use  of  which  plaintiff  claimed  the  right,  and 
for  a  perpetual  injunction. 

Cause  tried  by  a  jury;  verdict  for  defendant.  Plaiatiff  moved  for 
a  new  trial  which  was  denied,  and  the  appeal  is  from  final  judgment 
and  order  overruling  motion  for  new  trial. 

The  record  is  wanting  in  clearness  as  to  the  precise  time  and 
point  in  the  proceedings  at  which  soma  of  the  objections  were  made 
&Qd  exceptions  taken.    It  is  not  claimed  for  the  two  bills  of  excep- 
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tions  set  out  in  the  statement  on  motion  for  new  trial  that  they 
were  served  and  settled  as  required  by  the  code,  but  that  having 
been  prepared  they  were  included  in  the  statement  on  the  motion 
for  a  new  trial,  and  it  is  as  a  i)art  of  such  statement,  and  not  as 
bills  of  exceptions,  that  they  will  be  treated. 

At  the  trial,  plaintiff  offered  in  evidence  the  judgment  roll  in 
Wixson  V.  Devine  and  wife  and  a  paper  purporting  to  be  the  opinion 
of  the  judge  who  tried  the  cause,  of  which  the  judgment  roll  is  the 
record,  but  which  opinion  was  not  signed  hj  the  judge,  or  in  any 
way  authenticated  so  as  to  entitle  it  to  be  received  as  evidence. 

The  court  admitted  the  judgment  roll  m  evidence  and  very  prop- 
esly  excluded  the  so  called  opinion  of  the  judge:  Wilson  v.  Wil- 
son, 64  Gal.,  92;  McGlory  v.  McGlory,  48  Gal.,  575;  Hidden  v.  Jor- 
dan, 28  Gal.,  305. 

After  the  judgment  roll  in  Wixson  v.  Devine  and  wife  was  in  evi- 
dence, the  defendant,  under  objection,  introduced  testimony  tending 
to  show  that  the  water  restrained  by  plaintiff's  dam  and  claimed  by 
the  latter,  would,  but  for  the  dam,  flow  down  a  ravine  and  by  per- 
colation or  by  subterranean  channel,  find  its  way  to  a  spring 
owned  by  the  defendant,  and  claimed  to  be  supplied  by  the  water  in 
question. 

Plaintiff  moved  to  strike  out  this  testimony  which  was  ref  used  by 
the  court,  and  the  refusal  is  assigned  as  error. 

The  judgment  roll  shows  that  in  June,  1883 ,  J.  S.  Wixson ,  the  plaint- 
iff, brought  suit  against  Thos.  Devine,  the  defendant  in  the  case,  and 
Honora  Devine,  his  wife.  The  complaint  avers  plaintiff  to  be  seized 
and  possessed  of  a  certain  dam  in  Kentuo^  mvine,  together  with  the 
osufructory  first  ri^ht  to  the  use  of  twenty-five  inches  of  water  of 
said  ravine,  for  irrigating,  farming,  oulinary  and  domes tio  porpaseSy 
and  that  the  said  waters,  by  means  of  a  flume  and  ditoh^  are  oon- 
ducted  to  plaintiff's  residenoe  and  there  used,  etc. 

That,  on  or  about  April  21, 1883,  Honora  Devine,  one  of  Hie  de- 
fendants, tore  away  and  removefl  the  plaiintiff's  said  dam,  and 
diverted  the  said  waters  of  said  ravine  from  plaintiff's  flume  and  ditch» 
and  wholly  prevented  said  twenty-five  inches  of  water  from  flowing 
to  plaintin's  residenoe,  etc.,  wherebv  plaintiff  was  deprived  of  the 
use  thereof,  and  his  fludie  left  to  dry,  etc.,  and  claims  damages  in 
the  sum  of  three  hundred  dollars. 

The  complaint  further  avers  a  repetition  of  the  allied  vnrongf ul 
acts,  shows  the  necessity  of  the  water  to  plaintiff,  and  contains  apt 
allegations  as  to  the  insolvency  of  defendants  and  the  propriety  of  a 
temporary  injunction,  and  prays  for  damages  and  a  perpetual  in- 
junction. 

Defendants  answered,  denying  that  plaintiff  ever  was  seized  or 
possessed  of,  or  entitled  to  the  possession  of,  the  dam  described  in 
the  complaint,  or  that  he  was  entitled  to,  or  possessed  or  seized  of, 
the  usufruotory  first  right  to  any  water  of  said  ravine  for  any  pur- 
pose. 
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They  admit  plaintiff  built  a  flume  and  ditoh  to  divert  said  water 
from  said,  ravine,  but  aver  that  he  did  so  wrongfully,  and  had  no 
light  so  to  do. 

They  deny  breaking  a  dam,  but  admit  removing  obstructions 
from  this  ravine,  which  prevented  the  natural  and  rightful  flow  of 
the  waters,  as  they  had  a  right  to  do.  They  further  deny  all  dam- 
age to  plaintiff. 

Defendants,  after  answering  the  allegations  upon  which  a  prayer 
for  injunction  is  based,  proceed  to  claim  a  prescriptive  right  to  the 
water  by  an  adverse  use  Dy  themselves  and  grantors  for  twenty  years. 
As  a  further  separate  answer,  the  defendants  claim  ownership  of 
all  the  water  of  l&entucky  ravine,  by  virtue  of  a  location  and  appro- 
priation thereof  in  1879,  and  of  continuous  use  and  possession  since 
that  date. 

The  cause  was  tried  by  the  court  without  a  jury,  findings  were 
watved,  and  on  the  eleventh  day  of  September,  1883,  judgment  was 
rendered  in  favor  of  plaintiff,  and  against  defendants  therein,  for 
one  dollar  damages,  costs  taxed  at  eighty-one  dollars  and  sixty 
oeDts,  and  granting  a  perpetual  injunction  restraining  defendants 
from  interfering  with  plaintiff's  dam  at  the  head  of  his  flume,  or  his 
flume  or  ditch,  *'  or  from  interfering  with  or  turning  out  any  waters 
from  Kentucky  ravine  after  said  waters  shall  have  reached  plaint- 
iff's dam,  so  long  as  the  quantity  shall  not  exceed  twenty-five 
inches,"  etc. 

The  issue  as  to  the  ri^ht  to  have  and  use  twenty-five  inches  of  the 
water  of  Kentucky  ravme  was  clearly  made  by  the  pleadings,  and, 
as  a  result  of  the  trial,  plaintiff  had  judgment. 

The  judgment  was  rendered  upon  the  merits — was  between  the 
parties  to  this  action,  and  related  to  the  same  subject  matter. 

The  right  to  use  twenty-five  inches  of  water  from  Kentucky 
ravine  was  an  element  essential  to  a  recovery  by  plaintiff  in  the 
former  action.  It  was  not  a  matter  coming  coDaterally  in  question, 
or  incidentally  cognizable  in  the  case,  but  formed  the  basis  of  his 
action.  If  snch  ownership  or  right  to  the  water  did  not  exist  in 
plaintiff,  he  could  not  under  the  pleadings  be  entitled  to  recover. 
It  was  the  very  point  in  issue  and  was  determined  in  the  cause. 
The  dam  described  in  the  complaint,  and  which  one  of  the  defend- 
ants was  charged  with  destroying,  was  but  a  means  to  an  end;  the 
water  was  the  essential  thing  to  be  enjoyed  and  the  dam  was  but  the 
inatmmentalify  for  securing  it.  Some  stress  seems  to  be  laid  upon 
the  fact  that  the  perpetual  injunction  forming  a  part  of  the  final 
judgment  only  restrains  defendants  from  interference  with  plaintiff's 
dam,  at  the  head  of  his  flume,  and  with  his  flume  and  ditch,  and 
'*  from  interferiug  with  or  turning  out  any  waters  from  Kentucky 
ravine,  after  said  waters  shall  have  reached  plaintiff's  dam,  so  long 
as  the  quantity  reaching  said  dam  shall  not  exceed  twenty-five 
inchee,"  etc.  The  prayer  of  the  complaint  in  that  respect  was  that 
defendants  be  restrained  from  interfering  with  the  dam  or  diverting 
ttie  said  waters  therefrom  or  from  said  flume  or  ditch, 
ffo.  as-i. 
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The  relief  awarded  follows  sabstantially  the  prayer  and  is  as  broad 
as,  technioally  oonsidered,  plaintiff  was  entitled  to.  We  should,  how- 
ever, look  beyond  the  injunction  to  the  general  scope  and  effect  of 
the  judgment. 

The  paramount  object  of  the  action,  as  gathered  from  the  plead- 
ings, was  to  determine  the  right  to  twenty-five  inches  of  water  of 
Kentucky  ravine  at  plaintiff's  dam  or  point  of  diversion,  and  the 
judgment  in  his  favor  for  one  dollar  damages  could  not  properly  be 
entered  until  the  right  was  determined  in  his  favor. 

If  defendants  were  entitled  to  the  water  of  Kentucky  ravine,  the 
dam  of  plaintiff,  which  prevented  its  flow,  was  an  obstacle  to  their 
enjoyment;  was  a  nuisance  which  they  had  a  right  to  abate,  and  ia 
the  answer  they  substantially  admit  removing  it  and  claim  the  right 
so  to  do. 

There  should  be  a  limit  to  litigation.  The  same  cause  of  action 
ought  not  to  be  brought  twice  to  a  final  determination.  Justice  is 
promoted  by  having  every  cause  once  fairly  and  impartially  tried; 
out  once  as  tried,  justice  is  satisfied  and  public  tranquility  de- 
mands that  all  litigation  of  that  question,  and  between  those  parties, 
should  be  closed  forever.  If  error  has  crept  into  the  proc0eding8, 
provision  is  made  for  correcting  such  error  by  an  application  for  a 
rehearing,  or  by  appeal.  Failing  in  this,  the  best  interests  of  soci- 
ety are  promoted  by  treating  the  judgment  as  imparting  absolute 
verity,  and  as  conclusive  between  the  parties  and  privies,  of  every 
material  question  directly  in  issue,  and  necessary  to  the  determina- 
tion :    Greenleaf  on  Evidence,  sec.  522. 

A  record  is  not  conclusive  as  to  the  truth  of  any  allegations  which 
were  not  material  and  traversable,  but  as  to  things  material  and 
traversable,  it  is  conclusive  and  final. 

And,  as  to  questions  thus  essential,  and  thus  determined,  the 
judgment  is,  as  a  plea,  in  bar,  or,  as  evidence,  conclusive  between 
the  same  parties,  upon  the  same  matter,  everywhere. 

A  comparison  of  the  judgment  roll  in  the  former  cause,  with  the 
pleadings  in  this,  satisnes  us  that  the  same  identical  question,  viz. : 
the  right  of  plaintiff  to  have  and  divert  twenty-five  inches  of  water 
from  Kentucky  ravine,  at  his  dam  on  said  ravine,  was  a  material 
question  in  issue  and  essential  to  the  determination  of  each  of  said 
causes,  that  such  question  was  finally  determined  in  the  former 
cause,  and  should  not  again  be  litigated  between  the  same  parties. 

It  was  not  necessary  or  proper  for  plaintiff  to  plead  his  former  re- 
covery. It  operated  by  way  of  estoppel  to  the  defense  set  up  by  the 
defendant,  and  as  we  have,  in  our  system  of  pleadings,  no  replica- 
tion to  the  answer,  the  estoppel  could  not  properly  be  pleaded  : 
Clink  y.  Thurston,  47  Cal.,  30;  Flandreau  v.  Downey,  23  Cal.,  358. 

The  record  of  the  judgment  introduced  in  evidence,  precludes  the 
defendant  from  setting  up  any  right  to  twenty-five  inches  of  water  in 
Kentucky  ravine,  at  the  point  of  plaintiflTs  diversion,  or  at  fimy  point 
above,  so  as  to  interfere  with  his  enjoyment  thereof  at  his  dam  and 
ditch. 
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We  are  of  opinion,  therefoVe^,  that  the  testimony  offered  by  de- 
fendant and  ODJectod  to  by  plaintiff,  and  which  he  afterward  moved 
to  strike  out,  was  improper,  as  tending  to  open  anew  a  question 
preyionsly  determined  by  a  final  judgment  between  the  same  parties^ 
m  a  court  of  competent  jurisdiction. 

If,  however,  on  anotner  trial,  the  plaintiff,,  under  his  complaint, 
shall  claim  a  quantity  of  water  in  excess  of  twenty-five  incheSi 
measured  as  in  said  complaint  prescribedi  viz. :  under  a  four-inch 
pressure,  as  possibly,  under  his  pleadings,  he  may  do,  then,  and  in 
that  event,  the  testimony  offered  will  become  competent  in  the  de- 
termination of  the  right  to  such  excess  only. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial 
ordered. 

Foots,  C,  and  Beloheb,  G.  C,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion,  the 
jndgment  and  order  reversed,  and  the  cause  remanded  for  a  new 
triair 


No.  9,803. 

Dtjfoub  V.  Obntbal  Paoifio  Railroad  Gompany.  ' 

DepcurtmaU  One,    FiM  Avffust  22,  1885. 

KiGuoKNCS — CoHTRiBDTORT— Reasonable  Cabs.— To  authorize  a  recovery  for  damages 
occasioned  by  the  negligence  of  another,  the  plaintiff  must  have  exercised  that  reasonable  de 
gree  of  care  to  avoid  the  injury  which  an  ordinarily  prudent  person  would  have  exercised, 
under  like  circumstances. 

The  Same — Plaintiff's  Degree  of  CABE.^In  actions  to  recover  for  such  negUgenoe,  it  is 
necessary  for  the  plaintiff  to  make  out  a  prima  facie  case  in  his  favor,  showing  that  the  dam- 
iges  dauned  by  him  resulted  from  the  negligence  of  the  defendant.  And  where  it  affirma- 
tively appears  from  his  own  eyidence  that  the  want  of  due  prudence  on  his  part  was  the 
proxmiate  cause  of  the  injury  complained  of,  he  cannot  recover.  But  the  plaintiff's  right  to 
recover  is  not  affected  Jby  his  havmg  contributed  to  his  injury  unless  he  was  in  fault  in  so 
(k»]ig. 

The  Sajce — Case  in  Judgment. — Plaintiff's  decedent  was  employed  by  a  lumber  company 
to  load  lumber  upon  a  car  placed  bv  defendant  on  a  side  track  to  receive  its  load.  Before  the 
aoeident  happened,  all  the  load  of  lumber  hihd  been  placed  on  the  car,  but  it  had  not  been 
leveled  off  and  secured  in  place  so  as  to  be  fit  for  shipment.  Decedent  and  his  assistant  were 
sfeanding  on  the  projecting  ends  of  the  longer  timbers,  at  opposite  ends  of  the  car,  leveling 
off  the  load,  ana  preparing  to  fasten  the  same  in  place,  when  the  defendant's  employees, 
without  giving  any  notice,  ran  up  with  a  locomotive  engine,  coupled  on  to  the  train  in  which 
the  car  was  standing,  and  had  moved  several  hundred  feet,  ana  acquired  a  speed  of  five  or 
nx  milefl  an  hour,  when  two  heavy  jerks  of  the  car  occurred,  the  latter  of  which  threw  de- 
osdent  from  the  ends  of  the  lumber  on  which  he  was  standing,  between  the  cars,  where  he  was 
killed.  The  time  consumed  in  passing  from  the  starting  p<)int  to  where  the  accident  oc- 
curred was  from  a  minute  to  a  mmute  and  a  half.  Heldt  that  the  court  could  not  say  as  a 
qriestton  of  law,  ,that  decedent  was  guilty  of  contributory  neligence,  in  maintaining,  as  best 
he  conld,  his  position  on  the  ends  of  the  lumber,  and  in  not  climbing  on  top  of  the  load. 

A  Refusal  to  Give  Instbootions  which  have  already  been  given  in  substance  is  not 
trror. 

I53TRU0TION  TO  CJoNSiDER  SuBBOUNDiNO  CIRCUMSTANCES.— An  instruction  that  the  jury, 
in  case  they  found  for  plaintiff,  "  must  take  into  consideration  all  the  circumstances  surround- 
ing the  case,"  cannot  be  interpreted  as  authorizing  them  to  consider  facts  not  embraced  in  the 
pleadings  or  evidence. 

CiBTAiN  Instbuctions  Considered  and  held  warranted  by  the  pleadings  and  evidence. 

Appeal  from  a  jadgment  of  the  superior  oonrt  of  Sacramento 
oonnty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 
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8.  C.  Demon,  for  the  appellant. 

N.  Greene  Curtis,  S.  Solon  Hall  and  F.  H.  Moore,  for  the  respond- 
ent. 

Seabls,  C.  Action  by  plaintiff  as  the  administratrix  of  her  hus- 
band's estate  to  recover  damages  from  defendant,  a  corporation,  for 
the  death  of  her  husband  through  the  alleged  negligence  of  its  em- 
ployees. Verdict  for  plaintiff.  Defendant  appeals  from£naI  judg- 
ment and  from  an  order  denying  a  motion  for  a  new  trial. 

Plaintiff's  decedent  was  employed  by  the  Friend  and  Terry  Lum* 
ber  Company  to  load  lumber  upon  a  car  placed  by  defendant  on  a 
side  track  to  receive  its  load.  Decedent  and  another  person  were 
on  this  car  loading  lumber. 

Before  the  accident  happened  all  the  load  of  lumber  had  been 
placed  on  the  car,  but  it  had  not  been  leveled  off  and  secured  in 
place  so  as  to  be- fit  for  shipment. 

Decedent  and  his  assistant  were  standing  on  the  projecting  ends 
of  the  longer  timbers,  at  opposite  ends  of  the  car,  kveling  off  the 
load  and  preparing  to  fasten  the  same  in  place,  when  the  defendant's 
employees,  without  giving  any  notice,  ran  up  with  a  locomotive 
engine,  coupled  on  to  the  train  in  which  the  lumber  car  was  stand- 
ing, and  commenced  moving  in  a  southerly  direction,  and  had 
moved  several  hundred  feet  and  acquired  a  speed  of  five  or  six  miles 
an  hour,  when  two  heavy  jerks  of  the  oars  occurred,  the  latter  of 
which  threw  decedent  from  the  ends  of  the  lumber  upon  which  he 
was  standing  between  the  cars,  where  he  was  killed.  The  time  con- 
sumed in  passing  from  the  starting  point  to  where  the  accident  oc- 
curred was  from  a  minute  to  a  minute  and  a  half. 

The  defense  of  contributory  negligence  is  set  up,  and  appellant 
makes  the  point  that  the  evidence  was  insufficient  to  justify  the  ver- 
dict. 

The  position  taken  is,  that  conceding  the  negligence  of  defend- 
ant's servants,  in  starting  the  train  without  notice  whilst  decedent 
was  at  work  on  the  lumber,  still  the  evidence  shows  tiiat  no  injury 
was  done  him  by  this  negligent  start,  that  the  shocks  which  after- 
ward occurred  and  by  wnicn  he  was  thrown  from  the  train,  were 
such  as  might  reasonably  be  expected  in  a  moving  freight  train, 
and  that  decedent  ought  to  and  could  by  the  exercise  of  common 
prudence  have  reached  a  safe  position  on  the  car.  John  J.  Dufour, 
a  brother  of  decedent,  who  was  working  with  him  on  the  car,  and 
who  was  the  principal  witness  for  plaintiff,  after  describing  the  man- 
ner in  which  they  were  engaged,  says:  ''There  were  about  seven 
thousand  or  eight  thousand  feet  of  lumber  on  the  car,  which  made 
the  top  of  the  lumber  about  six  feet  from  the  platform  of  the  car, 
and  about  ten  feet  from  the  ground.  My  brother  was  standing  on 
the  north  end  of  the  car,  and  I  on  the  south  end.  We  were  stand- 
ing on  the  ends  of  the  lumber  that  projected  at  such  a  height  that 
the  top  of  the  lumber  was  about  even  with  our  hips. 
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'*  While  we  were  standing  in  that  manner,  smoothing  the  lumber 
preparatory  for  the  oleats.  uie  switch  engii^e  hooked  on  without  any 
notice  to  ua,  and  started  out  with  us.  That  is  the  first  knowledge  I 
had  that  they  would  take  us  away  at  all.  Then  we  stopped  our  work 
and  held  on  to  the  ends  of  the  lumber  with  our  hands,  to  keep  from 
falling  off.  There  was  a  slight  shock  when  they  hooked  on  and 
started.  That  was  the  first  intimation  we  had  that  they  were  mov- 
ing, or  were  going  to  move.  Then  we  went  down  to  the  foot  of  N 
street,  and  just  as  we  crossed  the  street  there  were  two  heavy  jerks. 
The  first  threw  me  backward,  and  I  caught  the  end  of  a  scantling, 
the  lumber  was  made  up  of  everything — ^long  stuff  and  some  short 
stuff.  Then  immediately  there  was  another  shock  which  threw  my 
brother  off,  down  between  the  cars/'  Again  he  says:  '^  When  the 
engine  hooked  on  and  started  down  we  had  no  chance  to  get  off. 
We  could  not  get  off  without  climbing  on  top." 

The  general  rule  is,  that,  to  authorize  a  recovery  for  damages  oc- 
casioned by  the  negligence  of  another,  the  plaintiff  must  have  exer- 
cised that  reasonable  degree  of  care  to  avoid  the  injuij  which  an 
ordinarily  prudent  person  would  have  exercised  under  like  circum- 
stances. 

Another  rule  in  actions  of  this  character  is,  that  it  is  incumbent 
upon  the  plaintiff  to  make  out  a  prima  facie  case  in  his  favor,  show- 
ing that  the  damages  claimed  by  him  resulted  from  the  negligence 
of  the  defendant.  And  where  it  affirmatively  appears  from  nis  own 
evidence  that  the  want  of  due  prudence  on  his  part  was  the  proxi- 
mate cause  of  the  injury  complained  of,  he  cannot  recover. 

The  plaintiff's  right  to  recover  is  not  affected  by  his  having  con- 
tributed to  his  injury  unless  he  was  in  fault  in  so  doipg. 

A  plaintiff  may  not  only  contribute  to,  but  even  be  himself  the 
immediate  cause  of  his  own  injury,  and  yet  recover  damages  therefor. 
If  his  share  in  the  transaction  was  innocent  and  not  incautious, 
it  famishes  no  excuse  for  defendant,  as  in  a  case  where,  by  the  neg- 
ligence of  a  railroad  company,  the  train  was  run  into  such  danger, 
that  in  order  to  escape  from  greater  peril  the  plaintiff  jumped  off, 
and  thus  injured  himself,  he  recovered  damages  against  tne  com- 
ply:   Shearman  and  Bedfield  on  Negligence,  sec.  m. 

Where  the  negligence  of  plaintiff  is  relied  upon  to  defeat  his  re- 
covery, he  must  have  been  guilty  of  at  least  ordinary  negligence. 
His  fadure  to  use  great  care  will  not  defeat  the  action :  Shearman  and 
B.,  sec.  29.  In  the  present  case,  it  was  the  duty  of  plaintiff's  dece- 
'imt  to  use  such  care  and  diligence  in  protecting  himself  from  harm 
as  would  have  been  exercised  by  a  man  of  ordinary  prudence,  placed 
in  his  position. 

It  is  claimed  by  defendant  that  he  should  have  climbed  upon  the 
top  of  the  lumber  where  he  would  have  been  safe  from  the  shocks 
incident  to  moving  freight  cars  upon  a  side  track,  with  which  we  may 
have  supposed  him  to  have  been  familiar.  This  is  an  assertion  easily 
made,  but  it  is  not  clear  that  it  could  have  been  readily  and  safely 
iMseomplished. 
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The  shocks  spoken  of,  and  which  accompany  the  starting  and  stop- 

Sing  of  a  train,  or  altering  its  rate  of  speed,  and  with  which  dece- 
ent  was  familiar,  may  have  rendered  it  both  natural  and  necessary 
for  him  to  do  wliat  he  and  his  associate  both  did,  viz.,  hold  on  to  the 
timber.  The  jary  may  have  concluded,  from  ^e  circumstances,  that 
such  was  the  safest  course  to  pursue. 

We  cannot  say,  as  a  question  of  law,  that  decedent  was  guilty  of 
contributory  negligence  in  maintaining,  as  best  he  could,  his  posi- 
tion. 

The  law  cun  only  define  the  duty  of  individuals  under  given  cir- 
cumstances. The  existence  of  the  circumstances  is  a  question  of 
fact  for  the  jury. 

Under  the  instructions  of  the  court,  as  given,  and  the  testimony 
before  them,  we  are  of  opinion  the  jury  was  warranted  in  the  verdict 
rendered. 

Appellant  takes  exception  to  the  use  of  the  word  stop  in  the  sixth 
instruction  given  on  request  of  plaintiff. 

The  paragraph  in  which  the  word  stop  occurs,  proceeds  upon  the 
theory  that  if  defendant,  by  its  agents,  carelessly  and  negligently 
caused  the  train  of  cars  to  move  or  start  without  giving  any  warning 
to  deceased  of  its  intention  to  move  said  cars  and  did  move  or  start 
or  stop  the  same  with  such  force  or  violence  as  to  cause  deceased  to 
fall  of."    *    *    * 

tinder  the  pleadings  and  evidence  the  court  was  warranted  in  giv- 
ing the  instruction  as  asked. 

The  gravamen  of  the  charge,  as  contained  in  the  complaint,  is, 
that  defendant,  by  its  servants,  negligently  and  carelessly,  and  with- 
out notice  to  deceased,  did  move  its  locomotive  and  cars  so  as  ''  to 
back  and  move  the  same  with  great  force  and  violence,"  «  »  * 
and  V  bj^  reason  of  the  great  force  and  violence  used  in  backing 
and  moving  said  cars,  and  of  the  great  shock  occasioned  thereify, 
and  the  failure  and  neglect  of  said  defendant  to  give  any  warning  or 

notice  thereof,  said  deceased  was  thrown  from,  and  off  of,  said  oat.** 
*    *    * 

Manifestly  the  complaint  taken  together^  charges  that  by  reason  of 
the  shock  given  to  the  car  upon  which  decedent  was  at  work,  he  wi^ 
thrown  off  and  killed.  Whether  the  shock  was  produced  b^  starting 
or  stopping  the  train,  by  accelerating  or  checking  its  motion,  is  of 
little  consequence,  as  the  allegations  are  broad  enough  to  authorizo 
proof  of  the  fact  of  stopping,  as  shown  by  the  evidence,  and  the 
shock  to  the  car  occasioned  thereby. 

The  refusal  of  the  court  to  give  the  twelfth  and  seventeenth  in- 
structions as  asked  by  defendant,  is  assigned  as  error. 

These  instructions  had  already  been  given  in  substance,  and  very 
nearly  in  the  same  form,  at  the  request  of  defendant.  The  whole 
question  of  contributory  negligence  so  far  as  applicable  to  the  case 
made,  was  clearly  expounded  to  the  jury,  and  to  have  repeated  the 
same  doctrine  in  synonymous  language  or  terms,  or  like  import, 
unnecessary. 
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Xn  defendant's  reply  brief,  ihe  point  is,  for  the  first  time,  urged, 
&at  the  seventh  instmotion,  given  at  the  request  of  plaint^,  is  er- 
roneous. 

The  court  had  instructed  the  jury  that  in  ease  they  found  for 
plaintiff,  they  ''must  take  into  consideration  all  the  circumstances 
sutn^unding  the  case.*' 

Ilia  claimed  the  italicized  words  used,  imparted  to  the  jury  that 
they  were  at  liberty  to  go  outside  of  the  case,  as  made,  for  circum- 
stances upon  whicn  to  predicate  their  verdict/  The  circumstances 
sarrounding  a  case,  are  such  as  are  to  be  gleaned  from  the  pleadings 
and  evidence,  and  we  must  presume  that  it  was  to  the  circumstances 
appearing  properly  in  the  case,  and  not  those  outside  of  it,  and 
of  which  the  jury  are  not  presumed  to  know,  that  the  court  alluded 
in  this  instruction,  and  that  the  jury  so  understood  it. 

We  think  the  judgment  of  the  court  below,  and  the  order  denying- 
the  motion  for  a  new  trial  should  be  affirmed. 

Bklchbr,  0.  0.,  and  Footb,  C,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  11,025. 

Finn  v.  Spaonoli. 

Vepmtment  Ttoo.    Filed  August  if,  1885, 

StlTLlXKNT  OF  StATEKSNT  OF  CaSB— DiSQUALIFTOATION  OF  J  UDOB— TRANSFER  OF  ACTION 

TO  AixionriNo  CSocntt.— The  plaintiff  recovered  judgment  against  the  defendant  in  the  supe- 
rior oonrt  of  Amador  county  on  the  eighteenth  day  of  November,  1884.  Thereafter,  within 
the  timeaUowed  by  law,  the  defendant  served  a  notice  of  intention  to  move  for  a  new  triaL 
and  prepared  and  served  bis  statement  of  the  case,  and  the  plaintiff  prepared  and  servea 
uneiidmentB  to  the  statement.  The  statement  and  amendments  were  delivered  to  the  clerk 
of  the  court  for  the  judge.  On  the  fifth  day  of  January,  1885,  the  term  of  office  of  the  judge 
befme  whom  the  ease  was  tried  expired,  and  the  attorney  who  tried,  the  case  for  the  defend- 
ant became  the  judge  of  the  court.  HtUd,  thai,  under  section  398  of  the  code  of  civil  proce- 
dure, the  plaintiff  was  entitled  to  have  the  case  transferred  to  the  superior  court  of  an  adjoin- 
ing oooaty,  upon  the  ground  that  the  judge  of  the  court  was  disqualified  from  further  acting 
ia  the  case. 

Afpsal  from  an  order  of  the  snperior  court  of  Amador  county, 
deaying  a  motion  for  a  change  of  venne.  The  opinion  states  tne 
facts. 

Eagon  dt  Armstrong,  for  the  appellant. 
lAncRey  dh  SpagnoK,  for  the  respondent. 

BiLCflEE,  0.  0.  The  plaintiff  recovered  judgment  against  the  de- 
fendant in  the  superior  court  of  Atnador  county  on  the  eighteenth 
day  of  NoTember,  1884.  Thereafter,  within  the  time  allowed  by 
law,  the  defendant  served  a  notice  of  his  intention  to  move  for  a  new 
trial,  and  prepared  and  served  his  statement  of  the  case,  and  the 
plaintiff  prepared  and  served  amendments  to  the  statement.  The 
statement  and  amendments  were  delivered  to  the  clerk  of  the  court 
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for  the  judge.  On  the  fifth  day  of  January,  1886,  the  term  of  office 
of  the  judge  before  whom  the  case  was  tried  expired,  and  the  at- 
torney who  tried  the  case  for  the  defendant  became  the  judse  of  the 
court.  Nothing  appears  to  have  been  done  towards  settiing  the 
plaintiff's  statement  till  the  sixth  of  March,  when  the  plaintiff  gave 
notice  of  his  intention  to  move  that  the  case  be  transferred  to  the 
superior  court  of  an  adjoining  county,  upon  the  ground  that  the 
judge  of  the  court  was  disqualified  from  further  acting  in  the  case. 
This  motion  was  heard  on  the  sixteenth  day  of  March,  and  at  that 
time  the  judge  of  the  superior  court  of  Mono  county  occupied  the 
bench.  The  motion  was  denied,  and  the  appeal  is  from  the  order 
denyinff  it. 

A  bill  of  exceptions  or  statement  ma^  be  settled  and  certified  by 
the  jud^e  before  whom  the  case  was  tried  after  his  term  of  office 
has  expired,  if  he  has  not  become  disqualified,  or  by-  his  successor 
in  office,  if  he  be  not  disqualified.  If  the  former  neglects  or  refuses 
to  act,  and  the  latter  be  disqualified,  then  the  bill  of  exceptions  or 
statement  is  to  be  settled  and  certified  by  another  judge  of  the  same 
county,  if  there  be  one,  or  b^  the  judge  of  an  adjoining  county:  Sec. 
653,  G.  G.  P.;  Bule  29  of  this  court.  The  case  was  pending  in  the 
superior  court  of  Amador,  code  of  civil  procedure,  sec.  1,U49,  and 
the  plaintiff  was  entitled  to  have  the  statement  settled  and  the 
motion  for  new  trial  disposed  of  without  unnecessary  delay.  Why 
the  statement  was  not  settled  by  the  judge  before  whom  the  case 
was  tried  does  not  appear,  but  it  could  not  be  settled  by  his  succes- 
sor in  office,  nor  by  the  judge  of  Mono  county,  that  not  being  an 
adjoining  county. 

Section  398  of  the  code  of  civil  procedure  provides:  ''  If  an  action 
or  proceeding  is  commenced  or  pending  in  a  court,  and  the  judge  or 
justice  thereof  is  disqualified  from  actmg  as  such  *  .  *  *  it 
must  be  transferred  tor  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing  or  made  in  open  court  and  entered  in  the 
minutes;  or  if  they  do  not  so  agree  then  to  the  nearest  court  where 
the  like  objection  or  cause  for  making  the  order  does  not  exist.*' 

It  is  claimed  by  the  respondent  that  the  case  had  been  tried,  and 
therefore  it  could  not  be  transferred  for  trial. 

This  is  not  correct.  '^  A  trial  is  the  examination  before  a  com- 
petent tribunal,  according  to  the  law  of  the  land,  of  the  facts  or  law 
put  in  issue  in  a  cause,  for  the  purpose  of  determining  such  issue. 
When  a  court  hears  and  determines  any  issue  of  fact  or  of  law  for 
the  purpose  of  determining  the  rights  of  the  parties,  it  may  be  con- 
sidered a  trial :"  Tregambo  v.  Comanche  M.  and  M.  Co.,[67  Gal.,  605. 

Within  this  definition  the  hearing  and  disposition  of  a  motion  for 
new  trial  is  a  trial. 

We  think  the  court  erred  in  denying  the  plaintiff's  motion  and 
that  the  order  appealed  from  should  be  reversed. 

Seabls,  G.,  and  Foote,  G.,  concurred- 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  reversed. 
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No,  8,691. 

De  Laubenoel  et  al  v.  De  Boom. 

» 

Department  Two.    Filed  Avgutt  t4^  1885, 

EtiTATE  OF  D10XA8SD  PKB80NB— Dsviss  TO  Belatioitb  AS  A  Clabs.— The  teBtator,  anatur- 
alized  citizen  of  the  United  States,  died  domiciled  in  France.  Hia  next  of  kin  him  sur- 
Tiving,  were  three  De  Laurencels,  children  of  a  deceased  sister,  and  five  De  Booms,  children 
of  a  deceased  brother.  All  his  property  was  devised  in  trust  for  certain  specified'purposes, 
with  a  direction  that  after  the  expiration  of  ten  years  the  same  was  to  go  to  the  De  Booms 
and  De  Ljinrenoels.  In  the  instructions  to  the  trustee,  he  directed  that  at  that  time  he 
should  ''disclose  to  all  my  heirs,  theDe  Booms,  as  well  as  the  Laurencels,  the  state  of  my 
sQOoesBian."  Held,  that  the  devise  was  to  tlyB  De  Booms  and  Laurencels,  as  a  dass,  and  that 
they  were  entitled  to  share  equally. 

Appeal  from  an  order  of  the  superior  court  of  the  oi^  and  county 
of  San  Francisco,  denying  the  plaintiffs  a  new  trial.  The  opinion 
states  the  facts. 

Edward  J.  Pringle,  for  the  appellants. 
limoihy  J.  Lyons,  for  the  respondent. 

Mtbigk,  J.  Jean  Comeille  de  Boom  was  a  naturalized  citizen  of  the 
United  States.  He  died  in  1870,  domiciled  in  France.  His  next  of 
Itin  Bnrriving  him  were  three  De  Laurencels,  children  of  a  deceased 
sister,  and  five  De  Booms,  children  of  a  deceased  brother.  He  left 
some  property  in  France,  but  the  bulk  of  his  property  was  in  this 
state,  consisting  of  real  and  personal  estate.  By  the  will  of  the  de- 
ceased, which  has  been  probated  and  the  property  distributed 
accordingly,  all  his  property  was  devised  to  his  nephew,  Bomain 
Camille  de  Boom,  in  trust  for  certain  specified  purposes,  with,  a 
direction  that  after  the  expiration  of  ten  years,  the  same  was  to  go 
to  tiie  De  Booms  and  De  Laurencels.    ]!n  what  proportion,  is  the 

aueetion  before  us.  It  is  contended  on  behalf  of  the  De  Laurencels, 
tiat  the  nephews  and  nieces  are  to  take  as  by  right  of  representa- 
tion according  to  the  law  of  France,  gi^^  to  them  one-half  the 
property,  the  other  half  going  to  [the  De  Booms;  while  it  is  con- 
tended on  behalf  of  the  De  Booms  that  the  property  is  to  be  divided 
in  equal  proportions  among  all.  The  court  oelow  decreed  in  accord- 
ance with  the  latter  proposition. 

The  instructions  left  by  the  deceased  for  the  guidance  of  the 
tiie  trustee  contain  the  following  clause:  After  ten  years  of  ad- 
ministration, and  after  having  settled  with  the  greater  portion  of 
the  creditors,  you  will  raise  money  enough  to  pay  the  balance  in  full. 
At  that  time  you  shall  also  disclose  to  all  my  heirs,  the  De  Booms 
as  well  as  the  De  Laurencels,  the  state  of  my  succession,  and  the 
manner  in  which  you  intend,  either  immediately  or  later,  to  place 
them  in  possession,  each  for  what  comes  to  him;  and,  if  you  do  not 
elect  a  distribution  of  my  succession  at  the  expiration  of  ten  years 
after  my  death,  after  a  settlement  with  the  creditors,  you  will  ac- 
count to  and  pay  over  to  each  of  my  heirs  the  revenues  as  you  re- 
ceive them.  Confiding  in  your  fidelity,  I  leave  it  to  yoli  to  distribute 
either  the  whole  or  a  part  of  the  capital  of  my  estate  among  my 
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heirs,  or  the  revenues  only,  daring  twenty  years  from  the  date  of  mj 
death. 

In  cases  of  intestacy,  there  can  be  no  doubt  of  the  proposition,  as 
to  real  property,  that  the  law  of  its  situation  will  control :  Story  on 
Conflict,  section  474,  and  note.  In  general,  it  is  held,  as  to  per- 
sonal property,  that  the  law  of  the  domicil  will  control,  unless  there 
be  a  local  law  directing  otherwise.  But  the  decedent  did  not  die 
intestate;  he  left  a  will,  with  instructions,  under  which  will  and  in- 
structions the  trustee  holds  the  property.  We  must,  therefore,  look 
at  the  will  and  instructions,  holding  them,  as  it  were,  by  the  four  cor- 
ners, to  see  if  we  can  ascertain  his  intentions.  He  made  ''all  my  heirs, 
the  De  Booms  as  well  as   the  Laurencels,"  the  recipients  of  the 

E reposed  bounty.  We  are  of  opinion  that  when  the  testator  said 
is  property  was  to  go  to  all  his  heirs,  the  De  Booms  as  well  as  the 
Laurencels,  hie  did  not  mean  in  the  proportions  directed  by  the  law 
of  his  domicil,  nor  according  to  the  law  of  succession  in  this  state 
in  cases  of  intestacy,  but  he  said,  in  effect,  '*  the  De  Booms  and 
Laurencels  are  my  heirs,  and  I  wish  them  to  have  my  bounty." 
The  words  ''  allmy  heirs"  are  not  to  be  taken  in  this  case  solely  as 
meaning  those  who  take  in  case  of  intestacy,  but  are  to  l}e  consid- 
ered in  their  relation  to  the  words  ''the  De  Booms  as  well  as  the 
Laurencels."  The  testator  did  not  mean  that  all  persons  named  De 
Boom  or  Laurencel  should  take;  but  that  the  persons  of  either 
name  who  stood  in  an  inheritable  relation  to  him  should  take. 
Both  families  did  stand  in  that  relation,  and  so  standing  and  being 
thus  grouped,  the  principle  comes  in  that  where  a  class  is  named 
as  devisees,  all  of  that  class  shall  share,  and  shall  share  equally. 
In  this  view,  we  think  the  language  used  by  the  testator  is  clear, 
and  expressed  the  intention  that  the  relatives  named  in  the  record 
shall  take  equallv. 
Order  affirmea. 
Thornton,  J.,  and  Morbison,  G.  J.,  concurred. 


No.  9.979. 

Lewis,  Exeoutbix,  etc.  v.  Adams. 

DeDortment  One.    Filed  AvquU  U*  18H6. 

Ordsb  Granting  Nkw  Trial— Intendmbnts  in  Favur  or  on  Appbal.— On  an  afvpeal 
from  an  order  g^ranting  a  new  trial  the  appellant  must  make  it  affirmatively  appear  that  error, 
or  abuse  of  diiicretion,^  has  been  committed  in  granting  the  order.  Neither  will  bepresfumed. 
Everytintendment  is  in  favor  of  the  order,  and  unless  that  is  overcome  by  something  in  the 
record  of  the  case  upon  which  the  order  was  made,  or  unless  it  has  been  made  upon  some 
proposition,  which,  considered  in  itself,  is  prejudicially  erroneous,  the  order  must  be  affinned, 

FoBBiGN  Executrix  Cannot  Maintain  Action  ler  this  Statb.— Under  section  1,913  of 
the  code  of  civil  procedure,  a  foreign  executrix  cannot  maintain  an  action  in  the  coorts  of 
this  state,  without  first  obtaining  ancillary  letters  of  administration  or  testamentary. 

Statutb  op  Limitations  as  DBirBNSB--FiKDiNa9  most  Includb.— Where  an  answer  sets 
up  the  statute  of  limitations  as  a  defense,  a  finding  that  *'  all  the  allegations  of  the  plaintifTs 
complaint  are  true  and  correct,"  is  not  a  findings  on  the  issue  of  the  statute  of  limitations. 
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Appeal  from  a  order  of  the  saperior  court  of  Loe  Angeles  coaaty, 
grai^tii^  the  defendant  a  new  trial.    The  opinion  states  the  faots. 

Fidor  Montgomery  and  SmUh,  Brown  A  HuUon^  for  the  appellant. 
Thorn  d  Stephens,  for  the  respondent. 

MgKeb,  J.    Appeal  from  an  order  granting  a  new  trial. 

It  is  axiomatic  in  law,  that  on  sach  an  appeal  the  appellant  mast 
make  it  affirmatiyely  appear  that  error,  or  abuse  of  discretion,  has 
been  committed  in  granting  the  order.  Neither  will  be  presumed. 
Every  intendment  is  in  favor  of  the  order,  and  unless  that  is  overcome 
by  something  in  the  record  of  the  case  upon  which  the  order  was 
miade.  or  unless  it  has  been  made  upon  some  proposition,  which, 
oonsiaered  in  itself,  is  prejudicially  erroneous,  the  order  must  be 
affirmed. 

There  is  nothing  in  the  record  to  overcome  the  presumption  in 
favor  of  the  correctness  of  the  order.  On  the  contrary,  the  record 
makes  the  presumption  conclusive. 

The  suit  was  on  a  judgment.  From  the  original  complaint,  it  ap* 
peais  that  the  plaintiff  was  duly  appointed  by  the  probate  court  of 
Bexar  ooxuxty,  in  the  state  of  Texas,  executrix  of  the  will  of  Nat 
Ijowis,  deceased;  and,  in  that  capacity,  she  recovered,' in  the  dis- 
trict court  of  said  county  and  state,  on  the  fifteenth  day  of  March, 
1877,  a  judgment  for  twelve  thousand  nine  hundred  and  forty-two 
dollars,  and  costs,  against  the  defendant,  P.  T.  Adams.  On  that  al- 
leged judgment  the  executrix  brought  suit  in  the  superior  court  of 
lioe  Angeles  county,  in  this  state,  against  the  said  Adams,  without 
first  obtaining  ancillary  letters  of  administration.  The  suit  was 
eonuoataneed  on  the  fifteenth  of  February,  1882.  On  the  eighth  of 
July,  1884 — ^more  than  five  years  after  tixe  date  of  the  judgment — 
the  plaintiff,  by  leave  of  the  court,  amended  her  complaint  by  in- 
aertmg  after  the  word  "  Adams,"  in  the  title  of  the  cause,  the  names 
of  Joseph  Collins,  John  H.  Kennedy  and  James  A.  Dalyrample, 
and  by  striking  out  the  word  '*  defendant"  wherever  it  occurs  in  the 
eompfain^  and  inserting  instead  thereof,  the  word  '^ defendants" — 
thus  alleging  a  judgment  against  P.  T.  Adams,  Joseph  Collins,  John 
H.  Kennedy  and  James  A.  Dalyrample,  jointly. 

Adams,  by  demurrer  and  answer,  resisted  recovery  on  the  judff- 
men^  pn  the  grounds  of:  1.  Incapacity  of  the  plaintiff  to  sue.  2. 
I^ul  tid  record.     3.     Bar  of  the  statute  of  limitations. 

On  the  trial  the  judgment  record  given  in  evidence  against  de- 
feodaaVa  exception  sbowed  that  the  plaintiff,  as  executrix  of  the 
will  of  Kat  Lewis,  deceased,  on  the  fifteenth  of  March,  1877,  in  the 
district  court  of  Bexar  county,  state  of  Texas,  in  an  action  against 
Adams,  Collins  &  Co.,  on  a  partnership  liability,  recovered  judg- 
ment for  twelve  thousand  nine  hundred  and  forty-two  dollars,  and 
eoBta»  against  P.  T.  Adams,  Joseph  Collins,  James  Dalyrample  and 
John  Bu  Kennedy.  Adams  then  proved  that  he  had  continuously 
resided  in  the  sta^  of  California  since  July,  1877,  except  during  a 
pario^  ol  about  two  weeks,  when  he  was  absent  from  the  state. 
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On  this  evidence  the  court  found:  ''AH  the  allegations  of  the 
plaintiff's  complaint,  as  amended,  are  true  and  correct;*'  did  not  find 
upon  the  issue  of  the  statute  of  limitations;  decided  tiiat  the  plaint- 
iff was  entitled  to  recover  against  defendant  Adams  the  amount  of 
the  iudgment,  and  entered  jadgment  accordingly. 

The  decision  and  judgment  were  erroneous,  because: 

1.  The  plaintiff,  as  a  foreign  executrix,  could  not  maintain  an 
action  in  tne  courts  of  this  state  without  first  obtaining  ancillary 
letters  of  administration  or  testamentary.  Section  1,913,  code  of 
civil  procedure,  declares:  *'*  *  *  That  the  authority  of  *  *  * 
an  executor  or  administrator  does  not  extend  beyond  the  jurisdiction 
of  the  government  under  which  he  was  invested  with  authority." 
The  official  character  of  the  plaintiff  was  derived  from  the  letters 
granted  to  her  in  the  state  of  Texas,  and  as  it  was  confined  to  the  limits 
of  the  dtate  it  was  not  recognizable  in  California;  therefore,  she 
could  not,  in  that  capacity,  maintain  an  action  here.  If  it  became 
neeessarv  for  her  to  sue  in  this  state  to  recover  a  debt  due  to  the 
estate  which  she  was  administering  in  Texas,  her  first  step  was  to 
obtain  letters  of  administration  from  the  proper  court  in  wis  state, 
by  subjecting  herself  to  the  regulations  prescribed  by  the  laws  of 
the  state.  Otherwise  her  official  character  cannot  be  recognized  by 
the  court,  and  she  has  no  capacity  to  sue  in  the  courts  of  the  state. 

2.  The  court  should  have  found  on  the  issue  of  the  statute  of 
limitations. 

The  decision  and  judgment  were  therefore  properly  vacated. 
Order  affirmed. 
Boss,  J.,  concurred. 

MoEiNSTBT,  J.    I  concur  in  the  judgment  on  the  second  ground 
*  stated  in  the  opinion  of  Mr.  Justice  McKee. 


Na  9,90& 

OBANGEB  V.   BOUBN. 

Department  Two,    Filed  AuffVMt  S6,  1886, 

GuABANTT— Faildrb  OF  CoNsiDXBATiON— CORPORATION.— A  guaranty,  footed  on  an 
alleged  a^eement  executed  b^  the  officers  of  a  corporation,  whicn  they  had  no  authority  to 
execute,  is  without  consideration. 

Appeal  from  a  judgment  of  the  superior  court  of  Nevada  couniy, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial. 

Walling  A  Oaylord  and  A.  W.  Thompson^  for  the  appellant. 
Cross  dt  Simonds,  for  the  respondent. 

The  Court.  If  the  original  E.  M.  and  M.  Co.  had  agreed,  as  a 
portion  of  the  consideration  of  the  convevanoe  to  it  by  Bourn  of  the 

Eroperty  conveyed,  that  it  assumed  and  would  pay  all  debts  which 
e  had  contracted  in  and  about  the  affairs  of  me  mine,  doubtless 
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soeh  agreement  woald  have  anthorized  the  officers  of  the  corpora- 
tion to  assume  and  agree  to  pay  such  debts;  and  its  obligation  to 
that  end  being  binding  upon  it,  a  discharge  of  Bourn  by  creditors 
from  liability  on  such  debts  wo^d  have  been  founded  upon  a  con- 
sideration. But,  in  the  case  before  us,  the  alleged  guaranty,  signed 
by  plaintiff,  and  the  receipt  by  Watt,  were  without  consideration, 
because  they  were  founded  on  an  alleged  agreement  executed  by  the 
officers  of  the  corporation  which  they  had  no  authority  to  execute; 
therefore,  the  plaintiff  received  no  consideration.  He  received  a 
piece  of  paper  on  which  was  written,  so  far  as  one  thousand  one 
hundred  and  fifty  dollars  thereof  was  concerned,  a  promise  to  pay, 
which  promise  he,  as  well  as  the  officers  who  signed  it,  were  in  law 
presumed  to  know  was  of  no  validity  as  against  the  corporation. 
Such  being  the  case,  the  receipt  and  tibe  guaranty  constituted  no 
defense  to  the  action  on  the  agreement  in  suit,  and  the  plaintiff  was 
entiited  to  recover. 
Judgment  and  order  affirmed. 


Na  9,9B6. 

Lyons  xt  al  t;.  State  of  Oaufobnia. 

Depmtmen$  One.    FOed  Avgugt  tS,  1886. 

Aurar,  Who  m—BiAT  Ikhbrit  Pbopibtt.— A  pjerson  bom  in  IreUnd,  who  has  always  re- 
■ded  thfliey  md.  never  been  in  the  United  States,  is  an  alien,  and  as  such  is  entitled  to  in- 
herit propeartj  in  thb  state. 

Thb  Samb— Nbkd  not  ooxb  is  Pbbson  to  Claik  Pbopbrtt.— Under  sections  672  and 
1,404  of  tlie  civQ  code,  and  1,272  of  the  code  of  civil  procedure,  a  non-resident  alien  can  take 
property  in  this  state  by  succession,  although  he  does  not  come  here  in  person  to  daim  the 


Afpsal  from  a  judgment  of  the  superior  court  of  Sacramento 
countyj  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

8.  P.  ScamkeTj  for  the  appellant. 
Eknry  Perry,  for  the  respondent. 

Brlgheb,  0.  G.  John  Guilford,  a  resident  of  Alameda  county, 
died  in  that  county  intestate  in  December,  1876,  leaving  real  and 
personal  property,  but  no  heirs,  in  this  state.  The  public  adminis- 
trator of  the  county  was  appointed  administrator  of  the  estate  and 
took  possession  of  all  its  property. 

In  1879,  the  attorney-general,  in  pursuance  of  the  provisions  of 
section  1,269  of  the  code  of  civU  procedure,  filed  an  information  on 
behalf  of  the  state  in  the  proper  district  court,  in  which  he  set  forth 
all  the  facts  required  by  that  section  and  prayed  for  a  judgment  of 
the  court  that  the  state  be  seized  of  the  property  of  the  estate. 

Summons  was  issued  on  the  information  and  served  on  theadmin- 
istrat^H:  of  the  estate  and  the  county  treasurer  of  Alameda  county, 
and  an  order  was  made  and  published  as  required  by  law. 
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On  this  evidence  the  court  found:  *^AII  the  allegatiouB  of  the 
plaintiff 's  complaint,  as  amended,  are  true  and  correct;"  did  not  find 
upon  the  issue  of  the  statute  of  limitations;  decided  that  the  plaint- 
iff was  entitled  to  recover  against  defendant  Adams  the  amount  of 
the  judgment,  and  entered  jadgment  accordingly. 

The  decision  and  judgment  were  erroneous,  because : 

1.  The  plaintiff,  as  a  foreign  executrix,  could  not  maintain  an 
action  in  the  courts  of  this  state  without  first  obtaining  ancillary 
letters  of  administration  or  testamentary.  Section  1,913,  code  of 
civil  procedure,  declares:  <<*  *  *  That  the  authority  of  *  *  * 
an  executor  or  administrator  does  not  extend  beyond  the  jurisdiction 
of  the  government  under  which  he  was  invested  with  authority." 
The  official  character  of  the  plaintiff  was  derived  from  the  letters 
granted  to  her  in  the  state  of  Texas,  and  as  it  was  confined  to  the  limits 
of  the  dtate  it  was  not  recognizable  in  California;  therefore,  she 
could  not,  in  that  capacity,  maintain  an  action  here.  If  it  became 
necessarv  for  her  to  sue  in  this  state  to  recover  a  debt  due  to  the 
estate  wnich  she  was  administering  in  Texas,  her  first  step  was  to 
obtain  letters  of  administration  from  the  proper  court  in  tnis  state, 
by  subjecting  herself  to  the  regulations  prescribed  by  the  laws  of 
the  state.  Otherwise  her  official  character  cannot  be  recognized  by 
the  court,  and  she  has  no  capacity  to  sue  in  the  courts  of  the  state. 

2.  The  court  should  have  found  on  the  issue  of  the  statute  of 
limitations. 

The  decision  and  judgment  were  therefore  properly  vacated. 
Order  affirmed. 
Boss,  J.,  concurred. 

MoEiNSTBT,  J.     I  concur  in  the  judgment  on  the  second  ground 
*  stated  in  the  opinion  of  Mr.  Justice  McKee. 


Na  9.90& 

OBANaSB  t;.   BOUBN. 

Department  Two.    Filed  Auguat  $6,  1886. 

GuABANTT— Failubb  OF  CoNBiDXBATiON— CORPORATION.— A  guaranty,  foimded  on  an 
alleged  a^eement  executed  b^  the  officen  of  a  corporation,  which  they  naA  no  anthority  to 
execute,  lb  without  consideration. 

Appeal  from  a  judgment  of  the  superior  court  of  Nevada  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial. 

WaRing  dk  Oaylord  and  A.  W.  Thompaan,  for  the  appellant. 
Cros8  dt  Simonds,  for  the  respondent. 

The  Coitbt.  If  the  original  E.  M.  and  M.  Co.  had  agreed,  as  a 
portion  of  the  consideration  of  the  convevance  to  it  by  Bourn  of  the 

Eroperty  conveyed,  that  it  assumed  and  would  pay  all  debts  which 
e  nad  contracted  in  and  about  the  affairs  of  the  mine,  doubtless 
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flooh  agreement  woald  have  anthorized  the  officers  of  the  corpora- 
tion to  assume  and  agree  to  pay  such  debts;  and  its  obligation  to 
that  end  being  binding  upon  it,  a  discharge  of  Bourn  by  creditors 
irom  liability  on  such  debts  would  have  been  founded  upon  a  con- 
sideration. But,  in  the  case  before  us,  the  alleged  guaranty,  signed 
by  plaintiff,  and  the  receipt  by  Watt,  were  without  consideration, 
because  they  were  founded  on  an  alleged  agreement  executed  by  the 
officers  of  the  corporation  which  they  had  no  authority  to  execute; 
therefore,  the  plaintiff  received  no  consideration.     He  received  a 

tiece  of  paper  on  which  was  written,  so  far  as  one  thousand  one 
nndred  and  fifty  dollars  thereof  was  concerned,  a  promise  to  pay, 
which  promise  he,  as  well  as  the  officers  who  signed  it,  were  in  law 

Sresained  to  know  was  of  no  validitv  as  against  the  corporation. 
Qch  being  the  case,  the  receipt  and  the  {guaranty  constituted  no 
defense  to  the  action  on  the  agreement  in  suit,  and  the  plaintiff  was 
entitled  to  recover. 
Judgment  and  order  affirmed. 


Na  9,9B6. 

LroNS  XT  AL  t;.  State  of  Oaufobnia. 

Department  One.    FOed  Avgtat  tS,  1886. 

Aias,  Who  ib— Mat  Inhbrit  Pbopibtt.— A  person  born  in  IreUnd,  who  hM  always  re- 
•ded  there,  and  never  been  in  the  United  States,  is  an  alien,  and  as  such  is  entitled  to  in- 
herit property  in  this  state. 

Tn  Sami— Nkkd  not  ooxb  nr  Pbbson  to  Claiu  Pbopbbtt.  —Under  sections  672  and 
i,iOi  of  the  civil  code,  and  1,272  of  the  code  of  civil  procedure,  a  non-resident  alien  can  take 
property  in  this  state  by  soocession,  although  he  does  not  come  here  in  person  to  claim  the 
aune. 

Afpbal  from  a  judgment  of  the  saperior  court  of  Sacramento 
eoonty,  entered  in  favor  of  the  plaintiff.    The  opinion  states  the 

facts. 

8.  P.  Bcaniker^  for  the  appellant. 
Eenry  Perry,  for  the  respondent. 

BsLQHEB,  O.  0.  John  Guilford,  a  resident  of  Alameda  county, 
died  in  that  county  intestate  in  December,  1876,  leaving  real  and 
personal  property,  but  no  heirs,  in  this  state.  The  public  adminis- 
trator of  the  county  was  appointed  administrator  of  the  estate  and 
took  possession  of  all  its  property. 

In  1879,  the  attorney-general,  in  pursuance  of  the  provisions  of 
section  1,269  of  the  code  of  civU  procedure,  filed  an  information  on 
behalf  of  the  state  in  the  proper  district  court,  in  which  he  set  forth 
all  the  facts  required  by  that  section  and  prayed  for  a  judgment  of 
the  court  that  tne  state  be  seized  of  the  property  of  the  estate. 

Summons  was  issued  on  the  information  and  served  on  the  admin- 
istrator of  the  estate  and  the  county  treasurer  of  Alameda  county, 
and  an  order  was  made  and  published  as  required  by  law. 
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The  administrator  and  ootinty  treasurer  appeared  and  filed 
answers,  admitting  all  the  allegations  of  the  information  to  be  true. 
No  one  else  appea^^d,  and  thereupon  judgment  was  rendered  that 
the  state  be  seized  of  the  lands  and  tenements  in  the  information 
claimed. 

This  proceeding  was  commenced  in  the  superior  court  of 
Sacramento  county,  under  the  provisions  of  section  1,272  of  the 
code  of  civil  procedure.  In  their  petition,  the  petitioners  described 
themselves  as  all  residents  of  the  county  of  Duolin,  Ireland,  and  al- 
lege that  they  are  the  heirs  at  law,  and  only  heirs  of  John  Guilford, 
deceased,  and  that  they  had  no  notice,  actual  or  constructive,  of  the 
proceedings  under  the  information.  The  petition  was  signed  by 
the  petitioners  by  their  attorney  in  fact  and  attorney  at  law,  and 
was  served  on  the  attorney  general,  who  appeared  and  answered 
thereto,  by  a  general  denial.  The  case  was  tried  by  the  court,  and 
judgment  rendered  in  favor  of  the  petitioners.  From  that  judgment 
this  appeal  is  taken. 

It  is  now  claimed  on  behalf  of  the  state,  that  the  judgment  was 
wrong,  and  should  be  reversed,  because  the  petitioners  were  resi- 
dents of  Ireland,  and,  therefore,  were  not  permitted,  under  our  con- 
stitution and  laws,  to  take  property  by  succession.  Section  671  of 
the  civil  code,  provides  that  **  any  person,  whether  citizen  or 
alien,  may  take,  hold  and  dispose  of  property,  real  or  personal,  with- 
in this  state,"  but  it  is  insisted  that  the  petitioners  were  neither 
citizens  nor  aliens,  and,  therefore,  not  witnin  its  provisions.  The 
word  ''  alien,"  it  is  said,  means  a  person  who  was  bom  in  another 
country,  and  has  come  to  this  country,  and  is  here  residing,  either 
permanently  or  temporarily;  in  the  one  case  being  a  resident  aliep, 
and  in  the  other,  a  non  resident  alien. 

This  position  cannot  be  maintained.  According  to  Webster,  the 
word  alien,  means  ''a  foreigner,  one  born  in  or  belonging  to 
another  country.  *  *  *  In  American  law,  one  bom  out  of  the 
jurisdiclion  of  the  United  States,  and  not  naturalized ;"  and  the  word 
foreigner,  ''A  person  belonging  to  a  foreign  country,  or  without  the 
country  or  jurisdiction  under  consideration." 

In  Dawson's  Lessee  v.  Godfrey,  4  Cranch,  321,  it  was  held  that  a 
person  who  was  born  in  England,  and  always  resided  there,  and  was 
never  in  the  United  States,  was  an  alien.  See  also  Jones  et  al.  v. 
McMasters,  20  How.,  8. 

It  is  next  claimed  that  under  section  17  of  article  i.,  of  the  consti- 
tution of  the  state,  only  those  foreigners  who  are  bona  fide  residents 
of  this  state  can  inherit  property  here,  and  that  all  the  provisions  of 
the  codes,  which  give  the  right  to  inherit  to  foreigners  who  are  not 
bona  fide  residents,  are  inconsistent  with  the  provisions  of  that  sec- 
tion, and  are  repealed  by  section  1  of  article  xxii. ,  of  the  constitution. 

A  sufficient  answer  to  this,  is  found  in  the  fact  that  in  two  well 
considered  cases,  this  court  has  held  otherwise,  and  we  are  satisfied 
with  those  decisions:  People  v.  Rogers,  13  Cal.,  159;  Estate  of 
Billings,  3  W.  0.  B.,  774;  see  alsoPurezess  v.  Smidt,  21  Iowa,  640. 
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It  is  also  earnesilj  insisted  that  no  non  resident  aKen  can  take  prop- 
erty  in  this  state  by  saocession,  unless  he  comes  here  in  person  to 
claim  the  same,  and  that  the  petitioners  failed  to  do  that,  and, 
therefore,  their  judgment  must  oe  reversed. 

The  civil  code  provides  as  follows :  ' '  Section  672:  If  a  non  resi- 
dent alien  takes  bj  succession,  he  mast  appear  and  claim  the  prop- 
erty within  five  years  from  the  time  of  succession,  or  be  barred. 
The  property,  in  snch  case,  is  disposed  of  as  provided  in  title  viii., 
part  lii.,  ooae  of  civil  procedure." 

"Section  1,404:  Besident  aliens  may  take  in  all  cases  by  suc- 
cession as  citizens;  and  no  person  capable  of  succeeding  under  the 
provisions  of  this  title  is  precluded  from  such  succession  by  reason 
of  the  alienage  of  any  relative;  but  no  non  resident  foreigner  can 
take  by  succession  unless  he  appears  and  claims  such  successton 
within  five  years  after  the  death  of  the  decedent  to  whom  he  claims 
sncceflsion. 

Htle  viii.,  part  iii.,  of  the  code  of  civil  procedure,  relates  to  es- 
cheated estates,  and  section  1,272  provides:  ' '  Within  twenty  years 
after  judgment  in  any  proceeding  had  under  this  title,  a  person,  not 
a  party  or  privy  to  such  proceeding,  may  file  a  petition  in  the  super- 
ior oourt  of  the  county  of  Sacramento,  showing  his  claim  or  right  to 
the  property  or  the  proceeds  thereof.  *  *  *  * 

All  persons  who  fail  to  appear  and  file  their  petitions  within  the 
time  limited,  are  forever  barred;  saving,  however,  to  infants,  mar- 
ried women  and  persons  of  unsound  mind,  or  persons  beyond  the 
limits  of  the  United  States,  the  right  to  appear  and  file  their  peti- 
tions at  any  time  within  the  time  limited,  or  five  years  after  their  re- 
spective disabilities  cease." 

There  is  nothing  in  the  record  to  show  that  this  point  was  made 
in  the  court  below,  or  that  the  petitioners  did  not  appear  in  person, 
except  the  fact  that  they  describe  themselves  in  their  petition  as 
"aU  residing  in  the  county  of  Dublin,  Ireland,"  and  the  further 
fact  that  the  petition  is  signed  by  their  attorney  in  fact  and  attorney 
at  law. 

But,  assuming  that  they  did  not  come  to  this  state  in  person  to 
file  their  petition  and  claim  the  property,  was  it  necessary  that  they 
shonld? 

We  do  not  think  it  was.  The  general  rule  is  that  parties,  whether 
plaintiff  or  defendant,  resident  or  non  resident,  may  appear  in  court 
to  claim  their  supposed  rights  either  in  person  or  by  attorney. 
The  plaintiff  appears  when  he  files  his  complaint  subscribed  by 
himself  or  his  attorney.  The  defendant  appears  when  he  answers, 
demurs,  or  gives  the  plaintiff  written  notice  of  his  appearance, 
or  when  an  attorney  gives  notice  of  appearance  for  him.  Either 
party  may  appear  in  an  action  though  he  be  not  and  never  was 
in  this  state.  Why  should  the  word  "appear,"  as  used  in  the 
above  quoted  sections  of  the  codes,  have  any  other  or  different 
meaning  than  that  ordinarily  given  to  it  ?  We  cannot  doubt  that  if 
the  iagialatore  had  intended  to  say  that  no  non-resident  alien  could 
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claim  any  property  in  this  state  by  saeoession  unless  he  came  here 
in  person  to  make  his  claim,  it  would  have  used  other  language, 
showing  clearly  its  meaning. 

The  last  point  made  is  that,  under  section  4  of  article  ix.  of  the 
constitution,  upon  the  death  of  Guilford,  all  his  property  vested  eo 
inatanti  and  absolutely  in  the  state  for  the  benefit  of  the  school  fund , 
and  that  it  cannot  be  taken  therefrom. 

That  section  provides  that  ''all  estates  of  deceased  persons  who 
may  have  died  without  leaving  a  will  or  heir  *  *  *  shall  be  and 
remain  a  perpetual  fund,  the  interest  of  which,  together  with  all 
the  rents  of  tne  unsold  lands  *  *  *  shall  be  inviolably  appro- 
priated to  the  support  of  common  schools  throup;hout  the  state:" 

The  fault  in  the  argument  is  that  Guilford  did  not  die  without 
heils.  The  petitioners  were  his  heirs,  and  the  property  of  his 
estate  vested  in  them,  subject  to  be  divested  if  they  did  not  appear 
and  claim  it  within  the  time  and  in  the  manner  provided  by  statute. 

The  case  of  State  v.  Beder,  6  Neb.,  203,  is  not  in  point.  In 
that  case  the  deceased  left  no  heirs,  and  his  estate  was  held  to  have 
vested  absolutely  and  wholly  in  the  state.  Under  a  constitutional 
provision  similar  to  ours,  the  proceeds  of  the  estate  were  placed 
in  the  school  fund,  and  the  legislature  had  attempted  to  divert 
them  to  other  objecto,  but  the  court  said  the  act  ''is  a  mere  nul- 
lity, and  confers  upon  the  trustees  therein  named  no  rights  or  power 
over  the  estate." 

We  think  the  judgment  should  be  affirmed. 

Sbihls,  0.,  and  Foote  0.,  concurred. 

Bt  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


•No.  9,746. 

Gilmob;b  v.  American  Centbal  Insurance  Oompant. 

DepaHmeiU  Tun.   Filed  August  £6,  1885. 

Final  Judokent  nt  Pubsuancb  to  Stipulation.— Under  the  stipalation  which  is  recited 
in  the  prior  opinion  of  the  court,  reported  in  1  West  Coast  Bep.,  872,  hdd,  that  the  judg- 
ment  in  the  present  case  was  properl]^  entered;  that  the  judgment  in  the  L^^coming  case  be- 
came final  in  the  sense  of  the  stipulation,  when  the  time  to  move  for  a  new  trial  and  to  appeal 
therefrom  had  elapsed  and  no  motion  was  made  and  no  appeal  taken;  that  after  such  judg- 
ment became  final  the  plaintiff  had  a  right,  under  the  stipulation,  to  take  judgment  in  the 
present  case,  without  amending  her  complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  refusing 
to  set  it  aside.    The  opinion  states  the  facts. 

Gray  dk  Haven,  T.  C.  Van  Ness,  and  IV.  P.  Gardner,  for  the  appel* 
lant. 

fVellSf  Van  Dyke  dk  Lee,  for  the  respondent. 
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Beloheb,  C.  C.  This  is  the  second  appeal  in  this  case.  Upon 
the  first  appeal  it  was  held  that  the  judgment  was  prematurely  entered 
and  it  was  therefore  rerersed. 

That  judgment  was  entered  upon  the  stipulation  which  is  recited 
in  the  opinion  of  the  court:  1  \f.  0.  R.,  872;  and  the  judgment  now 
appealed  from  was  entered  upon  the  same  stipulation. 

It  is  now  claimed  that  the  stipulation  had  become  functus  officio 
and  did  not  authorize  the  entry. 

It  appears  that  the  Lycoming  case,  referred  to  in  the  stipulation, 
and  this  case,  had  been  commenced  upon  fire  insurance  policies 
which  were  issued  by  the  defendant  companies  upon  the  same  prop- 
erty and  were  substantially  alike.  Demurrers  had  been  interposed 
to  the  complaints  and  overruled  and  answers  filed.  The  cases  were 
called' for  trial  on  the  same  da^,  and  thereupon,  ''both  parties  con- 
senting in  open  court  that  the  issues  in  this  cause  are  identical  with 
those  of  the  other  action,*'  the  stipulation  was  made  and  entered  in 
the  minutes  of  the  court. 

By  the  stipulation  it  was  agreed  that  **  all  proceedings  herein  shall 
be  sta]^ed  until  final  judgment  and  decision"  in  the  Lycoming  case, 
*'  and  in  case  of  an  appeal  in  said  last  named  action,  then  such  pro- 
ceedings are  stayed  until  the  final  determination  of  such  appeal;  and 
upon  such  final  determination,  judgment  and  decision  *'  of  the  Ly- 
coming case  ''either  party,  without  notice,  shall  and  may  cause  to 
be  entered  a  judgment  in  this  action  corresponding  to  and  like  the 
said  final  jud^ent." 

The  Lycoming  case  was  then  tried  and  judgment  rendered  in  favor 
of  the  plaintiff. 

An  appeal  from  that  judgment  was  taken,  and  it  was  reversed 
upon  the  ground  that  the  demurrer  to  the  complaint  should  have 
been  sustained,  because,  a  copy  of  the  policy  being  attached  to  the 
complaint,  the  application  therefor,  which  was  referred  to  and  made 
a  part  of  the  policy,  was  neither  set  forth  in  the  complaint  nor  its 
contents  alleged:  Gilmore  v.  Lycoming- Fire  Insurance Oompany.  55 
Oal.,  123. 

On  the  going  down  of  'the  remittitur  the  plaintiff  amended  her 
complaint  by  attaching  thereto  a  copy  of  her  application  for  the 
policy.  The  defendant  amended  its  answer,  but  no  substantial 
change  was  made  in  the  issues  to  be  tried.  The  case  was  then  tried 
and  judgment  was  again  rendered  in  favor  of  the  plaintiff.  After 
that  judgment  had  become  final  the  defendant  moved  the  court  to 
change  its  ruling  upon  the  demurrer  in  this  case,  and  the  motion 
was  set  down  for  hearing  at  a  future  day.  Before  the  day  arrived, 
the  plaintiff,  without  notice,  moved  the  court  for  judgment  in  pur- 
suance of  the  stipulation,  and  her  motion  was  granted.  The  appeal 
here  is  from  that  judgment  and  an  order  refusing  to  set  it  aside. 

We  see  nothing  in  this  of  which  the  defendant  can  be  heard  to 
complain. 

When  the  stipulation  was  made  the  cases  were  in  every  material 
respect  alike.    They  were  based  upon  like  policies,  involved  the  same 

No.  88—6. 


360  Wssr  Coast  Bepobteb.  [Sap.  Ci  Cal. 

amonnt  of  money,  and  hadTthe  same  attorneys  both  for  plaintiff  and 
defendant. 

That  being  so,  it  was  not  thought  necessary  or  advisable  to  go  to 
the  expense  of  trying  both  af  them,  as  a  final  judgment  in  one  would 
determine  the  real  merits  of  the  other.  It  was,  however,  contem- 
plated that  an  appeal  might  be  taken  in  the  case  tried,  and  that  for 
the  possible  error  in  overruling  the  demurrer,  or  for  other  errors 
afterwards  committed,  the  judgment  might  be  reversed.  It  must, 
also,  have  been  contemplated  that,  in  case  of  a  reversal,  amendments 
might  be  made  and  a  new  trial  had.  The  stipulation,  in  effect,  pro- 
vided that  while  all  this  was  being  done  in  tne  Lycoming  case,  and 
until  a  final  judgment  should  be  reached  in  that  case,  this  case  should 
remain  in  abeyance;  but  that  when  the  judgment  should  become 
final  in  that  case,  then  a  like  judgment  might  be  entered,  without 
notice,  in  this  case. 

The  judgment  appealed  from  in  the  Lycoming  case  was  not  final, 
within  the  meaning  of  the  stipulation,  and  the  stipulation  did  not 
become  functus  offmo  when  that  judgment  was  reversed. 

Nor  was  it  necessary  to  amend  the  complaint  in  this  case  as  it  was 
amended  in  that.  The  amendment  was  but  a  means  to  obtain  a  trial 
upon  the  merits,  and  the  judgment  thereafter  obtained  became  final 
only,  in  the  sense  of  the  stipulation,  when  the  time  to  move  for  a 
new  trial  and  to  appeal  therefrom  had  elapsed  and  no  motion  was 
made  and  no  appeal  taken.  Then  the  plamtiff  became  entitled  to 
the  judgment  which  she  took  in  this  case. 

In  our  opinion,  the  judgment  and  order  should  be  affirmed. 

FooTE,  C.,  and  Seabls,  C,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


Nob.  9,838;  11,059. 

Obeehn  et  al.  v.  Mabkeb  et  al. 

DepartmaU  One.    FiUd  AvffuMt  f5,  1S8S. 

New  Tbial— Dismissal  of  Motion— Lack  or  Diliobncb  m  PB0ssbnTiNa.~I>6f6D<Uuit8, 
on  Mav  26, 1884,  filed  with  the  clerk  a  Btatement  on  motion  for  a  new  trial.  The  statement 
thuB  filed,  was  not  settled,  allowed  or  certified,  and,  on  October  4, 1884,  the  oonrt,  on  motion' 
of  plaintiffs,  dismissed  the  proceedings  on  motion  for  new  trial,  for  want  of  dili^noe  in  pros- 
ecuting it.  On  DecembOT  3,  1884,  the  defendants,  without  notice  to  the  plaintiffs,  moved  the 
court  to  set  aside  the  order  of  October  4, 1884.    Held,  that  such  motion  was  properly  denied. 

Appeal  from  a  judgment  of  the  superior  court  of  LasiBen  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  def ena- 
ant*s  motion  to  vacate  an  order  dismissing  his  motion  for  a  new  trial. 
The  opinion  states  the  facts.  * 

John  F.  Alexander,  for  the  appellants. 
E.  F.  Spencer^  for  the  respondents. 
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Seasls,  0.  This  is  an  aotion  by  plaintiflb,  as  oopartnerSy  for 
goods,  wares  and  merohandise,  sold  and  delivered  to  defendants. 

Plaintiffii  had  judgment. 

Defendant,  Marker,  moved  for  a  new  trial,  and  on  the  twenty- 
sixth  day  of  May»  1884,  filed,  with  the*clerk,  a  statement  on  such 
motion. 

The  statement  thns  filed,  was  not  settled,  allowed  or  certified,  and 
on  the  fonrth  day  of  October,  1884,  the  court,  on  motion  of  plaintiflGa, 
dismissed  the  proceedings  on  motion  for  new  trial,  on  the  ground 
that  said  proceedings  had  not  been  prosecuted  with  due  diligence  as 
required  by  law.  Defendant,  Marker,  on  the  third  day  of  Decem- 
ber, 1884,  moved  the  court  to  set  aside  the  order  of  October  4,  1884, 
dismissing  his  proceedings  for  new  trial,  which  motion  was  denied. 
Two  appeals  are  prosecuted  in  the  case,  one  from  the  final  judgment, 
based  on  the  judgment  roll  alone,  and  the  other  from  the  order  of 
December  3,  denying  the  motion  of  defendants  to  vacate  and  set 
aside  the  order  of  the  court  of  October  4,  1884,  dismissing  the  pro- 
ceedings for  new  trial.  This  last  appeal  was  taken  January  22, 1885, 
and,  by  stipulation  of  counsel,  the  two  appeals  are  consolidated  and 
submitted  as  one  case.  !No  notice  was  given  to  counsel  forplaintifb 
of  the  motion  to  set  aside  the  order  of  October  4, 1884,  and  one  of  the 
grounds  specified  in  the  order  of  refusal  appealed  from,  is  the  want 
of  such  notice. 

Under  such  circumstances,  the  action  of  the  court  belo;^  was 
eminently  proper,  and  any  other  course  would  have  been  erroneous. 

Upon  the  question,  whether  or  not  the  order  was  an  appealable 
one,  we  express  no  opinion. 

There  is  no  error  apparent  in  the  jud^ent  roll 

We  are,  therefore,  of  opinion  that  the  judgment  and  order  appealed 
from  should  be  affirmed. 

FooTE,  C.  and  Belcheb,  0.  C,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  20,068. 

People  v.  Munn. 

In  Bank.    FOed  Avffiut  96,  1886. 

CtaMTSAL  I(AW— MirBDBR--lNSTBDCTioN8  NOT  Based  ON  EviDSNOB.— In  a  prosecQtioQ 
for  murder,  the  refusal  of  the  oourt  to  give  instructioiu  relating  to  self-defense,  and  to  homi- 
cide committed  bjr  accident  or  misfortune  upon  a  sadden  combat,  is  not  error,  if  there  is  no 
evidence  upon  which  such  a  defense  can  rest. 

Thb  Same— EyiDBSfci  op  Chabaotbb  or  Dbobasbd  Inadmibsiblb.— In  such  prosecution 
the  defense  cannot  give  evidenoe  of  the  character  of  the  deceased  for  peace  and  quietness. 

Thb  Sahb—Expbbt  TasTiMOinr— Blow  Struck  by  Fist.— Where  the  theory  of  the  prose- 
cQtioo  is  that  death  resulted  from  a  blow  struck  by  the  fist  of  the  defendant,  a  medical  expert 
cu  testify,  whether  in  his  opinion,  the  fracture  of  the  head  of  the  deceased  could  have  been 
pKodooed  by  a  blow  from  a  man's  fist. 
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Afpeax  from  a  judgment  of  the  superior  court  of  Stanisiaas 
county,  entered  upon  a  verdict  convioting  the  defendant  of  man-* 
slaughter,  and  from  an  order  denying  him  a  new  trial.  The  defend- 
ant asked  the  court  to  instruct  the  jury  on  the  law  of  self-defense, 
and  as  to  homicide  committed  by  accident  or  misfortune*  upon  a 
sudden  combat.  The  re(][uest  was  refused  for  the  reason  that  there 
was  no  evidence  upon  which  such  defense  could  rest.  The  defend- 
ant also  offered  evidence  as  to  the  character  of  the  deceased  for 
peace  and  quietness.  Such  evidence  was  excluded.  A  witness  for 
tiie  prosecution  was  asked,  against  the  defendant's  objection, 
whetner,  in  his  opinion,  the  fracture  of  the  decedent's  skull  could 
have  been  produced  by  a  man's  fist.  He  answered,  *'  I  think  it  very 
probable."  The  other  facts  and  circumstances  surrounding  the  kill- 
ing are  stated  in  the  opinion  on  a  prior  appeal,  reported  in  2  West 
Ooast  Bep.,  745. 

Wright  <k  Hcasen,  for  the  appellant. 

E.  0.  MarshaU,  aUomey  general,  for  the  respondent. 

The  Ooubt.  In  this  cause  we  have  considered  the  points  made 
on  behalf  of  defendant,  and  find  no  error  in  the  rulings  of  the 
court  in  regard  to  any  one  of  them. 

Judgment  and  order  affirmed. 


Na  20.066. 

People  v.  MoOinn. 

In  Bank.    Fiitd  AvguU  96^  1886. 

Obiminal  Law—Obder  Gramtino  Nbw  Tbial— Appsal.— An  order  granting  »  defend- 
ant a  new  trial,  in  a  criminal  ease,  will  not  be  disturbed  on  appeal,  unleae  the  proaecation 
makes  a  very  plain  showing. 

Appeal  from  an  order  of  the  superior  court  of  Sierra  counfy 
granting  the  defendant  a  new  trial. 

E.  G.  Marshall,  attorney  general,  for  the  appellant. 
Hundley  dt  Gale,  for  the  respondent. 

The  Coubt.  The  defendant  having  been  convicted  of  the  crime 
of  grand  larceny,  was  granted  a  new  trial  bjthe  court  before  which 
he  was  tried.  It  woula  require  a  very  plain  case  on  the  part  of  the 
prosecution  to  justify  us  in  disturbing  the  order.  An  examination 
of  the  record  satisfies  us  that  we  ought  not  to  do  so  in  this  case. 

Order  affirmed. 
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No.  U.Q26. 

OiiANTON  V.  Cowabd. 

DepartmerU  Two.    Filed  Au^ruH  96,  1SS6. 

ExcBBSivB  yxBDiCT— Court  mat  Remit  Excbss.— Where  a  verdict  is  rendered  for  an 
amount  in  excess  of  that  demanded  in  the  complaint,  the  court  has  power,  before  the  entry 
of  yaai^psaeatf  to  permit  the  plaintiff  to  remit  the  excess,  and  to  take  judgment  for  the  amount 
deoaanded. 

PBOMiasoBT  Note— Action  bt  Accommodation  Maker— Allegation  or  Complaint— Rb- 
QOBBT — ^Demand. — In  an  action  by  an  accommodation  maker  of  a  promissory  note,  who 
signed  the  same  as  surety  only,  to  recover  the  amount  paid  by  him  to  the  payee,  the  plaintiff 
need  not  allege  or  prove  that  he  paid  the  note  at  the  request  of  the  defendant,  lor  whose  ac- 
oommodation  it  was  made.  Upon  such  paytnent  being  made,  the  law  casts  a  liability  for  re- 
payment upon  the  defendant,  and  raises  an  implied  promise  on  his  part  to  reimburse  the 
pluntiff;  and  suit  brought  is  a  sufficient  demana. 

Ak  AryiDAYiT  cannot  be  Considered  on  Appeal,  if  it  be  not  contained  in  the  statement 
orbQl  of  exceptions. 

Where  there  is  a  Substantial  Confuct  in  the  Evidence  upon  every  point  essential  to 
a  recovery  the  verdict  will  not  be  disturbed  because  not  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  saperior  court  of  Yolo  county, 
entered  in  favor  of  the  plaintiff  and  from  orders  denying  the  defend- 
ant a  new  trial,  and  refusing  to  set  aside  the  verdict.  The  opinion 
slates  the  facts. 

Hudson  Chant  and  R.  Clarke  for  the  appellant. 
Harding  dt  Croin^  for  the  respondent. 

Seabus,  C.  Action  on  a  promissory  note  made  by  plaintiff  and 
defendant.     Plaintiff  had  verdict  and  judgment. 

The  promissory  note  in  question  was  joint  and  several  in  form, 
and  made  by  plamtiff  and  defendant  to  one  A.  D.  Porter  for  four 
thousand  five  hundred  dollars  and  interest,  which  sum  of  money  was 
borrowed  from  Porter  and  used  in  the  purchase  of  a  marble  yard, 
flie  deed  for  which  was  taken  in  the  name  of  defendant. 

Plaintiff  and  defendant  were  engaged  as  partners  in  buying  and 
selling  real  estate  in  Yolo  county,  the  former  furnishing  capital  and 
the  latter  rendering  services  in  tiie  business  of  the  firm,  keeping  or 
dmaing  to  be  kept,  the  books  of  account  oi  the  partnership  trans- 
actioDS. 

The  theory  of  plaintiff  is  that  the  purchase  of  the  marble  yard  was 
an  individual  transaction  on  the  part  of  defendant,  having  no  con- 
nection with  the  partnership  affairs,  and  that  in  joining  with  de- 
fendant in  making  the  note  in  suit,  he  did  so  merely  to  accomodate 
defendant,  who  received  the  money  borrowed  to  his  own  use,  and 
that  he,  plaintiff,  having  paid  the  note,  he  is  entitled  to  recover  the 
amount  so  paid  with  interest. 

Defendant,  on  the  other  hand,  contends  that  the  purchase  of  the 
marble  yard  was  a  partnership  venture,  and  that  the  money  was  bor- 
rowed and  used  and  the  note  given  for  partnership  purposes. 
Plaintiff,  in  his  complaint,  demands  judgment  for  the  amount  by 
him  paid  on  the  note,  viz.,  four  thousand  six  hundred  and  fifty 
dollars. 
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The  jury  rendered  a  verdict  in  favor  of  plaintiff  for  four  thoosand 
nine  hnndred  and  seveniy-two  dollars — oeing  three  hundred  aDd 
twenty-two  dollars  in  excess  of  the  sum  demanded  in  the  complaint. 
Plaintiff  remitted  the  excess  and  took  judgment  for  the  four  thous- 
and six  hundred  and  fifty  dollars. 

After  the  entry  of  judgment,  defendant  moved  to  set  aside  the 
verdict  on  the  ground  that  it  is  not  within  the  issues,  is  inconsistent 
with  the  same  and  in  excess  of  plaintiffs  demand,  which  motion  was 
denied,  and  the  appeal  is  from  final  judgment,  from  an  order  deny- 
ing  a  motion  for  a  new  trial  and  from  the  order  refusing  to  set  adide 
the  verdict. 

The  first  point  made  by  appellant  is,  that  "  the  verdict  is  not  sus- 
tained by  the  evidence." 

There  was  a  substantial  conflict  in  the  evidence  on  every  point  es- 
sential to  a  recovery  and  upon  principle  so  well  settled  as  not  to  re- 
quire reference  to  the  large  number  of  cases  in  which  the  doctrine 
has  been  held,  we  are  not  at  liberty  to  interfere  with  the  verdict  of 
the  jury  on  that  ground. 

The  second  point  is,  that  *'  the  court  should  have  set  aside  the 
yerdict  on  defendant's  motion,  because  the  same  was  outside  of  the 
issues  made  by  the  pleadings,  and  should  have  ordered  an  account- 
ing."     • 

It  aj)pears  in  the  record  that  plaintiff  was  permitted  by  the  court 
to  remit  from  the  verdict  the  excess  over  and  above  the  amount  de- 
manded in  the  complaint,  and  that  this  action  was  excepted  to  by 
appellant. 

We  think  the  course  pursued  was  not  without  warrant. 

The  court  may  disregard  the  action  of  a  jury  in  finding  as  to  facts 
notput  in  issue  by  the  pleadings:    Pierce  v.  Shaden,  62  Gal.,  285. 

ELad  the  judgment  been  entered  for  the  amount  of  the  verdict  it 
would  have  been  cause  for  granting  a  new  trials  but  even  then  the 
court  might  have  denied  the  motion,  on  condition  that  plaintiff  re- 
mit the  excess:  Ohapin  v.  Bourne,  8  Oal.,  294;  Harrison  v.  Pea- 
body,  34  Oal.,  178;  Dreyfous  v.  Adams,  48  Oal.,  13;  Orr v.  Hopkins, 
1  West  Ooast  Rep.,  167, 

What  the  court  could  do  in  this  respect  on  motion  for  new  trial 
it  could  do  on  motion  of  plaintiff  before  the  entry  of  judgment. 

It  was  not  necessary  for  the  plaintiff  to  aver  in  his  complaint  or 
prove  that  he  paid  the  note  at  the  request  of  defendant. 

It  is  a  sufficient  answer  to  this,  to  say  that  the  complaint  avers  that 
the  plaintiff  signed  the  note  lis  surety  only,  and  for  the  aooommoda- 
tion  of  the  defendant. 

By  these  words  the  request  was  sufficiently  averred. 

Upon  such  payment  being  made,  if  the  note  was  given  as  evidence 
of  a  debt  due  from  defendant  to  the  payee,  the  law  casts  a  liability 
for  repayment  upon  defendant,  and  raises  an  implied  promise  on  his 
part  to  reimburse  plaintiff;  and  suit  brought  was  a  sufficient  de- 
mand. 
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The  anthorities  cited  by  the  learned  counsel  for  appellant  from  2 
Oreenleaf  on  Et.  ,  sees.  113, 114,  relate  to  cases  where  a  party  pa^s, 
lays  out  and  expends  money  for  the  benefit  of  another,  without  being 
legally  bonnd  so  to  do,  in  which  cases  a  reqnest  must  be  averred. 

1^0  order  for  an  accounting  was  proper  in  the  case. 

The  answer  is  not  framed  with  any  snoh  view,  and  defendant  does 
not  ask  for  an  accounting  therein.  Defendant  claimed  the  note  to 
be  a  partnership  liability.  If  correct  in  this,  he  was  entitled  to  a 
verdict.  But  the  jury  found  against  him  on  the  issue,  as  they  did 
also  on  the  defense  of  accord  and  satisfaction. 

The  affidavit  purporting  to  be  that  of  G.  W.  Hutchins,  foreman 
of  the  jury  who  tried  the  cause,  cannot  be  considered,  as  it  forms  no 
part  of  the  record,  not  having  been  embodied  in  any  statement  or 
bill  of  exceptions. 

The  judgment  of  the  court  below  and  the  orders  denying  the  mo* 
tion  for  new  trial  and  refusing  to  set  aside  the  verdict  should  be 
affirmed. 

Belcher,  C.  C,  and  Foote,  0.,  concurred. 

Bt  thb  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 


No.  11.032. 

SOHEEREB  V.   EdOAR,  AUDITOR,  ETO. 

Tn  Bank.    Filed  AvgttH  t6. 1886. 

Mavdamus  aoainbt  County  Auditob— Undbbtakino  on  Afpsal  bt  Defbndant  mat 
BB  DisPEHSBD  WITH. — In  pTooeedixigs  for  a  writ  of  mandate  af^ainst  a  county  auditor,  to  com- 
pd  him  to  isBue  a  warrant  upon  the  county  treasurer,  for  the  parent  of  a  certain  sum  of 
money,  the  defendant  does  not  act  in  his  individual  capacity;  and  in  an  appeal  b^  him  to  the 
lapreme  oonrt,  the  court  may,  under  section  946  of  the  code  of  civil  procedure,  dispense  with 
u  undertaking  on  appeaL  « 

Nonos  to  dismiss  an  appeal  from  a  Judgment  of  the  superior  oourt 
of  the  city  and  countj  of  San  Francisco,  entered  in  favor  of  the 
plaintiff.    The  opinion  states  the  facts. 

John  L.  Love,  for  the  appellant. 

E.  A.  (t  G.  E.  Lawrence,  for  the  respondent. 

Bobs,  J.  This  is  an  appeal  taken  by  the  defendant  from  a  judg- 
ment of  the  superior  court  directing  a  writ  of  mandate  to  issue,  com- 
pelling the  defendant,  as  auditor  of  the  city  and  county  of  San  Fran- 
cisco, to  issue  to  the  plaintiff  a  warrant  upon  the  treasurer  of  the 
city  and  couniy,  for  the  payment  of  a  certain  sum  of  money.  The 
court  below,  by  an  order  made,  dispensed  with  an  undertaking  on 
appeal  on  the  part  of  the  appellant,  by  virtue  of  that  portion  of  sec- 
tion 946  of  the  code  of  civil  procedure,  which  provides  that  * '  the 
court  below  may,  in  its  discretion,  dispense  with,  or  limit,  the  secur- 
ity required  by  this  chapter,  when  the  appellant  is  an  executor,  ad- 
lainistrator,  trustee  or  other  person  acting  in  another's  right." 
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In  taking  the  appeal,  the  defendant  was  not  acting  in  his  indi- 
vidual capacity,  for,  in  that  capacity,  he  was  not  a  party  to  the  pro- 
ceeding. He  was  proceeded  against  in  his  official  capacity  as  audi- 
tor; it  was  against  him  as  auditor,  that  the  judgment  went  in  the 
court  below,  and  in  that  capacity  onlj^,  could  he  appeal.  He  was 
not  acting,  therefore,  in  his  own  individual  right,  but  in  that  of  the 
city  and  county.  The  case,  therefore,  falls  within  the  provisions  of 
the  code  of  procedure  cited,  and  the  motion  to  dismiss  the  appeal  is, 
therefore,  denied. 

McKiNSFBY,  J.,  Morrison,  C.  J.,  Thornton,  J.,  Myrioe,  J.,  and 
MoEee,  J.,  concurred. 


No.  9,584» 

Cook  v.  Lion  Fire  Insurance  Company. 

DevaHment  One,    FUed  Aufftat  26, 1885, 

Bill  of  Salb—Mortoaom— Pre-existing  Debt— Disohabok  of  lMDEBTEDNXBB.~In  de- 
termininfl^  whether  a  bill  of  sale  of  pereonal  property,  based  upon  a  previously  existiBg  debt, 
was  absolute,  or  intended  merely  as  a  mortgage,  the  question  to  be  settled,  is,  whether  the  in- 
tention of  the  parties  was  to  cancel  the  debt,  or  to  secure  it;  this  is  a  question  of  fact  to  be  de- 
termined by  the  negotiations  had  at  the  time,  and  the  subsequent  acts  of  the  parties.  In 
determining  this  question,  a  pei^on  who  was  present  at  the  time  the  bill  of  sale  was  made, 
mav  testify  to  what  he  knew  of  the  transaction. 

The  Same— Inbdranok-^Real  Owner  of  Property  Insured.— At  the  time  of  the  making 
of  the  bill  of  sale  in  question,  plaintiff's  vendor  was  indebted  to  him,  and  was  desirous  m 
obtaining  more  money.  He,  thereupon,  offered  to  sell  him  a  certain  fifteen  hundred  cords 
of  woud,  in  payment  of  the  money  which  was  due,  and  was  about  to  be  procured.  The  bill 
of  sale  of  the  wood  was  accordingly^  executed,  upon  such  consideration,  and  the  plaintiff  im- 
mediately took  possession,  and  had  it  insured  in  his  own  name.  The  application  for  insurance 
stated  that  the  plaintiff  was  the  sole  owner  of  the  property.  Subsequently  the  plaintiff  took 
another  bill  of  sale  for  the  same  wood,  from  his  vendor.  At  the  time  of  the  first  bill  of  sale, 
it  was  afi^reed,  in  writing^,  between  the  parties,  that  the  plaintiff  would  sell,  to  his  vendor, 
the  wood,  if,  by  a  certain  date,  the  latter  paid  him  the  sum  of  one  thousand  eight  hundred 
dollars.  Held,  that  the  whole  contract  was  an  absolute  sale,  with  the  privilege  to  repurchase 
reserved  to  the  vendee;  that  the  vendee  was  the  sole  owner  of  the  wood,  and  was  not  guilty 
of  a  breach  of  warranty  in  representing  himself  as  suctt  in  his  application  for  insurance. 

Fire  Insurance— Amount  of  Loss— Statement  in  Proof  of  Loss.— In  an  action  afsainst 
a  fire  insurance  company,  to  recover  the  amount  of  a  loss,  the  assured  is  not  limited  to  the 
amount  claimed  in  the  proof  of  loss,  if  he  was  induced  to  execute  the  same  through  the  false 
representations  of  the  company's  adjuster. 

WHEN  THE  Evidence  is  conflicting,  the  findings  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

T.  C.  Van  Ness,  for  the  appellant. 
A.  P.  Catlin,  for  the  respondent. 

FooTE,  C.  This  is  an  action  upon  a  fire  insurance  policy.  The 
evidence  shows  that  just  before  the  policy  was  issued,  Cook,  the 
plaintiff,  had  a  debtor,  one  Cardwell;  that  Card  well  wanted  to  get 
some  more  monev  from  Cook  and  offered  to  sell  him  a  certain  fifteen 
hundred  cords  of  wood  in  payment  of  the  money  which  had  been, 
and  was  about  to  be  procured  by  him;  that  as  a  part  of  this  nego- 
tiation it  was  understood  that  Cook  was  to  insure  the  wood  to  be 
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tnuisf erred  to  him  by  Cardwell,  and  for  that  parpose  these  two  tIs- 
ited  one  Meredith,  who  was  the  agent  of  the  liiverpool,  London  and 
Globe  Lisnrance  Company,  resident  at  Folsom.  Upon  stating  to 
this  agent  the  nature  of  the  proposed  sale,  Cook  was  advised  by  him 
to  take  a  bill  of  sale  from  Cardwell  of  the  wood,  and  farther,  to 
take  possession  of  it,  as  the  parties  Cook  and  Cardwell  seemed 
desirous  that  the  transaction  should  be  a  sale  and  not  a  mortgage. 
Accordingly,  a  bill  of  sale  was  drawn  by  the  agent,  and  signed  by 
Cardwell  and  a  formal  delivery  of  possession  was  taken  by  Cook  and 
the  wood  remained  at  the  spot  where  he  took  such  possession,  on 
the  bank  of  the  American  river,  and  he  was  never  after  that  divested 
of  its  possession  until  it  was  burned.  After  this  bill  of  sale  and 
delivery  of  possession  took  place  and  the  agent,  Meredith,  was,  by 
Cook  and  Cardwell,  put  in  possession  of  a  full  knowledge  of  the  title 
of  Cook  to  the  wood  and  all  the  facts  leading  up  to  and  surrounding 
this  sale  and  delivery,  he  made  out  an  application  addressed  to  the 
Liverpool,  London  and  Globe  Company  lor  an  insurance  policy  on 
this  property  in  the  sum  of  four  thousand  dollars,  and  Cook  signed 
the  same.  This  application  set  out  what  was  the  understanding  of 
the  agent,  Cook  and  Cardwell  at  that  time,  viz. :  that  Cook  was  the 
sole  owner  of  the  property.  It  was  forwarded  to  San  Francisco, 
and  in  due  course  of  mail  was  received  by  the  Liverpool,  London 
and  Globe  Company's  agent  there.  The  risk  was  not  accepted  by 
that  company,  but  it  submitted  the  application  to  the  Lion  Com- 
pany without  any  knowledge  of  it  on  the  part  of  Cook,  and  upon 
this  application,  thus  submitted,  the  Lion  Company  issued  its  policy 
to  Cook,  and  it  was  forwarded  through  the  L.  L.  and  G.  Co.  to 
Meredith,  the  latter  company's  agent  at  Folsom;  Cook  at  that  time 
was  absent  and  Meredith  informed  Cardwell  of  the  arrival  of  the 
policy  and  that  the  premium  on  it  ought  to  be  paid;  thereupon 
Cardwell  paid  to  Meredith  for  Cook  the  amount  of  the  premium  for 
the  Lion  Company,  which  company  received  it.  This  wood  was 
after  that  time  burned,  with  five  hundred  other  cords  of  wood 
which  Cook  had  bought  from  Cardwell  and  which  was  piled  near 
that  first  purchased.  An  adjuster  was  sent  up  to  Folsom  after  the 
wood  was  destroyed  by  fire,  to  look  into  the  matter.  NeiUier  he 
nor  his  company  at  this  time  seem  to  have  claimed  that  the  policy 
thus  issued  to  Cook  was  void.  Their  claim  appears  to  have  been 
that  he  had  only  a  lien  upon  the  wood  for  the  money  he  had  paid 
Cardwell  for  it,  viz. :  the  sum  of  two  thousand  two  hundred  and 
ninety  dollars;  that  he  was  not  the  sole  owner  of  the  wood,  and 
that  his  insurable  interest  amounted  in  no  event  to  more  than  the 
sum  above  stated.  It  also  appeared  that  after  the  insurance  policy 
was  issued  Cook  took  a  second  bill  of  sale  from  Cardwell  including 
tiie  one  thousand  five  hundred  cords  of  wood  first  sold  and  de- 
hvered,  and  the  five  hundred  last  sold,  and  that  at  that  time  five  hun- 
dred and  fifty  dollars  of  the  two  thousand  two  hundred  and  ninety 
dollars  was  paid  Cardwell;  it  also  appears  in  evidence  that  at  the 
time  of  the  first  sale  it  was  agreed  in  writing  between  Cook  and 
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Oardwell  that  the  former  would  sell  to  the  latter  the  fifteen  hundred 
cords  of  wood  if  by  a  certain  date  Oardwell  paid  Oook  the  sum  of 
one  thousand  eight  hundred  dollars. 

The  whole  contract  in  writing  between  Cook  and  Oardwell,  com- 
prised in  both  the  bill  of  sale  and  the  agreement  contemporaneous 
with  it,  was  a  sale  with  the  privilege  to  repurchase  reserved  to  the 
vendor.  It  was  simply  in  effect  this,  that  Oardwell,  upon  paying  to 
Oook  within  a  certain  time,  and  that  but  a  brief  one,  a  certain  sum 
of  money,  might  repurchase  the  property,  or,  what  is  the  same  thin^, 
divest  title  from  Oook,  which  had  by  the  sale  vested  in  him:  Hay  me 
V.  Bobertson,  68  Ala.,  40,  and  cases  there  cited;  Hickman  v.  Can- 
trell,  9  Yerger,  172;  Magee  v.  Oatchings,  33  Miss. ,  673, 693.  It  was 
not  a  mortgage  or  a  pledge:  Jones  on  Ohattel  Mortgages,  sec.  26. 
In  this  case  the  transaction  was  based,  it  is  true,  upon  a  previously 
existing  debt,  and  the  question  to  be  settled  is  whether  the  intention 
of  the  parties  was  to  cancel  that  debt  or  secure  it,  and  this  again,  is 
a  question  of  fact  to  be  determined  by  the  negotiations  had  at  the 
time,  and  the  subsequent  acts  of  the  parties:  Jones  on  Mortgages, 
sec.  326.  Here  a  debt  was  paid,  and  no  claim  afterwards  made  for 
it,  the  party  purchasing  expressly  declared  that  he  would  not 
take  a  mortgage  but  must  have  a  sale  of  the  property  to  him- 
self. A  bill  of  sale  was  written  and  signed,  and  the  property  was 
delivered  to  the  vendee  by  the  seller,  and  taken  possession  of  by 
him,  and  no  acts  of  ownership  have  since  been  exercised  by  the 
vendor  over  it,  he  having  the  privilege  conceded  to  him,  that  if  he 
would  pa^  at  a  certain  time  a  certain  price  for  the  properly  he  mi^ht 
purchase  it,  and  that  was  the  full  extent  of  his  rights,  and  the  btle 
to  the  wood  vested  in  Oook:  Jones  on  Mortgages,  sec.  326;  Hooper 
V.  Bailey,  28  Miss.,  328.  So  that  when  Oook  signed  the  application 
which  was  made  out  by  Meredith,  and  described  himself  as  the  sole 
owner  of  the  wood,  he  described  his  tiUe  truthfully,  and  committed 
no  breach  of  warranty  as  to  the  policy  issued  by  the  Lion  Insurance 
Company.  The  plaintiff  did  nothing,  so  far  as  the  application  was 
concerned,  to  forfeit  the  policy,  even  conceding  that  it  was  an  ap- 
plication which  the  Lion  Company  might  justly  consider  as  made  to 
itself. 

But  it  is  said  Oook  cannot  recover  from  the  Lion  Company  any- 
thing more  than  the  amount  claimed  in  the  proof  of  loss,  viz.,  tibe 
sum  of  two  thousand  two  hundred  and  ninety  dollars.  This  cannot 
be  so.  It  sufficiently  appears,  although  on  this  point  the  evidence 
is  conflicting,  that  the  insurance  adjuster  did  not  deal  fairly  with 
Oook,  in  getting  him  to  sign  and  swear  to  the  proof  of  loss,  and  we 
do  not  think  tne  latter  should  be  bound  by  any  such  statement. 
When  an  adjuster  faithfuUv  and  fairly  obtains  an  affidavit  of  loss 
from  one  claiming  against  his  company,  it  is  to  be  commended;  but 
when  the  contrary  appears,  as  in  this  case,  the  party  thus  entrapped 
should  not  be  bound  by  it  to  his  prejudice. 

The  Lion  Company  was  not  deceived  by  Oook  in  an]^  way;  he 
stated  nothing,  that  affects  his  rights,  untruthfully  to  it  or  its  agents, 
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either  verbally  or  in  writing.  He  is  shown  to  have  been  the  sole 
owner  of  the  property  insured,  to  have  suffered  the  full  amount  of 
the  loss  as  such  owner,  and  through  no  fault  of  his. 

As  to  the  point  made  that  jfche  question  asked  Meredith  ''  what  he 
knew  of  the  transaetion"  as  between  Cook  and  Oardwell,  was  imma- 
terial, we  are  of  opinion  that  it,  and  the  evidence  he  gave  in  answer 
thereto,  were  admissible,  because  it  was  proper  that  all  the  nego- 
tiations had  at  the  time  the  bill  of  sale  was  made,  and  also  the  sub- 
sequent acts  of  the  parties  in  relation  thereto,  should  be  considered 
in  determining  the  question  of  fact  as  to  whether  the  intention  of 
the  parties  was  to  cancel 'the  debt  or  secure  it:  Jones  on  Mortgages, 
see.  326. 

One  of  the  main  facts  to  be  determined  by  the  court  who  tried 
the  case^  a  jury  bein^  waived,  was  whether  the  bill  of  sale  repre- 
sented an  absolute  sale  of  the  wood,  or  was  executed  for  security. 
This  was  a  question  to  be  decided  by  that  tribunal  on  a  preponder- 
anee  of  evidence,  as  if  before  a  jury:  Perkins  v.  Eckert,  65  Cal., 
^90-404.  The  court  having  determined  this  question  in  the  affirma- 
tiye,  and  a  conflict  of  evidence  on  the  point  appearing  to  exist,  the 
jo^ment  should  not  be  reversed. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment  and  or- 
der den3ring  a  new  trial  should  be  affirmed. 

Bbabus,  0.,  and  Bslohisb,  C.  0.,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  20.073. 

People  r.  O'Neil. 

In  Bank.     FOed  Aufftxd  t6, 1886. 

MoBDis  HI  FiBST  DiOBKBoEBROirBOcm  iNBTRDonoNB  WHIN  Imm ATBRiAL.  —  Where  a  de- 
fendaai  «  oonvicted  of  murder  in  the  first  degree,  an  erroneous  instruction  as  to  whether  a 
boBudde  committed  without  deliberation  is  murder  in  the  second  degree,  or  manslaughter,  is 
without  prejudice  to  the  defendant,  and  therefore  no  ground  for  reversal. 

TBI  Samb— DmHDANT  W1TNB88  IN  0¥rN  BniALr— iNSTBaonoMS  Aa  to  WizaHT  or 
SviDmoB. — In  a  prosecution  for  murder,  where  the  defendant  offers  himself  as  a  witness  in 
his  own  behalf,  the  court  may  instruct  the  jury,  that,  in  considering  the  weight  and  effect  to 
U  sivoi  to  his  evidence,  they  should  consider  his  relation  and  the  situation  under  which  he  gives 
bis  testimony,  the  consequences  to  him  relating  from  the  result  of  the  trial,  and  all  the  in- 
duoonents  and  temptations  which  would  ordinarily  influence  a  person  in  his  situation. 

Nbw  Tbial->Ix8anitt— EviUKNOK.— The  evidence  of  the  defendant's  insanity,  upon  which 
'  —^—1  for  a  new  trial  was  based,  considered  and  held  insufficient. 


Appeal  from  a  judgment  of  the  superior  court  of  Sierra  county, 
entered  upon  a  yerdict  convicting  the  defendant  of  murder,  and 
from  an  order  denying  him  a  new  trial.   The  opinion  states  the  facts. 

M.  Parley^  for  the  appellant. 

E.  C.  JUarahall,  attorney  genercd,  for  the  respondent. 

Mqbsbsos,  0.  J.  The  defendant  was  tried  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  sentenced  to  be  hanged. 
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The  first  point  made  on  his  behalf  on  the  appeal  is,  that  the  court 
erred  in  giving  the  jnry  the  following  instruction: 

''  The  unlawful  killing  must  be  witii  the  clear  intent  to  take  life  in 
order  to  constitute  murder  in  the  first  degree.  It  must  be  formed 
upon  a  pre-existing  reflection,  and  not  upon  a  sudden  heat  of  pas- 
sion sumcient  to  preclude  the  idea  of  deliberation,  for  when  there 
is  a  want  of  dehberation  it  is  murder  in  the  second  degree."  The 
criticism  on  the  foregoing  instruction,  is  on  the  latter  part  of  it, 
that  is  to  say,  it  is  claimed  that  the  court  erred  in  telling  the  jury 
that  '*  when  there  is  a  want  of  deliberation  it  is  murder  in  the 
second  degree,"  as  the  crime  under  such  circumstances  '  might 
amount  to  manslaughter  only,  and  not  to  murder  in  the  second  de- 
gree. But  conceding  for  the  purpose  of  the  argument,  that  the  in- 
struction was  erroneous  in  the  concluding  paatt  of  it,  the  defendant 
was  not  prejudiced  thereby,  as  the  verdict  of  the  jury  was  for  mur- 
der in  the  first  degree.  It  matters  not,  therefore,  in  the  present 
case,  whether  a  homicide  committed  without  deliberation  is  murder 
in  the  second  degree  or  manslaughter  only:  People  v.  Swift,  6  West 
Coast  Bep.,  215. 

The  next  alleged  error  complained  of  is,  that  the  court  erred  in 
giving  the  following  instruction. 

*  "  The  defendant  has  ofiered  himself  as  a  witness  on  his  own  be- 
half on  this  trial,  and  in  considering  the  weight  and  effect  to  be 
given  his  evidence,  in  addition  to  noticing  his  manner  and  the 
probability  of  his  statements  taken  in  connection  with  the  evidence 
m  the  cause,  you  should  consider  his  relation  and  the  situation 
under  which  he  gives  his  testimony,  the  consequences  to  him  relat- 
ing from  the  result  of  this  trial,  and  all  the  inducements  and  tempta- 
tions which  would  ordinarily  influence  a  person  in  his  situation. 
You  should  carefully  determine  the  amount  of  credibility  to  which 
he  is  entitled.  If  convincing  and  carrying  with  it  a  belief  in  its 
truth,  act  upon  it;  if  not,  you  have  a  right  to  reject  it."  The  fore- 
going instruction,  or  one  to  the  same  effect,  has  been  considered 
and  approved  in  several  cases,  one  as  early  as  People  v.  Cronin,  34 
Cal.,  196,  and  another  as  late  as  People  v.  Morrow,  60  Id.,  147. 
But  independent  of  any  authoritative  decision  on  the  point,  we  think 
the  instruction  correct  in  principle,  as  was  said  by  the  court  in  the 
case  of  People  v.  Morrow:  "  It  is  only  by  virtue  of  a  provision  of 
the  code  that  he,  the  defendant,  is  permitted  to  testify  at  all,  and  it 
is  manifest  that  he  labors  under  the  strongest  temptation  to  which 
any  witness  could  be  subjected:"    60  Cal.,  147. 

There  is  but  one  other  point  in  the  case  deserving  of  notice,  and 
that  is  that  the  court  should  have  granted  a  new  tried  on  the  ground 
of  newly  discovered  evidence.  This  alleged  new  evidence  consists 
of  letters  written  by  the  defendant  since  the  homicide,  and  a  letter 
written  by  the  sheriff  of  Sierra  county.  It  is  claimed  that  this  evi- 
dence tends  to  establish  the  insanity  of  the  defendant; and  it  is  true 
that  the  defendant's  letters  are  verv  incoherent,  and  the  sheriff  ex- 
presses the  opinion  that  the  defendant  is  not  insane,  but  is  of  weak 
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mind.  We  do  not  think  that  these  letters,  by  any  means,  establish 
the  insanity  of  the  defendant^  or  that  they  constituted  legal  ground 
for  granting  him  a  new  trial.  No  evidence  was  introdaced,  on  the 
trial,  tending  to  establish  the  insanity  of  the  defendant,  and  that 
question  was  not  properly  before  the  court.  The  defendant  was  ex- 
amined at  great  length,  as  a  witness  in  the  case,  and  there  is  nothing 
in  his  evidence  to  indicate  to  the  court  that  he  was  insane,  or  to  make 
it  the  duty  of  the  court  to  try  the  question  of  his  sanity  under  sec- 
tion ly368y  of  the  penal  code. 

Judgment  and  order  affirmed. 

MxBiGK,  J. ,  Thobnton,  J. ,  MoRiNSTBT,  J.,  and  Boss,  J.,  concurred. 


No.  9,908. 

Oox  V.  Hates. 

DepaHmeiU  Ont.   FUed  Avffuit  96,  JS85. 

KjacmsvT— CknraTBUonoN  or  DuDa— Plaiktiff  Must  Bioovib  on  Stbinotr  or  His 
Owv  TnuL— Id  an  action  of  eiecfcmant,  the  platntiff  must  reoover  upon  the  strength  of  his 
•im  title;  and  where  both  partiee  daim  under  a  common  grantor,  a  prior  deed  to  the  plaintiff 
cauMyfe  be  enlaiged  by  a  snoeequent  deed  to  the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  Butte  ooupfyi 
entered  in  favor  of  the  defendant. 

Beardon  d  lireer,  for  the  appellant. 
L  S.  Bdcher^  for  the  respondent. 

Boss,  J.  The  only  difference  between  the  case  as  now  presented 
and  as  presented  on  the  former  appeal:  64  Oal.,  32;  is  that  on  the 
last  trial  the  plaintiff  was  permitted,  i^i^ainst  the  objection  and  ex- 
ception of  the  defendant,  to  put  in  evidence  a  deed  from  Hudson, 
ttie  common  grantor,  to  the  defendant  of  ''the  northeast  quarter  of 
section  sixteen,  township  seventeen  north,  range  three  east,  except- 
ing therefrom  a  certain  strip  of  said  quarter  section,  sold  by  F.  II. 
and  A.  O.  Larkin  to  A.  W.  Uam^bell,  and  also  the  easterly  one  hun* 
dred  acres  of  said  quarter  section,  sold  by  W.  E.  Hudson  to  A, 
Fraser  and  Thomas  Oox.  '* 

It  was  held  on  the  former  appeal  that  the  deed  from  Hudson  to 
Fraser  and  Oox  conveyed  only  seventy-seven  and  seventy-one  one-hun- 
dredihs  acres,  which  excluded  the  premises  in  controversy.  We 
know  of  no  principle  upon  which  the  former  conveyance  to  the 
plaintiff  can  be  held  enlarged  by  the  subsequent  conveyance  to  the 
defendant.  The  circumstance  that  the  deed  to  the  defendant  may 
not  have  conveyed  to  him  the  property  in  dispute  does  not  aid  the 
plaintiff  in  this  action  of  ejectment,  where  the  plaintiff  must  recover 
on  the  strength  of  his  own  title. 

Judgment  affirmed. 

MoKiNSTBT,  J.,  and  MoEeb,  J.,  concurred. 


Jk 
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Campbell  et  al.  t;.  J  Q 


DQKHimaU  Two.    Filed  At 
PBTinoN  roB  Involuntabt  Insolvknot  hbld  Sufi 


^ 


Appeal  from  certain  orders  of  the      ^^       Cl  ^ 

county,  entered  in  an  insolyency  procec     ^       ^ 
solyency  was  as  follows:  ^      J^ 

[Title  of  court.]  ffl 

To  the  Hon.  John  Caldwell,  superior 

The  petition  of  Wilcox  &  Powers  &  rH 

ton,  McCarthy  &  Co.  (a  co-partnership)  (jj    ^^ 

Wilhelm  and  William  Campbell,  all  re     q)      fi   ^ 
state  of  California,  respectfully  shows:       iK      ^    c 

That  Jas.  F.  Judd  and  M.  McDono     S      0    g 
name  and  style  of  **  J.  F.  Judd,"  are  inc  •^    x 

follows:  To  Wilcox,  Powers  &  Co.,  in  tl  ^    ^ 

forty-six  dollars  for  goods  delivered  to  CO    r 

ton,  McCarthy  &  Co.,  in  the  sum  of  four  ^    ^ 

for  goods  delivered  to  them  during  li  ^    o 

the  sum  of  six  dollars  and  seven^five  a  ^ 

them  during  1883;  to  Theodore  Wilheln  gj    > 

dollars  and  ninety-five  cents,  for  goods  delivered  to  thb. 
1883;  to  William  Campbell,  in  the  sum  of  two  hundred  and  ^ 
one  dollars  and  forty  cents  for  goods  delivered  to  tiiem  in  1883. 

That  all  of  said  debts  and  demands  accrued  in  this  state,  and  your 
petitioners  further  represent:  That  each  of  said  sums  are  due  and 
unpaid,  and  have  not  oeen  assigned  to  your  petitioners  in  whole  or 
part.  That  said  Jas.  F.  Judd  and  M.  McDonough  reside  in  said 
.county,  and  have  permitted  their  property  to  remain  under  attach- 
ment for  over  four  days,  and  that  they  are  insolvent,  and  have  so 
been,  before,  and  ever  since,  said  attachment  was  levied  on  their 
said  property.    That  the  said  insolvents  have  no  other  property. 

Wherefore,  your  petitioners  pray :  That  this  court  issue  an  order 
lo  show  cause,  at  a  time  and  place  fixed  by  this  court,  why  the  said 
J.  F.  Judd  and  M.  McDonough  should  not  be  adjudged  insolvents, 
and  the  surrender  of  their  estates  be  made  for  the  benefit  of  their 
creditors,  in  the  manner  required  by  insolvent  debtors. 

[Duly  verified.]  A.  Burbows, 

Attorney  for  Petitioners. 

Chaa.  W.  Kitta,  for  the  appellants. 

A.  Burrows,  for  the  respondents. 

The  Coubt.  Conceding,  without  deciding,  that  the  appellant  has 
the  right  to  prosecute  this  appeal,  we  are  of  opinion  that  the  record 
is  witnout  error.  The  contention  here  is,  tnat  the  petition  is  de* 
fective.  We  have  examined  it,  and  are  of  opinion  that  it  complies 
with  the  reouirements  of  the  statute,  and  is  sufficient* 

Orders  affirmed. 


Sup.  Ot.  Cal.]    Hedges  v,  Bupkmob  Court  of  Tuba  Co.  373 

No.  8,460. 

POTTEB  ET  AL.   V.   EOETH. 

Vepartment  One,    Filed  August  26^  1886, 

Fraud— Rbsoibsion  of  Contract— Allegations  or  CoMPLAyrr.— In  an  action  to  compel 
the  reconveyance  of  land,  the  plaintiff  must  aver  his  willingneas  to  restore  to  the  defendant 
the  consideration  paid«by  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Alameda  county, 
entered  in  favor  of  the  plaintiff.  This  was  an  action  to  compel  the 
reconveyance  of  land,  the  consideration  of  the  deed  beins  the  sale  of 
a  half  mterest  in  a  fruit  business,  the  value  of  which  plaintiffs 
alleged  to  be  fraudulently  overstated.  The  complaint  failed  to  allege 
that  the  sale  of  the  half  interest  be  set  aside  and  that  the  defendant 
be  restored  to  the  same. 

George  E,  WhUney^  for  the  appellant. 
Wm.  A.  Cornwall,  for  the  respondents. 

The  Court.  Upon  the  principle  that  he  who  seeks  equity  must 
do  equity,  the  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  sustain  the  demurrer. 


No.  9,72L 

HSDaES  ET  AL.    V.    SUPERIOR  CoURT  OF  YUBA  COUNTT. 

In  Bank,    Filed  August  27,  1886. 

Contempt— Violation  of  Injunction— Apfidavit— Corporations.— An  affidavit  on 
which  contempt  proceedings  were  based,  for  violating  an  injunction  which  had  been  issued  and 
served,  restraining  a  corporation,  its  officers,  agents,  superintendents,  manajB^ers,  servants  and 
employees,  from  tne  commission  of  certain  acts,  did  not  sta**  that  the  detendants  were  offi- 
cers, agents,  etc.,  of  the  corporation;  it  did  state  that  they  had  full  knowledge  of  the  ia> 
•uaoce.  service  and  effect  of  the  injunctiouL  that  they  did  the  acts  complained  ofin  violation 
thereot,  and  in  contempt  of  the  court  issmng  it.    Bdd,  that  the  affidavit  was  sufficient. 

Appugation  for  a  writ  of  prohibition.    The  opinion  states  the  facta* 
Orosa  dk  Simonds,  for  the  petitioner. 

E.  A.  Forbes,  Stabler  dt  Bayne^  E.  A.  Davia  and  /.  8.  Belcher ,  fat 
the  respondent. 

Mtriok,  J.  Application  for  a  writ  prohibiting  the  respondent  from 
proceeding  in  the  matter  of  an  alleged  contempt  committed  by  the 
petitioners.  An  injunction  had  been  issued  and  served,  restrain- 
ing a  corporation^,  its  officers,  agents,  superintendents,  managers, 
servants  and  employees  from  the  commission  of  certain  acts.  The 
affidavit  on  which  the  contempt  proceedings  were  based  did  not,  in 
terms,  state  that  the  petitioners  herein  were  officers,  agents,  super- 
intendents, managers,  servants  or  employees  of  the  corporation;  but 
it  did  state  that  they  had  full  knowledge  of  the  issuance,  service 
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and  effect  of  the  injanction,  that  they  worked  the  mine  of  the  corpora- 
tion, and  that  they  did  the  acts  complained  of  in  violation  of  the  in- 
innction,  and  in  contempt  of  the  authority  of  the .  oonrt  issuing  it. 
We  cannot  presume,  for  the  purposes  of  issuing  the  writ  prayed  for, 
that  the  petitioners  went  upon  the  ground  of  the  corporation  without 
its  authority,  and  committed  a  trespass,  and  worked  its  mine,  **with 
a  high  hand;"  but,  rather,  that  they  went  in  and  forked  the  mine 
with  the  consent  and  approbation  of  the  owner — that  their  opera- 
tions were  permitted,  if  not  approved  and  authorized.  Tested  by 
the  rules  ot  law  as  to  a  writ  of  prohibition,  we  think  the  affidavit 
sufficient. 

Writ  denied. 

Morrison,  G.  J.,  MoEee,  J.,  and  MoEinstrt,  J.,  concurred. 


No.  9.967 

Gabraboo  v.  State  of  Galifornia. 

Dtparimeni  One.    FOed  AuffuU  f7, 1886. 

Nov  RniDENT  Alixn  mat  Amion  Rights  in  Inhcritano&— A  non  rerident  alien  may 
sell  his  interest  in  the  property  of  an  estate,  which  he  has  inherited,  and  his  assignee  may 
appear  and  claim  it,  under  section  1,272  of  the  code  of  civil  procedure. 

Appeal  from  a  judgment  of  the  superior  court  of  Saoramento 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

8.  P.  Scaniker,  for  the  appellant. 
Page  dk  Edia,  for  the  respondent. 

Belgher,  G.  G.  It  appears  in  this  case  that  one  August  Leopold 
Mongard  dlied  intestate  in  Santa  Barbara  county  in  1870.  He  left 
surviving  him  a  widow  and  one  minor  child,  who  were  both  resid- 
ing in  the  republic  of  Ghile.  His  estate  was  administered  in  the 
probate  court  of  Santa  Barbara  counter,  and,  after  paying  all  claims 
against  it  and  the  expenses  of  administration,  there  was  left  the 
sum  of  fourteen  hundred  and  fifty-nine  dollars  in  gold  coin.  No 
one  appeared  to  claim  this  money  as  heir,  and  under  proceedings 
commenced  by  the  attorney-general,  in  pursuance  of  the  provisions 
of  section  1,269,  code  of  civil  procedure,  it  was  paid  into  the  state 
treasury.  The  property  of  the  estate  was  common  property,  and 
the  minor  child  died,  leaving  its  mother  its  only  heir. 

The  widow,  by  an  instrument  in  writing,  sold  and  transferred  to 
Garrasco,  the  petitioner,  all  her  right  to  the  proceeds  of  the  estate. 
The  petition  by  Garrasco,  under  section  1,272,  code  of  civil  proced- 
ure, that  this  money  be  paid  over  to  him,  was  signed  by  his  attorney 
in  fact  and  attorneys  at  law. 

The  case  was  tried,  the  attorney  general  appearing  for  the  state, 
and  judgment  rendered  in  favor  of  the  petitioner. 
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From  that  jadgment  the  appeal  is  taken. 

This  case  in  its  main  features  is  the  same  as  the  case  of  Lyons  et  aL 
T.  The  State  of  California,  jast  decided.  All  the  points  made  in 
that  case  are  made  here,  and  upon  those  points  nothing  more  need 
be  said. 

It  is  further  claimed  in  this  case,  that  if  the  widovirof  the  deceased 
could  have  appeared  and  claimed  the  proceeds  of  his  estate,  her 
assignee  cannot  do  so,  and  that  his  petition  therefore  states  no  cause 
of  action. 

At  common  lawalienS  could  not  take  property  by  descent  or  other 
mere  operation  of  law:  Farrell  y.  Enright,  12  CaL,  450;  Lick  v. 
Stockdale,  18  Cal.,  218. 

We  have  now  changed  the  rule  of  the  common  law  in  this 
respect  by  providing  that  ''any  person,  whether  citizen  or  alien, 
may  take,  hold  or  dispose  of  property,  real  or  personal,  within  this 
state:"  Sec.  671,  C.  0.  We  have  also  provided  that  the  "code 
establishes  the  Jaw  of  this  state  respecting  the  subjects  to  which  it 
relates,  and  its  provisions  are  to  be  liberally  construed  with  a  view 
to  effect  its  objects  and  promote^  justice:"  Sec.  4,  C.  C. 

A  non-resident  alien  may  take  property  by  succession,  but  he 
must  appear  and  claim  it  within  a  given  time:  Sec.  672,  C.  C. 
This  as  we  held  in  Lyons  v.  State  of  California,  supra^  does  not 
mean  that  he  must  necessarily  appear  in  person.  The  manifest  ob- 
ject of  the  provisions  of  the  codes,  touching  this  matter,  was  to  give, 
to  non-resident  aliens  substantially  the  same  rights  to  the  property 
of  a  deceased  relative,  as  are  secured  to  resident  aliens  by  the  con- 
stitution. And  these  provisions  must  be  liberally  construed  to 
effect  the  object  intended. 

Ordinarily  one  who  has  property,  whether  it  be  tangible  or  a  mere 
right  of  action,  may  sell  it,  and  the  purchaser  will  nave  and  may 
assert  the  same  right  to  it  that  the  seller  had.  A  resident  alien 
might  sell  his  interest  in  the  property  of  an  estate  and  the  pur- 
cha^r  would  be  permitted  to  appear  and  take  that  interest.  Why 
should  not  the  non-resident  alien  and  his  assignee  have  the  same 
rights  in  this  respect  as  the  resident  alien  and  his  assignee  ? 

The  non-resident  must  *' appear  and  claim"  the  property,  but  he 
does  that  whether  his  appearance  be  in  person  or  by  attorney,  or  by 
an  assignee.  To  give  the  word  *'  appear  "  any  other  meaning  would 
be  evidence  that  we  construe  narrowly  and  not  liberally  the  provis- 
ions of  the  codes. 

The  judgment  we  think  should  be  affirmed. 

SsABLS,  C.  and  Foote,  C,  concurred.  • 

Bt  thb  Coubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  jadgment  is  affirmed. 
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« 

No.  11,049. 

Smith  v.  Strotheb,  Auditor,  etc. 

In  Bank,    Filed  August  g7,  18S5. 

Official  Shobthand  REPORTERa— Act  ok  March  21, 1885,  Con9TITDtio»al.— The  legis- 
lature passed  an  act,  approved  March  21,  1885,  entitled,  '*  an  act  to  amend  section  274  of  an 
act  entitled,  *  an  act  to  establish  a  civil  code  of  pn»cedure,'  relative  to  the  compensation  of 
court  reporters,"  by  which  it  is  provided  that  the  official  reporter  shall  receive  as  compensa- 
tion  for  his  services  a  monthly  salary,  to  be  fixed  by  the  judge  by  an  order  duly  entered  on 
the  minutes  of  the  court,  which  salary  shall  be  paid  out  of  the  treasury  of  the  county  in  the 
B»me  manner  and  at  the  same  time  as  the  salaries  of  county  officers,  with  a  proviso  to  the 
efifect  that  such  salary  shall  not  exceed  three  hundred  dollars  per  month  in  counties  having  a 
population  of  one  hundred  thousand  and  over,  and  shall  not  exceed  two  hundred  and  seventy' 
five  dollars  per  month  in  counties  havint^  a  population  less  than  one  hundr-d  thousand  and  ex* 
ceeding  fifty  thousand,  and  so  on  to  and  including  counties  having  a  population  less  than  five 
thousand  in  which  the  maximum  is  fixed  at  seventy-five  dollars  per  month.  The  act  further 
provides  that  "  in  civil  cases  in  which  the  testimony  is  taken  down  by  the  official  reporter, 
each  party,  shall  pay  a  per  diem  of  two  dollars  and  fifty  cents  before  judgment  or  verdict 
therein  is  entered,  and  where  the  testimony  is  tranncribed  the  party  or  parties  ordering  it 
shall  pay  ten  cents  per  folio  for  such  transcription  on  deliver^^  thereof;  said  per  diem  and 
transcription  fees  to  be  paid  to  the  clerk  of  the  court,  and  by  him  paid  into  the  treasury  of 
the  county,  and  such  portion  as  shall  be  paid  by  the  prevailing  party  may  be  taxed  as  costs  in 
the  case."  Held,  that  such  act  was  not  unconstitutional;  that  it  was  not  a  delegation  of 
legislative  power  to  the  judiciary  or  in  violation  of  the  constitutional  provision  requiring  a 
uniform  system  of  county  governments,  or  because  it  imposes  a  new  set  of  officials  upon  the 
people,  in  contravention  ot  section  6,  article  xi.,  of  the  constitution. 

Appeal  from  a  jadgment  of  the  superior  coart  of  the  olty^and  coanty 
of  San  Francisco,  entered  in  favor  of  the  defendant,  in  a  proceeding 
to  compel  him  to  audit  plaintiff's  demand  as  official  reporter.  The 
opinion  states  the  facts. 

W.  M.  Pieraon  and  A.  L.  Hart,  amiaxa  curiae,  for  the  appellant. 
John  Z.  Love,  for  the  respondent. 

Boss,  J.  The  last  legislatare  passed  an  act,  approved  March  21, 
1885,  entitled  ''  An  act  to  amend  section  274  of  an  act  entitled  'an 
act  to  establish  a  civil  code  of  procedure,*  relative  to  the  compen- 
sation of  court  reporters,"  bj  which  it  is  provided  that  the  official 
reporter  shall  receive  as  compensation  for  his  services  a  monthly 
salary,  to  be  fixed  by  the  judge,  by  an  order  duly  entered  on  the 
minutes  of  the  courl^  which  salary  shall  be  paid  out  of  the  treasury 
of  the  county,  in  the  same  manner  and  at  the  same  time  as  the  sala- 
*ries  of  county  officers,  with  a  proviso  to  the  effect  that  such  salary 
shall  not  exceed  three  hundred  dollars  per  month  in  counties  having 
a  population  of  one  hundred  thousand  and  over,  and  shall  not  ex- 
ceed two  hundred  and  seventy-five  dollars  per  month  in  counties 
having  a  population  less  than  one  hundred  thousand  and  exceeding 
fifty  thousand,  and  so  on  to  and  including  counties  having  a  popu- 
lation less  than  five  thousand,  in  which  the  maximum  is  fixed  at 
seventy-five  dollars  per  month.  The  act  contains  other  provisions 
not  important  to  mention,  and  further  provides  that  **  in  civil  cases 
in  which  the  testimony  is  taken  down  by  the  official  reporter,  each 
party  shall  pay  a  per  diem  of  two  dollars  and  fifty  cents  before 
judgment  or  verdict  therein  is  entered,  and  where  the  testimony  is 
transcribed,  the  party  or  parties  ordering  it  shall  pay  ten  cents  per 
folio  for  such  transcription  on  delivery  thereof;  said  per  diem  and 
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transcription  fees  to  be  paid  to  the  olerk  of  the  court,  and  by  him 
paid  into  the  treasury  of  the  coanty,  and  snch  portion  as  shall  be 
paid  by  the  prevailiDg  party  may  be  taxed  as  costs  in  the  case." 

The  act  is  claimed  to  be  violative  of  the  coastitution  in  three 
respects:  First,  as  ''a  delegation  of  legislative  power  to  the  judi- 
ciary;" second,  "  in  violation  of  the  constitutional  provision  requir- 
ing a  aniform  system  of  county  governments,"  and,  third,  because 
it  imposes  a  new  set  of  officials  upon  the  people,  in  contravention  of 
section  6,  article  xi.,  of  the  constitution." 

Of  course,  we  have  nothing  to  do  with  the  policy  of  the  law,  and 
it  is  our  duty  to  sustain  it  unless  we  can  see  clearly  that  it  is  in  con- 
flict with  the  paramount  law  of  the  state.  And  this  we  cannot  do. 
In  so  far  as  the  right  to  confer  upon  the  judges  the  power  and  duty 
of  fixing  the  compensation  of  reporters  is  concerned,  the  provisions 
of  the  act  in  question  are  similar  to  those  of  all  of  the  former  stat- 
utes upon  the  subject,  commencing  with  the  act  of  May  17,  1861 : 
Statutes  1861,  page  497.  Immediately  prior  to  the  adoption  of  the 
codes,  the  law  with  respect  to  phonographic  reporters  of  the  courts 
in  San  Francisco,  was  contained  in  the  act  of  March  13,  1866: 
Stats.  1865-6,  p.  232;  and  in  the  act  of  March  28,  1868:  Stats. 
1867-8,  p.  425.  Each  of  those  statutes,  as  well  as  the  provisions  of 
the  code  of  civil  procedure,  authorized  the  judge  to  fix  the  compen- 
sation of  the  reporter  in  certain  cases.  And  in  Ex  parte  Beis,  64 
Cal.,  234,  it  was  said  that  whether  the  acts  of  1866  and  1863  or  the 
provisions  of  the  code  were  to  control  the  determination  of  that  case 
was  immaterial,  as  '*  in  either  case,  just  before  the  adoption  of  the 
present  constitution,  the  district  court  and  county  court  could  legally 
employ  the  power  of  appointing  a  shorthand  reporter,  fix  his  com- 
pensation in  criminal  cases  and  order  such  compensation  to  be  paid, 
and  it  was  the  duty  of  the  treasurer  to  pay  the  same  upon  the  order 
of  the  court.*'  It  is  true  that  the  point  now  made  was  not  made  in 
Ex  parte  Beis,  nor  does  the  constitutionality  of  the  various  statutory 
provisions  conferring  upon  the  courts  the  power  of  fixing  the  com- 
pensation of  reporters  seem  ever  before  to  nave  been  raised  in  this 
state. 

In  our  opinion,  the  point  is  not  well  taken.  Phonographic  re- 
porters are  officers  of  the  court  in  the  same  sense  that  sheriffs  and 
clerks  are.  They  constitute  part  of  the  judicial  system  of  the 
state.  The  court  may  fix  the  fees  of  referees,  commissioners,  keepers, 
etc.,  in  proper  cases — why  not  of  reporters?  We  see  in  the  act  of 
doing  so  none  of  the  characteristics  of  legislation.  Nor  does  it  in  any 
manner  contravene  that  provision  of  the  constutition  requiring  the 
legislature  to  establish  '^a  uniform  system  of  county  governments." 
Phonographic  reporters  are  not  county  officers,  and  have  nothing  to 
do  with  county  governments.  They  are,  as  already  said,  officers  of 
the  courts,  and  constitute  a  part  of  the  judicial  system  of  the  state. 
Nor  does  the  act  in  question  "  impose  a  new  set  of  officials  upon  the 
people,  in  contravention  of  section  6,  of  article  xi.,  of  the  state  con- 
stitation."    The  ^'officials"  referred  to  in  the  act  of   March  21, 
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1885,  were  already  proyided  for  by  law.  See  Ex  parte  Reis,  64  Cal., 
233,  and  the  statntes  there  and  herein  before  referred  to. 

Section  6,  of  article  xi.,  of  the  constitution,  cited  in  support  of 
this  point  of  respondent,  reads: 

*' Corporations  for  municipal  purposes  shall  not  be  created  by 
special  laws;  but  the  legislature,  by  general  laws,  shall  provide  for 
the  incorporation,  organization  and  classification,  in  proportion  to 
population,  of  cities  and  towns;  which  laws  may  be  altered, 
amended  or  repealed.  Cities  and  towns  heretofore  organized  or  in- 
corporated may  become  organized  under  such  general  laws  when- 
ever a  majority  of  the  electors  voting  at  a  general  election  shall  so 
determine,  and  shall  organize  in  conformity  therewith ;  and  cities 
or  towns  heretofore  or  hereafter  organized,  and  all  charters  thereof 
framed  or  adopted  by  authority  of  this  constitution,  shall  be  sub- 
ject to  and  controlled  by  general  laws." 

The  framers  of  the  constitution,  as  we  had  occasion  to  say  in  Staude 
V.  Election  Commissioners,  61  Cal.,  320,  meant  something, when  they 
inserted  the  provision  that  '*  cities  or  towns  heretofore  or  hereafter 
organized,  and  all  charters  thereof  framed  or  adopted  by  authority 
of  this  constitution,  shall  be  subject  to,  and  controlled  by,  general 
laws,  '*  and  we  are  not  at  liberty  to  hold  that  they  did  not  mean  what 
they  said.  Giving,  as  they  did,  to  all  cities  and  towns,  and  cities 
and  counties,  the  right  to  organize  under  a  general  act  of  incorpora- 
tion, which  the  legislature  was  directed  to  pass,  or  to  continue  their 
existence  under  their  existing  charters,  as  they  might  elect,  they 
nevertheless  said  that  whichever  course  should  be  pursued,  such 
cities  and  towns,  and  cities  and  counties,  should  be  subject  to  and 
controlled  bv  general  laws — such  general  laws  as  should  be  passed 
by  the  legislature,  other  tiian  those  for  the  '^  incorporation,  organ- 
ization and  classification  "  of  cities  and  towns.  The  constitution  has 
provided,  in  effect,  that  the  city  and  county  of  San  Francisco  shall 
not  be  compelled  to  surrender  its  present  charter  for  one  it  does  not 
want;  and,  further,  that  its  charter  shall  not  be  changed  by  special 
legislation,  directly  nor  indirectly,  under  the  guise  of  laws  relating 
to  cities,  or  cities  and  counties,  containing  a  population  of  more  than 
one  hundred  thousand  inhabitants.  At  the  same  time,  recognizing 
the  fact  that  the  city  and  county  of  San  Francisco  remains  a  subdi- 
vision of  the  state,  tne  constitution  has  said,  in  effect,  that  it,  as  well 
as  all  other  cities  and  towns  heretofore,  or  hereafter,  organized, 
shall  be  subject  to  and  controlled  by  such  general  laws  as  the  le^s- 
lature  shall  enact,  other  than  those  for  the  incorporation,  oi^aniza- 
tion  and  classification,  in  proportion  to  population  of  cities  and 
towns. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer. 

Thornton,  J.,  and  Morrison,  C.  J.,  concurred. 

MoEiNSTRY,  J.,  OONOURRINO.     I  conour  in  the  judgment,  and  in 
the  conclusion  that  the  act  of  March  21,  1885,  is  viuid  and  operative. 
Myrick,  J.,  dissented. 
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BBowBiNa  V.  Bbowbing. 

Filed  August  i,  1886. 

MxynoK  to  Dissolve  Attaohmbnt—Appbal— Affidavits  udst  bb  Identified.— Affida- 
TitB  used  on  a  motion  to  diasolve  an  attachment,  are  not  part  of  the  judgment  roll,  and 
will  not  be  conaidered  op,  appeal,  unlesa  embodied  in  a  bill  of  ezoeptiona,  or  identified  by  the 
derk. 

Appeal  from  an  order  refusing  to  dissolye  an  attachment.  The 
opinion  states  the  facts. 

Darke  dt  Kenner,  for  the  appellant. 
Arthur  Brotan,  for  the  respondent. 

Zans,  C.  J.  The  plaintiff  in  this  case  filed  his  complaint  in  the 
office  of  the  clerk  of  the  third  district  court,  and  the  defendant  his 
answer.  The  plaintiff  also  filed  an  affidavit  in  which  he  alleged 
that  defendant  was  disposing  of  his  property  with  intent  to  defrand 
his  creditors.  And  an  attachment  writ  issued  by  virtue  of  which 
defendant's  property  was  seizefl.  The  defendant  entered  a  motion 
to  discharge  the  attachment  for  the  reason  that  the  charge  of  fraud 
was  untrue,  and  presented  affidavits  in  its  support,  and^the  plaintiff 
presented  counter  affidavits.  The  motion  was  overruled  by  the 
court  and  defendant  excepted  and  appealed  from  the  order.  The 
issue  determined  by  the  court  was  one  of  fact  and  the  evidence  con- 
sisted of  affidavits.  In  order  to  determine  this  issue  we  must  have 
the  evidence  before  us.  Some  of  the  affidavits  used  on  the  hearing 
of  the  motion  in  the  court  below,  were  copied  into  the  transcript, 
others  were  not,  and  those  copied  were  not  identified  in  the  clerk's 
certificate  as  the  ones  used,  nor  are  they  found  in  the  bill  o(  excep- 
tions. Except  in  cases  in  which  default  is  entered,  the  judgment 
roll  consists  of  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or 
finding  of  the  court  or  referee,  all  bills  of  exceptions  taken  and 
filed,  and  a  copy  of  any  order  made  on  demurrer,  or  relating  to  a 
change  of  parhes,  and  a  copy  of  the  judgment.  The  affidavits  were 
not  a  part  of  the  judgment  roll:  Sec.  551,  p.  251,  Laws  Utah,  1884. 
See.  538,  p.  249,  Ibid,  provides  that  "  the  judgment  roll  and  the 
affidavits  or  biU  of  exceptions  or  statement,  as  the  case  may  be, 
used  on  the  hearing,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting  or  refusing 
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a  new  trial,  unless  the  motion  be  made  on  the  minutes  of  the  court, 
and  in  that  case  the  judgment  roll  and  a  statement  to  be  subse- 
quently prepared,  with  a  coi>7  of  the  order,  shall  constitute  the 
record  on  appeal."  This  section  applies  to  records  on  appeal  from 
judgments  granting  or  overruling  motions  for  new  trials. 

On  appeal  from  an  order  granting  or  refusing  a  motion  to  dissolve 
an  attachment,  there  is  no  statute  making  the  motion  itself  or  the 
affidavits  a  part  of  the  record  without  a  bill  of  exceptions.  But  if 
it  were  conceded  that  a  bill  of  exceptions  was  unnecessary  to  bring 
such  affidavits  before  this  court  we  hold  that  all  the  evidence  heard 
upon  the  motion  to  discharge  should  be  found  in  the  record  and  if 
consisting  of  affidavits,  they  should  also  be  specified  in  the  certificate 
of  the  clerk  and  identified.  In  the  case  of  Paine  v.  Linhill,  10  Cal., 
370,  the  court  said:  "  The  practice  act,  after  designating  the  man- 
ner in  which  statements  shall  be  prepared,  expressly  excepts  ap- 
peals, from  an  order  made  upon  amdavits  filed,  and  provides  that 
the  affidavits  shall  be  annexed  to  the  order  in  place  of  the  statement: 
Sections  337,  343.  All  that  is  required  then,  in  such  a  case,  is,  that 
the  certificate  of  the  clerk  should  specify  the  affidavits  used,  and  to 
enable  him  to  do  so,  he  should,  at  the  time,  mark  them  as  filed  on  the 
motion."  The  California  statute  referred  to  applies  to  all  orders 
made  upon  affidavits  filed.  In  that  it  differs  from  the  Utah  statute. 
If  we  concede,  however,  that  section  538  of  the  Utah  statute  above 
quoted,  applies  to  all  orders  made  upon  affidavits  filed,  still  we  cannot 
reverse  the  judgment  of  the  court  below;  first,  because  all  the  affi- 
davits used  on  the  hearing  of  the  motion  are  not  found  in  the  tran- 
script; second,  those  copied  into  the  transcript  are  not  specified  in 
the  certificate  of  the  clerk,  they  are  not  marked  as  filed  on  the  mo- 
tion or  identified  in  any  way.  Such  a  practice  would  result  in  un- 
certainty* and  in  reversals  on  imperfect  or  partial  records.  We 
are  of  the  opinion  that  the  order  appealed  from  cannot  be  disturbed 
on  this  record.    It  is  therefore  affirmed. 

Emebson,  J.,  and  Twiss,  J.,  concurred. 
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No.  9,610. 
MaULDIN  V.  Oox  ET  AL. 
Devartmmt  One,    Filed  Auffutt  S7,  1886. 

'  HOUSTKAD— LSASl  AND  DbID  OF    BT  HUBBAND— HuBBAND  OR  TENANT    GaNNOT    HOLD 

ADYXBSiLT—PoBfiBSBioN— Nones.— Plaintiff  and  her  husband,  on  the  thirty-firai  of 
An^fust,  1860,  jointly  executed  a  declaration  of  homestead  on  the  land  in  controveny,  and 
cootinued  to  reside  thereon  until  1867.  On  September  27,  1871,  the  husband  executed  a 
lease  of  the  premises  to  defendants  for  a  term  of  two  years  from  February  8, 1872.  This 
lease  was  duly  acknowledged  and  recorded  June  11, 1872.  On  that  day  the  husband  executed 
and  deliverea  to  defendants  a  second  lease  of  the  same  premises  for  a  term  of  ten  yean  from 
JaDnary  1, 1874,  lease  acknowledged  and  recorded  June  11, 1872.  On  the  twenty-fifth  day  of 
October,  1876,  said  husband  executed  to  defendants  a  deed  of  conveyance  of  all  the  land  in 
qaeatioo,  which  deed  was  duly  acknowledged  and  delivered  by  the  grantor,  but  never  re- 
corded. On  the  twenty-second  day  of  January,  1880,  said  husband  executed  and  delivered 
to  defendants  a  third  lease  of  the  same  premises  for  a  term  of  ten  years  from  date.  The 
lease  was  signed  and  acknowledged  by  aefendants  also,  and  duly  recorded  at  request  of  de- 
fendant Clark,  January  31,  1880.  No  consideration  was  actually  paid  therefor.  The  plaint- 
iff herein  was  not  a  party  to  either  or  any  of  the  leases,  or  to  the  deed  of  conveyance,  and 
had  no  knowledge  of  the  execution  or  existence  of  said  deed,  until  after  the  death  of  her  hus- 
band in  1882.  i>efendants  entered  into  possession  under  their  first  lease,  and  have  ever 
iinoe  retained  such  possession,  using  the  land  for  grazing  and  other  purposes,  of  which  pos- 
Rssion  by  defendants,  plaintiff  was  cognizant  Held^  that  until  the  delivery  of  the  deed, 
Ihe  defendants,  as  tenants  of  the  husband,  were  estopped  from  denying  his  title;  that  the 
locKf  tn  qtio^  being  a  homestead,  the  husband  could  not  nold  the  same  adversely  to  his  wife, 
and,  consequently,  the  defendants  could  not  claim  adversely  to  her;  that  the  defendants, 
having  entered  into  possession  under  the  leases,  could  not  claim  adversely  to  her,  during 
the  continuance  of  the  terms,  as  she  never  had  any  actual  or  constructive  notice  of  the  de- 
fendant's deed,  or  possession  oegun  thereunder. 

Adysbsb  Possession—Essential  Elsments  of— Statute  of  Limitations.— An  essen- 
tial element  of  the  adverse  possession  which  will  set  the  statute  of  limitations  in  motion  is, 
that  it  be  open  and  notorious,  as  well  as  continuous;  it  must  be  of  such  a  character  as  to 
operate  as  a  notice  to  the  holder  of  the  true  title  that  possession  is  held  under  a  claim  of  right, 
llie  acts  of  the  possessor  should  indicate  clearly  that  he  holds,  not  for  the  true  owner  or  in 
labordination  to  his  title,  but  for  himself  and  in  opposition  to  such  owner.  The  acts  should 
he  luch  as,  when  proven  or  admitted,  will  establish  an  mttter  of  the  owner.  He  must  be  en- 
titled to  maintain  an  action  before  the  statute  of  limitations  will  run  against  him.  He  has 
a  riffht  also  to  be  reasonably  informed  of  the  claim  set  up  against  him,  either  by  acts  or 
vofds,  before  the  statute  will  run,  and  if  the  acts  of  the  party  m  possession  are  of  such  a 
diaracter  as  reasonabl  v  to  indicate  to  the  owner  that  the  holding  is  not  adverse,  but  in  subor- 
dination to  the  title,  the  statute  will  not  run. 

Appeal  from  a  jadgment  of  the  superior  court  of  Sacramento 
ooontyy  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendants  a  new  trial.    The  opinion  states  the  facts. 

Earl  dk  White^  for  the  appellants. 

Grove  L.  Johtison  and  Thornton  &  Merzbach,  for  the  respondent. 

Seabls,  C.  Action  of  ejectment  to  recover  a  tract  of  land  in 
Sacramento  county.  The  cause  was  tried  before  a  jury,  verdict  and 
judgment  for  plaintiff.  Defendants  moved  for  a  new  trial  which 
was  denied  and  the>  cause  comes  upon  appeal  from  final  judgment 
and  order  overruling  motion  for  new  trial. 

The  facts  necessary  to  a  determination  of  the  questions  involved 
areas  follows: 

In  1852  plaintiff,  then  a  married  woman  and  the  wife  of  B.  F. 
Mauldin,  settled  with  her  husband  upon  the  land  in  question  where 
ihey  continued  to  reside  with  their  family  until  1867.     On  the 
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thirty-first  day  of  August,  1860,  a  declaration,  of  homestead  in  due 
form  was  executed  by  the  plaintiff  and  her  husband  jointly,  coyer- 
ing  the  land,  and  which  declaration  duly  acknowledged,  was  recorded 
in  the  office  of  the  county  recorder  of  Sacramento  county,  October 
16,  1860.  On  the  tenth  day  of  June,  1869,  a  patent  from  the  state 
of  Oalifomia  was  issued  to  B.  F.  Mauldin,  the  plaintiff's  husband. 
Patent  recorded  August  18,  1871.  In  1867  plantiff  and  her  husband 
removed  from  the  said  premises,  and  took  up  their  residence  in  the 
city  of  Sacramento,  where  they  continued  to  reside  until  the  tenth 
day  of  June,  1882,  when  B.  F.  Mauldin  died.  The  sons  of  plaintiff 
and  her  husband  remained  upon  the  land  about  one  year  after  their 
parents  removed  therefrom  and  then  left  it,  since  which  time  none 
of  the  family  have  occupied  the  land  or  any  part  thereof. 

On  the  twenty-seventh  day  of  September,  1871,  B.  F.  Mauldin 
executed  a  lease  of  the  premises  to  defendants  for  a  term  of  two 
years  from  February  8,  1872;  rent  reserved,  four  hundred  dollars 
lor  the  term.  The  lease  was  duly  acknowledged  and  recorded  June 
11,  1872.  Before  the  expiration  of  the  term  and  on  the  eleventh 
day  of  June,  1872,  B.  F.  Mauldin  executed  and  delivered  to  de- 
fendants a  secoild  lease  of  the  same  premises  for  a  term  of  ten 
years  from  January  1,  1874;  rent  reserved,  nine  hundred  dollars  for 
term;  lease  acknowledged  and  recorded  June  11,  1872.  On  the 
twenty-fifth  day  of  October,  1876,  said  B.  F.  Mauldin  executed  to 
defendants  a  deed  of  conveyance  of  all  the  land  in  question,  which 
deed  was  duly  acknowledged  and  delivered  by  the  grantor,  but 
never  recorded.  Nominal  consideration,  two  thousand  and  five 
hundred  dollars.  The  real  consideration,  as  stated  by  defendant 
Clark,  was  one  thousand  five  hundred  dollars,  made  up  as  nearly  as 
we  can  determine  from  his  testimony  as  follows: 

Rent  reserved  on  ten  years  lease $900 

Interest 300 

Cash  paid  at  execution  of  deed 200 

Total $1,600 

On  the  twenty-second  day  of  January,  1880,  B.  F.  Mauldin  exe- 
cuted and  delivered  to  defendants  a  third  lease  of  the  same  premises 
for  a  term  of  ten  years  from  date;  rent  reserved,  one  thousand  dol- 
lars for  term.  The  lease  was  signed  and  acknowledged  by  defend- 
ants also,  and  duly  recorded  at  request  of  defendant  Clark,  January 
31,  1880.  No  consideration  was  actually  paid  therefor.  The  plaint- 
iff herein  was  not  a  party  to  either  or  any  of  the  leases,  or  to  the  deed 
of  conveyance,  and  nad  no  knowledge  of  the  execution  or  existence 
of  said  deed,  until  after  the  death  of  her  husband  in  1882 

Defendants  entered  into  possession  under  their  first  lease,  and 
have  ever  since  retained  such  possession,  using  the  land  for  grazinjg 
and  other  purposes,  of  which  possession  by  defendants,  plaintiff 
was  cognizant. 

This  action  was  brought  August  10, 1883.  The  locm  in  qao^  hav- 
ing been  by  the  acts  of  plaintiff  and  her  deceased  husband  dedi- 
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eated  as  a  homestead,  and  plaintiff  not  having  joined  in  the  leases  or 
deed  thereof  as  provided  for  the  conveyance  of  a  homestead,  it  is 
not  contended  that  she  has  lost  her  riglit  thereto,  by  any  direct  and 
affirmative  act  of  her  own. 

Defendants  have  pleaded  the  statute  of  limitations,  and  set  np  an 
adverse  possession  of  more  than  five  years,  next  before  snit  brought, 
under  wnich  they  claim  the  right  of  plaintiff  to  recover  is  barred. 

It  is  provided  by  section  370  of  the  code  of  civil  procedure,  that 
'*  when  a  married  woman  is  a  party,  her  husband  must  be  joined 
witii  her,  except  when  the  action  concerns  her  separate  property,  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue  alone." 

The  action  in  this  case  clearly  related  to  her  right  and  claim  to  the 
homestead  property,  consequentijr  the  husband  was  not  a  necessary 
party  and  plaintiff  could  at  an^  time  have  maintained  an  action  in 
reference  thereto  without  joining  her  husband  as  a  party  plaintiff. 

As  to  this  property,  there  was  no  existing  disability  by  reason  of 
eoTertare;  hence  it  follows  that  the  statute  of  limitotions  may  be 
Baecesslully  invoked  against  plaintiff,  provided  the  facts  establish 
an  adverse  possession  in  defendants  as  against  her:  Kapp  v.  Grif- 
fith, 42  OaL,  408;  Wilson  v.  Wilson,  36  Gal.,  447.  We  are,  there- 
fore, led  to  an  inquiry  as  to  the  sufficiency  of  the  facts  to  constitute 
adverse  possession  in  defendants  against  this  plaintiff.  Defendants 
entered  into  possession  of  the  demanded  property  under  lease  from 
B.  F.  Mauldin,  of  October  4,  1871,  and  continued  as  his  tenants 
under  that,  and  the  subsequent  lease  of  ten  years,  dated  June  11, 
1872,  which  took  effect  January,  1874,  until  the  execution  and  de- 
livery by  Mauldin  of  the  deed  of  conveyance  dated  October  26, 
1876;  as  such  tenants  they  were  estopped  from  denying  the  title  of 
their  landlord  during  tiiat  period. 

The  fact  that  these  leases  were  liable  at  any  time  to  be  avoided 
by  the  wife  of  Mauldin,  for  want  of  capacity  in  her  husband  to 
nuake  them  upon  the  homestead,  does  not  alter  the  rule.  The  ten- 
ant is  estopped,  during  his  term,  from  denying  the  titie  of  his  land- 
lord, not  because  the  titie  is  good,  but  because  by  accepting  a  lease 
and  entering  under  it,  he  has  acknowledged  the  titie  to  be  in  his 
lessor,  and  is  precluded  from  showing  facts  ^inconsistent  with  such 
aelmowledgment. 

They  were  also  estopped  during  the  same  term  from  claiming  the 
homestead  adversely  to  the  wife  of  Mauldin,  the  plaintiff  herein.  It 
was  held  in  Frink  v.  Alsip,  49  Cal.,  102,  that  where  the  husband  rents 
land  &om  the  owner,  and  moves  on  to  it  with  his  family,  in  subor- 
dination to  the  owner's  titie,  the  wife  cannot,  during  coverture, 
daim  the  premises  adversely  to  the  owner  so  as  to  set  the  statute  of 
limitations  in  motion. 

In  First  National  Bank  of  S.  B.  v.  Guerra,  61  CaL,  109,  it  was 
held  that  the  wife  could  not  claim,  during  coverture,  adversely  to 
the  husband,  or  to  those  holding  under  him. 

We  think  the  converse  of  the  proposition  is  also  true,  and  that, 
dining  coverture,  and  while  he  remains  the  head  of  the  family,  the 
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husband  oannot  claim  the  homestead  adyersely  to  the  wife.  Ab  tbe 
head  of  the  family,  he  may  select  the  place  of  residence.  He  may 
choose  any  reasonable  place  or  mode  of  living,  and  the  wife  musfc 
conform  thereto:  C.  C,  sec.  156, 

He  may  remove  his  family  from  the  homestead  at  will,  subject 
only  to  the  selection  of  a  reasonable  place  of  residence.  He  may 
manage  and  control  the  common  property,  and  oyer  the  homestead 
may  with  propriety  exercise  acts  of  ownership,  which  in  another 
would  be  evidence  of  an  adverse  holding,  but  which  in  the  husband 
indicate  the  assertion  of  the  mutual  rights  of  the  parties  to  the 
marital  relation. 

Section  370,  of  the  code  of  civil  procedure,  gives  to  a  married 
woman  a  right  to  sue  alone,  when  the  action  is  against  her  husband 
or  when  her  separate  property  or  her  right  or  claim  to  the  home- 
stead is  concerned.  "So  question  is  made  as  to  her  right  to  sue  her 
husband  where  her  rijght  to  the  homestead  is  invaded.  The  remedy 
is  given  where  her  right  is  invaded  whether  by  the  husband  or  a 
stranger.  The  question  under  discussion,  however,  is  not  has  she 
a  remedy  ?  but  may  her  right  be  invaded  by  an  adverse  holding  <m 
the  part  of  the  husband  so  as  to  render  such  remedy  necessary? 

It  would  seem  more  in  harmony  with  our  conception  of  the 
marital  relation  to  say  that  while  the  husband  remains  the  head  of 
the  family,  that  as  to  the  homestead  his  acts  of  possession  and  con- 
trol will  be  taken  as  evidence  of  joint  ownership  with  the  wife,  and 
that  no  presumption  of  an  adverse  holding  can  be  indulged  or  al- 
lowed. If  he  may  hold  adversely  to  his  wife,  her  right  to  the  home- 
stead can  be  determined  without  her  consent  and  in  a  manner  dif- 
ferent from  that  contemplated  by  the  code.  Her  right  to  maintain 
an  action  against  him,  upon  his  claiming  adversely,  will  result  in 
gauging  her  title,  not  by  the  certain  provisions  of  tne  code,  but  by 
the  more  uncertain  oral  testimony  of  witnesses.  The  acte  of  the 
husband  in  controlling  the  property,  in  themselves  innocent  and 
proper,  will  be  liable  in  after  years  to  be  tortured  into  evidence  of 
an  adverse  holding,  where  none  was  originally  designed.  All  neoee- 
sity  for  vigilance  between  husband  and  wife,  in  ^^rding  their  prop- 
erty rights,  should  be,  as  far  as  may  be,  avoided.  Again,  u  ibe 
husband  can  hold  the  homestead  adversely  to  the  wife,  then  aha 
may  maintain  ejectment  for  its  recovery,  but  when  restored  to  poe- 
session  her  husband  may  at  once  rightfully  remove  her  from  Hie 
premises,  or  if  his  adverse  possession  shall  have  ripened  into  a  titie» 
which  enables  him  to  prevail  in  an  action,  he  must  eontinue  to  keep 
her  out  of  possession,  or  she  may  agcdn  file  a  declaration  of  home- 
stead on  the  same  property,  and  start  anew  on  the  circuit  of  strife 
and  litigation. 

For  these  and  other  reasons  we  conclude  that  during  oovertara, 
and  while  the  husband  remains  the  head  of  the  family,  neither  parly 
to  the  marital  relation  can  hold  the  homestead  adversely  to  m^ 
other. 
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There  is  nothing  in  the  record  to  show  that  B.  F.  Mauldin  ever 
claimed  the  homestead  adversely  to  plaintiff,  and  as  defendants  are 
estopped  from  claiming  adversely  against  the  former  while  holding 
nnder  the  lease,  so  they  cannot  claim  during  the  same  period  against 
plaintiff,  who  was  a  joint  owner  with  her  husband  of  the  title  and 
property,  out  of  which  their  estate  was  carved  and  into  the  posses- 
sion of  which  they  entered. 

2d.  It  is  claimed  by  defendants  that  whatever  their  position  as 
to  plaintiff  ma^  have  been  prior  to  the  deed  from  Mauldin  of  Octo- 
ber 25,  1876,  since  the  execution  and  delivery  of  that  deed,  they 
have  been  in  the  adverse  possession  of  the  property  and,  as  more 
than  five  years  had  elapsed  between  the  delivery  of  the  deed  and 
suit  brought,  plaintiff's  right  is  forever  barred. 

An  essential  element  of  the  adverse  possession  which  will  set  the 
statate  of  limitations  in  motion,  is,  that  it  be  open  and  notorious, 
as  well  as  continuous;  it  must  be  of  such  a  character  as  to  operate 
as  a  notice  to  the  holder  of  the  true  title  that  possession  is  held  under 
a  claim  of  right.  The  acts  of  the  possessor  should  indicate  clearly 
that  he  holds,  not  for  the  true  owner,  or  in  subordination  to  his 
title,  bnt  for  himself,  and  in  opposition  to  such  owner.  The  acts 
should  be  such  as,  when  proven  or  admitted,  will  establish  an  ouster 
of  the  owner.  He  must  be  entitled  to  maintain  an  action  before  the 
statate  of  limitations  will  run  against  him. 

He  has  a  right  also  to  be  reasonably  informed  of  the  claims  set 
up  against  him,  either  by  acts  or  words,  before  the  statute  will  run, 
and  if  the  acts  of  the  party  in  possession  are  of  such  a  character  as 
reasonably  to  indicate  to  the  owner  that  the  holding  is  not  adverse, 
but  in  subordination  to  the  title,  the  statute  will  not  run. 

In  the  present  case,  the  defendants  were  in  possession  as  tenants 
under  leases  of  record,  and  which  would  not  expire  until  January  1, 
1884. 

In  1880  another  lease  for  ten  years  from  date  by  Mauldin  to  de- 
fendants, executed  and  acknowledged  by  all  the  parties  thereto,  was 
placed  of  record. 

Plaintiff  knew  defendants  were  in  possession  of  the  premises. 
This  was  sufficient  to  put  her  upon  inquiry;  such  inquiry,  if  pursued, 
showed  tiiat  they  went  into  possession  as  tenants  of  her  husband, 
and  in  subordination  to  the  title  held  by  him  jointly  with  herself. 

We  must  presume  her  to  have  known  that,  under  section  326,  code 
of  mil  procedure,  the  possession  of  the  tenant  is  deemed  the  posses- 
sion of  Uie  landlord,  not  only  during  the  existence  of  the  lease,  but 
for  five  years  after  the  termination  <h  the  tenancy.  Of  the  absolute 
deed,  which  her  husband  made  to  defendants,  and  which  was  never 
reoorded,  she  knew  nothing.  Indeed,  its  existence  seems  to  have 
been  studiously  concealed  nrom  her. 

Tonlaintiff,  then,  the  possession  of  defendants  naturally  presented 
the  ioea  of  subordination  to  the  right  or  claim  held  by  her  to  the' 
homestead.  It  was  such  in  its  inception;  for  aught  she  knew  or 
could  learn,  it  remained  as  such  up  to 'the  death  of  her  husband. 
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The  fact  that  the  leases  were  void  as  against  her,  avails  nothiDg 
in  favor  of  defendants.  He  who  enters  under  a  void  lease  is  estop- 
ped equally  with  him  who  holds  under  a  valid  instrument. 

It  is  true  the  defendants  testifv  in  substance  that  they  onlv  ac- 
cepted the  lease  of  January  20,  iSSO,  at  the  urgent  request  of  d,  F. 
Mauldin,  that  they  did  not  desire  it,  that  they  paid  no  rent  and  did 
not  enter  into  possession  thereunder. 

We  assume  these  statements  to  be  true,  but  there  are  two  answers: 

First — ^These  facts  were  unknown  to  plaintiff.  To  her  the  case 
was  only  presented  in  the  aspect  of  a  new  lease  for  a  term  of  ten 
years,  executed  by  her  husband  and  defendants  upon  the  homestead. 

Under  the  facto  as  then  appeared  to  her,  def endante  could  not  set 
up  an  adverse  title. 

Second — Placing  out  of  view  altogether  the  lease  of  1880,  and 
treating  it  as  never  having  been  made,  we  still  find  the  lease  of  June 
11,  1872,  for  ten  years,  commencing  January  1,  1874,  and  which, 
consequently,  would  not  expire  until  January,  1884,  and  which 
leaves  defendants  as  against  plaintiff  in  no  better  position. 

They  had,  it  is  true,  a  secret  conveyance  of  the  property,  but 
having  been  in  possession  under  the  lease,  the  plaintiff,  having  no 
notice  of  the  deed,  was  not  bound  thereby. 

An  entry  to  set  the  statute  of  limitations  in  motion  must  be  suffi- 
ciently open  and  notorious  to  give  the  owner  notice  of  the  hostile 
claim  and  possession  begun  thereunder,  and  it  must  be  hostile. 

The  owner  must  have  knowledge  of  the  adverse  entry,  or  such  in- 
formation as  pute  him  upon  inquiry:  Sedgwick  and  Waite  on  Trial 
of  Title  to  Land,  sec.  730. 

' '  Such  knowledge,  or  the  means  by  which  such  knowledge  may 
be  attained,  must  be  brought  home  to  the  person  who  was  seized  or 
possessed  of  the  land,  because  the  statute  proceeds  on  the  ground 
that  he,  knowing  that  a  cause  of  action  existe  in  his  favor  for  the 
intrusion,  yet  accjuiesces  in  it,  and  does  not  attempt  to  regain  the 

Sossession  of  his  land  in  the  mode  provided  by  law.  A  clan- 
estine  entry  or  possession  will  not  set  the  statute  in  motion,  be- 
cause the  owner  of  the  land  cannot  be  said  to  have  acquiesced  in 
the  wron^ul  entry  or  possession.  The  owner  will  not  be  condemned 
to  lose  his  land  because  he  has  failed  to  sue  for  ite  recovery  when 
he  had  no  notice  that  it  was  held  or  claimed  adversely:"  Thompson 
V.  Pioche,  44  Cal.,  508. 

These  views  are  conclusive  of  the  right  of  defendants  to  recover 
on  their  claim  of  adverse  possesion,  and  of  the  whole  case. 

The  instructions  of  the  learned  judge  who  tried  the  cause  in  the 
court  below  afford  defendante  no  ground  for  complaint. 

The  judgment  and  order  denying  a  motion  for  a  new  trial  should 
be  affirmed. 

Beloheb,  0.  C,  and  Foots,  0.,  concurred. 

By  the  Court.  •  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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No.  9,509.  ^ 

James  et  al.  v.  Fxtleebth. 

Depariment  Two    Filed  AuguMt  97,  1885, 

Salb  of  Gattlx— Actual  and  Continuid  Chanoi  of  Pobsession.— Aaaleof  abandof 
cattle,  the  cDstodv  of  which  remaioed  in  the  same  person  after  as  before  the  sale,  and  which 
were  not  remoyed  from  the  lands  of  tiie  vendor  where  they  were  grazing^whensold,  is  void  as 
against  attaching  creditors  of  the  vendor,  because  not  accompanied  by  an  immediate  delivery 
and  actual  and  continued  change  of  possession. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiffs  a  new  trial.     The  opinion  states  the  facts. 

I.  A.  CaldtoeU,  for  the  appellants. 
LouMU  dh  Livdley^  for  the  respondent. 

FooTE,  0.     Action  of  claim  and  delivery  for  a  band  of  cattle. 

There  was  no  conflict  of  evidence  in  the  case.  And  it  does  not 
appear  from  it  that  there  was  such  an  immediate  delivery,  and  ac- 
tual and  continuous  change  of  possession,  of  the  property  in  con- 
troversy, from  the  vendor  to  the  vendees,  as  will  satisfy  the  pro- 
visions of  section  3,440,  civil  code.  The  custody  of  the  band  of 
cattle  remained  in  the  same  person  after  as  before  the  sale,  and  be- 
fore thev  were  seized  in  this  action  by  the  sheriff  they  had  not  been 
removed  from  the  land  of  the  vendor  where  they  were  grazing  when 
sold. 

We  are,  therefore,  of  opinion  that  the  judgment  and  order  of  the 
court  below  should  be  affirmed. 

Belgheb,  0.  0.,  and  Seabls,  C,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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White  v.  Disheb. 

DepofrtfiMHU  Two,    Filed  Augtut  f7,  1886, 

Witness  Faiae  in  Pabt  or  His  TESTMONT—PBisiiMpnoN.— Section  2,061  of  the  code 
of  civil  procedure.  suhdiTision  8,  provides  that  a  "  witnesslfalse  in  one  part  of  his  testimony 
it  to  he  distrusted  m  others.**  Consequently,  it  is  error  for  the  court  to  instruct  the  jury  that 
such  witness  may  be  distrusted.  The  distrust  which  is  cast  upon  such  witness  is  a  presiimp- 
tion  of  law  for  the  court,  with  which  the  iury  has  nothing  to  do,  except  to  receive  and  act 
upon.  It  is  a  rebuttable  presumption,  to  oe  overcome  by  facts  and  circumstances  of  which 
they  are  the  sole  judges. 

Appeal  from  a  judgment  of  the  superior  court  of  Trinity  county, 
entered.in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

W.  J.  Tinnin  and  1.  L.  Garothers,  for  the  appellant. 
C.  E,  WUUama  and  «/*.  W.  Philbrook,  for  the  respondent. 
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Seabls,  0.  Action  to  recover  damages  on  breaoh  of  contract. 
Plaintiff  had. verdict  and  judgment  for  seven  hundred  and  fourteen 
dollars  and  costs.  Defendant  moved  for  a  new  trial,  which  was  de- 
nied, and  the  appeal  is  from  final  judgment  and  order  overruling 
motion  for  new  farial. 

We  have  examined  the  several  errors  assigned  by  appellant,  and 
conclude  that  with  a  single  exception  they  are  not  supported  by  law. 

The  exception  referred  to  is  as  follows: 

At  the  trial  defendant  asked  the  court  to  instruct  the  jury  in  these 
words: 

' '  A  witness  willfully  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  his  other  testimony."  The  instruction  was  modified 
by  the  court  by  striking  out  the  words  ''is  to "  and  inserting  in 
lien  thereof  the  word  ''  may,"  so  that  the  instruction  as  given  read: 
*'  A  witness  willfully  false  in  one  part  of  his  testimony  may  be  dis- 
trusted in  his  other  testimony." 

To  which  modification  of  the  instruction,  defendant  excepted,  and 
the  ruling  is  assigned  as  error. 

Section  2,061  of  the  code  of  civil  procedure,  subdivision  3,  pro- 
vides: '*  That  a  witness  false  in  one  part  of  his  testimony  is  to  be* 
distrusted  in  others." 

The  rule  as  formulated  in  the  code  is  substantially  the  same  as 
that  laid  down  by  law-writers  and  followed  by  the  courts  prior  to 
the  adoption  of  our  codes. 

In  People  v.  Sprague,  53  Gal.,  494,  the  court  say:  ''The  maxim 
fcdaiia  in  uno./alsua  in  omnibus,  is  not  to  be  construed  as  authorizing 
a  court  to  charge  that  if  a  witness  peryurea  himself  in  respect  to  one 
or  more  particulars,  the  jury  must  reject  all  his  testimony:  People 
V.  Strong,  30  Gal.,  156. 

"  This  rule  is,  that  the  jurv  may  reject  the  whole  of  the  testimony 
of  a  witness  who  has  willfully  sworn  falselv  as  to  a  materiid  poin^ 
that  is  to  say,  the  jury  being  convinced  that  a  witness  has  stated 
what  was  untrue,  not  as  the  result  of  mistake,  or  inadvertence,  but 
willfully  and  with  the  design  to  deceive,  must  treat  all  his  testimony 
with  distrust  and  suspicion,  and  reject  all,  unless  they  shall  be  con- 
vinced, notwithstanding  the  base  character  of  the  witness,  that  he 
has,  in  other  particulars,  sworn  to  the  truth. 

"  The  third  subdivision  of  section  2,061,  of  the  code  of  civil  pro- 
cedure, is  but  declaratory  of 'the  rule  above  considered,  and  by  re- 
auiring  a  jury  to  distrust,  necessarily  authorizes  them  to  reject  ail 
ie  testimony  of  such  a  witness  in  a  proper  case." 

In  that  case  defendant's  counsel  nad  asked  the  court  to  instnuit 
the  jur^  in  the  language  of  the  code,  and  the  court  had  added  the 
word  wtU/ullyheioTe  the  word  false,  and  the  contention  in  this  court 
was  as  to  the  propriety  of  such  addition,  and  it  was  held  proper,  and 
that  "  the  word  willfvUy  did  not  change  the  effect  of  the  instruction 
as  offered."  People  v.  Soto,  59  Gal.,  367,  and  People  v.  Hicks,  63 
Gal.,  354,  are  to  the  same  general  effeet. 
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The  question  inTolved  in  the  present  ease  is,  however,  somewhat 
different  from  the  contention  in  those  cited. 

Here  the  law  provides  that  a  witness  willf nlly  false  in  one  part  of 
bis  testimonjr  is  to  be  dtstrtigted^  not  that  the'  jury  may  or  may  not  dis- 
trust his  testimony,  but  they  are  to  be  told  that,  as  matter  of  law, 
his  testimonv  is  to  be  distrusted.  This  distrust  forms  the  basis  or 
standpoint  nrom  which  they  must  view  his  testimony,  tlie  standard 
by  which  to  weigh  his  utterances*  It  is  true  that,  notwithstanding 
this  legal  distrust  which  the  law  casts  upon  a  witness  willfully  false  in 
a  material  part  of  his  testimony,  the  jury  may  believe  him  upon 
other  points — ^they  are  to  be  the  sole  judges  as  to  that — ^there  may 
be  abundant  reasons  why  they  not  only  may,  but  why  they  should 
believe  him  in  other  particulars.  The  truth  is  not  to  be  rejected, 
because  it  passes  through  a  false  medium,  but  as  to  the  existence  of 
the  truth  the  jury  is  the  sole  judge. 

The  jury  was  told  that  in  such  cases  a  witness  may  be  distrusted, 
the  law  says  he  is  to  6e  distrusted,  that  is,  that  he  must  be  distrusted. 
A  thing  that  is  to  be,  must  be.  The  distrust  which  is  cast  upon  a 
witness  willfully  false  in  a  material  part  of  his  testimonv,  is  a  pre- 
sumption of  law,  for  the  court,  and  with  which  the  jury  has  nothing 
to  do,  except  to  receive  and  act  upon.  It  is  a  rebuttable  presump- 
tion, to  be  overcome  by  facts  and  circumstances  of  which  they  are 
the  sole  judges. 

The  word  may,  inserted  by  the  court,  was  not  synonymous  with  the 
is  to,  of  the  code;  it  imported  to  the  jury  that  they  might,  or  mi^ht 
not,  at  their  <^tion,  distrust  a  witness,  willfully  false  in  one  portion 
of  hiB  testimony,  when,  as  matter  of  law,  they  mitst  distrust  him, 
and  may  or  may  not,  notwithstanding  such  distrust,  believe  him. 

The  law  presumes  every  man  accused  of  crime  innocent  until  his 
^nilt  18  shown.  This  is  a  presumption  not  to  be  acted  upon  or  re- 
jected by  a  jury  at  their  wiU  or  pleasure.  So,  a  witness  willfully  false 
is  to  be  distrusted  by  a  jury,  and  with  this  distrust  as  a  factor  in  the 
nroblam,  they  may,  they  are  at  liberty  to,  believe  or  not  believe  him 
tiim  in  other  particulars. 

We  think  the  court  below  erred  in  its  modification  of  the  instruc- 
tion, and  that  for  such  error  the  judgment  and  order  should  be  re- 
feasod  and  a  new  trial  ordered. 

Bklohkb,  0.  0.,  and  Footb,  C,  concurred. 

Bt  fTHB  GoUBT.  For  the  reasons  given  in  the  foregoing  opinion, 
HnB  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
trial. 
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No.  9,602. 

Eetbsbs  t;.  MoOOMBEB. 

Department  One.    Filed  Awjuet  f7, 188S. 

JuRiBDionoN  OF  Xnfkbiob  AND  SuPKRiOR  CouRTB— Presumftions.— A  justice  court  is  in 
inferior  court  and  its  jurisdiction  must  be  »hown  affirmatively,  by  a  party  relying  upon  or 
claiming  any  right  under  its  judgments.  No  poresumption  will  m  indulged  in  £aYor  of  its 
jurisdiction.  In  superior  courts,  the  presumption  is  m  favor  of  the  regmaritv  of  their  pro- 
ceedings and  of  their  jurisdiction,  and  he  who  challenges  either  must  show  affirmatively  tiie 
grounds  of  his  objection. 

This  Same— Want  of  Jdbisdiotion— Effectt  of.— It  does  not  follow,  however,  that  the  rule 
of  decision  differs  upon  the  same  state  of  facts,  when  ascertained.  It  is  only  in  the  mode  of 
ascertaining  them  tnat  the  distinction  exists.  In  a  eoiwi  of  record  a  given  /act  is  presumed, 
but  when  shown  by  the  record  not  to  exist,  error  is  made  to  appear;  in  a  jutUee  eourit  the 
same  fact  must  be  proven  or  it  will  be  presumed  not  to  exist,  and  like  error  is  manifest 

Justice  Ck)URT— Sumicons— Erroneods  Direction  to  Defendants— Jcdoment.— A  sum- 
mons in  an  action  for  trespass  to  land,  brought  in  a  justice  court,  should  contain  a  directioii 
to  the  defendant,  that  if  he  failed  to  answer,  the  plaintiff  would  "apply  to  the  court  for  the 
relief  demanded."  If,  however,  instead  of  such  direction  the  summons  states  that  in  case  of 
failure  to  answer  ''the  plaintiff  would  take  judgment,  for  the  amount  clsimed  in  the  oom- 
plaint."  (stating  it),  a  judgment  by  default  rendered  thereon,  after  a  personal  service  on  the 
defendant,  is  voidable  only,  and  not  void,  and  cannot  be  oollateraUy  attacked. 

Exemption  of  Property  from  Execution  is  a  Personal  Priyilboi  which  a  debtor  may 
claim  or  waive  at  his  pleasure. 

Execution— Exemption  how  and  when  must  re  Claimed.— Where  the  debtor  has  more 
property  of  a  particular  kind  liable  to  seizure  than  is  exempt  from  execution,  and  a  writ  is 
levied  upon  a  portion  only  thereof,  leaving  as  much  as  is  by  law  exempt,  and  tibereafter  the 
debtor  for  the  first  time  claims  as  exempt  the  property  levied  upon  or  a  portion  thereof,  and 
leaving  in  the  hands  of  the  officer  a  less  quantitjr  than  is  necessary  to  satisfy  his  writ,  then, 
and  in  that  case,  the  debtor  to  make  good  his  claim  of  exemption  must  offer  to  surrender  to 
the  officer  the  other  property  in  his  hands  of  the  same  general  kind,  subject  to  execution,  or 
so  much  thereof  as  may  be  necessary  to  batisfy  the  writ,  and  failing  to  do  so,  he  is  not  entitled 
to  recover  against  the  officer. 

Appeal  from  a  judgment  of  the  superior  court  of  Saoramento 
county  entered  in  f ayor  of  the  defendant,  and  from  an  order  denying 
the  plainti£f  a  new  trial.    The  opinion  states  the  facts. 

W.  H.  BeaUy  and  8.  G.  Demon,  for  the  appellant. 
A.  P.  Gatlin  and  W.  G.  Groaaett,  for  the  respondent. 

Sbabs,  0.  This  is  an  action  to  recover  possession  of  two  hoiBes, 
their  harness,  and  a  quantity  of  wood;  or,  if  a  delivery  thereof  oan- 
not  be  had,  the  value  thereof,  and  damages  for  detention. 

Defendant  had  judgment.  The  appeal  is  from  this  judgment^  and 
the  case  rests  upon  the  judgment  roll. 

The  demanded  property  was  taken  by  the  defendant  as  a  con- 
stable, under  an  execution  regular  in  form  and  valid  on  its  face, 
issued  from  a  justice  court,  against  the  property  of  plaintiff.  Plaint- 
iff contends  the  taking  was  wrongful,  and  bases  his  claim  upon  two 
grounds: 

1.  That  the  summons  was  fatally  defective  in  this:  The  action 
was  for  damages  on  account  of  trespass  upon  land,  and  the  sum- 
mons, in  other  respects  in  due  form,  instead  of  a  notice  as  required 
in  such  cases,  by  subdivision  6,  of  section  844,  code  of  civil  pro- 
cedure, that  if  defendant,  plaintiff  here,  failed  to  a|^swer,  tiiiepliont- 
iff  would  '*  appl^  to  the  court  for  the  relief  demanded,"  contained  the 
notice  specified  in  subdivision  .4  of  the  same  section,  viz. :  that  in 
case  of  failure  to  answer,  plaintiff  would  take  judgment  for   two 
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hundred  and  ninety-nine  dollars — ^that  being  the  snm  claimed  in  the 
complaint. 

2.  That  conceding  the  regularity  of  the  judgment  against  him, 
the  two  horses  and  their  harness  were  exempt  from  execution. 

Eiisty  as  to  the  validity  of  the  judgment.  A  justice  court  is  an  in- 
ferior court,  and  its  jurisdiction  must  be  shown  affirmatiyely,  by  a 
party  relying  upon  or  claiming  any  right  under  its  judgments:  Jolly 
T.  Foltz»  34  Cal.y  321.  No  presumption  wUl  be  indulged  in  favor  of 
the  jurisdiction  of  inferior  courts:    King  t.  Bandlett,  33  Ofd.,  318. 

In  superior  courts,  the  presumption  is  in  favor  of  the  regularity  of 
their  proceedings,  and  of  their  jurisdiction,  and  he  who  challenges 
either,  must  show  affirmatively  the  grounds  of  his  objection. 

It  doee  not  follow,  however,  that  the  rule  of  decision  differs  upon 
the  same  facts,  when  ascertained.  It  is  only  in  the  mode  of  ascer- 
tftining  them  that  the  distinction  exists. 

In  a  court  of  record  a  given  fact  is  presumed,  but  when  shown  by 
the  record  not  to  exist,  error  is  made  to  appear;  injustice  court,  the 
same  fact  must  be  proven;  or  it  will  be  presumed  not  to  exist,  and 
like  error  is  manifest.  It  has  been  said  that  the  '  ^  law  required 
ooorts  of  special  jurisdiction  to  follow  the  rules  which  create  and 
govern  them,  and  that  that,  which  in  a  court  of  general  jurisdiction 
would  be  a  mere  irregularity,  would  absolutely  deprive  the  former  of 
all  jurisdiction:"  Whitwell  v.  Barbier,  7  Cal.,  54.  Similar  lan- 
guage may  be  found  in  a  number  of  cases,  but  an  examination  shows 
that  in  most  of  them,  it  is  used  to  illustrate  the  doctrine  that  in 
courts  of  record,  facts,  not  appearing,  will  be  presumed  to  exist, 
and  their  non  appearance  will  be  treated  as  a  mere  irregularity, 
while  their  absence,  in  cases  arising  in  inferior  tribunals,  will  be 
deemed  fatal  to  the  validity  of  the  proceedings.  If  it  appears  upon 
the  face  of  the  proceedings,  that  a  court  of  record  had  no  jurisdic- 
tion, manifestly  it  must  be  as  fatal  to  a  judgment  as  would  the  ab- 
sence of  the  same  fact  in  a  court  of  limited  jurisdiction. 

We  are  not  now  referring  to  the  distinctions  made  in  reference  to 
jurisdiction  of  the  subject  matter  in  different  courts,  but  to  the  juris- 
diction of  the  person. 

The  latter,  in  this  state,  is  gained  in  ordinary  civil  actions  in 
courts  of  original  jurisdiction  through  the  instrumentality  of  a  sum- 
mons, except  in  cases  of  voluntary  appearance. 

The  summons  in  cases  arising  in  our  superior  courts  is  in  substance 
the  same  as  those  issued  from  justice  courts.  Each  is  required  to  con- 
tain the  same  notice  to  the  defendant,  viz. :  in  cases  arising  pn  con- 
tract for  the  recovery  of  money  or  damages  only,  that  if  defendant 
fails  to  answer,  judgment  will  be  taken  against  him  for  the  sum 
claimed,  stating  it.  In  other  actions  a  notice  that  unless  defendant 
so  appear  and  answer,  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded :  C.  0.  P. ,  sections  407,  844.  Jurisdiction  of  the 
person  of  the  defendant  is  gained  alike  in  the  superior  and  justice 
oourts  by  service  of  the  summons.  Against  his  consent,  jurisoiction 
can  be  ^dned  in  no  other  manner. 
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The  requirementB  of  the  summons  as  to  the  notice  being  the 
same  in  both  courts,  if  we  are  correct  in  our  conception  of  the 
principle  inyolved,  it  necessarily  follows  that  if  the  error  complained 
of  appeared  affirmatively  upon  the  record  of  a  saperior  court,  to 
the  exclusion  of  every  presumption,  it  should  receive  precisely  the 
same  interpretation  as  would  be  given  to  it  in  justice  court. 

In  this  view  of  the  case,  the  question  for  decision  is,  was  the 
judgment  of  the  justice  court  void  or  only  voidaMe  ?  That  tixe  notice 
contained  in  the  summons  was  defective,  and  that  the  judgment  was 
erroneous  and  subject  to  be  set  aside  by  the  justice  or  reversed  on 
appeal  is  conceded  on  all  hands.    It  was  certainly  voidable. 

Was  it  void  ?  The  summons  and  complaint  were  properly  served 
upon  defendant;  he  failed  to  answer,  a  trial  was  had  and  judgment 
was  rendered  against  him  for  two  hundred  and  ninety-nine  dollars, 
the  sum  demanded  in  the  complaint  and  specified  in  the  summons. 
The  court  had  jurisdiction  of  the  subject  matter  of  the  suit  and  if 
the  summons  is  to  be  deemed  as  sufficient  to  give  jurisdiction  of  the 

Eerson  of  the  defendant,  then  the  judgment,  being  such  as  the  justice 
ad  a  right  to  render,  though  irregular  and  subject  to  reversal,  was 
valid  and  binding  until  directly  attacked,  and  is  not  subject  to  re- 
view in  this  collateral  proceeding. 

In  State  of  California  v.  Woodlief ,  2  Gal.,  242,  the  summons  re- 
quired defendant  to  answer  in  thirty  days,  instead  of  forty  as  by 
statute  required,  and  was  in  other  respects  defective,  and  th^  court 
held  it  was  insufficient  to  support  a  ludgment  hj  default.  Thia  case, 
however,  came  up  by  a  direct  appeal  from  the  judgment  and  oannot 
be  considered  as  concluding  a  case  in  which  the  question  arises  col- 
laterally. 

Porter  v.  Herman,  8  Oal.,  619,  is  to  the  same  effect  and  the  ques- 
tion arose  in  like  manner.  People  v.  Weil,  53  Cal.,  263,  also  came 
up  on  appeal  and  a  like  doctrine  was  maintained.  In  Polack  v. 
Hunt,  2  Cal. ,  193,  the  summons  was  defective  and  the  court  below 
permitted  it  to  be  amended.  On  appeal  it  was  urged  that  the  sum- 
mons did  not  contain  a  similar  notice  to  defendant,  as  that  now  re- 
quired by  the  code  and  that  the  court  gained  no  jurisdiction.  This 
position  was  overruled  and  the  action  of  the  court  below  was  ap- 
proved. In  Ward  v.  Ward,  69  Cal.,  141,  the  appeal  was  from  an 
order  vacating  a  judgment  by  default  entered  in  an  action  upon  a 
contract  of  marriage,  and  the  summons  was  defective  in  substamially 
the  same  particular  as  here,  and  the  court  say:  '*  We  have  no  doubt 
that  the  entry  of  a  judgment  bv  default  in  the  absence  of  a  notice  in 
the  summons  that  in  case  the  defendant  failed  to  appear  and  answer 
within  the  time  prescribed  by  law,  the  plaintiff  would  take  judg- 
ment for  the  sum  demanded  in  the  complaint,  was  at  least  such  an 
irregularity  as  would  justify  the  court  in  vacating  the  judgment*" 

But  from  the  cases  above  enumerated  we  can  make  but  little  pro- 
gress in  an  inquiry  directed  solely  to  the  validity  of  a  judgment 
when  collaterally  attacked.  '  ^  While  it  is  advisible  in  all  cases  to 
literally  comply  with  the  provisions  of  the  code,  nothing  short  of  a 


Sop.  Ct.  OaL]  Eetbebb  v.  MoCombeb.  393 

sabstantial  departure  therefrom  can  properly  be  held  to  be  fatal  to 
a  proeeeding  under  it.  *  Its  proyiaions  and  all  proceedings  nnder 
it  are  to  be  liberally  oonstmed,  with  a  yiew  to  effect  its  objects  and 
to  promote  jnstice:'"  Shinn  y.  Onmmins,  2  W.  C.  B.,  216.  Such 
eiTors  as  are  not  prejndicial  to  parties  are  to  be  disregarded  eyery- 
where,  and  those  which  are  prejudicial  when  committed  by  a  court 
haying  jurisdiction  to  act,  must  be  taken  adyantage  of  by  direct  pro- 
ceedings. 

In  this  case  the  summons  was,  saye  in  the  one  respect,  regular. 
It  was  seryed  with  the  complaint.    The  defendant  was  thereby  ap- 

firised  of  the  nature  and^scope  qi  the  action,  of  the  time  and  place 
or  answer,  and  the  amount  or  sum  of  money  sought  to  be  re- 
ooTered. 

Tbe  summons  was,  we  think,  so  far  regular  as  to  confer  jurisdic- 
tion of  the  person  of  defendant  upon  the  court,  and  make  it  the  duty 
of  the  former  to  combat  the  proceedings  if  he  would  not  be  bound 
by  them.  It  cannot  be  likened  to  a  case  in  which  there  is  no  ser- 
yioe,  and  in  which  a  defendant  may  not  be  aware  of  the  proceedings 
against  him,  but  is  a  case  of  seryioe  of  an  irregular  process,  which 
might  haye  been  amended,  because  irremilar  and  not  yoid,  or  might 
haye  been  set  aside  by  the  court  from  which  it  issued,  or  on  an  ap- 
peal, but  which  could  not  be  entirely  ignored;  which  was,  in  short, 
voidable  and  not  yoid,  and  therefore  the  judgment  predicated  uj^on 
it  cannot  be  attacked  in  this  collateral  proceeding.  The  following 
eases,  though  not  directly  in  point,  haye  a  bearing  on  the  question: 
Dorente  y.  SuUiyan,  7  Cal.,  279;  Cheming  Oanal  Bank  y.  Judoon,  4 
Selden,  264;  Drake  y.  Duyenick,  45  Ca^.,  455;  Freeman  on  Judg- 
ments, sec.  126-135;  Sacramento  Sayings -Bank  y.  Spencer,  53  Cal., 
740;  Cloud  y.  El  Dorado  County,  12  Cal.,  135. 

Second.    As  to  the  exemption  of  the  two  horses  and  their  harness. 

Plaintiff  was  a  farmer,  and  had  eight  work  horses,  besides  a  num- 
ber of  colts.  His  sons  managed  the  farm  on*  shares.  One  of  his 
sons  was  at  Folsom  with  a  four-horse  team,  when  defendant,  as  con- 
stable, leyied  upon  and  took  into  possession  the  two  lead  horses  and 
their  harness,  under  an  execution  regular  in  form  and  against  the 
property  of  plaintiff. 

On  the  sixteenth  day  of  Noyember,  1883,  plaintiff  seryed  a  written 
notice  upon  defendent,  claiming  the  two  horses  and  their  harness  as 
exempt  from  execution  under  subdiyision  3  of  section  690,  code  of 
ciyil  procedure.  He  did  not  tender  defendant  any  of  the  other 
horses,  or  any  property,  in  lieu  of  the  two  horses  levied  upon.  De- 
fendant deliyered  the  horses  and  harness  to  plaintiff  on  the  nine- 
teenth of  November,  1883,  three  days  after  the  demand. 

Under  the  third  subdivision  of  section  690,  code  of  civil  proced- 
ure, two  horses  and  tiieir  harness,  of  plaintiff,  a  farmer,  were 
exempt  from  execution. 

This  exemption  was  a  personal  privilege  of  plaintiff,  which  he 
eould  claim  or  waive  at  his  pleasure. 
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Having  more  horses  than  ihe  number  exempt  by  law,  plaintiff 
had  a  right  to  elect  which  he  claimed  as  exempt.  It  was  not  incum- 
bent upon  him  to  make  the  electien  at  the  date  of  the  levy,  for,  so 
far  as  appears,  he  was  not  present  thereat;  but  it  devolved  upon 
him  to  do  so  within  a  reasonable  time  after  notice  of  such  levy. 

This  he  did,  and  six  days  after  the  levy  gave  notice  to  the  officer 
that  he  claimed  the  two  horses  and  their  harness  as  exempt  from 
execution. 

In  the  absence  of  a  showing  to  the  contrary,  this  notice  will  be 
deemed  to  have  been  in  time. 

Where  the  debtor  has  more  of  a  particular  kind  of  properly  than 
is  exempt  from  execution,  he  may  select  which  he  will  claim,  but  in 
doin^  so,  '*  according  to  a  preponderance  of  authorities,  the  defend- 
ant, in  claiming  the  right  of  selection,  must  offer  to  surrender  to  the 
officer  the  other  property  in  his  hands  subject  to  execution :"  Free- 
man on  Executions,  sec.  212;  Smothers  v.  Haley,  47  111.,  331;  Ban- 
nett  V.  Bowman,  63  Bl.,  460.  There  would  seem  to  be  reason  in 
this  requirement. 

We  snould  not  lose  sight  of  the  beneficent  objects  of  the  exemp- 
tion laws,  or  do  or  say  ought  to  abridge  these  rights  secured  thereby. 

On  the  other  hand,  the  wise  provisions  of  the  laws  should  not  be 
used  as  a  means  for  unjustly  shielding  property  not  exempt  from 
the  claims  of  creditors. 

It  is  quite  proper  to  ^ve  the  debtor  a  reasonable  time  \nthin 
which  to  make  his  selection  of  that  which  he  will  claim,  but  if  he 
does  not  do  so  at  the  time  the  levy  is  made,  the  opportunities  and 
temptations  to  dispose  of  property  not  levied  upon,  or  place  it  be- 
vond  the  pale  of  the  law,  and  then  claim  as  exempt  that  which  has 
been  taken  in  execution,  becomes  great,  and  if  yielded  to,  may  re- 
sult in  fraud  upon  creditors. 

If  the  exemption  is  claimed  at  the  time  of  levy,  there  being  other 
property  of  the  same  kind  not  claimed,  it  is  reasonable  to  suppose 
the  officer  holding  an  execution  will  levy  upon  that  not  claimed  and 
his  opportunity  to  do  so  shall  not  be  abridged  by  reason  of  the 
claims  of  exemption  being  asserted  at  a  later  date. 

We  hold,  therefore,  where,  as  in  this  case,  the  debtor  has  more 
property  of  a  particular  kind  liable  to  seizure  than  is  exempt  from 
execution,  and  a  writ  is  levied  upon  a  portion  only  thereof,  leaving 
as  much  as  is  by  law  exempt,  and  thereafter  the  debtor  for  the  first 
time  claims  as  exempt  the  property  levied  upon  or  a  portion  thereof, 
and  leaving  in  the  hands  of  the  officer  a  less  quantity  than  is  neces- 
sary to  satisfy  his  writ,  then,  and  in  that  case,  the  debtor  to  make 
good  his  claim  of  exemption  must  offer  to  surrender  to  the  officer 
the  other  property  in  his  hands  of  the  same  general  kind,  subject 
to  execution,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  writ  and  failing  to  do  so,  as  in  this  case,  he  is  not  entitled  to  re- 
cover against  the  officer. 

We  limit  the  rule  as  above  to  cases  where  the  judgment  debtor 
has  extra  property  of  the  particular  kind  taken,  for  the  reason  that 
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the  faotB  of  this  case  do  not  require  ns  to  extend  the  inquiry  to 
cases  where  a  judgment  debtor  may  have  property  of  a  different 
qharaoter  subject  to  execution,  and  in  the  consideration  of^hich^ 
Questions  as  to  the  duty  of  the  debtor  to  assist  the  officer  of  the  law 
in  ferreting  out  his  property  may  arise. 

The  judgment  of  the  court  below  should  be  affirmed. 

FooTE,  G.|  and  Beloheb,  G.  G.,  concurred. 

Bt  thb  Goubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


No.  11.012. 

Ekpibb  G.  Mining  Go.  v.  Bonanza  G.  Mining  Go. 

Deportniient  Two.  FUed  AvguU  t8, 1S85. 

CoNFUOT  OF  EviDBNOi— YsBDiOT  NOT  BiSTURBiD.— Where  the  evidence  is  conflicting,  in 
an  action  to  recover  for  treepaes  upon  a  mining  claim,  ae  to  the  amount  of  damages  suffered 
hj  the  plaintiff,  the  verdict  of  the  jury  thereon  will  not  be  disturbed. 

iSiBSPAaA— iHSTBUonoNS— MsASDBB  OF  Bamaobs.— In  such  action,  the  defendant  cannot 
complain  of  an  instruction  that  if  the  jurv  found  that  he  entered  upon  the  plaintiff's  daini, 
and  dug  and  removed  gold-bearing  earth  therefrom,  the  true  measure  of  damages  to  plaintiff 
would  be  an  amount  of  money  which  will  fully  compensate  him  for  all  detriment  proximately 
caused  thereby. 

Thb  Samb— Plaintiff  Entitlbd  to  Nominal  Damaobs.— For  every  trespass  upon  real 
property  the  plaintiff  is  entitled  to,  at  least,  nominal  damaffes.  Consequently,  the  defendant 
cannot  justify  his  act,  and  obtain  a  verdict  by  showiog  the  value  of  the  property  to  be  less 
than  the  expense  of  its  severance  from  the  realty. 

EviOBMOB  TO  CoNTBADiOT  WiTNBas. —Affidavits  and  letters  of  a  witness,  which  tend,  in  a 
sli|^t  degree,  to  contradict  his  testimony,  are  to  that  extent,  and  for  that  purpose,  admissible 
in  evidence. 

.  Motion  to  Tax  Costs— Obdbr  on  Aftbb  Judombnt— Appeal.— A  motion  to  tax  a  cost 
bill  is  a  special  motion,  and  an  order  thereon  is  a  special  order,  and  if  made  subsequent  to  the 
rendition  and  entry  of  final  judgment,  can  only  be  reviewed  in  the  supreme  court  oy  a  direct 
appeal  therefrom. 

Appeal  from  a  judgment  of  the  superior  oonri  of  Sierra  conntyy 
entered  in  fayor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

John  Oale^  for  the  appellant. 

Fan  Clief  d  Wehe,  for  the  respondent. 

Seabus,  0.  Action  to  recover  damages  for  trespass  upon  a  min- 
ing claim,  and  to  obtain  an  injunction  restraining  defendant  from 
the  commission  of  like  trespasses.  Plaintiff  had  verdict  and  judg- 
ment for  five  thousand  dollars  and  costs,  taxed  at  one  thousand  three 
hundred  and  forty-four  dollars  and  forty-five  cents.  Of  the  sum 
taxed  as  costs,  nine  hundred  and  twenty-six  dollars  was  for  expenses 
of  a  survey  made  under  an  order  of  the  court  upon  application  of 
plaintiff,  and  for  its  benefit.  Defendant  moved  for  a  new  trial, 
which  was  denied,  and  the  appeal  is  taken  from  final  judgment  and 
order  denying  motion  for  new  trial. 

Appellant  claims  that  the  verdict  is  unsustained  by  the  evidence, 
wholly  inconsistent  with  the  instructions  of  the  court,  and  apparently 
given  under  the  influence  of  prejudice  and  passion. 
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Plaintiff  and  defendant  were  the  owners  of  adjoining  mining 
claims,  which  were  worked  by  drifting  beneath  the  surface.  Defend- 
ant had  worked  beyond  its  line,  and  upon  the  claim  of  plaintiff.  ThQ 
damage  sustained  by  plaintiff  thereby,  was  the  problem  which  the 
jurv  was  required  to  solve. 

Those  familiar  with  this  character  of  mining,  will  readily  compre- 
hend the  difficulties  in  the  way  of  determining  the  value  of  the  ma- 
terial removed.  The  operations  are  mainly  carried  on  through  un- 
derground tunnels,  drifts  and  works  not  open  to  inspection,  and  to 
which  the  public  has  no  access.  The  pay  dirt,  as  it  is  termed,  usu- 
ally of  limited  quantity,  is  removed  to  the  surface  to  be  washed,  and 
in  paying  mines,  being  of  large  value  compared  with  its  bulk,  is  fre- 
quently washed  by  the  owner,  or  some  trusted  agent,  who  alone  can 
know  with  certainty  the  value  of  the  proceeds.  These  and  several 
other  causes' conspire  to  prevent  the  introduction  by  the  party  in- 
jured in  such  cases  of  testimony  precise  in  character. 

The  most  that  can  or  should  be  demanded  is  to  require  such  proba- 
tive facts  as  best  tend  to  illustrate  and  demonstate  the  ultimate  object 
in  view.  To  the  eye  of  the  experienced  miner,  the  appearance  of  the 
gravel  with  which  he  is  entirely  familiar  mav  afford  some  indication 
of  its  value,  its  situation  in  the  mine,  whether  upon  or  off  the 
channel,  near  or  remote  from  the  bed-rock,  the  value  of  ground  ad- 
joining or  in  close  proximity,  are  circumstances  which  with  many 
others  are  proper  to  be  considered  by  a  jury  and  are  frequently  the 
best  and  only  evidence  within  reach.  If  this  class  of  circumstances, 
all  converging  on  the  very  point  at  issue,  tend  to  exaggerated  re- 
sults, it  will  generally  be  found  that  the  parhr  whose  acts  are  com- 
plained of,  is  possessed  of  all  the  necessary  faci titles  for  correcting' 
the  error. 

In  the  case  at  bar,  there  was  a  marked  and  substantial  conflict  in 
the  testimony.  Witnesses  for  defendant  testified  very  positively  to 
facts  from  which  it  would  be  reasonable  to  suppose  the  mining 
ground  in  question  fell  short  of  paying  expenses,  while  on  the  part 
of  plaintiff  there  was  testimony  tending  to  a  state  of  facts  in  support 
of  a  larger  verdict  than  was  rendered  by  the  jury. 

Whether  the  jury  deemed  it  improbable  that  defendant  would 
have  continued  for  some  months  to  work  the  ground  of  its  neighbor 
at  a  heavy  loss  to  itself,  or  by  what  particular  process  they  reached 
their  verdict  we  need  not  speculate,  provided  always  there  was 
ample  testimony  in  support  tnereof . 

With  testimony  thus  conflicting,  a  jury,  composed  as  we  may  well 
suppose,  in  part,  at  least,  of  miners,  was  peculiarly  qualified  to 
deal,  and  we  should  not  feel  authorized  to  disturb  their  verdict 
merely  because  upon  the  face  of  the  record  we  might  feel  like 
coming  to  a  different  conclusion. 

Appellant  seems  to  lay  some  stress  upon  the  fact  that  the  instruc- 
tions of  the  court  were  of  such  a  character  as  to  demand  a  different 
verdict. 
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The  only  instmction  asked  by  the  plaintiff,  so  far  as  appears  in 
the  record,  was  to  the  effect  that  if  the  defendant  entered  upon 
plaintiff's  claim,  and  dag  and  removed  gold-bearing  earth  therefrom, 
the  true  measure  of  damages  to  plaintiff  will  be  an  amount  of  money 
whicli  will  fully  compensate  it  for  all  detriment  proximately  caused 
thereby. 

The  instruction  embodies  the  rule  laid  down  by  our  civil  code  as 
the  measure  of  damages  for  breach  of  an  obligation  arising  from 
contract:  C.  0.,  sec.  3,300. 

No  rule  more  favorable  to  the  defendant  could  reasonably  be 
asked. 

The  instructions  given  at  the  request  of  defendant  from  1  to  8, 
both  inclusive,  were  quite  as  favorable  as  ought  to  have  been  given, 
and  one  of  them,  the  fourth,  was  entirely  too  favorable. 

It  waste  the  effect  that  if  the  jury  Jound  the  necessary  expense 
and  cost  of  digging  the  gold-bearing  earth  and  extracting  the  gold 
therefrom,  equaled  or  exceeded  the  value  of  the  gold  dust  extracted, 
they  should  find  for  the  defendant. 

We  do  not  think  the  question  of  trespass,  or  no  trespass,  is  to  be 
determined  on  the  basis  of  profit  and  loss. 

For  every  trespass  upon  real  property,  the  law  presumes  nominal 
damages:     Atwood  v.  Fricot,  17  Cal. ,  38. 

The  instruction  under  consideration  was,  probably,  based  upon 
the  rule  as  laid  down  in  Mayo  v.  Tappan,  23  Cal.,  306,  in  which  the 
court  says: 

'*  The  complaint  in  the  case  alleges  that  the  defendants,  at  divers 
times,  wrongfully  entered  upon  a  portion  of  plaintiff's  mining  claim, 
and  extracted  the  gold  and  gold-bearing  earth  from  a  portion  thereof, 
which  gold  aud  gold  bearing  earth  they  wrongfully  carried  away  and 
converted  to  their  own  use;  and  the  value  of  the  gold  thus  carried 
away  is  alleged  to  have  been  two  thousand  dollars.  No  demand  of 
the  possession  of  the  gold  after  it  was  separated  from  the  earth  ap- 
pears to  have  been  made  upon  the  defendants,  and  the  gravamen  of 
the  action  appears  to  be  the  injury  done  to  the  land  itself  by  the  acts 
of  the  defendants.  The  proper  rule  for  damages  in  a  case  like  the 
present,  is  the  value  of  the  gold-bearing  earth  at  the  time  it  was 
separated  from  the  surrounding  soil,  and  became  a  chattel.  *  *  * 
In  estimating  these  damages,  the  expense  of  extracting  the  gold  and 
separating  it  from  the  earth  after  it  is  first  moved  from  its  original 
location,  is  to  be  deducted  from  the  value  of  the  gold  taken  out  of 
the  mining  ground  of  the  plaintiffs."  This  decision  was  affirmed  in 
GoUer  v.  Pett,  39  Cal.,  482. 

The  complaint  in  this  case,  is  substantially  the  same  as  in  Maye 
V.  Tappen,  and  there  is  no  disposition  to  question  the  doctrine  enun- 
ciated in  that  case. 

The  rule  cannot,  however,  be  extended,  so  as  to  entitle  a  defend- 
ant who  has  committed  a  trespass  to  justify  his  act,  and  obtain  a  ver- 
dict by  showing  the  value  of  the  property  taken  to  be  less  than  the 
expense  of  its  severance  from  the  realty. 
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There  was  no  error  in  the  admission  of  the  affidavit  and  letters  of 
Southerland  in  evidence.  He  was  superintendent  of  the  corpora- 
tion defendant,  was  a  witness  at  the  trial,  had  testified  that  he  did 
not  know  he  was  working  on  plaintiff's  ground,  and  that  he  did  not 
order  the  tunnels  to  be  caved  to  prevent  a  survey. 

The  affidavit  and  letters  tended,  in  some  slight  degree,  to  con- 
tradict his  testimony,  and  to  that  extent,  and  for  that  purpose,  were 
admissible. 

Plaintiff  filed  a  cost  bill  in  the  case,  including  therein  nine  hun- 
dred and  twenty-six  dollars,  as  costs  and  expenses  of  a  survey  made 
by  plaintiff,  and  for  its  benefit,  under  an  order  of  the  court.  Judg- 
ment in  the  cause  was  entered  August  11, 1884.  On  the  sixteentn 
day  of  August,  1884,  defendant  gave  notice  of  a  motion  to  tax  the 
costs,  on  tne  ground  that  the  items,  aggregating  as  above,  are  not 
such  necessary  disbursements  in  the  action  as  can  be  legally  claimed 
as  costs  by  plaintiff. 

On  the  fifteenth  day  of  September,  1884,  the  court  entered  an 
order  as  follows:  **  Motion  to  tax  costs  denied.  Ordered  that  the 
costs  of  the  survey  are  necessary  disbursements,  and  that  the  costs 
will,  stand  as  taxed;"  which  ruling  is  assigned  as  error. 

It  is  objected  on  the  part  of  plaintiff  that  the  order  of  the  court 
refusing  to  strike  out  items  from  the  cost  bill,  being  a  special  order 
and  made  after  the  rendition  and  entry  of  final  judgment,  is  an  ap- 

Sealable  order,  and  cannot,  therefore,  be  reviewed  except  by  a 
irect  appeal  therefrom.  0.  0.  P.,  sec.  956;  Oalderwood  v.  Peyser, 
42  Cal.,  112;  Clark  v.  Crane,  57  Cal.,  633,  and  Dooley  v.  Norton, 
41  Cal.,  441,  are  relied  upon  in  support  of  the  position  taken. 

This  court  had  previously  held  in  Lasky  v.  Davis,  33  Oal.,  677, 
that  an  order  made  on  a  motion  to  retax  costs  is  not  appealable.  It 
is  not  an  order  made  after  final  judgment,  within  the  meaning  of 
section  343  of  the  practice  act,  even  tnough  it  be  made  after  the 
entry  of  judgment,  for,  in  legal  effect,  the  order,  if  the  motion  is 
granted,  amounts  to  a  modification  or  amendment  of  the  judgment, 
or  in  other  words,  becomes  a  part  of  it. 

If  the  motion  is  denied,  the  error  is  none  the  less  in  the  judgment 
and  can  be  reyiewed  only  upon  an  appeal  from  the  judgment.  Costs 
are  included  in  and  constitute  a  part  of  the  judgment,  and  hence, 
though  ascertained  and  adjudged  by  the  court  after  an  entry  of 
judgment  by  the  clerk  have  been  made,  yet  the  law  considers  such 
action  of  the  court  as  having  preceded  the  final  judgment. 

In  Dooley  v.  Norton,  41  Cal.,  441,  the  court  reviews  the  previous 
cases  on  the  subject,  and  holds  that  an  order  made  on  motion  to  re- 
tax  the  costs  in  an  action  is  a  proper  subject  for  review  in  some 
mode  in  this  court. 

If  made  before  the  judgment  is  rendered  it  may  be  reached  by  an 
appeal  from  the  judgments,  but  if  made  after  the  entry  of  judg* 
ment,  it  is  an  order  after  final  judgment,  from  which  as  a  spe- 
cial order  an  appeal  will  lie,  thus  virtually  overruling  Lasky  v.  Davis. 
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The  reasoninff  in  Oalderwood  v.  Peyser,  42  Oal.,  112,  and  Olark 
7.  Crane,  57  Cal.,  638,  is  in  line  with  Dooley  t.  Norton. 

The  case  of  Flnbacher  v.  Kelly,  49  Oal:,  116,  though  referring 
to  Lasky  t.  Davis  with  seeming  approval,  was  reidly  a  case  in  which 
tixe  motion  to  strike  out  a  cost  bill  was  made  before  the  entry  of 
judgment,  and  under  all  the  oases  could  only  be  reviewed  by  an  ap- 
peal therefrom. 

A  motion  to  tax  a  cost  bill  is  a  special  motion— that  is,  not  a  pro- 
oeeding  as  of  coarse  in  the  cause,  and  an  order  thereon  is  a  special  or- 
der, and  if  made  subsequent  to  the  rendition  and  entry  of  final  iudg- 
ment,  can  only  be  reviewed  in  this  court  by  a  direct  appeal  there- 
from. 

This  rule  is  in  harmony  with  the  letter  and  spirit  of  the  code  of 
civil  procedure. 

In  appeals  from  final  judgments,  the  statement  or  bill  of  excep- 
tions may  be  framed  so  as  to  include  a  review  of  all  orders  prior  to 
the  entry  of  judgment,  but  as  to  orders  made  subseq^uent  to  judg- 
ment, and  which  may,  and  usually  will,  require  a  special  statement, 
and  that,  too,  frequently  after  the  time  for  statement  on  appeal  has 
expired,  the  inconvenience  in  practice  of  treating  them  as  included 
in  the  appeal  from  final  judgment  will  be  found  a  serious  objection, 
to  say  nothing  of  trenching  upon  the  true  intent  of  the  code. 

We  think  i£e  objection  of  respondent  to  considering  the  question 
arisbg  on  the  cost  bill  well  taken.  The  judgment  of  the  court  be- 
low and  the  order  denying  defendant's  motion  for  a  new  trial  should 
be  affirmed. 

Foots,  0.,  and  Bbloheb,  0.  0.,  concurred. 

Bt  the  Ooxtbt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  20,094. 

People  t;.  Biohabds. 

in  Bank.    Filed  August  t8, 1885. 

CONBPIBACT— InTOBMATION  FOR  NBID  NOT  BB  AOAIirST  CONSPIBATOBS  JOINTLY.— An   in- 

fannation  for  conjipiracy  is  not  insufficient,  because  it  Is  against  a  single  individual,  and  the 
mneis  given  of  the  person  with  whom  he  is  charged  to  have  oonspired. 

GoBapiBAOT  TO  Bob  Anothxb  of  Bank  Check.— A  conspiracy  to  compel  one  to  sign  a  bank 
<beck,  and  then  to  take  it  from  him  by  force,  is  a  conspiracy  to  rob. 

Appeal  from  a  judgment  of  the  soperior  coart  of  Santa  Olara 
<M>imty,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
factB. 

Eow^  C.  Moore  and  J.  H.  Campbell,  for  the  appellant. 
Berrington  (t  Bane,  for  the  respondent. 

HoKiiiSTBYy  J.  The  superior  court  sustained  a  demurrer  to  an 
inlormation  which  is  in  words  and  figures  as  follows: 
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*'  In  the  superior  conrt,  etc. 

'  ^  John  Bichards  is  aocased  bj  the  district  attorney  of  the  county 
of  Santa  Olara,  state  of  Oaliforma,  by  this  information,  of  conspiracy, 
committed  as  follows : 

''The  said  John  Bichards,  on  or  about  the  ninth  day  of  Septem- 
ber, A.  p.  eighteen  hundred  and  eighty  four,  at  the  county  and  state 
aforesaid,  did  conspire  with  one  David  Day  is,  feloniously  and  by 
means  of  force  ana  fear  to  take  certain  bank  checks  to  and  of  the 
yalue  of  fifteen  thousand  dollars  from  the  person  and  immediate 
presence  of  one  Henry  Miller,  the  owner  thereof,  against  the  will  of 
Henry  Miller;  (and  immediately  theretofore  and  for  the  purpose  of 
said  taking  to  compel  said  Henry  Miller,  by  means  of  force  and  fear, 
to  draw,  make  and  sign  said  checks)  and  said  defendant,  in  pursu- 
ance of  said  conspiracy,  and,  to  effect  the  object  thereof,  did,  on  or 
about  the  date  last  named,  proceed  from  the  town  of  Hollister,  in 
the  county  of  San  Benito,  state  of  Oalifomia,  to  the  city  of  Gilroy, 
in  the  county  of  Santa  Clara,  in  said  state,  and  did  arm  and  disguise 
himself,  and  on  the  thirteenth  day  of  September,  1884,  did  set  forth 
from  said  city  of  Gilroy  along  the  road  leading  therefrom  to  the  cer- 
tain place  in  the  county  last  aforesaid,  known  as  Pacheco  Pass,  there 
to  lie  in  wait  for  said  Henry  Miller,  and  consummate  the  purpose  of 
the  said  conspiracy,  contrary  to  the  form,  force  and  effect  of  the  stat- 
ute in  such  cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of-  the  people  of  the  state  of  California." 

From  the  judgment  on  demurrer  the  people  appealed. 

Counsel  for  respondent  make  the  point:  ''There  must  be  two  per- 
sons, at  least,  charged  jointly  as  de/endanls  in  every  information  for 
conspiracy."  And  adds:  ''  To  the  general  rule  there  is  this  only  ex- 
ception— One  can  only  be  charged  or  convicted  of  conspiracy  when 
he  is  charged  to  have  conspired  with  persons  '  unknown,'  or  beyond 
the  jurisdiction  of  the  court." 

As  supporting  the  point,  respondent  cites:  Penal  Code,  note  to 
section  1, 160 ;  Bussell  on  Crimes ,  section  492  to  section  548 ;  2  Bishop's 
Criminal  Law,  sections  188,  189;  1  Bishop's  Criminal  Procedure, 
sections  963,  964. 

The  note  to  section  1,160  of  the  penal  code  merely  lays  down  cer- 
tain propositions,  not  necessarily  involving  the  one  here  presented, 
and  refers  to  adjudications  (mentioned  in  the  text  writers  or  directly 
cited  by  respondent)  to  sustain  such  propositions. 

We  nave  seen  no  edition  of  Bussell  on  Crimes  divided  into  sections. 
In  the  eighth  American  edition  of  that  work  (Davis  and  Metcalf^  it 
is  said:  "From  the  nature  of  conspiracy  it  is  an  offense  which 
cannot  be  charged  to  have  been  committed  by  one  person  alone. 
And  upon  this  ground  it  has  been  holden  that  a  prosecution  for  a 
conspiracy  cannot  be  maintained  against  a  husband  and  wife  only," 
etc. :  Vol.  2,  p.  690.  No  one  can  dispute,  or  has  ever  disputed,  that 
the  offense  cannot  be  committed  by  one  alone,  and  it  would  seem 
that  the  husband  and  wife  were  one,  in  the  sense  that  they  could  not 
conspire  without  the  co-operation  of  another,  at  least. 
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Section  189  of  Bishop's  Oriminal  Law,  yol.  1,  does  not  bear 
upon  the  point,  nor  does  section  188  help  to  solve  the  precise  qaes- 
tion.  Bj  way  of  argument ^  it  may  be  said,  because  one  cannot  com- 
mit a  conspiracy  or  because  when  two  are  charged  as  defendants, 
the  acquittal  of  one  operates  an  acquittal  of  the  other,  therefore, 
tbe  indictment  must  be  against  two  persons,  with  the  exceptions 
that  one  may  be  informed  against  if  it  be  stated  in  the  information 
that  the  other  conspirator  is  dead,  or  unknown,  or  out  of  the  state. 
The  argument  may  be  given  such  force,  if  any,«as  it  is  entitled  to. 
Bat  the  one  hundred  and  eighty-eighth  section  is  cited  by  counsel  as 
authority  to  the  point  that  at  least  two  muLst  be  charged  ''as  defend- 
ants." It  is  enough  to  say  that  Jir.  Bishop  draws  no  such  inference 
from  the  premises  bv  him  laid  down. 

Section  963  and  9^1  of  Bishop's  Oriminal  Procedure,  vol.  1,  treat 
of  ''steps  where  private  person  prosecutes,"  and  ''  steps  if  prose- 
cuting officer."    They  do  not  speak  of  conspiracy  at  all. 

At  section  464,  same  volume,  Mr.  Bishop  quotes  Starkie:  "An 
indictment  for  conspiracy  cannot  charge  the  ouenBe  against  one  only, 
for  the  very  nature  and  essence  of  the  crime  exclude  the  idea  of  its 
oofflmission  by  a  single  individual.  But  the  indictment  may  allege 
that  the  defendant,  together  vnih  other  persona,  committed  the  offense." 
Bidhop  adds :  "  So  that  even  here  there  is  no  legal  necessity  for 
proceeding joiri^Zj/  against  the  two  or  more  conspirators."  And  in 
section  225  of  the  criminal  procedure,  vol.  2,  the  same. learned 
writer  very  clearly  intimates  his  opinion  that  upon  principle,  when 
two  or  more  conspirators  are  living  and  within  the  jurisdiction,  one 
of  them  may  be  separately  indicted.  He  says:  "The  conspirators 
may,  as  of  course,  be  jointly  indicted.  Nor,  if  they  are,  will  the 
court  generally  direct  that  they  be  separately  tried.  But  if  one  or 
two  dies,  the  living  one  may  be  indicted  and  tried,  and  it  is  the  same 
of  a  known  conspirator  where  the  other  is  unknown,  and,  probably,  it 
is  legally  competent  to  indict  known  and  arrested  conspirators  separ- 
ately, while  yet  the  court  might  interfere  to  correct  so  inconvenient 
and  unusual  a  course."  If  one  can  be  separately  indicted,  two  being 
named  in  the  indictment,  as  conspirators,  the  indictment  is  sufficient 
as  against  demurrer,  whatever  action  the  court  might  assume  to  take 
to  prevent  the  practice. 

In  support  of  his  point  respondent's  counsel  also  cites:  I  Whar- 
ton Criminal  Law,  section  431;  Wharton's  Precedents  of  Indict- 
ments, 607--673;  Wharton's  Oriminal  Evidence,  section  393. 

At  section  1,388  of  his  criminal  law,  Dr.  Wharton  says:  ' '  A  con- 
spiracy must  be  by  two  persons  at  least;  one  cannot  be  convicted 
of  it  unless  he  has  been  indicted  with  persons  to  the  jurors  unknown." 
And  the  same  learned  writer  employs  similar  language  in  a  note  to 
the  form,  number  607,  inserted  in  his  i>recedents.  As  to  Wharton's 
Criminal  Evidence,  here  again  there  is  some  error  in  the  citation. 
Section  393  does  not  relate  to  the  subject. 

In  a  note  to  the  statement  in  section  1,388,  above  quoted,  Whar- 
ton cites  1  Hawk.,  c.  72,  and  a  large  number  of  reported  decisions. 
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AflSTimiiiff  that  by  ''Hawk.,  o.  72/*  is  intended  1  Hawkins  Pleas  of 
Grown,  chapter  z7,  it  is  there  only  laid  down  that,  under  thestatnte, 
21  Edw.  1,  one  person  alone  cannot  be  gniltj  of  conspiracy,  and, 
therefore,  no  prosecution  under  it  was  maintainable  a^inst  a  hua- 
band  and  wife  only:  Page  448,  sec.  8.  Of  the  cases  cited,  Bemia 
y.  Thompson,  6  Oox,  C.  0.,  166,  only  holds  that  where  an  indict- 
ment that  A.,  B.  and  C.  conspired  together,  with  diyers  other  per- 
sons to  the  jurors  unknown,  and  no  eyidence  was  offered  affecting 
other  persons  than  A-»  B.  and  C,  and  the  jury  acquitted  B.  and  C. , 
but  found  A.  guilty,  A.  was  entitled  to  an  acquittal.  In  Beg.  y. 
Mulcachy,  3  H.  L. .  306,  the  defendant  was  indicted  with  fiye  other 
persons.  Mulcachy  demurred  to  the  indictment,  because  the  oyert 
acts  were  -not  properly  set  out.  The  judgment  of  the  court  was 
that  the  objection  was  not  sufficient  in  law  to  preyent  the  defendant 
from  being  compelled  to  plead  to  the  indictment,  and  the  house  of 
lords  affirmed  this  judgment.  In  the  course  of  an  opinion,  Mr. 
Justice  Willes  said — ^what  is  everywhere  admitted — that  a  conspir- 
acy is  (in  the  absence  of  statutory  limitations),  an  agreement  of  two 
or  more  to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means. 
There  is  nothing  in  that  case  to  uphold  the  yiew  of  counsel  for  the 
respondent  in  the  case  at  bar.  If  B.  y.  Denton,  cited  by  Wharton, 
is  Beg.  y.  Inhabitants  of  Denton,  1  Dearsleys  0.  C,  Beseryed,  p.  3, 
it  is  merelj^  to  the  effect  that  where  an  indictment  is  framed  on  an 
act  of  parliament,  and  the  act  is  repealed  after  the  indictment  and 
before  plea  pleaded,  a  judgment  against  the  defendant  must  be 
arrested.  United  States  y.  Lyman  Cole  et  aL,  5  McLean,  513,  was 
a  case  in  which  twelve  persons  were  indicted  for  conspiracy  with  one 
Filley,  deceased.  There  is  no  intimation  in  the  report  bearing  on 
the  question  now  before  us. 

Commonwealth  y.  Irwin,  8  Phila.,  380,  only  determined  that,  to 
justify  a  conviction  on  a  count  charging  conspiracy,  the  jury  must 
be  satisfied  that  there  was  an  unlawful  combination  by  the  defend- 
ant with  at  least  one  other  person. 

In  the  note  to  section  1,388  of  Wharton's  Criminal  Law,  in  which 
the  foregoing  cases  are  cited,  reference  is  made  to  section  306  of 
Wharton's  Criminal  Pleading  and  Practice,  where  it  is  said:  "  In 
an  indictment  for  conspiracy,  less  than  two  cannot  possibly  be 
joined;  a  wife  and  husband  together  not  being  sufficient.  *  *  * 
But  it  is  clear  that  one  defendant  may  be  tried  alone,  when  his  co- 
conspirators are  alleged  to  be  unknown,  or  when  such  co-conspira- 
tors are  dead,  or  abaerU,  or  premously  conuicted. "  From  section  305 
we  are  referred  to  section  765  of  the  same  book.  There  the  rule  is 
laid  down,  *'  in  riot  or  conspiracy  there  cannot  be  a  conviction  of  a 
single  defendant,  coupled  with  an  acquittal  of  co-defendants,  unless 
there  is  an  allegation  and  proof  of  the  Co-operation  of  parties  not  in- 
dicted.''  In  a  note  to  section  305,  in  addition  to  the  case  of  United 
States  v.  Cole,  reference  is  given  to  Beg.  v.  Gompertz,  92.  Q.  B., 
824;  Com.  v.  Manson,  2  Ash.,  31;  State  v.  Sam,  2  Dev.,  669,  and 
State  v.  Covington,  4  Ala..  603. 


Sap.  Ot.  Oal.]  People  v.  Bighards.  406 

In  Beg.  T.  Gompertz,  several  persons  were  indicted  together. 
It  was  hSd  thaty  where  all  are  oonvioted,  if  one  shows  himself  en- 
titled to  a  new  trial  on  grounds  not  affecting  the  others  a  new  trial 
should  be  granted  to  all. 

In  Oom.  T.  Manson  the  action  of  the  court  in  denying  a  separate 
trial  to  one  of  two  persons  jointly  indicted  for  a  conspiracy  was  ap- 
proved. The  State  v.  Tom,  2  Dev.,  569,  is  an  interesting  case,  be- 
cause of  the  able  and  learned  opinion  rendered.  But  there,  too, 
the  actual  point  decided  was  that  on  an  indictment  for  conspiracy 
against  two  the  acquittal  of  one  is  the  acquittal  of  the  other. 
Nothing  is  said  in  the  opinion  which  directly  sustains  the 
view  contended  for  in  the  present  case,  that  an  indictment  can- 
not be  sustained  wherein  the  single  defendant  is  charged  to  have 
conspired  with  another  named  person^  unless  it  is  averrM  that  the 
latter  is  dead  or  out  of  the  jurisdiction,  etc.  The  State  v.  Coving- 
ton, 4  Ala.,  603,  only  holds  that  where  several  are  indicted  and 
found  ^ilty  of  a  conspiracy,  a  motion  in  arrest  of  judgment  will  be 
entertained  at  the  instance  of  any  one,  although  the  others  are  not 
in  court  and  may  have  escaped  from  custody.   ' 

In  addition  to  the  text-books  above  mentioned,  counsel  for  re- 
spondent also  cites:  Bex  v.  Kinnersley,  1  Stra.,  193;  State  v.  Egan, 
10  La.,  698;  People  v.  Olcott,  1  Am.  Decisions  (2  Johns.  Cases),  168, 
and  State  v.  McDonald,  10  Am.  Decisions  (1  McCord),  691. 

Bex  V.  Kinnersley  decides  that  where  two  are  indicted  for  a  con- 
spiracy, and  one  only  appears  and  pleads  to  the  issue,  and  is  found 
guilty,  judgment  shall  be  given  against  him  before  the  trial  of  the 
other.  The  Louisiana  case  holds  that  a  judgment  against  one  in- 
dieted  for  a  riot  with  three  co-defendants,  and  '^  divers  other  persons 
unknown,"  will  not  be  arrested  because  his  co-defendants  were  found 
'*not  guilty."  Non  constat,  but  he  may  have  been  guiliy  of  a  riot 
with  the  persons  unknown. 

It  was  neld  in  People  v.  Olcott  that  where  one  of  three  persons, 
engaged  in  a  conspiracy,  died  before  trial  and  another  was  acquitted, 
the  survivor  might  be  tried  and  convicted. 

State  V.  McDonald  was  a  case  where  the  indictment  charged  that 
MeDonald  and  another,  ''together  with  divers  other  persons,  to 
wit,  to  the  number  of  five,"  had  committed  the  crime  of  riot.  A 
motion  in  arrest  of  judgment  was  made  '' simply  on  the  ground  that 
the  names  of  the  others  should  have  been  given,  or,  if  unknown,  that 
fact  should  have  been  expressly  stated."  In  South  Carolina  a  riot 
could  not  be  committed  bv  less  than  three  persons,  and  the  court 
sustained  the  objection  taken  to  the  indictment,  holding,  in  effect, 
that  the  names  of  ' '  the  others  "  should  have  been  given,  or  their 
names  declared  to  be  unknown.  We  so  understand  that  case.  It  is 
true,  the  reporter  states  the  indictment  was  against  the  defendant  and 
^tooothers,  charging  that  they, ' 'together  with  other  persons, "etc.  But 
it  18  also  stated  that  the  grand  jury  found  a  true  bill  against  the 
defendant  '*  and  one  other  only.  If  the  statements  could  be  con- 
strued to  mean  that  the  two  indicted  were  charged  to  have  committed 
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the  riot  with  a  third  person  named,  '*  together  with  others,"  etc.,  the 
objeotion  to  the  indiotment  would  not  have  been  sustained,  beoause 
the  name  of  a  third  person  was  given. 

In  the  last  case,  the  court  said:  ''  The  names  of  third  persons,  if 
they  are  necessary  to  the  constitution  of  the  offense,  or  constitute  a 
necessarv  part  of  its  description,  should,  if  known,  he  inserted."  In 
a  note,  the  compiler  adds :  ' '  If  several  be  indicted  for  a  riot,  and 
the  jury  acquit  all  but  two,  they  must  acquit  them  also,  unless  it  be 
charged  in  the  indictment  that  these  committed  the  riot,  together 
with  some  other  person  not  tried  on  that  indictment.''  (But,  to  pre- 
vent misapprehension,  see  penal  code  of  California,  404^  which 
makes  it  possible  for  two  persons  to  create  a  riot.) 

It  has  been  sometimes  said  that  if  an  indictment  chaises  a  con- 
spiracy against  a  defendant  committed  with  a  person  unknown,  and 
the  third  person  was  in  fact  known,  the  prisoner  must  be  acquitted: 
State  V.  McDonald,  supra;  Chitty  Crim.  Law,  212. 

But  in  People  v.  Mather,  4  Wend.,  230,  it  was  held  that  if  the  co- 
conspirators are  stated  to  be  unknown,  the  indictment  is  good,  even 
although  the  names  of  the  co-conspirators  must  actually  have  been 
known  to  the  grand  jury. 

We  have  endeavored  to  go  over,  carefully,  all  the  cases  cited  by 
respondent,  or  by  the  writers  to  whom  he  has  referred.  Of  course, 
it  is  possible  that  we  have  failed  to  notice  isolated  expressions  in 
the  opinions  of  judges  which  might  be  deemed  to  favor  the  view  of 
counsel,  but  we  are  not  conscious  of  having  overlooked  such  expres- 
sions. In  no  one  of  the  cases,  however,  was  it  decided  that  an  in- 
dictment against  one  charged  as  a  conspirator  was  defective  because 
the  name  of  the  third  person,  with  whom  the  defendant  was  charged 
to  have  conspired,  was  given  in  the  indictment.     If  there  were  no 

Erecedents  for  an  indictment,  or  information  against  one  in  which 
e  was  charged  with  another  named  person,  the  respondent  would 
be  entitled  to  the  benefit  of  any  inference  which  could  fairly  be 
drawn  from  that  circumstance.  But,  when  a  case  is  only  new  in  in- 
stance, but  not  new  in  principle,  the  mere  failure  to  discover  a  pre- 
cedent in  which  the  principal  was  applied  to  exactly  the  same  facts, 
is  of  little  weight  or  consequence:  Fasley  v.  Freeman,  3  Term  B., 
63;  Ashby  v.  White,  1  Smith's  Leading  Cases,  Hare  and  Ws.  notes, 
440,  441.  And,  as  we  have  seen,  the  styling  one  as  "unknown," 
has  been  held  sufiicient,  although  the  name  of  the  person  was,  in 
fact,  known  to  the  grand  jury:  People  v.  Mather,  supra.  This 
must  be  construed  to  be  an  adjudication  that  a  grand  jury  is  not 
bound  to  join  as  defendants  in  one  indictment,  all  those  who  are 
known  to  them  to  have  joined  in  the  same  conspiracy. 

Clearly,  the  information  states  facts,  assuming  that  the  nature 
of  the  conspiracy  itself  is  sufficiently  averred,  which  show  that  the 
defendant  has  been  guilty  of  the  offense.  It  requires  two  to  con- 
spire, but,  if  two  have  conspired,  each  is  gnilty  of  the  conspiracy. 
True,  if  the  name  of  one  is  unknown,  his  name  cannot  be  inserted 
in  the  indictment.     But,  where  such  person  is  designated  as  "  un- 
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known/'  a  particular  individual  is  thas  indicated;  he  is  the  person 
vho  is  alleged  to  have  joined  with  the  defendant  in  the  acts  oon- 
stitnting  the  conspiracy.  It  is  difficnlt  to  understand  upon  what 
ground  the  defendant  can  complain,  if  the  alleged  co-conspirator  is 
more  distinctly  identified  by  giving  his  name.  As  was  said,  in  Peo- 
ple V.  Mather:  *' An  indictment  should  contain  so  much  certainty 
as  cleari^  to  designate  not  only  the  particular  kind  of  offense,  but 
the  specific  (sriminal  act  for  which  the  accused  has  to  answer."  But 
there  and  elsewhere,  it  has  been  held  that  the  defendant  was  suffi- 
denily  informed  of  the  person  with  whom  he  was  accused  of  con- 
spiring, when  such  person  was  charged  to  be  unknoum. 

The  alleged  co-conspirator,  not  indicted,  is  a  **  third  peraon,'' 
whose  existence  is  necessarv  to  the  completion  of  the  offense,  and 
who  must  always  be  described  with  reasonable  certainty;  as  in  rob- 
beiy,  the  person  robbed;  in  larceny,  the  person  whose  property  is 
alleged  to  nave  been  stolen.  In  case  of  conspiracy,  there  must  have 
been  another  person,  without  whose  co-operation  the  defendant  in* 
formed  gainst  could  not  have  committed  the  crime.  Such  person 
must  be  identified  by  name,  or  otherwise,  in  such  manner  as  that  the 
defendant  may  know  with  what  offense  he  is  charged. 

It  may  be  urged  that  there  is  a  species*  of  iniustice  in  selecting 
for  prosecution  one  of  two,  averred  to  be  equally  guilty,  when,  for 
aught  that  appears,  both  r  ight  have  been  prosecuted.  But  is  this 
a  matter  of  which  the  single  defendant  ought  to  be  permitted  to 
complain?  As  we  have  seen,  it  has  been  held  that  where  two  are 
indicted  one  may  be  prosecuted  to  judgment  before  the  trial  of  the 
other.  We  need  not  here  consider  the  consequences  in  case  the 
other  shall  subsequently  be  acquitted.  We  are  asked  to  assume  that 
both  are  within  the  jurisdiction  of  the  court,  because  the  informa- 
tion does  not  affirm  that  the  conspirator  died  before  the  filing  of  the 
information,  or  that  he  had  withdrawn  from  the  state.  Even  if  this 
should  be  conceded,  we  cannot  see  why  this  should  relieve  the  de- 
fendant from  pleading  to  an  information  which  gives  him  full  notice 
of  the  facts  which,  if  they  exist,  establish  his  guilt  of  the  offense. 

Counsel  for  respondent  says :  '*  There  must  be  two  men  at  least 
conmded  (subject  to  the  exception  as  to  death,  etc.)  before  the  con- 

3>iracy  is  established,"  citing  18  Gal.,  83;  14  Gray,  57;  Bussell  on 
rimes,  vol.  2,  p.  490;  Am.  Dec.,  vol.  9,  534;  Wharton's  Or.  Ev., 
8th  ed.,  p.  392;  Barbour's  Or.  Law,  p.  248. 

Bussell,  at  the  page  referred  to,  treats  of  ''forgery."  Wharton, 
st  the  page  referred  to,  treats  of  the  competency  of  the  wife  of  one 
defendant  to  be  a  witness  against  another  defendant.  Dreux  v. 
Domec.,  18  Gal.,  83,  was  an  action  for  malicious  prosecution.  We 
are  unable  to  see  what  bearing  Commonwealth  v.  Cobb  and  another, 
14  Gray,  67,  has  upon  the  proposition  of  counsel,  and,  except  that 
State  V.  Buchanan,  9  Am.  Dec.,  534,  was  a  prosecution  for  con- 
spiiacy,  that  case  seems  to  have  no  relation  to  the  proposition  here 
Mserted. 
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None  of  ihe  oases  last  oiied  are  to  the  point  that  the  oonspirae^ 
cannot  be  established  €i8  against  the  one  indicted^  who  is  chained  to 
have  oonspired  with  another  not  indicted. 

Barbour  in  his  Criminal  Law,  p.  248,  speaks  of  conspiracy,  bat 
seems  to  add  nothing  to  what  has  already  been  said  with  respect  to 
the  precise  point  under  consideration. 

In  Adams  v.  The  People,  9  Hun.,  89,  the  indictment  charged  that 
Adams  the  sole  defendant,  ''  conspired  with  one  Lamb"  to  defraod. 
Lamb  had  been  previously  convicted  of  the  same  offense,  but  this 
did  not  appear  on  the  face  of  the  indictment,  but  was  only  shown  as 
a  fact  when  Lamb  was  offered  as  a  witness  for  the  prosecution. 
The  court  held  him  competent  as  he  had  been  convicted  of  a  mis- 
demeanor, not  of  a  felony.  Adams  was  separately  indicted,  tried 
and  convicted.  No  objection  was  taken  to  the  indictment  by  de- 
murrer or  in  arrest  of  judgment. 

We  are  not,  however,  without  the  authority  of  adjudications 
directly  sustaining  the  course  pursued  by  the  district  attomOT  in 
the  present  case.  In  Heine  v.  Commonwealth,  91  Penn^  St.,  146, 
Heine  was  charged  with  having  **  with  one  Henry  Weile  conspired" 
etc.  The  objection  was  taken  that  Heine  alone  was  charged.  The 
court  said  it  is  strictly  true  that  a  conspiracy  is  in  its  nature  joint, 
and  that  one  alone  cannot  be  guilty  of  the  offense:  ''  Nevertheless 
one  of  two  or  more  conspirators  may  be  separately  indicted, 
tried  and  convicted:  3  Chitty  s  Cr.  Law,  section  1,141.  Therefore, 
that  Weile  has  not  been  indicted  with  Heine  can  make  no  difference, 
if  it  sufficiently  appears  from  the  record  that  he  was  a  confederate." 

In  United  States  v.  Miller,  3  Hughes,  C.  C,  663,  the  information 
charged  a  conspiracy  by  three  persons,  Miller,  Lee  and  Gtettsliok. 
Lee  was  dead,  and  Gettslick  was  already  under  conviction  **  for  an 
act  committed  in  furtherance  of  the  conspiracy  charged.'*  The 
learned  judge  said:  ''It  is  not  the  practice  of  the  government  to 
prosecute  any  person  to  conviction  for  more  than  one  of  the  same 
series  of  offenses.  Hence  there  is  no  indictment  here  except  aoaiiist 
Miller.  *  *  *  The  particular  question  arising  on  demurrer,  uere- 
fore,  is,  will  an  information  against  him  alone  lie  without  joining 
Gettslick.  ^  ^  ^  As  there  may  thus  be  a  severance  in  the  trial, 
in  the  verdict  and  in  the  judgment,  we  may  conclude  there  may  also 
be  a  severance  in  au  indictment  for  a  conspiracy,  unless  there  be 
some  reason  peculiar  to  such  an  indictment  plainly  making  the  aev- 
ersA  proceedings  improper.  I  can  see  no  such  reason.  It  will  not 
do  to  say  that  because  two  at  least  must  be  convicted  of  a  conspi- 
racy, and  that  one  person  who  should  be  the  only  one  convicted  must 
be  discharged,  therefore  two  at  least  must  be  joined  in  the  indict- 
ment. But  that  same  reasoning  would  forbid  the  severance  of  the 
trial,  and  deprive  any  one  of  his  right  to  be  tried  alone.  If  it  be 
conceded  that  there  may  be  a  severance  in  the  trial  of  persons  jointly 
indicted  for  a  conspiracy,  it  follows,  as  far  as  the  reason  just  allvded 
to  is  concerned,  that  there  may  likewise  be  a  severance  in  the  indict- 
ment.    Some  of  ^e  text  writers  say  (arbitrarily)  that  indictments 
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for  conspiracy  must  be  joint;  but  they  give  no  reason,  other  than  the 
one  just  stated,  for  their  proposition,  and  it  is  difficult  to  find  area- 
son.    I  do  not  think  any  sufficient  reason  exists.'' 

The  learned  jadge  then  proceeds  to  examine  United  States  v.  Oole, 
People  Y.  Mathew,  Bex  v.  Kinnersley,  and  Bex  y.  Nichols,  13  East., 
412.  He  finds  nothing  in  those  cases  which  would  prohibit  the  in« 
dictment  of  one  of  two  known  conspirators. 

Oar  conclusion  upon  the  point  is,  that  the  information  is  not  in- 
aofficient  because  it  is  against  a  single  defendant  and  the  name  is 
given  of  the  person  with  whom  he  is  cnarg^ed  to  have  conspired. 

In  addition  to  the  objections  above  considered,  respondent  claima 
that  no  crime  is  charged,  inasmuch  as  a  conspiracy  to  compel  one  to 
sign  a  bank  check  and  then  to  take  it  from  him  by  force,  is  not  **  a 
conspiracy  to  rob."  '^  Bobbery  is  the  taking  of  personal  property 
from  the  person  of  another  by  means  of  force:"  Penal  code,  section 
211.  **  Personal  property*'  includes  things  in  action  and  evidences 
of  debt:  Penal  oode,  see.  7.  It  is  a  cmispiracy  to  rob,  even  although 
the  conspiracy  include  an  agreement  to  compel  the  making  of  the 
checks  wnich  are  to  be  taken  by  force  from  tne  person.  It  is  part 
of  the  unlawful  agreement  that  a  robbery  shall  be  accomplished. 

Judgment  reversed  and  cause  remanded ,  with  direction  to  the  court 
below  to  overrule  the  demurrer  and  to  require  the  defendant  to  plead 
to  the  indictment. 

MmoK,  J.,  Boss,  J.,  Thobnton,  J.,  and  Mobbison,  C.  J.,  con- 
oiirred. 

McEee,  J.    I  concur  in  the  judgment. 


No.  9.849. 

Wilson  v.  Babnabd  et  al. 

In  Bank    FiM  Au^ttt  £8,  1885. 

LoQeMB'B  Lnm— OoMPLAiRT  MOST  Ahunt  Amount  Dub  to  Obioinal  OoNTBAOTOB.--Th6 
eompUinfc  in  an  aict  to  enforce  a  lien  alleged  to  have  aocrued  under  and  by  virtue  of  the  act 
of  March  30, 1878,  entitled  '*  an  act  ffiving  a  lien  to  loggers  and  laborers  employed  in  logging 
eunpt,  upon  the  logs  cut  and  hanled  by  penons  who  employed  them/'  does  not  state  a  cause 
of  action,  nnleas  it  be  alleged  that  something  was  due  irpm  defendants  to  the  original  con- 
tnotor  when  plaintiff's  lien  was  filed,  or  that  defendants  were  notified  or  had  knowledge  of 
the  daim  of  plaintiff  prior  to  the  payment  in  full  of  the  amount  due  to  the  original  contrao- 
tor  mder  the  contract. 

Appeal  from  a  judgment  of  the  sunerior  court  of  Butte  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendants a  new  trial.     The  opinion  states  the  facts. 

Gray  dk  Sexton,  for  the  appellants. 
Oak  &  Jones,  for  the  respondent. 

Boss,  J.  This  action  was  brought  to  enforce  a  lien  alleged  to 
Iiaye  accrued  under  and  by  virtue  of  the  provisions  of  the  act  ap- 
proved March  30, 1878,  entitled:  ''An  act  giving  a  lien  to  loggers 
and  laborers  employed  in  logging  camps,  upon  the  logs  cut  and 
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hauled  b;  the  persons  who  employ  them/'  as  amended  by  the  act 
approved  April  12,  1880 :    Statutes  1877-8,  747 ;  Statutes  1880,  38. 

The  first  point  made  for  the  appellant,  which,  we  think,  must  be 
sustained,  is  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  In  Bosenkranz  v.  Wagner,  62  Cal.,  161» 
and  in  other  cases  in  this  court,  it  was  held  that  because  of  the  fail- 
ure of  the  complaint  to  allege  that  anything  was  due  from  defendants 
to  the  original  contractor  when  plaintiff's  lien  was  filed,  or  that  de- 
fendants were  notified,  or  had  any  knowledge  of  the  claim  of  plaint- 
iff, prior  to  the  payment  in  full  of  the  amount  due  to  the  original 
contractor,  under  the  contract,  that  there  was  a  failure  to  state  a 
cause  of  action.  But  it  is  contended,  on  behalf  of  the  respondent, 
that  the  decisions  under  the  mechanic's  lien  act  are  inapplicable  to 
cases  arising  under  the  logger's  lien  act,  because  by  the  latter  act  it 
is  provided  that  the  liens  given,  '*  shall  take  precedence  of  other 
claims  "  for  the  period  of  thirty  days  after  the  logs  or  lumber  arrive 
at  the  place  of  destination,  etc.  But,  manifestly,  the  giving  of  pre- 
cedence of  one  class  of  liens  over  all  other  claims,  does  not  extend 
the  liability  of  the  party  against  whom  all  of  the  liens  and  claims  go; 
that  is  to  say,  the  owner  of  the  property  sought  to  be  charged.  The 
contracts  of  material-men  and  laborers,  with  the  original  contractor 
are  made  with  reference  to  his  contract  with  the  owner,  and  in  sub- 
ordination to  its  terms:  Dingley  v.  Green,  54  Gal.,  336.  It  results 
that  the  owner  cannot  be  charged  beyond  the  contract  price :  Latson 
V.  Nelson,  11  P.  0.  L.  J.,  589;  Whittier  v.  HoUister,  12  Id..  280. 
In  the  brief  of  counsel  for  plaintiff,  it  is  said  that  Barnard  A  Co., 
who  were  the  contractors,  and  who  employed  the  plaintiff  to  work, 
"  were  converting  trees,  on  appellant's  land,  into  lumber,  and,  after 
transporting,  scaling,  measuring  and  marking  the  same,  would,  if 
qualiiy  and  all  things  were  satisfactory  to  appellant,  receive  an 
agreed  price  per  thousand  feet;"  and  that  plaintiff's  lien  was  filed 
against  certain  lumber  prior  to  its  delivery,  and  prior  to  the  pay- 
ment by  appellant  of  the  agreed  price  therefor.  The  comfjlcdnt  con- 
tains no  such  averment  with  respect  to  payment,  for  which  reason 
the  demurrer  thereto  should  have  been  sustained. 

Judgment  and  order  reversed,  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  sustain  the  demurrer  to  the  amended 
complaint,  with  leave  to  the  plaintiff  to  amend  further. 

Myrick,  J.,  Thornton,  J.,  Morrison,  0.  J.,  and  MoKinstry,  J., 
concurred. 

McKee,  J.,  DISSENTING.  I  disscut.  The  action  is  an  attachment 
suit  for  recovery  of  the  value  of  personal  services  rendered  by  the 
plaintiff  in  cutting  standing  timber  upon  land  claimed  by  the  de- 
fendant, Farnham,  and  in  hauling  and  driving  saw  logs  and  lumber 
from  the  land  to  his  saw  mills,  and  to  foreclose  a  logger's  lien. 

The  lien  was  filed  upon  a  quantity  of  lumber  which  the  plaintifiT 
had  "  cut,  sawed,  hauled  and  driven  "  to  a  saw  mill  on  the  land  of 
Famham.    This  lumber  had  been  cut,  etc.,  by  the  plaintiff  for  and 
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under  the  directions  of  the  defendants,  Barnard  &  Oo.,  who  had  a 
contract  with  the  defendant  Farnham,  nnder  which  they  were 
authorized  to  enter  upon  Famham's  land  and  ent  the  standing  tim- 
ber thereon,  for  the  purpose  of  converting  the  same  into  lumber, 
which,  when  "  scaled,  marked  and  measured,*'  Farnham  agreed  to 
purchase  from  them,  at  a  certain  price  per  thousand  feet,  payable 
when  the  lumber  was  delivered  "  scaled,  marked  and  measurea,"  to 
him  at  his  saw  mills  upon  his  ranch. 

In  the  execution  of  the  contract  Barnard  &  Oo.  hired  the  plaintiff 
as  a ''logger,"  but  they  failed  and  refused  to  pay  him  his  wages, 
which  amounted  to  several  hundred  dollars;  and,  as  security  for  the 
payment  of  what  was  owing  to  him,  he  filed  a  logger's  lien  upon  the 
lomber  at  the  loggers'  yards  on  Farnham's  ranch,  where  it  lay  un- 
sealed, unmarked,  unmeasured  and  undelivered;  and,  seasonably, 
after  the  filing  of  the  lien,  he  commenced  his  attachment  suit. 

The  lien  was  filed  and  the  attachment  suit  commenced  under  the 
proviaions  of  an  act  of  the  legislature  approved  March  20,  1878,  en- 
titled ''  an  act  giving  a  lien  to  loggers  and  laborers. "  Section  1  of 
the  act  reads  as  follows : 

''A  person  who  labors  at  cutting,  hauling,  rafting,  or  drawing 
logs  or  lumber,  shall  have  a  lien  thereon  for  the  amount  due  for  his 
personal  services,  which  shall  take  precedence  of  all  other  claims,  to 
continue  for  thirty  days  after  the  logs  or  lumber  arrive  at  the  place 
of  destination  for  sale  or  manufacture,"  etc. 

It  is  not  claimed  that  this  statute  is  unconstitutional;  nor  is  it 
claimed  that  any  of  the  steps  taken  by  the  plaintiff  for  the  creatine 
of  the  lien  is  contrary  to  the  requirements  of  the  statute.  But,  con- 
cedmg  all  these,  the  contention  is  made,  that  as  Farnham  did  not 
owe  Barnard  &  Co.  any  money,  on  account  of  the  contract  ^nder 
which  the  lumber  was  made,  at  the  time  of  the  filing  of  the  lien,  the 
plaintiff  had  no  lien  to  be  enforced. 

A  "logger's  lien"  is  an  entirely  different  thing  from  a  ''  mechanic's 
lien.''  The  latter  is  given  by  statutory  law  upon  real  property,  of 
which  the  person  for  whom  the  improvement  is  made  is,  or  claims 
to  be,  the  absolute  owner;  and,  as  he  contracts  under  the  mechanic's 
lien  law,  which  enters  into  his  contract,  for  the  improvement  of  his 
property,  he  is  bound,  to  the  extent  and  according  to  the  terms  of 
his  contact,  and  his  property  is  charged  for  the  payment  of  the 
indebtedness  contracted  to  the  several  parties  who,  under  the  law, 
have  rights  in  it;  and  he  can  do  no  act  to  impair  those  rights;  there- 
fore, he  is  not  bound  to  pay,  unless  there  is  money  due  and  owing 
at  the  time  of  availing  of  those  rights.  Such  were  the  cases  of 
Bosenkranz  v.  Waggoner,  Dingley  v.  Green,  Latson  v.  Nelson  and 
Whittier  v.  HoUister,  cited  in  tho  prevailing  opinion. 

Here,  however,  there  is  no  lien  claimed,  or  sought  to  be  enforced, 
upon  the  real  property  of  Farnham.  It  is  a  lien  upon  personal 
property,  in  which  Barnard  &  Oo.  had  an  absolute  or  qualified 
ownership;  and,  for  the  purpose  of  the  logger's  law  and  lien,  it  mat- 
ters not  whether  they  were  absolute  or  qualified  owners — ^they  were 
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the  owners  of  the  property;  and  by  the  terms  of  the  oontraot  be- 
tween them  and  Farnham,  Farnham  merely  reserved  to  himself,  as 
a  preferred  purchaser,  the  right  to  buy  from  them,  at  a  stipulated 
prioe,  when  the  lumber  was  delivered  at  his  saw-mills,  scaled,  marked 
and  measured.  But  the  lumber  was  not  scaled,  nor  marked,  nor 
measured,  nor  delivered  to  Farnham.  Farnham,  therefore,  had 
neither  possession  of  it,  nor  title  to  it.  The  lumber  was  in  the  ac- 
tual or  constructive  possession  of  Barnard  &  Co.,  and  the  plaintiff, 
who  had  expended  his  labor  upon  it.  A  constructive  possession  is 
sufficient  for  a  logger's  lien;  therefore,  the  plaintiff,  in  my  judg* 
ment,  had  an  unquestionable  right  to  create  and  perfect  a  lien  upon 
the  lumber,  whether  Farnham  was,  or  was  not,  indebted  to  Barnard 
&  Go.  at  the  time. 

The  right  to  such  a  lien  does  not  depend  upon  an  in46btedness  by 
the  owner  of  land  to  persons  whom  he  has  authorized  to  cut  and  re- 
move timber  growing  upon  it,  and  to  manufacture  the  same  into 
lumber,  by  a  special  contract  for  that  purpose.  It  rests  upon  prop- 
erty in  the  debtor,  and  possession,  actual  or  constructive,  m 
the  lienor.  The  statute  authorizing  the  lien  to  be  created 
and  filed  is  but  the  legislative  expression  of  the  common  law  right 
of  every  workingman  to  retain  possession  of  personal  property  upon 
which  he  has  bestowed  labor,  which  has  changed  the  property  and 
increased  its  value.  Having  possession,  actual  or  constructive,  the 
artisan  or  laborer  has  the  right  to  retain  it,  or  to  create  a  lien  upon 
it,  according  to  the  statute,  without  reference  to  any  contractual 
relation  between  his  employer  and  others  as  to  the  property.  Any 
claims  arising  out  of  such  relations  are  made,  by  the  statute,  subor- 
dinate to  the  superior  claim  and  right  of  the  laborer  to  his  lien  upon 
the  property  for  the  services  which  have  made  it  valuable. 

I  think  the  judgment  of  the  court  for  the  enforcement  of  the  lien 
should  be  affirmed. 


No.  11,052. 

Eel  Biveb  and  Eureka  B.  B.  Oo.  v.  Field. 

In  Bank.    FUed  Avguit  t8,  1885. 

Eminent  Domain— Routb  fob  RAiLBOiLD— Right  of  Wat.— A.  railroad  corporation  has 
the  power,  in  eminent  domain  proceedings,  to  acquire  a  right  of  way  for  its  road,  in  accord- 
ance with  the  most  advant 
Borvey,  acquired  a 
might,  though  at  less  t 

Appeal  from  a  judgment  of  the  superior  court  of  Humboldt 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

8.  M.  Bucky  for  the  appellant. 

W.  H.  Brumfield,  for  the  respondent. 

Boss,  J.  The  plaintiff,  a  corporation  organized  under  the  laws 
of  this  state  for  the  purpose  of  building  and  operating  a  railroad 
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from  a  point  on  the  Yan  Dozen  river  to  the  oify  of  Eureka,  in  Hum- 
boldt county,  seeks  by  this  proceeding  to  condemn  a  right  of  way 
for  its  road  over  the  land  of  defendant.  The  answer  of  defendant 
put  in  issue  the  alleged  necessity  for  taking  the  land  in  question, 
and  upon  this  issue  the  Gourt  below  found  in  favor  of  defendant, 
and  accordingly  gave  judgment  against  the  plaintiff.  It  is  contended 
here  that  the  evidence  is  insufficient  to  sustain  the  finding. 

It  appears  that  one  B.  F.  Herrick,  at  the  instance  of  the  plaint- 
iff, made  a  preliminary  survey  for  the  line  of  its  road  througn  that 
portion  of  the  land  of  the  defendant  described  as  "  west  of  the 
dyke/*  and  defendant  sold  to  the  plaintiff  a  right  of  way  four  rods 
in  width  for  its  road  over  that  part  of  his  land,  ''granting  to  said 
company  the  right  to  pass  and  re-pass  with  its  rolling  stock,  freight 
and  passenger  cars,  to  construct  and  maintain  side  tracks,  switches, 
turntables  and  warehouses;  the  said  grant  of  right  of  way  to  con- 
tmue  and  be  in  force  so  long  as  the  said  company  shall  continue  to 
maintain  and  operate  its  ro^,  and  no  longer.''  But  the  line  of  the 
road,  as  finally  located,  ran  through  another  portion  of  defendant's 
land,  and  it  is  over  that  portion  of  the  land  embraced  in  the  line  as 
finally  located  that  the  plaintiff  seeks  to  acquire  the  right  of  way  by 
means  of  these  condemnation  proceedings.  The  plaintiff's  engineer 
testified  at  the  trial  that  ''it  was  necessary  to  locate  the  line 
as  described  in  the  complaint  herein  across  the  defendant's  land, 
because  it  is  the  best  line,  the  most  economical  to  construct,  and  the 
most  practical  route  for  running  a  line  through  that  land.  It  is  the 
shortest  line;  it  has  less  curvature  than  any  other  line,  and  the  road 
being  a  very  important  one  (may  be  a  through  line),  it  is  necessary 
to  consider  very  carefully  the  best  line  to  be  run  through  defendant's 
land." 

The  engineer  who  ran  the  preliminary  line  testified:  *'  The  differ- 
ence between  the  line  described  in  the  complaint  and  the  one  I  sur- 
?eyed  consisted  in  this :  The  one  I  surveyed  west  of  the  dyke  was 
of  greater  length,  had  a  very  short  curve;  there  may  be  consider- 
able difference  in  cost  of  two  routes  as  the  line  in  the  complaint 
described  is  high  enough  to  avoid  the  necessity  of  throwing  up  an 
embankment.  I  could  not  say  what  the  difference  in  cost  would  be. 
The  route  thev  have  located  is  the  shortest,  still  the  other  route 
would  accomodate  their  business,  and  it  looks  to  me  better  than  the 
one  ihey  seek  now.     It  is  nearer  their  landing." 

The  testimony  of  the  witness  F.  E.  Herrlck  is  of  but  little  conse- 
quence as  he  admitted  that  he  had  made  no  survey  of  the  routes, 
bat  that  his  examination  was  confined  to  the  map  and  his  experience 
in  railroad  building  was  confined  to  two  logging  roads,  one  a  quarter 
of  a  mile  and  the  other  one  mile  in  length. 

The  basis  of  the  action  of  the  court  below  in  finding  that  the  land 
in  question  was  not  necessarv  to  be  taken  for  the  purposes  of  the 
road,  was  the  fact  that  the  plaintiff  had  previously  acquired  and 
still  held  by  purchase  a  right  of  way  across  defendant's  land  west  of 
the  dyke  "  which  will  enable  the  plaintiff  to  accomplish  the  object 
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for  which  it  is  incorporated  and  discharge  every  duty  it  owes  to  the 
public." 

By  section  465  of  the  civil  code  it  is  declared  that: 

"  Eve^  railroad  corporation  has  power: 

"1. — ^To  cause  such  examination  and  surveys  to  be  made  as 
may  be  necessary  to  the  selection  of  the  most  advantageous  route 
for  the  railroad;  and  for  such  purposes  their  officers,  agents  and 
emplo;^ees  may  enter  upon  the  lands  or  waters  of  any  person,  subject 
to  liability  for  all  damages  which  they  do  thereto;    *    *    * 

*  *  4. — ^To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and  to  con- 
struct and  maintain  the  same,  with  a  single  or  double  track,  and 
with  such  appendages  and  adjuncts  as  may  be  necessary  for  the 
convenient  use  of  the  same;    *    *    * 

t*  7 — To  purchase  land  *  *  *  to  be  used  in  the  construction 
and  maintenance  of  its  road,  and  all  necessary  appendages  and  ad- 
juncts, or  acquire  them  in  the  manner  provided  in  title  vii.,  part  iii., 
code  of  civil  procedure, .  for  the  condemnation  of  lands;  and  to 
change  the  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority 
of  the  directors  so  determine,  as  provided  hereinafter;  but  no  such 
change  must  vary  the  general  route  of  such  road,  as  contemplated 
in  its  articles  of  incorporation."    *    *     * 

The  next  section  provides : 

''Every  railroad  corporation  in  this  state  must,  within  a  reason- 
able time  after  its  road  is  finally  located,  cause  to  be  made  a  map 
and  profile  thereof,  and  of  the  land  re(|uired  for  the  use  thereof, 
and  the  boundaries  of  the  several  counties  through  which  the  road 
may  run,  and  file  the  same  in  the  office  of  the  secretary  of  state,'' 
etc. 

By  section  467  it  is  provided:  ''If  at  any  time  after  the  location 
of  the  line  of  the  railroad  and  the  filing  of  the  maps  and  profiles 
thereof,  as  provided  in  the  preceding  section,  it  appears  that  the 
location  can  be  improved,  the  directors  may,  as  provided  in  subdivis- 
ion 7,  section  465,  alter  or  change  the  same,  and  cause  new  maps 
and  profiles  to  be  filed,  showing  such  changes,  in  the  same  offices 
where  the  originals  are  of  file,  and  may  proceed  in  the  same  manner 
as  the  original  location  was  acquired,  to  acquire  and  take  possession 
of  such  new  line,  and  must  sell  or  relinquish  the  lands  owned  by 
them  for  the  original  location  within  five  years  after  such  change. 
No  new  location  as  herein  provided  must  be  so  run  as  to  avoid  any 
points  named  in  their  articles  of  incorporation." 

It  will  be  observed  that  by  the  provisions  of  the  last  section  that 
even  after  the  line  is  once  finally  located  and  the  map  filed  as  re- 
quired by  section  466,  if  it  appears  that  the  location  can  be  im- 
proved the  directors  may,  in  accordance  with  the  provisions  cited, 
alter  or  change  the  route  and  may  proceed,  in  the  same  manner  as 
the  original  location  was  acquired,  to  acquire  and  take  possession  of 
such  new  line,  being  required  to  sell  or  relinquish  the  lands  owned 
by  them  for  the  original  location,  within  five  years  after  such  change. 
But  here  the  effort  is  to  condemn  land  embraced  within  the  line  as 
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first  finally  located  and  as  shown  by  the  map  filed  by  the  plaintiff  in 
accordance  with  the  provisions  of  section  466  of  the  civil  code. 
There  is  no  substantial  conflict  in  the  evidence  upon  the  proposition 
that  the  line  as  finaUy  located  and  within  which  the  land  sought  to 
be  taken  falls,  is  the  shortest,  best  and  most  economical,  and,  there- 
fore, the  most  practicable  route.  The  mere  fact  that  the  plaintiff 
had,  after  its  preliminary  survey,  acquired  a  right  of  way  over  an- 
other portion  of  defendant's  land  over  which  it  might,  though  at 
less  advantage,  build  its  road,  does  not  render  the  taking  unneces- 
sary; for  as  has  been  seen,  railroads  are,  under  our  statute,  em- 
Kwered  to  alter  or  change  their  route  even  when  once  finally 
»ted,  whenever  the  location  can  be  improved.  In  the  present 
case  th^  right  of  way  granted  the  plaintiff  by  defendant  was  condi- 
tional, and,  by  the  terms  of  the  deed,  will  cease  to  exist  when  plaint- 
iffs road  is  constructed  elsewhere. 

We  are  of  opinion  that  the  evidence  is  insufficient  to  sustain  the 
finding  of  the  court  below. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MiRiGE,  J.,  MoBBisoN,  0.  J.,  Thobnton,  J.,  MoEbe,  J.,  and 
McKixsTBY,  J.,  concurred. 


No.  20,087. 

People  t?.  Langton. 

In  Bank.    Filed  AuQust  98,  1885. 

MuBDEB—IirsTBUcnoNS— Intention  Presumed  prom  Act.— In  a  prosecution  for  murder 
«i  ingtruction  that  *'  every  person  is  presumed  to  intend  what  his  acts  indicate  his  intention 
to  have  heen;  and  if  the  defendant  fired  a  loaded  pistol  at  the  deceased  and  killed  him,  the 
law  presumes  that  the  defendant  intended  to  kill  toe  deceased;  and  unless  the  defendant  can 
show  that  his  intention  was  other  than  his  act  indicated,  the  law  will  not  hold  him  guiltless,'* 
is  not  erroneous.  The  words  ''unless  the  defendant  can  show"  cannot  be  construed  as  re- 
quiring the  defendant  to  show,  by  evidence  adduced  by  himself,  what  his  intention  was. 

The  Same— Drunkenness  of  Dependant.— As  between  murder  in  the  second  degree  and 
muulaughter,  the  drunkenness  of  the  offender  can  form  no  legitimate  matter  of  inquirv,  for 
manslaughter  is  the  unlawful  killing  of  a  human  being  without  malice,  express  or  implied,  and 
without  any  mixture  of  deliberation. 

Appeal  from  a  judgment  of  the  superior  court  of  Sierra  county, 
entered  upon  a  verdict  convicting  the  defendant  of  murder  in  the 
second  degree,  and  from  an  order  refusing  him  a  new  trial.  The 
opinion  states  the  facts. 

Van  Clief  &  Herron,  for  the  appellant. 

E.  C,  Marshall,  attorney  general,  for  the  respondent. 

MoBRisoN,  C.  J.  Defendent  was  prosecuted  for  the  crime  of 
murder  and  was  convicted  of  murder  in  the  second  degree.  On  the 
trial  of  the  case  in  the  court  below,  the  following  instruction  was 
given  to  the  jury: 

''Every  person  is  presumed  to  intend  what  his  acts  indicate  his 
intention  to  have  been;  and  if  the  defendant  fired  a  loaded  pistol  at 
the  deceased  and  killed  him,  the  law  presumes  that  the  defendant 
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intended  to  kill  the  deceased;  and  unless  the  defendant  can  show 
that  his  intention  was  other  than  his  act  indicated,  the  law  will  not 
hold  him  guiltless." 

**  Unless  the  defendant  can  show  that  his  intention  was  other  than 
his  acts  indicated,  the  law  will  not  hold  him  guiltless,'*  is  the  por- 
tion of  the  instruction  which  struck  us  at  first  view  as  erroneous. 
It  might  be  claimed  that  the  defendant  was  required  to  show,  by 
evidence  adduced  by  himself,  what  his  intention  was,  even  though 
the  fact  appeared,  from  evidence  introduced  by  the  prosecution,  thkt 
there  were  circumstances  of  mitigation  or  facts  which  reduced  the 
crime  as  provided  by  section  1,105  of  the  penal  code.  But,  on 
reflection,  we  have  concluded  that  such  is  not  the  proper  meaning 
of  the  instruction.  The  words,  '  *  unless  the  defendant  can  show,' 
mean  unless  he  can  or  does  show  from  the  whole  evidence  in  the 
case,  thus  bringing  himself  within  the  meaning  of  the  above  section 
of  the  code.  It  would  be  a  strained  construction  of  the  language  of 
the  instruction  to  hold  that  the  court  meant  or  intended  the  jury  to 
understand  that  the  evidence  must  come  from  the  defendant,  and 
that  they  could  not  consider  the  whole  evidence  in  the  case,  as 
showing  circumstances  of  mitigation,  or  facts  tending  to  reduce  the 
degree  of  the  crime,  or  even  to  excuse  or  justify  the  same. 

The  appellant  also  complains  of  the  second  instruction,  which  is 
as  follows:  "As  between  murder  in  the  second  degree  and  man- 
slaughter, the  drunkenness  of  the  offender  can  form  no  legitimate 
matter  of  inquiry,  for  manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  express  or  implied,  and  without  any 
mixture  of  deliberation,"  etc. 

But  is  it  true  that  drunkenness  does  form  a  legitimate  matter  of 
inquiry  as  between  murder  in  the  second  degree  and  manslaaghter  ? 
The  trial  court  told  the  jury  that  it  did  not.  The  question  is  not  a 
new  one  in  this  court.  In  the  case  of  People  v.  Nichol,  34  Oal., 
215,  the  court  below,  charging  the  jury  in  a  case  of  homicide,  said: 
''  As  between  murder  in  the  second  degree  and  manslaughter,  the 
drunkenness  of  the  offender  can  form  no  legitimate  matter  of  inquiry* 
for  manslaughter  is  the  unlawful  killing  of  a  human  being  without 
malice,  express  or  implied,  and  without  any  admixture  of  delibera- 
tion." The  defendant  was  convicted,  and  the  judgment  was  affirmed 
by  the  supreme  court.  The  instructions  were  quite  numerous,  in- 
cluding the  one  referred  to,  and,  speaking  of  them.  Judge  Sander- 
son ,  delivering  the  opinion  of  the  court ,  said :  ' '  They  are  not  even  ob- 
noxious to  criticism."  In  the  case  of  Pirtle  v.  The  State,  9  Humph., 
663,  the  supreme  court  of  Tennessee  says:  "As  between  the  two  of- 
fenses of  murder  in  the  second  degree  and  manslaughter,  the  drunk- 
enness of  the  offender  can  form  no  legitimate  matter  of  inquiry;  the 
killing  being  voluntary,  the  offense  is  necessarily  murder  in  the  sec- 
ond degree,  unless  the  provocation  was  of  such  a  character  as  would 
at  common  law  constitute  it  manslaughter,  and  for  which  latter 
offense  a  drunken  man  is  equally  responsible  as  a  sober  one."  The 
case  named  is  cited  with  approval  by  the  supreme  court  in  People 
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y.  Belencia,  21  Cal.,  346,  and  the  instruction  in  the  case  we  are  now 
considering  is  fully  sustained  by  these  authorities. 

We  find  nothing  in  the  record  which  calls  for  a  reversal  of  the 
judgment,  and,  therefore,  the  same  is  affirmed,  as  is  also  the  order 
denying  a  new  trial. 

MiBiGK,  J.,  Boss,  J.,  and  Thornton,  concurred. 


No.  9.894. 

Whitesidss  bt  al.,  Execdtbioes,  eto.,  v.  Bbigos,  Executbiz,  et  al. 

Departmaa  Two,    FiUd  Avgust  t8,   1886, 

Whirx  thb  Etidsnox  IB  SuBSTANTiALLT  CoNFLiOTiNO,  the  judgment  will  not  be  reversed 
for  iimxfficiency-  of  the  evidence  to  justify  the  decision. 

Pletdinos  upon  Pbobativi  Mattebs,  Outbids  of  thx  Ibsuis,  is  no  reason  for  reversing 
tlie  judgment,  when  the  findings  cover  all  the  issues. 

Thi  Ck>iiPLAiNT  Held  to  STAm  Facts  Sufvioisnt  to  constitute  a  cause  of  action. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles  county, 
entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying  the 
defendants  a  new  trial.    The  opinion  states  the  facts. 

Ghdfrty  dt  CMdveney^  for  the  appellants. 
JHazard,  Thorn  dt  Hinton^  for  the  respondents. 

Beloheb,  C.  0.  This  is  an  action  to  set  aside  a  deed  to  a  lot  in 
the  city  of  Los  Angeles,  upon  the  ground  that  it  was  obtained  by 
fraudulent  misrepresentation. 

The  defendants  interposed  a  general  demurrer  to  the  complaint 
which  was  oyerruled,  and  then  filed  separate  answers. 

The  case  was  tried  and  findings  and  judgment  entered  in  fayor  of 
&eplaintiff8. 

The  appeal  is  from  the  judgment  and  an  order  denying  a  new 
trial. 

L  There  was  no  error  in  oyerruling  the  demurrer.  The  com- 
plaint stated  facts  su£Bicient  to  constitute  a  cause  of  action,  and  was 
oertainly  good  when  tested  by  a  general  demurrer. 

2.  The  findings  are  yery  full  and  coyer  all  the  material  issues. 
The  fact  that  there  were  findings  upon  probative  matters,  outside  of 
the  issues,  is  no  reason  for  reyersing  the  judgment. 

3.  A  careful  reading  of  the  transcript  has  satisfied  us  that  there 
was  testimony  tending  to  support  all  of  the  findings. 

No  useful  purpose  would  be  subserved  by  stating  the  testimony 
here.  On  many  points  it  was  conflicting,  but  when  th^re  is  a  sub- 
stantial conflict  this  court  never  reverses  judgments  upon  the  ground 
that  the  evidence  was  insufficient  to  justify  the  decision. 

We  think  the  judgment  and  order  should  be  affirmed. 

Foots,  O..  and  Sjeabls,  C,  concurred. 

Bt  thb  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
tiie  judgment  and  order  are  affirmed. 
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No.  7,204, 

DOBLAND  V.  BeBNAL. 
JDeparhnent  Tvjo.     FOed  Avffust  28, 1886. 

Rbmittitub— Motion  to  Recall— Bbvibw  of  Erbobs.— Alleged  erron  of  the  lower  ooort, 
made  in  proceedings  had  since  the  remittitur  went  down,  cannot  be  examined  and  corrected 
in  the  supreme  court,  on  a  motion  to  recall  the  remittitur. 

Motion  to  recall  a  remittitur.    The  opinion  states  the  facts. 
J.  M.  Woodf  for  the  petitioner. 
Chas.  H.  Parker^  for  the  respondent. 

The  Ooubt.  This  is  a  motion  to  recall  a  remittitur  to  the  end 
that  the  proceedings  of  the  court  below,  had  since  the  remittitur 
went  down,  may  be  examined,  and  certain  alleged  errors  corrected. 
If  any  errors  have  been  committed,  the  way  proposed  by  the  mover 
is  not  the  proper  way  for  reaching  them. 

Motion  denied. 


No.  9,717. 

City  of  Los  Angeles  v.  Southern  Paoipio  Railboad  Oohpaht. 

J>epaHfMnt  Two,    Filed  August  t9, 1885, 

Ordinances  of  Los  Anosles— Exbmption  of  Defendant  fbom  Taxation.— Upon  a 
review  of  certain  ordinances  of  the  city  of  Lob  Angeles,  and  a  certain  contract  made  be- 
tween it  and  the  defendant,  held  that  the  same  did  not  constitnte  a  contract  that  the  bosiiMBi 
of  the  defendant  when  established  and  prosecuted,  or  its  property,  were  to  be  free  from  the 
burdens  of  taxation,  or  exempt  from  such  license  tax  as  might  be  lawfully  imposed  other 
upon  persons  owning  like  property  and  using  it  in  like  manner. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
county,  entered  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

OlaaseU,  Smith  &  PcUton,  for  the  appellant. 
W.  D.  Stephenson^  for  the  respondent. 

Searls,  0.  This  action  was  brought  to  recover  twelve  hundred 
and  twenty  dollars  alleged  to  be  due  for  license  tax.  Plaintiff  had 
judgment.  Appellant  does  not  here  challenge  the  authority  of 
plaintiff  to  provide  by  ordinance  for  the  collection  of  a  license  tax 
upon  business  and  occupations  carried  on  within  the  corporate 
limits  of  the  city  of  Los  Angeles,  including  such  license  tax,  '*  for 
every  steam  railroad  company  having  depot  in  said  city.*' 

The  validiigr  of  the  ordinance  upon  which  this  action  is  founded 
was  passed  upon  in  case  of  City  of  Los  Angeles  v.  Southern  Pacific 
Kailroad  Company,  61  Cal.,  59. 

The  points  made  here,  and  which,  it  is  claimed,  were  not  involved 
in  the  case  quoted  above,  are: 

1.  That  by  virtue  of  an  ordinance  of  the  city  of  Los  Angeles, 
approved  October  24,  1872,  an  ordinance  of  the  board  of  super- 
visors of  Los  Angeles  county,  and  an  agreement  of  defendant  therein 
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referred  to,  and  certain  other  ordinances  relating  to  the  same  sub- 
ject matter,  a  contract  between  the  parties,  plaintiff  and  defendant, 
was  created,  by  the  express  terms  of  which  it  became  the  datj  and 
right  of  defendant  to  establish  its  depot,  and  to  maintain  and  oper- 
ate its  railroad  in  and  through  the  city,  and  that  the  subsequent 
deed  and  ordinances  of  the  city  relating  thereto,  constituted  an  ex- 
press grant  to  the  defendant  of  the  right  to  maintain  its  depot  and 
operate  its  road  without  any  further  license  from  the  cify. 

2.  That  the  ordinance  imposing  a  license  upon  the  defendant  is 
in  contrayention  of  the  terms  of  this  contract,  and  impairs  its  obli- 
gation, and  is  therefore  yoid  as  againt  defendant. 

From  a  reyiew  of  the  findings  of  the  court  below,  and  of  the  eyi- 
dence  upon  which  those  findings  are  based,  we  conclude  the  city  of 
Los  Angeles  and  the  county  of  Los  Angeles  were  alike  desirous  that 
the  defendant  corporation  should  construct  its  railroad  through  the 
county  and  locate  its  depot  and  shops  within  the  city  limite,  and 
that  as  an  inducement  thereto  the^  and  each  of  them  were  willing  to 
make,  and  did  make,  concessions  m  the  way  of  bonds  and  stock,  and 
that  iJie  plaintiff  granted  certain  lands  neeaed  by  the  corporation  de- 
fendant, and  granted  to  it  free  "  any  and  all  ri^ht  of  way  which  said 
Southern  Pacific  Bailroad  Company  may  require  in  entering,  pass- 
ing through  and  leaying  the  said  city  with  the  main  trunk  line, 
be  securea  to  them  free  of  any  claim  for  damages  or  other  compen- 
sation." 

The  court  below  finds  that  **  the  plaintiff,  for  a  yaluable  consider- 
ation rendered  by  the  defendant,  granted  to  the  defendant  the  right 
to  construct  its  road,  depots,  workshops,  in  said  city,  and  to  oper- 
ate the  same  and  to  carry  on  its  business  connected  with  said  road 
and  depots  in  said  city;  but  by  yirtue  of  said  ordinances  and  con- 
tract the  defendant  has  not  the  free  nor  unrestricted  right  to  oper- 
ate its  said  roads,  depots  or  workshops  or  carry  on  its  sard  business 
within  said  city,  free  from  any  tax,  license  or  other  impositions  from 
said  city." 

This  further  fact  is  found:  ''The  court  further  finds  that  there 
was  no  consideration  paid,  or  contracted  to  be  paid  by  the  defend- 
ant to  the  county  or  city,  or  either  of  them,  to  the  plaintiff  for  ex- 
emption from  taxation/' 

n  there  is  anything  in  the  eyidence  which  can  be  said  to  militate 
against  the  two  findings  aboye  set  out,  it  must  be  found  in  the  ordi- 
nance which  proyides  that  in  consideration  of  the  benefits  and  ad- 
yantages  conferred  upon  and  derived  by  the  city  by  the  location  of 
the  passenger  and  freight  depots  for  the  Los  Angeles  city  station  of 
the  main  trunk  line  of  the  Southern  Pacific  Bailroad  within  said 
city,  etc.,  the  city  assigns  certain  stock  to  the  defendant,  and  at  the 
same  time  proyides  that  the  defendant  shall  not  as  a  consideration 
for  such  stock  be  required  to  locate  and  build  its  depots  and  run 
the  road  to  the  same  unless  there  shall  be  deeded  to  the  company 
certain  lands  for  depot  purposes  and  certain  other  land  tot  work- 
shops and  other  buildings. 
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Or  in  the  ordinance  approyed  Jnly  26, 1873,  entitled: 

' '  An  ordinance  providing  a  free  right  of  way  for  the  Sonthem 
Pacific  Bailroad  through  the  city  of  Los  Angeles. " 

The  ordinance,  after  reciting  that  by  a  certain  ordinance  passed 
October  24,  1872,  the  city  was  obligated  to  give  to  defendant  a  free 
right  of  way  through  the  city  for  its  road,  and  that  the  defendant 
had  selected  certain  streets,  proceeds  to  set  apart  and  dedicate  to 
the  unreserved  and  unrestricted  use  of  defendant  such  streets,  for  a 
right  of  way  and  to  grant  to  defendant  the  right  of  way  oyer  the 
same,  for  tne  uses  and  purposes  of  its  road,  etc. 

We  fail  to  find,  in  this  testimony,  any  confiict  with  the  facts  as 
found  by  the  court. 

The  city  was  the  owner,  as  we  suppose,  of  certain  lands  and  per- 
sonal property,  which  it  was  willing  to  convey  to  defendant,  provided 
it  would  build  its  road  through  the  city  and  build  its  depot  and 
workshops  therein,  and  the  former  was  also  willing,  as  a  further  in- 
ducement, to  grant  a  right  of  way  through  the  city  to  defendants  for 
its  road,  free  from  all  expense  or  damage. 

It  does  not  follow  that  the  business  of  the  defendant,  when  es- 
tablished and  prosecuted,  or  its  property,  were  to  be  free  from  the 
burdens  of  taxation  or  exempt  from  sucn  license  tax  as  might  law- 
fully be  imposed  upon  other  persons  owning  like  property  and  using 
it  in  like  manner. 

There  was  a  contract  between  plaintiff  and  defendant.  It  related 
to  the  manner  of  acquiring  certain  property  and  easements. 

It  did  not,  however,  confer  upon  the  grantee  any  rights,  privil- 
eges, exemptions  or  immunities  m  the  ownership  or  use  of  the  prop- 
erty to  which  it  woula  not  have  been  entitled,  had  it  purchased  the 
same  property,  at  private  sale,  from  an.  ordinary  citizen,  or  con- 
demned and  paid  for  it,  under  the  right  of  eminent  domain. 

The  case  of  the  Oit^  of  Los  Angeles  v.  The  Los  Angeles  Water 
Oompany,  61  Gal.,  66,  is  not  in  point. 

There  the  plaintiff  entered  into  an  agreement  with  the  predeces- 
sors in  interest  of  the  defendant,  by  whichi.  for  an  annual  rent,  re- 
served, and  other  considerations,  defendant,  the  holder  of  a  lease  of 
plaintiff's  water- works  as  assignee,  had  a  right  to  sell  and  distribute 
water  for  domestic  purposes,  and  to  receive  the  rents  and  profits  to 
its  own  use. 

The  right  to  sell  water,  and  carry  on  the  business  of  selling  and 
distributing  water  for  profit,  was  granted  by  plaintiff,  and  an  ordin- 
ance imposing  a  license  tax  upon  all  persons  vending  water  for  do- 
mestic purposes  was  held  invalid  against  defendant  upon  tiie  ground 
that  plaintiff,  under  its  contract,  had  already  reserved  a  sum  to  be 
paid  by  defendant  for  the  privilege  of  vending  water  for  domestic 
purposes,  and  could  not,  during  the  term  of  the  lease,  increase  the 
amount  to  be  paid  for  the  privuege  granted. 

The  present  case  differs  from  that,  in  this — there,  plaintiff  had  re- 
ceived a  consideration  for  a  privilege  granted — ^here,  no  privilege  had 
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been  granted  to  oarry  on  a  bnsinesSy  and  no  compensation  had  been 
received  for  any  snon  grant. 

Plaintiff  had  granted  a  right  of  way,  and  conveyed  certain  prop- 
erty»  as  any  private  owner  of  such  property  might  have  done,  noth- 
ingmore. 

This  did  not,  as  we  think,  constitute  such  an  express  grant  to  de- 
fendant of  the  right  to  operate  its  road  as  to  exclude  it  from  lia- 
bility to  a  license  tax  in  common  with  others  engaged  in  a  like 
pursuit. 

It  follows  that  the  ordinance  imposing  a  license  upon  defendant, 
is  not  obnoxious  to  the  charge  of  being  in  violation  of  a  contract. 

By  this  reasoning,  we  do  not  mean  to  imply  that  it  is  in  the  power 
of  a  municipal  corporation,  by  a  contract  concerning  its  property,  to 
divest  itself  of  an^  of  its  governmental  functions. 

We  are  of  opinion  the  judgment  and  order  appealed  from  should 
be  affirmed. 

FooTE,  0.,  andBsLOHEB,  0.  0.,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  9,690. 

OwDiN,  Adiomibtbatob  V.  Hamilton,  ADMDnsTBATOB. 

VeportmerU  One.    Filed  Awju^  t9, 1886. 

Ofkn  Aooount— AonoH  on— Items  Acjobudto  Within  past  Two  Tbabs.— In  an  action  on 
an  acoofiintj  not  reciprocal  in  its  demands,  the  plaintiff  can  only  recover  for  items  which  ao* 
cmed  withm  the  last  two  years  prior  to  tne  oommencement  of  suit. 

Apfbal  from  a  judgment  of  the  superior  court  of  Sacramento 
oounty,  entered  in  favor  of  the  plaintiff^  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

BixU  (k  Craig  and  BeaUy  dt  Denaon^  for  the  appellant. 
Henry  Edgerton  and  Add  G.  Hinkaon,  for  the  respondent. 

FooTK,  G.    Action  on  "an  open,  mutual  and  current  account." 

The  account  sued  on  was  not  reciprocal  in  its  demands,  and  is 
not  within  the  provisions  of  section  344,  code  of  civil  prccedure. 

All  that  the  plaintiff  was  entitled  to  recover  were  the  charges  made 
for  the  last  two  years  of  Belden  Gwinn's  service  as  a  man  of  all 
work  in  his  father's  employ. 

We  perceive  no  further  error  on  the  part  of  the  court  in  the  case. 

The  judgment  and  order  should  be  reversed  and  the  cause  re- 


Bblohbb,  0.  0. ,  and  Seabls,  0.,  concurred. 
Bi  THE  OouBT.    For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  the  cause  remanded. 
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No.  9,865. 
WbNZEL  v.   OOHM^IOUL  InSUBANOE  CiOMPANT  OF  OaUFOBNIA. 

Devartment  Two.    FUed  Avgrttt  t9.  1886. 

Fire  Insurance— Brxaoh  op  Condition  Avoids  Policy.— A  breach  of  any  one  of  the 
conditions  contained  in  a  policy  of  fire  insurance,  on  the  part  of  the  assured,  is  a  gfood  defensA 
to  his  rieht  of  recovery. 

The  Same— Kmplotuent  op  Watchman— Breach  op  Condition.— A  policv  of  insurance, 
on  a  quartz  mill,  contained  a  condition  that  '*  a  watchman  shall  be  employed  by  the  assured 
to  guard  the  premises  during  such  time  as  the  mill  is  idle."  The  person  claimed  to  have  been 
emplcnred  as  a  watchman  worked  in  his  own  mine,  twentv-two  hundred  feet  distant  from  the 
mill,  ^r  six  or  seven  hours  during  the  dav;  at  ni^nt  he  slept  in  a  house  nine  hundred  feet 
from  the  mill,  between  which  house  ana  the  mill  a  hill  intervened,  which  prevented  him 
from  seeing  the  mill  The  mill  was  burned  at  night,  without  the  knowledge  of  the  so-called 
watchman.     Hddy  that  the  condition  of  the  policy  was  not  complied  with. 

The  Same— Change  op  Possession— Lease  op  Property  Insured.— A  condition  in  such 

Solicy,  that  any  change  in  possession,  without  the  written  assent  of  the  company,  shall  ren- 
er  the  policy  void,  is  broken,  if  the  assured,  without  obtaining  such  assent,  leases  the  prop- 
erty assured,  and  surrenders  the  possession  to  another. 

Appeal  from  a  judgment  of  the  superior  court  of  Tuolumne 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

R.  B,  Wallace  y  for  the  appellant. 
Street  &  Street^  for  the  respondent. 

MoBBisoN,  0.  J.  This  is  an  action  on  a  policy  of  insurance  issued 
by  defendant  to  plaintiff  on  the  seventh  day  of  October,  1881,  by 
the  terms  of  which,  in  consideration  of  a  certain  premium  paid  the 
former  by  the  latter,  defendant  insured  the  plaintiff,  for  the  term  of 
one  year,  on  his  certain  quartz  mill,  situated  in  the  county  of  Tuol- 
umne, and  on  other  property  in  the  policy  enumerated,  against  loss 
by  fire. 

Among  the  conditions  contained  in  the  policy  are  the  following: 
''  It  is  understood  and  agreed  that  a  watchman  shall  be  employed  by 
the  assured  to  guard  the  premises  during  such  time  as  the  mill  is 
idle.  ^  ^ ,  ^  Any  false  representation  by  the  assured  of  the  con- 
dition of  the  property  *  *  *  or  any  over-valuation  thereof  * 
^  ^  or  any  false  or  fraudulent  representation  to  the  authorities 
touching  the  property  hereby  insured  *  *  *  or  any  change  in 
the  possession  without  the  written  assent  of  the  com()anyy  shall  ren- 
der the  policy  void."  These  are  the  important  conditions  affecting 
the  policy  which  it  is  material  to  consider  in  this  case,  and  all  of 
which,  it  is  claimed  by  the  company,  have  been  violated  and  disre- 
garded by  the  plaintiff.  The  mill  was  destroyed  by  fire  on  the  sec- 
ond of  August,  1882,  and  within  the  time  covered  by  the  policy  of 
insurance. 

The  company  refused  to  pay  the  loss  incurred,  and  this 
action  was  brought  to  recover  the  same  of  the  company.  Plaintiff 
had  judgment  in  the  court  below.  Appellant  moved  for  a  new  trial, 
which  was  denied  by  the  court,  and  the  appeal  is  from  the  judg- 
ment as  well  as  the  order  denying  the  motion  for  a  new  trial.  At 
the  time  of  his  application  for  insurance,  the  plaintiff  represented 
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to  one  Deickman,  the  agent  of  the  company,  that  the  property  cov- 
ered by  the  policy  was  of  the  value,  of  twelve  thousand  dollars,  and 
the  defendant,  believing  such  representation  to  be  true,  insured  the 
property  on  the  basis  of  a  valuation  thereof  at  twelve  thousand  dol- 
lars. This  is  the  fourth  finding  of  the  court.  The  court  further 
finds,  in  the  same  finding,  ''that  the  property  was  of  no  greater  value 
than  between  eight  and  nine  thousand  dollars,  but  the  plaintiff  did 
not  intentionally  deceive  Deickman,  the  agent  of  the  defendant, 
bat,  on  the  contrary,  the  plaintiff  estimated  the  property  at  its  cost, 
which  was  the  sum  of  twelve  thousand  dollars.  How  far  did  this 
false  representation  of  value,  although  not  made  fraudulently,  affect 
the  validity  of  the  contract?  Was  it  a  breach  of  a  condition  of  the 
policy? 

Another  important  fact  in  the  case  appears  clearly  from  the  evi* 
denoe  that  the  insured  reported  to  the  authorities  in  giving  in  this 
property  for  assessment,  that  its  value  was  only  five  hundred  dollars 
and  on  that  amount  only  he  paid  taxes  on  the  property  for  the  fiscal 
year  1881  and  1882. 

Another  point  made  on  behalf  of  the  defense  is,  that  the  policy 
contained  a  condition  to  the  effect  that  a  watchman  should  be  em- 
ployed by  the  insured  to  guard  the  premises  during  such  time  as  the 
mill  shodd  be  idle.  Was  that  condition  kept  and  observed  by  the 
plaintiff?  The  sixth  finding  is,  ''that  during  the  space  of  five 
weeks,  immediately  prior  to  the  sixteenth  day  of  October,  1881,  said 
quartz  mill  was  continuously  in  operation  crushing  ore  from  the 
L^ch  quartz  mine;  that,  thereafter,  said  mill  was  idle  until  June, 
18B2;  that  it  was  idle  from  on  or  about  the  first  day  of  July,  1882,  to 
tiie  second  of  August,  1882,  at  which  time  said  mill  was  destroyed 
by  fire,  and  that  it  was  idle  at  the  time  of  its  destruction." 

By  the  thirteenth  finding,  the  court  finds  that  one  Lynch  was  em- 
ployed to  watch  and  guard  the  mill,  and  appellant's  counsel  makes 
the  point  that  this  is  not  a  finding  that  Lynch  was  employed  as  a 
f/HiicAman  of  the  premises.  However  this  may  be,  it  is  apparent 
from  the  uncontradicted  evidence  in  the  case,  that  Lynch  was  not 
employed  as  a  watchman  of  the  premises,  within  the  sense  and  mean- 
ing of  the  contract.  It  appears  that  Lynch  was  working  in  his  own 
mine,  twenty- two  hundred  feet  distant  from  the  mill,  for  six  or  seven 
hours  during  the  day,  and  that  at  night  he  slept  in  a  house  nine 
hundred  feet  from  the  mill,  between  which  house,  and  the  mill,  a 
hill  intervened,  which  prevented  this  so-called  watchman  from  see- 
ing the  milL  The  mill  was  burned  and  destroyed  without  waking 
Lynch,  and  the  first  intimation  he  had  of  the  destruction  of  the  prop- 
erty, was  in  the  morning  after  the  fire.  He  was  too  far  away  from 
the  property  during  the  hours  of  the  night,  when  it  most  required 
watching,  to  be  of  any  use  whatever,  as  a  watchman  on  the  premises. 
A  watchman,  according  to  Webster,  is  a  sentinel,  and  a  watchman 
of  a  building  is  one  who  takes  care  of  it  during  the  night  time. 
There  are  other  reasons  apparent  from  the  evidence  in  the  case  for 
holding  that  the  conditions  of  the  contract  for  a  watchman  on  the 
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premises  were  not  kept  by  the  insured,  bat  we  have  oonfined  our- 
selves to  the  undiapvied  facts  of  the  case* 

Another  point  made  by  the  appellant,  is  that  the  condition  of  the 
policy  in  regard  to  a  change  in  the  possession  of  the  property,  was 
broken  by  the  insured.  In  the  ninth  finding,  it  is  found  by  the 
court,  as  a  fact  in  the  case,  that  on  the  seventeenth  day  of  Janaaiy, 
1882,  the  plaintiff  and  others,  without  the  consent  of  the  defendant, 
leased  the  property  insured  and  surrendered  the  possession  thereof 
to  Joseph  MosKins  and  his  associates.  This  was  a  breach  of  a  condi- 
tion  in  the  policy  which  rendered  the  same  void  according  to  the  ex- 
press language  thereof. 

yfe  are  of  opinion  that  according  to  the  findings  of  the  courts  and 
the  uncontradicted  evidence  in  the  case,  the  plaintiff  was  not  entitled 
to  judgment.  A  breach  of  any  one  of  the  conditions  contained  in 
the  policy  was  a  fatal  breach  on  the  part  of  the  assured,  and  a  good 
defense  to  his  right  of  recovery:    Sections  2,607,  2,612,  civil  mde. 

We  cite  the  following  authorities  as  bearing  on  the  points  decided 
in  Uiis  case:  Gladdinfl;  v.  Ins.  Co.,  4  W.  0.  Bep.,  106;  May  on  In* 
surance,  sections  156,  167;  Bipley  v.  Ins.  Oo.,  30  N.  T.,  162;  Oivil 
code,  section  2,611. 

Judgment  and  order  reversed. 

Shabpbtein,  J.,  concurred. 

Thornton,  J.  I  concur  in  the  judgment. 


No.  20,130. 

HiNES    V.    BOADHOUSE,  JUSTIOE    OF    THE    PeAOE,    AND    THE  SUPEBIOE 

COUBT,  BTO. 
IhporimaU  One.    Filed  AMffutt  £9, 


Wbit  or  Bbvikw— JiTBiBDicTioN.— A  writ  of  review  does  not  He  to  reWew  the  Mtim  of  a 
court,  in  a  prooeediag  in  which  it  had  acquired  joziediction. 

Appuoation  for  a  writ  of  review  The  petitioner  was  convicted 
and  fined  in  a  justice's  court,  for  keeping  a  house  of  ill-fame.  On 
appeal  to  the  superior  court  the  judgment  was  affirmed. 

Oeil  &  Morehouse^  for  the  petitioner. 

The  Coubt.  The  petition  for  a  writ  of  review,  on  its  face,  shows 
that  the  superior  court  and  the  justice  of  the  peace  had  jurisdiction 
to  render  the  judgments  severally  sought  to  be  annulled. 

Writ  denied  and  petition  dismissed. 
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No.  20,071. 

People  v.  Fbenoh. 

In  Bank.    Filed  August  t9,  1886. 

Mdbdbb— Ddtt  of  JiTBT  AS  TO  FixiNO  PuNisHHBNT— Instruotions.  — In  a  proflecutioD  for 
murder,  the  jury,  after  agreeing  to  find  the  defendant  guilty  of  murder  in  the  first  degree, 
were  unable  to  agree  upon  the  punishment;  they,  thereupon,  came  into  court,  and  the  judge 
ioftracted  them  that  they  had  the  right  to  fix  the  penalty  at  death,  or  imprisonment  for  life, 
or  to  bring  in  a  verdict  of  guiltr  of  murder  in  the  nrst  degree,  without  specifying  the  penalty; 
the  jury  subsequently  returned  for  further  instructions,  when  the  court  charged  them:  *'  If 
there  ia  nothing  specified  in  your  verdict  as  to  the  penalty,  the  court  will  have  its  duty  to  per- 
fonn,  but  what  toe  duty  will  be,  the  court  will  not  say.  Hdd,  that  the  instractions  were 
without  error;  that  the  jury  could  not  have  been  misled  by  the  failure  of  the  court  to  inform 
them  that  ita  duty  would  be  to  sentence  the  defendant  to  death,  if  the  verdict  did  not  fix  the 
penalty. 

Thc  Sams— Evidknoe  Amornro  Crbdibilitt  or  Witness.— In  such  case,  where  a  wit- 
MSB  for  the  defendant  is  cross-examined  as  to  a  conversation  had  by  him,  for  the  purpose  of 
sffecdng  his  credibility,  if  the  defendant  understood  that  such  evidence  was  admitted  on  any 
other  ffTound,  or  was  apprehensive  that  it  might  be  used  for  any  other  purpose  in  the  case,  he 
ihoukTaek  the  court,  by  a  proper  instruction,  to  limit  it  to  the  question  of  the  credibility  of 
the  witness. 

Ths  Sams— MEAinNo  of  Words  used  bt  Another— Striking  outEvidenoe.— A  witness 
cannot  testify  to  his  understanding  of  the  meaning  of  words  used  by  another.  But,  if  he  does 
so,  it  is  not  error,  if  the  court  orders  the  answer  stricken  out,  and  instructs  the  iury  not  to 
consider  it. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  upon  a  verdict  convicting  the  defendant  of  murder^ 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

Eagon  &  Armstr<mg^  for  the  appellant. 

E,  G.  MarshaUf  aUorney  general,  for  the  respondent. 

MoElEE,  J.  Appeal  from  a  judgment  of  conviction  of  murder  in 
the  first  degree  and  an  order  denying  a  motion  for  a  new  trial. 

1.  The  material  point  upon  which  the  defendant  relies  for  a  re- 
versal of  the  judgment  is,  that  the  jury  were  misled,  by  the  instruc- 
tions of  the  court  upon  the  question  of  punishment,  to  return  a  ver- 
dict of  murder  in  the  first  degree,  without  a  declaration  of  what  the 
punishment  should  be. 

The  charge  of  the  court  as  to  the  power  and  duty  of  the  jurprs 
upon  that  question  was  quite  elaborate.  Altogether  six  or  seven  in- 
structions upon  the  subject  were  given,  which  mi^ht  have  been 
more  forcibly  expressed  by  reading  to  the  jury  section  190  of  the 
penal  code.  But  the  thought  expressed  by  the  several  instructions 
was  this:  If  the  jury  should  agree  to  find  the  defendant  guiltv  of 
murder  in  the  first  degree,  then  they  had  the  right,  under  the  law, 
in  the  exercise  of  their  duties,  to  go  further  and  determine  the 
punishment  of  the  defendant,  i.  6.,  whether  he  should  sufier  the 
highest  penalty  of  the  law — death — or  the  milder  punishment  of 
imprisonment  for  life.  If  thev  determined  upon  the  former  it  would 
not  be  necessary  for  them  to  declare  it  in  their  verdict;  but  if  upon 
the  latter  it  would  be. 

It  is  true  that  in  the  elaboration  of  the  instructions  upon  that 
question  the  court  did  not  directly  tell  the  jury  that  if  they  did  not. 
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by  their  verdict,  declare  the  panishment,  the  conrt,  on  a  verdict, 
returned  by  them,  of  murder  in  the  first  degree,  would  have  to  pro- 
nounce judgment  of  death;  but  later  on  in  the  proceedings  it  did 
give  them  to  understand  that  if  they  did  not  declare  in  their  verdict 
that  the  punishment  shall  be  imprisonment  for  life,  the  court  would 
have  to  perform  its  duty  b^  imposing  the  punishment  of  Uie  law. 

Upon  receiving  the  original  charge  the  jury  retired  for  delibera* 
tion  and,  afterwards,  being  brought  into  court,  announced  they  were 
agreed  upon  the  question  of  guilt  but  not  upon  the  question  of 
punishment.  Upon  that  announcement  the  following  took  place 
between  the  court  and  jurors : 

''  Court — ^Do  I  understand  the  jury  to  disagree  simply  upon  the 
matter  of  punishment  ? 

' '  Juror — Yes,  sir ;  I  am  not  willing  to  pass  sentence  *  *  *  by 
which  the  man  should  be  killed,  because  I  think  there  were  some 
mitigating  circumstances.     *    *    * 

"  Court— The  jury  have  the  right  to  fix  the  penalty  at  death  or  im- 
prisonment for  life.  *  *  *  If  the  jury  bring  in  a  verdict  of  guilty 
of  murder  in  the  first  degree,  without  specifying  the  penalty,  they 
may  do  so. 

"  Juror — ^Then  we  are  not  compelled  to  do  it. 

"  Court — ^Tou  are  not  compelled  to  do  it,  you  simply  have  the  dis- 
cretion." 

The  jurors  again  retired  and  again  returned  into  court  for  infor- 
mation upon  the  same  subject: 

The  same  juror,  addressing  the  court,  said:  ''I  got  the  impres- 
sion that  if  the  verdict  was  returned  of  guilty  of  murder  in  tiie  first 
degree,  without  anything  further,  it  inflicted  the  death  penally. 
Some  of  my  fellow  jurors  thought  it  did  not.  I  want  to  be  certain 
of  that." 

The  court  again  read  to  the  jury  section  190  of  the  penal  code, 
and,  in  connection  therewith,  said  to  the  jurors:  **♦««!£ 
there  is  nothing  specified,  in  your  verdict,  as  to  the  penalty,  the 
court  will  have  its  duty  to  perform,  but  what  the  duty  will  be  the 
court  will  not  say." 

Of  the  duty  of  the  court  upon  receiving  a  verdict  of  guilty  of 
murder  of  the  first  degree,  there  could  have  been  no  doubt  in  the 
mind  of  the  judge.  The  law,  as  construed  by  this  court,  is  clear. 
^'If  a  jury  shall  agree  that  a  defendant  is  guilty  of  murder  in  the 
first  degree,  but  cannot  agree  that  the  punishment  shall  be  imprison- 
ment for  life,  or  shall  not  declare  that  the  punishment  shall 
be  such  imprisonment,  it  will  be  the  duty  of  the  court  to 
pronounce  judgment  of  death.  The  jury  need  not  declare 
that  death  shall  be  inflicted — in  cases  where  they  cannot  agree 
on  imprisonment — since,  if  the  verdict  is  silent,  in  respect 
to  the  penalty,  the  court  must  sentence  the  defendant  to 
death:"  People  v.  Welch,  49  Cal.,  185.  We  do  not,  therefore,  un- 
derstand why  the  court  should  have  hesitated  to  directly  say  to  the 
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jurors  what  his  duty  would  be  in  case  they  returned  a  verdict  of 
guUtj  of  murder  in  the  first  degree. 

But  the  question  is,  did  that  hesitancy  in  any  way  mislead  the 
jurors  as  to  their  powers  or  duties?  The  jury  did  Agree  upon  their 
Tordict  and,  in  the  performance  of  that  duty,  it  is  not  claimed  that 
they  were  misled  by  any  of  the  instructions  of  the  court.  They  did 
not  agree  on  imprisonment  of  the  defendant  for  life,  but  they  re- 
turned a  verdict  of  murder  in  the  first  degree,  which  was  silent  in 
respect  to  the  penalty.  Were  they  prevented  from  agreeing  on  the 
penalty  by  any  of  the  instructions  of  the  court  upon  that  subject? 
We  think  not.  The  only  juror  who  doubted  in  the  matter  seems  to 
have  been  at  last  satisfied  with  the  information  which  he  obtained 
from  the  court.  For  upon  receiving  that  information  he  agreed  to 
a  verdict  without  a  declaration  as  to  the  punishment,  and  returned 
the  same  to  the  court  as  his  verdict.  There  is  nothing  in  the  record 
tending  to  show  that  he  had  any  doubt  as  to  the  grade  of  the  crime 
of  which  the  defendant  was  guilty. 

This  result  was  reached  after  receiving  the  elaborate  and  reiter- 
ated instructions  of  the  court  as  to  their  power  and  duty  upon  the 
question  of  punishment;  and  we  cannot  see  how  any  of  the  jurors 
could  have  been  misled  into  disagreement  upon  the  question  by  any- 
thing contained  in  the  instructions. 

Besides,  we  think  it  evident  that  the  jury  were  not  misled,  for 
there  was  no  dissent  to  the  verdict  as  rendered.  At  the  request  of 
counsel  for  defendant,  the  jury  were  polled,  and  each  one  answered 
that  it  was  his  verdict — the  doubtful  juror  saying,  when  his  name 
was  called :  **  Yes,  that  is  my  verdict,  and  I  will  leave  the  responsi- 
bility to  the  court." '  After  which  the  polling  of  the  jurors  proceeded 
further,  and  all  the  jurors  answered:  ''Yes,  that  is  my  verdict." 

2.  The  homicide,  of  which  the  defendant  was  convicted,  was  of 
a  man  named  Peter  Wells.  It  was  committed  in  the  town  of  Oleta, 
Amador  county,  on  the  fourteenth  of  March,  18S4.  On  the  trial  of 
the  case,  Lee  Marcellus,  a  man  who  had  been  in  the  employ  of 
Wells,  was  examined  as  a  witness  for  the  defendant,  and  gave  testi- 
mony tending  to  show  that,  on  the  morning  of  the  day  of  the  homi- 
cide. Wells,  being  armed,  started  to  go  to  the  town  of  Oleta,  where 
he  expected  to  meet  with  French,  with  whom  he  had  had  previous 
differences,  and  wanted  the  witness  to  arm  himself  and  go  with  him; 
but  the»  witness  refused,  and  tried  to  dissuade  Wells  from  going, 
saying  to  him  that  '*he  would  meet  French  there  and  there  would 
be  shooting."  To  which  Wells  replied :  "  If  there  was  to  be  trouble, 
there  was  no  use  in  trying  to  stave  it  off." 

In  cross-examination  the  district  attorney  asked  the  witness  ques- 
tions to  draw  out  a  conversation  between  him  and  the  wife  of  Wells, 
after  the  homicide,  in  which  he  told  her  that  he  had  said  to  Wells, 
a  few  days  before  the  homicide,  '*  if  he  would  let  him  (the  witness) 
have  a  nfle  he  would  put  French  in  a  prospect  hole,"  and  that  Wells 
said  to  him  ' '  he  didn  t  want  anything  of  that  kind."  Objections  to 
the  questions^  upon  the  grounds  of  irrelevancy,  immateriality,  and 
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want  of  preliminary  proof,  were  overraled  by  the  oonrt  against  de- 
fendant's exoeptions. 

In  answering  the  questions  the  witness  testified,  in  substance,  that 
a  day  or  two  before  the  homicide,  the  witness  had  said  to  Wells:  "If 
I  thought  that  man  (French)  was  hunting  us  in  the  chapparal  I  would 
go  down  and  get  him;"  to  which  Wells  said:  ''  No,"  ana  that  he  (the 
witness)  did  not  remember  whether  he  had  told  it  to  Mrs.  Wells,  but 
if  he  had  he  told  it  to  her  as  it  was. 

Manifestly,  the  court  admitted  the  evidence  to  affect  the  credibility 
of  the  witness.  We  cannot  see  any  other  ground  upon  which  it  was 
^dtitled  to  admission.  If  counsel  for  the  defendant  understood  that 
it  had  been  admitted  on  any  other  ground,  or  was  apprehensive  that 
it  might  have  been  used  for  any  other  purpose  in  the  case,  he  could 
have  asked  the  court  by  a  proper  instruction  to  have  limited  it  to  the 
question  of  the  credibility  of  the  witness;  but  having  failed  to  do 
that,  we  cannot  see  that  there  was  any  prejudicial  error  in  the  nding 
or  action  of  the  court  in  the  matter. 

3.  After  the  defendant  had  rested  his  case,  the  district  attorney 
called  a  witness  of  whom  he  asked  the  following  question:  *'  During 
your  association  with  the  deceased,  Wells,  and  the  actions  on  his 
part,  from  words  of  his  and  combination  of  all  the  circumstances 
that  would  tend  at  all  to  throw  light  on  the  subject,  what  was  the 
feeling  and  the  expressed  feeling  between  Wells  and  French  ?" 

The  court  should  have  sustained  the  objections  made  to  the  ques- 
tion. 

A  witness  cannot  testify  to  his  understanding  of  the  meaning  of 
words  used  by  another;  or  to  his  inferences  drawn  bv  him  from  a 
'<  combination  of  circumstances  tending  to  throw  light'  on  the  ques- 
tion of  feeling  between  two  persons.  That  is  a  matter  for  the  jury 
upon  proof  of  the  words  or  circumstances  themselves.  The  ques- 
tion was,  therefore,  objectionable.  But  the  question  itself  was  not 
answered,  for  the  record  shows  that  the  answer  of  the  witness  to  the 
question  was,  by  consent  of  the  district  attorney,  stricken  out;  and 
the  court  also  instructed  the  jury  to  disregard  it  because  it  was 
stricken  out. 

There  being  no  prejudicial  errors  in  the  record,  the  judgment  and 
order  must  be  affirmed. 

It  is  so  ordered. 

Mtbioe,  J.,  Morrison,  G.  J.,  and  Thornton,  J.,  concurred. 


Sap.  Ot.  Oal.]  HuLSEY  v.  Bryan.  427 


No.  9.094. 

HuLSEY  V.  Bryan. 

No.  9,095. 

FiTZPATRiOK  V.  Bryan. 

No.  9,096. 

Wilson  v.  Bryan. 

In  Bank.    Filed  Augvat  29,  1886. 

JuDGVSKT  Kevebskd  WITH  Instbuctions  to  ioseit  in  the  findings  all  dooumenta  showing 
title  in  the  respective  parties. 

Appeals  from  judgments  of  the  superior  court  of  Shasta  county, 
entered  in  favor  of  the  plaintiffs. 

Chipman  &  Garter^  for  the  appellants. 

C.  W.  Taylor  and  A.  B.  Andrews^  for  the  respondents. 

The  Court.  These  cases  are  not  so  presented  in  the  record  that 
the  court  can  satisfactorily  pass  on  the  titles  of  the  parties  so  as  to 
determine  which  has  the  preferred  right  to  purchase  from  the  state. 

The  cases  will  go  back  that  all  the  facts  as  to  the  titles  of  the  par- 
ties may  be  found.  In  finding  these  facts^  the  court  will  insert  in 
the  finding  all  documents  showing  title  in  the  respective  parties.  For 
the  purpose  above  indicated,  the  judgment  and  orders  are  reversed 
and  causes  remanded  that  on  the  testimony  already  taken,  and  on 
such  other  evidence  as  either  of  the  parties  may  address,  the  court 
may  find  the  facts,  adduce  its  conclusions  of  law,  and  render  judg- 
ments accordingly. 

So  ordered. 
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No.  9,152. 

Shabp  V.  Blankenship. 

Tn  Bank.     Filed  August  £9.  1886, 

BOUVDARIEB— ACQUIESOENCB  IN  DIVISION  LiNE— PaROL  AOBEBMENT  TO  ChANOEj— STAT- 
UTE OF  Frauds. — Where  two  adjoining  owners  of  land  a^ee  upon  their  boundary  line,  and 
a  division  fence  is  erected  upon  the  same,  and  acquiesced  m.  ana  possession  held  in  accord- 
ance therewith,  for  a  sufficient  length  of  time  to  create  a  title  by  adverse  possession,  a  subse- 
quent parol  agreement  between  the  owners,  by  which  a  surve^^or  was  employed  to  run  the 
division  line  between  them,  which  line  was,  thereafter,  to  constitute  the  boundary,  is  withixi 
the  statute  of  frauds,  and  not  binding. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

J,  B.  Hall  and  W,  L.  Dudley^  for  the  appellant. 

F.  T.  Baldunn  and  J.  C.  Campbell,  for  the  respondent.' 

Thornton,  J.  Action  of  rejectment  to  recover  a  tract  of*  land 
situate  in  San  Joaquin  county.  Both  parties  claim  under  Charles 
M.  Weber.  The  land  in  controversy  was  parcel  of  a  rancho  known 
as  the  Campo  de  los  Franceses  of  which  Weber  was  the  owner. 
The  litigation  is  in  regard  to  a  boundary  line  between  the  plaintiff 
and  defendant.  The  boundary  line  in  controversy  is  the  western 
line  of  plaintiff  and  the  eastern  of  defendant. 

There  was  evidence  tending  to  show  that  Weber  had  caused  the 
rancho  above  named  to  be  surveyed  and  subdivided  into  sections, 
the  sections  being  sixty-nine  (69)  chains  and  seventy-two  (72)  links 
square — the  side  lines  of  the  section  being  a'  little  less  than  ten 
chains  short  of  a  mile  and  that  these  sections  were  subdivided  into 
four  quarters,  constituting  four  squares  of  equal  area.  There  was 
also  evidence  tending  to  show  that  this  boundarv  line  in  dispute 
was  marked  by  stakes  set  in  the  ground  when  the  survey  of  the 
rancho  was  made  by  Weber,  that  the  boundary  line  in  dispute  was 
marked  by  comer-posts  or  stakes  that  were  pointed  out  to  Balch, 
the  grantor  of  defendant,  in  1868  by  Weber.  This  appears  to  have 
been  done  in  1858  when  Balch  was  negotiating  with  Weber  for  the 
land  which  was  afterwards  purchased  by  Balch  of  Weber,  and  this 
Weber  conveyed  to  him.  The  evidence  further  tended  to  show  that 
the  western  boundary  line  of  plaintiff  was  marked  by  corner  posts 
or  stakes.  There  was  no  controversy  that  plaintiff  owned  the  south- 
east quarter  of  section  26,  and  that  defendant  owned  the  portion  of 
the  southwest  quarter  of  same  section,  adjoining  in  its  whole  length 
on  the  west  the  southeast  quarter. 

The  testimony  also  tended  to  show  that  soon  after  Balch  went  into 
possession  in  1857,  he  built  a  fence  from  corner  section  post  to 
corner  section  post  on  the  west  line  of  southeast  quarter  of  section 
26,  that  it  remained  there  until  some  time  in  1877  or  1878,  when  a 
controversy  arose  between  plaintiff  and  defendant  as  to  the  boundary 
line  between  them — defendant  claiming  that  plaintiff  had  in  his 
possession  within  the  fence  above  mentioned  some  of  his  (defend- 
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ant's)  land.  This  plaintiff  denied,  but  averred  that  he  did  not  wish 
to  deprive  defendant  of  any  land  owned  by  him.  Under  this  state  of 
things,  an  arrangement  was  entered  into  between  them  by  which  a 
surveyor  was  employed  to  mn  the  disputed  line  between  them,  at 
their  mutual  expense.  This  appears  to  have  been  done,  and  the  ]ine 
as  surveyed  and  run  did  show  tnat  plaintiff  *s  inolosure  did  contain 
land  that  was  a  ^art  of  southwest  quarter  of  section  26,  belonging  to 
defendant.  Plaintiff  insisted  that  the  line  was  not  correctly  run,  was 
not  on  the  true  line,  and  there  was  evidence  to  show  that  he  never 
agreed  to  accept  or  adopt  the  line  thus  run  as  the  true  line. 

The  plaintiff  requested  liie  court  to  charge  the  jury  as  follows:  ^ 

*  'Although  the  jury  shall  find  from  the  evidence  that  the  plaintiff 
agreed  with  the  defendant  in  1877,  or  thereafter,  that  the  county 
surveyor  should  run  the  line  between  their  respective  lands,  and 
such  line  should  become  the  line  on  which  the  division  fence  should 
be  built,  yet,  if  the  jurv  shall  further  find  that  said  plaintiff,  at  any 
time  before  the  entrv  of  said  defendant  on  the  land  m  suit,  refused 
to  accept  or  adopt  the  said  surveyed  line  as  the  true  and  correct 
line,  the  jury  must  consider  the  case  in  the  same  light  as  if  plaintiff 
had  not  agreed  to  have  the  line  surveyed,  and  as  if  no  survey  had, 
in  fact,  been  made."  This  request  was  refused,  and  plaintiff  ex- 
cepted. 

It  is  apparent,  from  what  has  been  above  stated,  that  the  evidence 
tended  to  show  that  the  plaintiff  derived  title  to  the  part  of  land 
known  as  southeast  quarter  of  section  26,  the  western  Doundary  of 
which  was  marked  by  stakes  or  posts  put  in  the  comers  bv  Weber 
for  that  purpose,  and  that  plaintiff  took  possession  and  built  the 
fence  on  this  line  according  to  the  line  so  marked. 

Now,  if  plaintiff  obtained  title  to  and  became  the  owner  of  the 
quarter  section  above  mentioned,  bounded  on  the  west  by  a  fence 
between  the  posts  above  mentioned,  it  would  be  difficult  to  perceive, 
under  the  statute  of  frauds  of  this  state  in  force  at  the  time  the 
transactions  referred  to  took  place,  why  he  lost  it  by  a  line  surveyed 
in  the  manner  above  pointed  out,  to  which  he  never  agreed.  If 
the  line  thus  surveyed  nad  been  adopted  by  both  parties,  and  pos- 
session taken  accordingly  and  held  for  a  period  of  time  sufficient  to 
build  up  a  title  by  adverse  possession,  it  might  beheld  that  the  title 
would  have  vested  in  them  according  to  the  line  so  adopted  and 
acted  on;  but  there  is  no  such  evidence  here.  See  Adams  v.  Bock- 
well,  16  Wend.,  285,  and  cases  there  cited  and  commented  on.  In- 
deed, there  is  evidence  which,  if  true,  proves  that  the  plaintiff  never 
agreed  to  or  adopted  the  line. 

The  court  erred  in  refusing  this  instruction.  Nor  was  the  error 
cured  by  giving  it  with  the  words  appended  by  the  court.  The 
words  appended  are,  ''except  so  far  as  the  evidence  in  regard  to  the 
agreement  of  survey  may  tend  to  show  that  there  was  no  acquies- 
cence on  the  part  of  Blankenship  in  the  old  line." 
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We  cannot  perceive  that  the  words  appended  are  at  all  pertinent 
to  or  had  any  connection  with  the  matter  of  the  request.  The  latter 
relates  only  to  a  new  line,  and  the  former  to  the  old  line,  which  ap- 
peared to  be  and  wsa  entirely  different  from  the  new.  The  question 
whether  Blankenship,  the  defendant,  acquiesced  in  the  old  line  or 
not,  had  no  connection  with  the  proposition  stated  in  the  request  in 
regard  to  the  new 'line.  The  request  did  not  tend  in  any  way  to 
take  from  the  consideration  of  the  jury  any  thin^  in  the  case  bearing 
on  the  issue  of  the  acquiescence  of  defendant  in  the  old  line.  The 
words  added  to  the  request  by  the  court  certainly  had  a  tendency  to 
lead  the  minds  of  the  jury  away  from  the  question  which  should 
have  been  submitted  to  them  as  embodied  in  the  request. 

For  this  error  the  judgment  and  order  are  reversed  and  the  cause 
remanded  for  a  new  trial. 

Morrison,  0.  J.,  MoKinstby,  J.,  Boss,  J.  and  Myriok,  J.,  con- 
curred. 
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ExcKPnoNS  TO  Answer  in  Equity  fob  Insopficienoy.— Exceptions  for  inaufficiency  to 
answer  to  particular  allej^fatxons  in  bills  in  eouity,  only,  lie,  where  a  discovery  is  sought, — 
where  the  complainant  seeks  evidence  to  sustain  his  bill. 

Same— OoRFOBATioNS — Infants,  etc. — Such  exceptions  do  not  lie  to  answers  of  corpor- 
ations; to  answers  wherein  the  defendant's  oath  is  waived;  to  answers  of  the  attorney  general, 
or  CO  answers  of  infants;  because  such  answers  are  not  evidence. 

The  Foundation  for  an  Exobption  for  Insufficibnoy  consists  of  a  sufficient  allega- 
tion  in  the  bill,  and  a  sufficient  interro^atorv  based  upon  it. 

Save.— Under  the  old  equity  practice,  the  genertu  interrogatory,  at  the  end  of  the  biU, 
requiring  defendant  to  answer  every  allegation  as  fully  and  particularly,  as  if  specifically  in* 
teiTogated  thereto,  was  held  to  afford  a  foundation  for  an  exception  for  insufficiency.^  I3ut  it 
vas  necessary,  that  there  should  be  either  a  special  interrogatory,  or  this  general  requirement. 

Under  Equity  Rulbs  41-43,  it  is,  at  least,  doubtful,  whether  an  exception  tor  insuffi- 
ciency, would  now  lie  in  the  national  courts  without  a  special  interrogatory. 

Practice  of  Ezceftino  for  Insufficiency  Obsolete,  and  Dangerous  to  Complainant. 
—Where  the  parties  are  competent  witnesses,  the  practice  of  calling  for  a  discovery,  and,  ex- 
cepting to  answers  for  insufficiency,  is  useless,  and  becoming  obsolete.  The  great  inconven- 
ience, and  danger,  to  complainant,  of  pressing  the  defendant  to  positive  denials  by  exceptions^ 
pointed  out. 

Bills  of  DisooyxbtObsolbte.— Whether  a  pure  bill  of  discovery  will  He,  where  the 
parties  are  competent  witnesses,  queerer 

ExcEPnoNS  fob  Impebtinenob. — ^The  court  will  not  order  matter  exceoted  to  as  im- 
pertinent, to  be  stricken  out^  unless  its  impertinence  is  very  fully,  and,  clearly*  made  to  ap- 
pear. Nor  will  the  court  strike  out  matter  as  impertinent,  because  there  are  here,  and  there, 
a  few  unnecessary  words. 

Fikal  Location  of  Railboad  Land  Grant.— Suggestion  as  to  when  location  becomes 
de6nitely  fixed,  under  the  Union  Pacific  Railroad  grant,  so  as  to  perfect  the  right  of  the  grantee 
to  the  land. 

S.  G.  HUhom^  United  States  attorney,  and  Mich.  MaUany  for   tho 
complainant. 
A,  L,  Rhodes,  for  the  defendants. 

Sawteb,  CIRCUIT  JUDGE,  delivering  an  oral  decision: 
In  the  nnmeroos  exceptions  filed  by  complainant  to  the  answer 
in  this  case,  two  grounds  are  specified,  insufficiency,  and  imperti- 
nence. 

Two  classes  of  insufficiency  are  recognized  in  eq^uity  practice. 
The  first,  is,  where  the  whole  answer  is  alleged  to  be  insufficient,  to 
constitute  a  defense.  In  such  a  case,  the  complainant,  usually,  has 
the  case  set  down  for  argument  upon  the  bill  and  answer,  and  the 
Qnestion  is  disposed  of  in  that  method.  In  other  cases,  exceptions 
for  insoffioiency,  are  taken,  as  to  some  particular  portion  or  portions 
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of  the  answer,  upon  the  ground  that  certain  allegations  of  the  bill 
have  not  been  admitted,  or,  fully,  and,  specifically,  denied,  or,  that 
the  denial  is  evasive.  In  such  cases,  the  object  of  the  party  ex- 
cepting, is,  to  get  in  the  answer  a  full,  specific  and  clear  admission, 
or  denial  of  the  allegations.  Exceptions  for  insufficiency,  in  respect 
to  such  matters,  are,  only,  applicable  to  matters  of  discovery,  where 
the  complainant  is  compelled  to  rely  on  the  defendant  for  evidence 
to  prove  his  case.  Sucn  an  exception,  will  not  lie  to  the  answer  of 
a  corporation,  because  the  answer  of  a  corporation  is  not  evidence; 
it  is  not  put  in  under  oath,  but  under  the  seal  of  the  corporation. 
And,  for  similar  reasons,  an  exception  for  insufficiency  as  to  the 
answer  to  any  particular  allegation  of  the  bill,  does  not  lie,  where 
the  oath  to  the  answer  is  waived.  The  same  rule  applies  to  the 
answer  of  the  attorney  general,  and  answers  of  infants:  2  Dan.  Gb. 
Pr.,  ed.  1841,  879.  and  note. 

Exceptions  for  insufficiency,  of  the  class  last  referred  to,  can  re- 
late, only,  to  the  subject  matter  of  a  bill  of  discovery,  where  a  party 
seeks  to  obtain,  in  the  answer,  evidence  from  his  opponent;  and 
they  are,  specially,  adapted  to  a  system  of  practice,  where  parties 
are  incompetent  witnesses  in  their  own  cases. 

With  relation  to  such  exceptions,  Hoffman,  in  his  Master  in  Chan- 
cery, says:  **The  foundation  for  an  exception  for  insufficiency  con- 
sists of  a  sufficient  allegation  in  the  bill,  and  a  sufficient  interrogatory 
based  upon  it.'* 

And  it  has  been  held,  under  the  old  practice,  that  the  general  in- 
terrogatory at  the  end  of  the  bill,  requiring  the  defendant  to  answer, 
as  to  all  matters  alleged  in  the  bill,  as,  fuU^,  and,  particularly,  as 
though  specifically  interrogated  thereupon,  is  a  sufficient  interro- 
gatory upon  which  to  base  an  exception.  But  there  must  always 
have  been,  as  a  foundation  for  such  an  exception,  either  that  general 
demand  in  the  answer,  or  a  specific  interrogatory  directed  to  the 
particular  allegation  of  the  bill,  specified  in  the  exception. 

In  the  case  of  Methodist  Episcopal  Church  v.  Jacques,  1  John. 
Ch.,  75,  it  was  held  that  the  general  interrogatory  in  the  bill  is 
sufficient  to  base  an  exception  of  this  kind  upon. 

**The  mere  objection  to  a  further  discovery,  is,  that  the  bill  con- 
tains no  special  interrogatories.  The  bill  contains  the  general  in- 
terrogatory 'that  the  defendants  may  full  answer  make  to  all  and 
singular  the  premises,  fully  and  particularly,  as  though  the  same 
were  repeated,  and  they  specially  interrogated,  paragraph  by  para- 
graph, with  sums,  dates  and  all  attending  circumstances,  and  inci- 
dental transactions.'  The  question,  then,  is,  whether  this  be  not 
sufficient  to  call  for  a  full  ana  frank  disclaimer  of  the  whole  subject 
matter  of  the  bill;  and  I  apprehend  the  rule  on  this  subject  to  be, 
that  it  is  sufficient  to  make  this  general  requisition  on  the  defend- 
ant to  answer  the  contents  of  the  bill,  and  that  the*  interrogating 
part  of  the  bill,  by  a  repetition  of  the  several  matters,  is  not  neces- 
sary." 
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It  has,  also,  been  held,  that  no  exception  wonld  lie,  except  where 
an  interrogatory,  either  special,  or  general,  like  that  just  quoted, 
called  for  an  answer  to  the  allegations  of  the  bill.  The  decision 
oited  was  rendered  before  the  adoption  of  the  equity  rules  of  the 
supreme  court.  In  our  present  practice,  under  the  provisions  of 
equity  rules  41-43,  which  permit  a  complainant,  if  he  desires,  to  file 
interrogatories,  and  prescribe  the  form  to  be  followed,  I  apprehend, 
that  a  general  interrogatory  wonld  be  insufficient.  But,  however, 
that  may  be,  the  bill  in  this  case,  is  in  no  sense  a  bill  of  discovery, 
excepting  so  far  as  all  bills,  in  which  an  answer  under  oath  has  not 
been  waived,  may,  in  a  certain  sense,  be  regarded  as  bills  of  dis- 
covery. It  contains  no  general  interrogator^r,  and  no  specific  inter- 
rogatoiy  pointing  to  the  matter  set  forth  in  the  exception,  and, 
manifestly,  was  not  intended  as  a  bUl  of  discovery,  but  as,  purely,  a 
bill  for  relief.  Though  an  answer  upon  oath  is  not  waived,  yet  no 
demand  in  the  nature  of  those  which  distinguish  a  bill  of  discovery 
is  made  aujrwhere  in  the  bill.  It  is  manifestly  intended,  simply,  ats 
a  bill  for  relief,  the  complainants  not  seeking  evidence,  but  intend- 
ing to  rely  upon  the  testimony  of  witnesses  to  prove  their  case. 

It  is  very  doubtful,  whether  a  pure  bill  of  discovery  in  an  equity 
suit,  would  lie  at  the  present  day.  It  may  be,  that  a  discovery 
might  be  asked  for  in  a  bill  for  relief;  but  it  is  probable,,  that  no 
prudent  counsel,  understanding  what  must  be  the  effect,  would  at 
this  day  file  a  pure  bill  of  discovery,  or  call  for  a  discovery  in  a  bill 
for  relief,  and  thus,  unnecessarily,  give  the  defendant  an  advantage, 
which  he  would  not  otherwise  have,  under  our  present  practice, 
which  enables  a  complainant  to  place  the  defendant  upon  the  stand 
and  examine  him  as  a  witness,  and,  thereby,  obtain  his  tostmony 
much  more  judiciously — ^testimony  of  a  character  less  prejudicial  to 
his  client's  interests,  than  it  would  be,  were  the  testimony  to  come 
in  the  form  of  a  sworn  answer,  strained  through  the  legal  cullender 
of  his  counsel,  and  by  him  shaped,  and  shaded,  in  his  office  at  his 
leisure.  Very  wisely,  I  think,  the  bill,  in  the  present  case,  has 
been  made  a  bill  for  relief,  not  a  bill  of  discovery.  See  Slessinger 
V.  Buckingham,  8  Saw.,  469. 

In  Ex  parte  Boyd,  105  U.  S.,  657,  the  supreme  court  intimates,  that, 
at  this  day,  bills  of  discovery  are  not  only,  useless,  but,  obsolete;  and 
very,  strongly,  intimates  a  confirmation  of  the  idea  which  this  court 
has  endeavored  to  impress  upon  the  bar  here;  that  is  to  say,  that 
&e  spending  of  time  upon  exceptions  to  answers  is  useless,  and 
snch  exceptions  are,  usually,  very  much  to  the  disadvantage  of  the 
party  resorting  to  them.  A  defendant  is  often  pressed  to  a  direct 
denial,  which  constitutes  proof  of  his  case,  in  his  own  favor,  which 
must  be  overthrown  by  the  testimony  of  two  witnesses,  or  equiva- 
lent proof  on  the  part  of  the  complainant.  As  I  have  intimated, 
this  bill  contains  no  allegation  looKing  to  a  discovery.  It  merely 
undertakes  to  allege  the  pounds  of  suit,  and  to  develop  the  issues, 
and,  manifestly,  was  not  intended  to  obtain  evidence  to  prove  the 
issues. 
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The  first  exception  is,  in  general  language,  that  an  allegation 
'  of  complainant's  bill  of  complaint,  indicated,  '*  is  not  sufficiently,  or 
at  all,  answered,  denied,  or  admitted  in  or  bj  said  answer. " 

There  is  in  the  bill  no  demand  for  an  answer,  general  or  specific, 
upon  which  that  exception  can  rest.  The  bill  is  not  framed  for  the 
purpose  of  procuring  evidence,  but  is,  evidently,  for  relief  merely. 
I  shall  therefore  overrule  that  exception,  and  leave  the  complainant 
to  make  his  proof  in  relation  to  the  facts  referred  to,  by  calling  the 

Sarties  as  witnesses,  if  he  so  desires,  or  by  other  documentary  evi- 
ence,  and  to  obtain  evidence  by  proceeding  in  the  ordinary  course. 
One  of  the  defendants  is  a  corporation,  to  an  answer  of  which,  ex- 
ceptions for  insufficiency,  as  we  have  seen,  do  not  lie. 

The  other  exceptions,  although  some  of  them  refer  to  matters  in 
the  answer,  which  are  alleged  to  be  impertinent,  or  refer  to  parti- 
culars in  which  the  answer  is  alleged  to  be  ambiguous,  or  insufficient, 
are  all,  really,  exceptions  for  insufficiency.  There  is  no  such  term 
1^  **  ambiguous  "  known  in  equity  practice,  with  relation  to  a  plead- 
ing, except  in  so  far  as  it  may  be  embraced  in  the  term  "  insuffi- 
cient."   An  answer  may  be  insufficient  because  it  is  ambiguous. 

Another  averment  contained  in  these  exceptions,  is,  that  the 
answer  is,  with  reference  to  certain  portions  of  the  bill,  impertinent 
In  the  fourth  exception  a  certain  portion  of  the  answer  is  alleged  to 
be  impertinent,  indefinite  and  ambiguous.  The  only  point  to  that 
exception,  must  be,  that  the  allegations  referred  to  are  impertinent. 
The  rule  as  to  impertinence  is  well  stated  by  Justice  Story,  in  Story's 
Equity  Pleadings,  section  267,  as  follows: 

* '  However,  in  cases  of  mere  inpertinence,  the  court  will,  not, 
because  there  are  here  and  there  a  few  unnecessary  words,  treat 
them  as  impertinent;  for  the  rule  is  designed  to  prevent  oppression, 
and  is  not  to  be  so  construed,  as  to  become  itself  oppressive.  Nor 
will  the  court,  in  cases  of  alleged  impertinence,  order  the  matter 
alleged  to  be  impertinent,  to  be  strucK  out,  unless  in  cases  where 
the  impertinence  is  very  fully  and  clearly  made  out;  for  if  it  is,  er- 
roneously, struck  out,  the  error  is  irremediable;  but  if  it  is  not 
struck  out  the  court  may  set  the  matter  right  in  point  of  costs." 

In  a  note,  attention  is  called  to  the  language  of  Mr.  Yice  Chan- 
cellor Bruce,  in  the  case  of  Davis  v.  Oripps,  2  Younge  &  Coll.,  New 
Beports,  443: 

**  The  court,  in  cases  of  impertinence,  ought,  before  expunging 
the  matter  alleged  to  be  impertinent,  to  be  especiall;^  clear,  that  it 
is  such  as  ought  to  be  struck  out  of  the  record,  for  this  reason,  that 
the  error  on  one  side  is  irremediable,  on  the  other  not.  If  the 
court  strikes  it  out  of  the  record,  it  is  gone,  and  the  party  may  then 
have  no  opportunity  of  placing  it  there  again;  whereas,  U  it  is  left 
on  the  record,  and  is  prolix  or  oppressive,  the  court,  at  the  hearing 
of  the  cause,  has  power  to  set  the  matter  right  in  point  of  costs. 
That  consideration  has  been  alluded  to  by  Lord  Eldon,  in  Parker  v* 
Fairlie,  and  other  cases.  It  ought  to  be  dear  to  demonsiraium  thai 
the  matter  complained  of  is  imp&rtinent  before  that  which,  if  tprong,  ts 
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irremediable,  is  done.''  See,  also,  Attorney  Oeneral  v.  Biokards,  6 
Bev.,  444;  and  Tucker  v.  Cheshire  B.  Co.,  1  Foster,  38. 

In  my  judgment,  none  of  the  matter  pointed  out  by  the  ezoeptions, 
filed  in  this  case,  is  so,  clearly,  impertinent,  as  to  justify  the  court  in 
striking  it  out.  To  go  into  the  question  of  striking  it  out,  might  re- 
quire me  to  pass  upon  the  merite  of  the  case;  whereas,  unless  those 
portions  of  the  answer  referred  to  in  the  exceptions,  are  clearly,  im- 
pertinent, they  ought  not  to  be  stricken  out  until  the  final  hearing, 
when  the  whole  case  is  before  the  court,  and  they  can  be  dealt  wim 
as  justice,  and  the  rights  of  the  parties  may  demand.  Whateyer  may 
be  the  decision  in  this  suit,  the  case  will,  undoubtedly,  go  to  the 
supreme  court  of  the  United  States  on  appeal;  and  if  I  should  be  of 
opmion,  that  these  portions  of  the  answer  are  impertinent,  and  strike 
them  out,  the  supreme  court  might  be  of  a  different  opinion,  and  yet, 
if  stricken  out,  the  supreme  court  would  haye  no  basis  upon  which 
tofiinally  determine  the  question,  and  render  a  proper  decree;  and  it 
might  be  necessary  to  affirm  an  erroneous  decision,  because  a  part 
of  the  defendant's  case  is  not  in  the  record. 

The  portions  of  the  answer  which  it  is  most,  earnestly,  insisted, 
are  impertinent,  relate  to  the  different  steps  taken  in,  definitely, 
fixing  the  line  of  location  of  the  railroad.  I  think  the  setting  out 
of  those  steps  in  the  answer  is,  eminently,  proper.  It  is  assumed, 
that  the  supreme  court,  by  its  decision  in  the  Dunnemeyer  case,  has 
established  the  law  in  this  regard.  Undoubtedly,  it  has  settled  the 
law,  so  far  as  this  court  is  concerned.  But  counsel  haye  a  right  to 
ask  the  supreme  court  to  modify  or  amend  its  decision  in  that  case, 
or  to  consider  its  application  to  a  new  state  of  facts.  They  haye  a 
right  to  submit  the  question  again  to  that  tribunal;  and  if  these 
portions  of  the  answer  be  stricken  out,  there  will  be  no  basis  upon 
which  to  bring  these  questions,  again,  before  the  court.  Besides, 
in  the  case  referred  to,  only  the  case  there  presented  was  decided, 
and  the  decision  is  authoritatiye,  only,  to  the  extent  called  for  in 
fliat  case.  In  that  decision,  it  is  held,  that  the  line  of  the  road 
becomes  fixed  when  it  is,  definitely,  fixed  by  the  company;  and  a 
map  of  the  location  filed  in  the  office  of  the  secretary  of  the  interior. 
The  time  of  the  filing  of  such  map  was  sufficient  for  the  purposes 
of  that  case.  There  might  be  found  to  be  a  difference  in  this  case. 
That  is  to  say,  the  filing  of  the  map,  might  be  the  evidence,  and 
the  only  eyidence,  that  the  secretary  of  the  interior  would  act  upon 
in  issuing  a  patent.  He  would  require  evidence  as  to  the  time  when 
tiie  line  of  the  road  was  definitely  fixed,  in  order  to  justify  him  in 
exercising  his  functions  of  issuing  a  patent.  That  was  the  question 
before  the  court  in  the  Dunnemeyer  case,  and  it  is  a  very  different 

anestion  from  the  question,  whether,  or  not,  some  other  person  has 
ie  prior  right.  The  statute,  in  no  provision,  requires  that  a  map 
of  a  definite  location  shall  be  filed.  It  is,  only,  a  map  of  the  gen- 
eral location,  that  the  statute  requires  to  be  filed  in  the  office  of  the 
secretary  of  the  interior;  and  upon  the  filing  of  that  map,  all  lands 
lying  within  fifteen  miles  on  eacn  side  of  the  road,  are  reserved  from 
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sale,  which  is  a  distance  of  ten  miles  wider  than  the  extent  of  tibe 
lands  granted,  giving  an  opportunity  for  the  line  of  the  road  to  swing, 
at  least,  five  miles  from  the  line,  as  shown  in  the  map  of  general  loca- 
tion, and  still  have  ten  miles  within  which  to  fix  the  limits  of  the  grant. 

On  filing  the  map  of  general  location,  under  the  statute,  the 
lands  are  withdrawn  from  pre-emption,  or  from  opportunities  on 
the  part  of  any  one  else,  to  acquire  rights  in  them,  and  that  con- 
dition of  things  remains  until  the  road  is,  definitely,  located  and 
built.  When  it  becomes  definitely  located,  in  fact — and  it  is,  cer- 
tainly, really,  definitely,  located,  when  the  road  is  constructed  and 
finisned — the  railroad  company  has  performed  cJl  its  duties,  and  its 
right  to  the  land  has  become  perfected,  I  should  suppose— at  least, 
counsel  ma^  well  so  argue — ^and  they  are  entitled  to  have  the  ques- 
tion determined  by  the  supreme  court,  as  well  as  by  this  court.  Even 
if  the  secretary  of  the  interior  can,  properly,  refuse  to  act  upon  any 
oth^  evidence  than  the  filing  of  the  map,  definitely  fixinff  the  loca- 
tion, yet,  this  is  but  a  rule  adopted  for  administering  the  affairs  of 
his  opcey  and  the  railroad  company's  title  might  still  well  be  fixed 
and  indefeasible  before  the  filing  of  a  map  of  the  definite  location; 
and  that  map  might,  only,  furnish,  final  and  conclusive  evidence, 
upon  which  the  patent  should  be  issued.  The  right  to  the  land  may 
be  perfect,  before  the  patent  issues,  or  would  be  issued,  the  patent 
being  but  the  final  record,  and  indisputable  evidence  of  the  title. 
The  allegations  of  the  answer,  then,  as  to  the  time  when  the  loca- 
tion was  made,  as  well  as,  when  the  plats  of  the  different  portions 
of  the  location  were  filed,  can,  by  no  means,  in  my  judgment,  be 
stricken  out,  as  impertinent.  1  think  those  are  matters,  which 
should  be  left  in  the  answer,  and  open  to  proof,  for  consideration 
by  this  court,  and  by  the  supreme  court,  on  appeal.  Even  if  I 
should  deem  such  matter  impertinent,  the  supreme  court  might 
take  a  different  view,  and  the  parties  here  have  the  right  to  have 
that  question  passed  upon,  on  appeal. 

These  observations  especially  refer  to  the  exception  which  was  most 
elaborately  argued  and  most  strongly  insisted  upon ;  and  the  other  ex- 
ceptions are  of  similar  character.  It  may  be  that  some  few  words, 
which  are  excepted  to,  are  impertinent,  but  they  are  not  so,  clearly, 
so,  or  of  such  importance,  as  to  justify  me  in  sustaining  the  excep- 
tions. 

The  exceptions  are,  therefore,  overruled,  with  leave  granted  to 
complainant  to  file  a  replication  within  five  days. 
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No.  3.330. 

Dora  A.  Bunt  et  al.  v.  Siebra  Buttes  Gold  Mining  Company. 

September  X,  1885, 

NoicsDiT  IN  National  Courts.— A  Donsuit  at  the  close  of  plaintiflTB  case,  is  never  granted 
is  the  national  courts.  The  proper  practice  in  such  courts,  where  the  evidence  for  plaintiff 
fails  feo  make  a  vrima  facie  case,  is,  to  instruct  the  jury  to  find  a  verdict  for  the  defendant. 

Pabtt  AdsoMiNO  KiSK  OF  Known  Danobr.— Where  an  employee  in  a  mining  tunnel 
knows  that  the  roof  of  the  tunnel  at  a  given  point  is  in  an  unsafe  condition,  and  with  such 
knowledge  engages  in  the  work  of  making  it  safe,  voluntarily,  sits  down  to  rest  himself  under 
the  dangerous  point  during  a  suspension  of  his  work,  and,  while  so  seated,  is  killed  bv  the 
falling  of  the  roof  upon  him,  the  owners  of  the  tunnel  are  not  liable  to  an  action  for  his  death 
m  favor  of  the  surviving  wife  and  children. 

iNSttFPiciSNT  Evidence. — Where  the  evidence  is  such  that  the  court  would  feel  bound  to 
set  atide  any  verdict  in  favor  of  plaintiff,  it  is  the  duty  of  the  court  to  direct  a  verdict  for 
dlefendant. 

c7.  C.  Blach^doT  the  plaintiffs. 

Harry  L  Thorrdon  and  Eugene  22.  Oarber,  for  the  defendant. 

Sawyer,  oiRcnmrr  judge.  At  the  conclusion  of  plaintiff's  testimony, 
in  this  case,  on  yesterday,  the  counsel  for  the  defendant  moved  the 
court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant,  on  the 
testimony  introduced  by  the  plaintiff,  on  the  ground,  that,  upon  the 
case  made  by  the  plaintiff's  evidence,  all  taken  as  true,  the  defend- 
ant is  not  liable;  that,  taking  the  evidence  in  its  strongest  light, 
against  the  defendant,  the  plaintiff  presented  no  case  upon  which 
she  is  entitled  to  recover.  In  such  cases,  a  motion  of  this  kind  is 
the  proper  practice  in  this  court.  The  application  is  a  substitute 
for  a  motion  for  nonsuit  in  the  state  courts.  This  court  never  grants 
a  nonsuit — the  proper  motion  being,  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant.  This  case,  like  many  others,  of  a  some- 
wl^at  similar  character,  that  I  have  had  occasion  to  try,  is  one,  that, 
necessarily,  excites  sympathy  in  favor  of  the  plaintiff.  *  We  are  bound, 
however,  to  be  governed  by  the  rules  of  law,  and  the  legal  rights  of 
the  parties.  On  an  examination  of  the  authorities  presented  by  the 
counsel  last  night,  and  in  view  of  numerous  others,  that  I  have  be- 
fore had  occasion  to  examine,  I  am  satisfied  that  this  is  not  a  case  in 
which  the  plaintiff  is  entitled  to  recover.  All  of  the  numerous  cases 
cited  by  plaintiff's  counsel,  have  other  features,  that  distinguish 
them  from  this  case,  and  cases  like  it.  Taking  the  evidence  pre- 
sented by  plaintiff,  as  all  true,  and  viewing  it  in  the  light  most  favor- 
able to  her,  it  does  not  present  a  case,  in  which,  under  the  law,  she 
is  entitled  to  recover. 

In  excavating  the  tunnel,  the  roof,  according  to  all  the  testimony, 
was  left  solid,  at  first.  It  was,  originally,  a  roof  of  solid  rock,  but 
subsequent  blasts  beyond,  had  somewhat  shattered  it.  In  October, 
and  just  before  the  accident,  which  caused  the  death  of  the  plaintiff's 
husband,  the  superintendent  of  the  mine  was  in  the  tunnel,  and  he 
saw  that  the  roof  looked  somewhat  shattered.  He  examined  it, 
striking  the  roof  at  various  points  with  a  pick,  and  found  that  it 
might  be  dangerous.    He,  thereupon,  directed  those  working  in  the 
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tunnel,  of  whom  the  deceased  was  one,  to  put  in  a  set  of  timbers  to 
support  the  roof.  There  was  one  post  only,  there,  but,  according 
to  the  testimony,  which  was  not  contradicted,  it  was  not  put  there 
to  support  the  roof;  but  placed  in  a  narrow  seam  in  the  side  of  the 
tunnel,  to  prevent  the  light,  soft  vein  matter  from  running  into  the 
tunnel  from  the  side;  and  not  for  the  purpose  of  supporting  the 
roof.  One  of  the  two  men  in  charge, — there  being  two  in  equal 
authority,  of  whom  the  deceased  was  one — George  Dubourdien, 
asked  the  question,  if  it  would  not  be  better  to  remove  that  post,  and 
put  in  the  set,  so  that  one  of  the  posts  of  the  set,  should  stand  in  the 
same  cut  occupied  bv  the  post  already  there.  The  superintendent 
told  him,  that,  if  they  thought  they  could  do  it  with  safety,  they 
might  do  it  in  that  way;  but  to  satisfy  themselves,  that  it  would  be 
«afe,  before  moving  the  post;  and  if  it  would  not  be  safe,  to  set  one 
of  the  posts  of  the  new  set  by  the  side  of  that  post,  a  little  beyond 
it.  The  deceased,  with  George  Dubourdieu,  and  the  others,  had  a 
conference  on  the  subject,  and  considered  the  question  whether  they 
could  remove  the  post,  there  standing,  with  safety,  and  they  came  to 
the  conclusion,  that  they  could.  The^  acted  on  their  own  judgment. 
Both  deceased,  and  George  Dubourdieu,  were  experienccKJ  miners, 
who  had  been  a  long  time,  at  work  in  this  tunnel,  and,  were,  doubt- 
less, as  well  informed  on  the  question,  and  as  well  qualified  to  judge 
of  the  safety  of  the  act,  as  the  superintendent  himself.  On  examin- 
ation, deceased  assented  to  the  conclusion  with  the  others.  They 
discussed  the  question,  and  concluded,  that  they  could  remove  the 
post  without  danger;  and  put  one  of  the  set  in  its  place.  They  pro^ 
ceeded  to  do  that.  The  post  was  knocked  out.  The  deceased  as- 
sisted in  moving  it  out  of  the  way.  He  was  just  as  well  informed  of 
the  condition  of  that  roof,  and  the  dangers  attending  the  work,  as 
was  the  superintendent  himself.  He  was  consulted  in  regard  to  it, — 
formed  his  own  opinion  as  to  the  danger  involved,  and  concluded 
that  the  removal  could  be  made  with  safety.  The  men — and  he  waa 
one  of  the  shift  bosses — ^acted,  on  their  own  judgment  in  the  matter. 
It  is  manifest,  that,  they  were  parties,  who  were  capable  of  judging 
of  those  matters.  In  proceeding  to  do  that  work,  and  knowing  the 
danger,  they,  voluntarily,  took  the  risk.  I  think  this  is  a  maoh 
stronger  case  for  the  ruling  I  make,  than  McGlynn  v.  Brodie,  31 
California,  376,  in  which  the  question  arose  on  a  motion  for  nonsuit, 
and,  where  all  the  authorities  on  the  subject  are  fully  discussed. 
That  was  a  case  in  the  state  court,  and  the  nonsuit  was  sustained  by 
the  supreme  court  of  the  state.  This  is  a  much  stronger  case  for 
the  ruling  I  make  than  that  case.  So  in  Kielley  v.  The  Belcher  S. 
Mining  Company,  3  Sawyer,  502,  which  was  a  case  in  Nevada,  not 
clearer  than  this,  I  was  compelled  to  rule  in  favor  of  the  defendant. 
The  deceased,  in  this  case,  was  just  as  well  informed  as  the  defend- 
ant, or  the  superintendent,  himself,  was,  and,  voluntarily,  with 
knowledge  of  the  danger,  assumed  the  risk  of  the  work.  It  was  not, 
therefore,  the  fault  of  the  defendant.  In  this  case,  there  was  no  de- 
fective machinery  at  all.    It  was  the  condition  of  the  roof  in  the  tan- 
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nel,  produced,  in  part,  bj  the  act  of  the  deceased,  in  blasting.  If  the 
accident  could  be  regarded  as  the  result  of  the  carelessness  of  George 
Dabourdieu,  the  latter  was  a  fellow  servant,  and  there  is  no  liabil- 
ity on  that  ground:  Buckley  v.  G.  &  C.  S.  M.  Co.,  8  Sawyer,  395. 
But  deceased  had  equal  authority  with  George  Dubourdieu,  and,  he 
himself,  was  consulted,  and  the  negligence  was  as  much  his  own,  as 
of  George  Dubourdieu. 

More  than  that,  at  the  moment  when  the  accident  happened,  the 
deceased  was  not,  actually,  engaged  in  doing  anything  relating  to 
that  matter.  His  duty  at  the  time  of  the  accident,  did  not  require 
him  to  be  in  the  position  of  danger  at  all.  He  had  performed  the 
duty  of  removing  the  post  from  the  place,  and  put  it  out  of  the  way, 
and  he  was  at  the  time,  not  engaged  in  the  performance  of  any 
duty  connected  with  the  work.  Having  a  little  leisure,  while  the 
other  workmen  were  clearing  oat  the  place  to  put  in  the  other  tim- 
bers, he  sat  down  to  rest  himself,  and,  deliberately,  sat  directly 
under  the  shattered  roof.  Knowing  its  condition,  he,  voluntarily, 
selected  that  place  for  a  seat  upon  which  to  rest  himself.  He  was 
doing  nothing  at  the  time.  There  was,  at  that  time,  no  occasion  at 
all  for  him  to  sit,  or  be,  at  the  point  where  the  accident  occurred. 
He  assumed,  voluntarily,  for  his  own  convenience  and  comfort,  the 
responsibility  of  selecting  that  particular  place  in  which  to  sit,  and 
he  sat,  immediately,  under  the  shattered  rock.  The  space  shattered 
was  only  four  or  five  feet  wide.  If  he  had  selected  a  place  in  which 
to  sit  two  feet  further  out,  he  would  have  been  clear  of  danger,  and 
would  have  escaped.  After  his  attention  had  been  called  to  the  con- 
dition of  the  roof,  and  having  discussed  the  question,  as  to  whether 
it  was  safe  to  take  this  post  out,  and  at  a  point  of  time  when  he  had 
nothing  at  all  to  do  with  the  work — no  duty  to  perform  in  con- 
nection with  it — he,  deliberately,  of  his  own  accord,  sat  down 
directly  under  the  dangerous  place,  whereas,  if  he  had  selected  a 
place  two  feet  or  more  further  out,  he  would  have  been  out  of  dan- 
ger. That  is  an  act  of  his  own,  and  the  company  cannot  be  held 
responsible  for  the  consequences  resulting  from  it.  Knowing  all 
the  circumstances  of  the  case,  he  performed  that  act,  for  his  own 
comfort,  and  while  sitting  at  the  point,  so  selected  by  himself,  un- 
der the  circumstances  indicated,  the  rock  fell.  He  was,  evidently, 
on  the  lookout,  for  he  was  the  first  to  discover  the  giving  away  of 
the  rock,  and  he  called  out  to  the  others,  '*  Boys,  it  is  coming,'"  or 
something  to  that  efiect,  and  sprang  out.  Under  the  state  of  facts 
indicated,  which  is  shown  by  the  uncontradicted  testimony,  but  one 
conclusion  can  be  reached,  on  the  law  applicable  to  the  case,  which, 
is,  that  the  plaintiff  is  not  entitled  to  recover.  In  my  judgment, 
the  deceased  lost  his  life  in  consequence  of  his  own  fault,  rather 
than  from  the  fault  of  the  defendant.  If  the  defendant  was  at  fault, 
at  aU,  deceased  contributed  to  the  result  in  such  manner,  and  to 
SQch  extent,  as  to  exonerate  the  defendant  from  liability.  Without 
his  reckless  concurring  act,  this  accident  would  not  have  happened. 
I  think,  therefore,  that  the  defendant  is  entitled  to  the  instruction 
aakfld. 
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I  will  say  in  oonclasion,  that  I  find,  that  the  case  was  tried  once 
before  Mr.  District  Jndf<e  Sabin.  At  the  close  of  the  plaintiff's 
testimony,  on  that  trial,  there  was  no  such  motion,  as  is  now  made. 
The  case  went  to  the  jury  on  the  testimony,  ^nd  the  jury  found  for 
the  plaintiff.  For  the  same  reasons  which  I  have  now  given,  and  I 
suppose  upon  similar  testimony,  Judge  Sabin  held,  that  the  verdict 
was  not  justified  by  the  evidence,  and  granted  a  new  trial  on  that 

ground.  Where  the  evidence  is  such,  that  the  court  would  feel 
ound  to  grant  a  new  trial,  in  case  the  jury  should  find  a  verdict 
for  the  plaintiff,  it  is  the  settled  doctrine  of  the  supreme  court  of 
the  United  States,  that  it  is  the  duty  of  the  circuit  court,  to  direct 
the  jury,  at  the  close  of  the  plaintiff's  testimony,  to  find -a  verdict 
for  defendant.  Being  satisfied,  that  there  is  no  case  for  liability 
against  the  defendant,  and  that  I  should  be  compelled  to  set  aside 
any  verdict  that  the  jury  might  find  for  the  plaintiff,  in  this  case,  I 
am  in  duty  bound  to  follow  that  direction  of  the  supreme  court,  and 
give  the  instruction  required. 

The  circuit  judge  then  directed  the  jury  to  find  a  verdict  for  de- 
fendant, which  was  done. 


No.  3,009. 

SiLSBY  Manufactxjring  Co.  V.  Town  of  Ohico, 

September  7, 1885, 

Article  to  be  Satisfactory  to  Purchaser.— Where  a  contract  is  made,  to  make  and 
deliver  an  article  which  shall  be  satisfactory  to  the  purchaser,  the  article  must  be  satisfactory 
to  him,  or  he  is  not  bound  to  take  it. 

It  18  NOT  Sufficient  that  it  Ought  to  be  Satispaotobt.— It  must,  in  fact,  be  satisfactory. 

Bau  Faith  in  Party  lo  be  Satisfied.— Where  the  party  to  be  satisfieti,  is  m 
fact  satisfied,  but  in  bad  faith,  and  in  fraud  of  the  rights  of  the  other  contracting  party, 
declares,  that  he  is  not  satisfied,  the  contract  has  been  fully  performed  and  the  purchaser  is 
bound  to  accept  the  article  contracted  for. 

Committee  to  be  Satisfied.— Where  a  steam  fire  engine  was  contracted  for,  to  be  satis- 
factory to  the  fire  committee  of  the  town,  and  there  was  a  change  in  the  member  <  of  the 
committee  after  the  contract  was  made,  and  before  the  tender  of  the  engine,  under  it;  HeUL^ 
that  the  committee  to  be  satisfied,  is  the  committee  existing  at  the  time  of  the  performance 
of  the  contract,  and  tender  of  the  engine. 

Wm.  H.  H.  Hart,  Park  Henshaw  and  A.  B.  Cotton,  for  the 
plaintiff. 

W.  C.  Belcher,  J,  D.  Sproul  and  F.  G.  Lusk,  for  the  defendant. 

Sawteb,  ciBGurr  judge.  The  only  question  in  this  case,  upon 
which  I  have  any  difficnlty,  arises  out  of  the  following  provision  of 
the  contract:  '*  The  Silsby  Manufacturing  Oo.,  will  send  the  above 
described  steam  fire  engine  to  Chico,  subject  to  the  approval  of  the 
fire  committee,  and  tvUl  warrant  the  toorhmanahip,  finish,  and  perform' 
ance  of  the  machine  satisfactory  to  tliem,  or,  remove  the  same  without 
expense"  etc. 

The  authorities  are  abundant,  to  the  effect,  that,  upon  a  contract 
containing  a  provision,  that  an  article  to  be  made  and  delivered, 
shall  be  satisfactory  to  the  purchaser,  it  must  be  satisfactory  to  him. 
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or  he  is  not  required  to  take  it.  It  is  not  enough,  that  he  ought  to 
he  satisfied  with  the  article;  he  must  be  satisfied,  or  he  is  not;  bound 
to  accept  it.  Such  a  contract  may  be  unwise,  but  of  its  wisdom,  the 
party  so  contracting  is  to  be  his  own  judge,  and,  if  he,  deliberately, 
enters  into  such  an  agreement,  he  must  abide  by  it.  To  this  effect 
are  McCarren  v.  McKulty,  7  Gray,  139;  Brown  y.  Foster,  113  Mass., 
136;  Zaliski  v.  Clark,  44  Conn.,  218;  Gibson  v.  Cranage,  39  Mich., 
49;  Gray  v.  Cent.  R.  E.  Co.,  N.  Y.,  11  Hun.,  70;  Hallidie  v.  Sutter 
St.  R.  Co.,  63  Cal.,  575;  Heron  v.  Davis,  3  Bos.,  336;  Machine  Co. 
Y.  Smith,  60  Mich.,  670;  Hoffman  v.  Gallagher,  6  Daley,  42. 

At  the  time  the  contract  in  question  was  made,  Messrs.  Burke, 
Snook,  and  Hendricks,  constituted  the  fire  committee.  At  the 
date  of  the  required  performance,  and  of  the  tender  of  the  engine, 
there  had  been  a  change  of  two  members,  and  the  committee 
was  composed  of  Messrs.  Burke,  Noonan,  and  Croissant.  I  think 
the  committee  to  be  satisfied,  is  the  one  in  existence,  at  the  tim^  of 
the  performance,  and  tender.  The  old  committee  had  ceased  £o  ex- 
ist, and  had  no  longer  any  authority  to  act  in  the  capacity  of  a  com- 
mittee. 

It  is  admitted  by  both  parties,  that  the  engine  failed  on  the  first 
trial,  and  some  of  the  witnesses  testified  that  the  failure  was  a  com- 
plete and  signal  one;  but  the  vendor  claimed  the  failure  to  be  in 
oonseqnence  of  poor  coal. 

A  second,  and  more  thorough  trial  was  had,  with  better  coal — 
eannel  coal — and  it  is  claimed,  by  plaintiff,  that  the  engine,  in  fact, 
I>erformed  all  its  functions  strictly  in  accordance  with  the  specifica- 
tions, and  requirements  of  the  contract;  and  that  the  committee 
ought  to  have  Deen  satisfied,  if  they  were  not.  The  testimony  was 
Tery  full  on  this  point,  though  to  a  considerable  extent  in  confiict. 
Although  there  seems  to  be  some  ground  for  a  difference  of  opinion  on 
this  point,  upon  the  whole,  I  am  constrained  to  think,  though  not  with 
entire  confidence,  that  it  did  come  up  to  the  specifications,  and  that 
the  committee  might  well  have  been  satisfied. 

All  the  three  parties,  who  composed  the  committee,  at  the  time 
ihe  contract  was  made,  and  who  signed  the  contract,  were  satisfied 
with  its  performance,  and  considered,  that  the  engine,  in  all  particu- 
lars, came  fully  up  to  the  requirements  of  the  contract;  and  they  so 
reported  to  the  board  of  trustees. 

But  a  majority  of  the  committee,  as  then  constituted,  Messrs. 
Koonan,  and  Croissant,  officially  reported,  that  the  performance  was 
not  satisfactory  to  them;  that  the  engine  failed  to  get  up  steam  in  the 
time  required,  and  to  keep  up  steam  to  a  sufficiently  high  point  to 
work,  continuously,  and  effectively;  and  that  they  were  not  satisfied 
with  its  performance  in  these  particulars.  Burke,  constituting  a 
minority  of  the  committee  of  three,  made  a  contrary  report.  The 
town  trustees,  acting  on  the  report  of  the  majority,  rejected  the  en- 
nne.    If  this  were  all,  there  can  be  no  doubt  upon  the  authorities, 

think,  that  the  engine  was  properly  and  lawfully  rejected. 
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Bat  it  is  insisted,  and  there  is  some  gronnds  for  snspioion  on  this 
point,  that  notwithstanding  the  report  of  Mr.  Noonan,  that  he 
was  not  satisfied  with  the  engine  in  the  partioalars  indicated,  yet,  he 
was,  in  fact,  satisfied,  in  his  own  mind,  and  so  expressed  himself  in 
private  conversations  with  Mr.  Silsby,  and  other  private  parties,  bat, 
that  in  consequence  of  popular  feeling,  and  an  opposition  to  the  eon- 
tract,  and  to  the  purchase  of  any  engine  of  that  make  and  character, 
at  all,  developed  in  the  town  of  Chico,  after  the  making  of  the 
contract,  he  had  ignored  his  own  convictions,  in  regard  to  the  per- 
formance of  the  engine,  and,  falsely,  and,  in  bad  faith,  reported 
against  it,  in  obedience  to  general  popular  clamor,  in  order  not  to 
injure  his  business,  or  his  own  popularity  among  his  neighbors. 

1  am  disposed  to  think,  that,  if  such  were  clearly  shown  to  be  the 
state  of  facts,  the  court  would  be  justified  in  disregarding  the  official 
report^  as  having  been  made,  in  bad  faith,  and  in  fraud  of  the  rights 
of  the  other  contracting  party;  and  in  adopting  Noonan's  own  real 
conviction  upon  the  subject.  But,  I  cannot  say,  that  the  state  of 
facts  claimed  is  so  satisfactorily  shown  as  to  justify  me  in  holding 
the  performance  of  the  engine  to  be,  in  fact,  satisfactory  to  Mr. 
Noonan,  in  the  face  of  his  official  report,  and  his  positive  testimony 
to  the  contrary.  There  is,  undoubtedly,  testimony  tending  strongly 
to  support  the  hypothesis  insisted  on  by  plaintiff;  and  circumstances 
tending  to  throw  strong  suspicion  upon  the  acts  in  question.  Mr. 
Silsby  testifies,  that  on  the  evening  of  the  test,  Mr.  Noonan  '*  ex- 
pressed himself  as  being  perfectly  satisfied  with  the  engine."  He 
says:  ''The  next  day  after  the  trial,  at  his  store,  in  Chico,  Alder- 
man J.  C.  Noonan,  said  to  me,  'Mr.  Silsby,  I  am  perfectly  satis- 
fied .with  the  engine.  There  is  a  great  deal  of  feeling  here  over  the 
matter,  and  I  am  afraid  it  will  injure  me  in  my  business.  They  are 
bringing  strong  pressure  on  me  to  vote  against  the  acceptance  of  the 
engine,  and,  if  I  do  so,  I  shall  brand  myself  a  coward,  because  the 
engine  is  all  you  claim  for  it." ' 

Mr.  Burke  testifies  that  Noonan  told  him,  in  answer  tea  question, 
as  to  how  he  liked  the  engine,  ''  that  it  did  all,  and  more  than  was 
required  of  it, — that  is  my  recollection,"  but  that  he  could  '*not 
purchase  the  steamer/'  because  "public  opinion  was  so  ^^reat;" 
that  "public  opinion  was  too  strong  against  it,"  and  "I  will  vote 
against  it  and  I  will  vote  mjrself  a  coward  in  doing  so."  Mr.  Sproul 
testified,  that  in  a  conversation  with  Noonan,  in  regard  to  the  merits, 
and  demerits,  of  the  machine,  in  the  month  of  April,  after  the  arri- 
val of  the  engine,  but  he  could  not  tell,  "  whether  it  was  after  this 
test  or  not,"  in  which  he  referred  to  public  opinion  against  the 
engine,  and  in  that  connection  said,  "  so  far  as  I  can  see,  tiie  en- 
gine fulfills  all  the  qualifications. " 

Mr.  Noonan,  positivelv,  denies  having  any  conversations  of  such 
character,  as  stated  by  the  witnesses;  denies  that  he  ever  stated  to 
either  of  them,  that  he  was  satisfied  with  the  engine  or  that  he 
should  vote  to  reject  it  in  consequence  of  public  opinion.  He  ad- 
mits having  a  conversation  with  Mr.  Silsby  upon  the  subject,  but 
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not  of  ibo  purport  stated  bj  Mr.  Silsby.  The  following,  said  he,  is 
"just  exactly  the  shape  I  put  that  in;  I  said,  that  I  did  not  care  to 
prejudice  myself  as  against  public  opinion;  that  it  would  not  be  fair 
for  me  to  condemn  his  engine,  because  of  public  opinion;  that  U 
vxndd  be  condemned  for  other  causes;  that  I  did  not  think  the  engine 
came  up  to  the  requirements  of  the  contract.'' 

He  states,  that  he  expressed  his  dissatisfaction  to  Silsby,  and  the 
particular  points,  among  them,  were,  "  as  I  understood  the  contract, 
and  was  disposed  to  interpret  it,  we  were  to  have  a  body  of  water 
on  Uie  house  on  fire,  in  four  to  six  minutes.  That  this  was  needed 
in  a  town  built  of  wood  like  Ohico,  where  there  are  very  dry  sum- 
mers. Inasmuch  as  she  did  not  produce  such  a  stream,  I  thought  it 
was  wrong;  I  thought  she  should  do  that.*'  And  there  was  testi- 
mony that  there  were  other  engines  that  would  do  that.  In  another 
place,  he  says,  a  stream  of  water  could  not  be  got  on  a  house  in 
loss  than  thirteen  minutes.     He  said  Silsby  appealed  to  his  sym* 

Cthy,  and  said  he  would  rather  give  a  thousand  dollars,  than  to 
TO  the  engine  rejected,  it  would  do  him  so  much  injury.  He 
says,  that  he  did  sympathize  with  Silsby,  and  was  desirous,  that  the 
en^e  should  stand  tne  trial. 

Under  the  contract,  the  engine  was  *' warranted  to  raise  steam 
from  cold  water  in  from  four  to  six  miniUee,  and  to  generate  and 
maintain  an  ample  working  pressure  of  steam  for  effective  fire  pur- 
poses.'^  Noonan  claims  to  have  been  dissatisfied  on  both  these 
points.  There  is  room  for  discussion  as  to  what  is  meant  by  the 
phrase,  "raise  steam  from  cold  water  in  from  four  to  six  minutes." 
Testimony  of  witnesses  was  taken  upon  the  point,  and  different  wit- 
nesses understood  the  phrase  differently.  Mr.  Noonan  appeared  to 
be  a  candid  and  intelligent  witness,  and  there  is  nothing  to  throw 
suspicion  on  his  truthfulness  except  the  testimony  as  to  his  state- 
ments different  from  those  made,  as  a  witness  on  the  stand.  He 
appears  to  be  a  somewhat  prominent  business  man  of  Chico,  and 
to  hold  one  of  the  most  important  city  offices. 

No  two  witnesses  seem  to  have  heard  the  same  conversation. 
Loose  conversations,  heard  and  considered  from  different  stand- 
points, are  liable  to  be  misunderstood,  or  misinterpreted,  as  well 
as  misremembered,  after  the  lapse  of  considerable  time.  Noonan, 
c^i^tainly,  ought  to  know,  what  he  intended  to  say.  If  he  intended 
to  disregard  his  own  convictions,  and  do  an  act  which  he  acknowl- 
edged, at  the  time,  to  be  both  wrong  and  cowardly,  it  seems,  highly 
improbable,  if  not  impossible,  that  he  would  boldly  declare  his 
base  and  cowardly  purpose,  to  the  man  he  was  about  to  injure  by 
such  action.  I  cannot  help  thinking,  that,  there  must  have  been 
some  misapprehension,  as  to  what  he  did  say,  or  intended  to  say, 
or  some  misrecollection  of  his  language.  At  all  evente,  in  the  face 
of  his  formal  official  report,  and  action,  and  his  positive  testimony 
on  the  stand  as  to  what  he  intended  to  say,  and  what  he  did,  in  fact, 
say,  the  testimony  in  regard  to  loose  conversations  on  the  occasions 
referred  to,  by  the  other  witnesses,  whose  views  and  sympathies 
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were  with  the  other  side,  and  who  viewed  the  matter  from  a  differ- 
ent standpoint,  is,  scarcely,  sufficient  to  brand  Mr.  Noonan  with 
acting  in  bad  faith,  and  perpetrating  a  deliberate  fraud  upon  com- 

Elainant  by  reporting  himself  as  not  being  satisfied,  when,  in  fact, 
e  was  satisfied,  or  to  convict  him  of  deliberate  perjury  in  support 
of  his  action.  The  burden  of  showing  by  preponderating  evidence, 
that  he  did  this  act,  in  bad  faith,  and  in  fraud  of  the  plaintiff's 
rights,  is  on  the  plaintiff. 

There  were  other  witnesses  who  did  not  think  the  engine  came  up 
to  the  specifications,  in  its  performance.  Although  it  is  not  with- 
out some  hesitation,  I  am  disposed  to  think,  upon  the  whole,  that 
the  committee  ought  to  have  been  satisfied,  and  accepted  it.  Yet, 
it  must  be  confessed,  I  think,  that  there  might  well  do  an  honest 
difierence  of  opinion  upon  the  subject.  I  cannot,  therefore,  find, 
upon  the  evidence,  that  Noonan  was,  in  fact,  satisfied  with  the  per- 
formance of  the  engine,  or  satisfied  that  it  came  fully  up  to  the 
guaranty  in  its  performance.  The  first  trial  was  conceded  to  be  a 
failure,  and  was  stated  by  some  witnesses  to  be  a  lamentable  one. 

In  order  to  make  the  final  test  a  success,  it  was  necessary  to  send 
to  the  netghboring  city  of  Marysville,  both  for  the  quickest  coal  for 
fuel,  that  could  be  had,  and  for  an  engineer  of  long  exj>erieDce 
with  this  kind  of  engine,  to  manage  it.  Some  of  the  witnesses 
said,  it  took  three  men  to  fire  her  during  the  trial,  one  to  break  the 
coal  into  small  pieces,  and  two  to  supply  the  engine.  Some  wit- 
nesses on  the  other  side,  said  the  door  was  open  a  considerable  por- 
tion of  the  time;  others  did  not  see  the  door  open  except  when 
necessary  to  put  in  coal,  although  in  a  position  to  see  such  occor- 
ences.  IJndoubtodly,  it  required  the  most  favorable  conditions,  and 
most  earnest  and  persistent  efforts,  to  make  the  tost  a  success;  and 
from  the  testimony,  it  may  well  be  doubted,  whether  in  actual 
practice  at  fires  the  performance  would  come  fully  up  to  the  require- 
ments of  the  guaranty.  Under  all  the  circumstances,  however,  I 
am  inclined,  upon  the  whole,  though  with  considerable  hesitation, 
to  think  that  the  committee  ought  to  have  been  satisfied,  yet  upon 
all  the  evidence,  I  cannot  say  that  it  has  been,  satisfactorily,  proved 
by  a  preponderance  of  evidence,  that  Noonan  was,  in  fact,  satisfied, 
and,  notwithstanding  his  convictions,  in  bad  faith,  fraudulently,  re- 

Eorted  that  he  was  not    satisfied.     I   must,  therefore,  reject  the 
ypothesis  sought  to  be  maintained  on  this  point,  and  relied  on  by 
plaintiff. 

There  is  no  claim  that  the  other  member  of  the  committee,  who 
acted  with  Noonan,  did  not  act  in  strict  accordance  with  his  con- 
victions. 

As  the  engine  was  to  be  furnished  ^'  subject  to  the  approval  of  the 
fire  committee,"  and  its  **  performance  "  **  warranted*'  to  be  •*  satis- 
factory to  them,"  or  "to  be  removed  without  expense  to  ttie  town," 
and  it  was  not  approved  by  them,  and  its  performance  toaa  not  aaiis- 
factory  to  them,  Uiere  can  be  no  recovery  on  the  contract. 
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It  is  clear  to  my  mind,  from  the  evMence,  that  there  was  no  act 
ceptance  of  the  engine  on  the  part  of  the  town  of  Chico,  and  no  ac- 
of  the  defendant,  or  its  officers,  bj  which  it  is  estopped  from  deny- 
ing the  liability  of  the  defendant  on  the  contract,  or  otherwise. 

As  there  is  no  appeal,  I  have  considered  the  case  with  great  care, 
in  order  to  reach  a  correct  conclusion,  and  I  am  constrained  to  say, 
that  in  my  judgment,  the  plaintiff  is  not  entitled  to  recover;  and 
that  judgment  must  be  rendered  for  defendant.  Let  a  general  find- 
ing be  drawn  in  favor  of  defendant,  and  judgment  be  rendered  ac- 
cordingly. 


SUPREME  COURT  OF  UTAH. 
Cunningham  v.  Union  Pacific  Bailwat  Co. 

Filed  August  28,  1885. 

Necliokncb— Duty  to  Keep  Premises  in  Repair— Piiesompxions. —Whenever  it  is  a 
ciefendaDt's  dut^to  keep  premUes  in  a  proper  condition,  as  respects  persons  passing,  and  they 
are  out  of  condition  and  an  accident  happens,  it  is  incumbent  upon  the  defendant  to  shovtr 
that  he  us'^  that  reasonable  care  and  dihgenoe  that  he  was  bound  to  use;  and  the  absence  of 
that  care  may  fairly  be  presumed  from  the  fact  that  there  was  the  defect  from  which  the  ac- 
cident had  arisen. 

EvxDKNCi— When  Case  Must  be  Levt  to  Jury.— When  the  evidence  has  a  tendency  to 
make  out  a  proper  case  in  all  parts,  although,  in  the  opinion  of  the  trial  court,  it  may  be  slight, 
inconclusive  and  far  from  satisfactory,  yet  it  should  be  submitted  to  the  jury,  whose  province 
it  is  to  consider  and  determine  its  tendency  and  weight. 

CoNTBXBOTORY  Neoligbnce— SiTTiNO  DowN  IN  MiNB. — A  miner  is  not,  as  a  matter  of 
law,  ^:m]ty  of  contributory  negligence,  in  sitting  down  in  a  gangway,  which  it  was  the  duty 
of  his  employer  to  keep  in  a  safe  condition,  and  which  he  did  not  know  was  unsafe. 

Nbgliobnce— EzHiBiTiNa  Injury  to  Jury.— Iu  an  action  to  recover  for  a  bodily  injury, 
caused  by  the  defendant's  negligence,  the  plaintiff  may  exhibit  the  injured  portion  of  his 
body  to  the  jury. 

TvLK  Same— IJnsafe  Condition  or  Mine—Liability  of  Master. — Where  it  is  the  duty 
of  a  mine  owner  to  keep  his  mine  in  a  safe  condition,  and  an  injury  happens  to  an  employee, 
by  reason  of  a  failure  so  to  do,  the  rule  which  exempts  the  master  from  liability  for  injury  to 
a  servant,  caused  by  the  negligence  of  a  fellow  servant,  does  not  apply. 

Negligence— General  Allegation— Evidence  op  Particulars.— Under  a  general  alle- 
gation of  negligence,  the  circumstances  constituting  it  may  be  proved,  even  though  other  cir- 
comstanoes  particularly  specified  in  the  complaint  are  unproved. 

The  Refusal  to  give  Instructions  Kequested  is  not  Error,  if  the  instructions  given 
properly  cover  the  entire  case. 

Appeal  from  the  third  district  coart.   The  opinion  states  the  facts. 
Williams  &  Toung^  for  the  appellant. 
Sheeks  dk  Bawlins,  for  the  respondent. 

Powers.  J.  The  defendant  and  appellant  is  the  owner  of  a  coal 
mine  in  Summit  county,  koown  as  tne  Grass  Greek  coal  mine, 
which  it  was  working  in  February,  1882.  On  that  date  the  plaintiff 
was  in  the  defendant's  employ  as  a  coal  miner,  and,  in  order  for  him 
to  get  to  his  work,  he  was  compelled  to  pass  through  a  drift  or  gang- 
way. The  plaintiff  claims  that  this  drift;  or  gangway  was  carelessly 
constrocted  by  the  defendant,  and  that  the  defendant  had  negligently 
failed  to  secure  the  sides,  roof  and  pillars  by  timber  or  otherwise^ 
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and  that  it  was  unsafe,  which  fact  was  known  to  defendant.    The 
defendant  in  its  answer  denies  all  this. 

On  the  trial  in  the  court  below  the  plaintiff  secured  a  verdict  of 
five  thousand  dollars,  and  the  case  is  brought  here  for  review  on  ap- 
peal from  the  judgment. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show  that  the 
mine  in  question  is  run  down  upon  an  incline  of  thirty  or  thirty-five 
degrees.  That  after  the  incline  runs  down  two  hundred  feet  t)ie  first 
level  is  reached,  from  which  gangways  extend,  east  and  west.  Two 
hundred  feet  farther  down  the  second  level  is  reached  with  similar 
gangways.  In  February,  1882,  the  east  gangway  on  the  second  level 
extended  about  one  thousand  feet.  Along  this  gangway  are  rooms 
which  are  numbered .  The  gangway  is  about  ten  feet  nigh  and  about 
eleven  feet  wide.  Just  previous  to  February,  1882,  the  plaintiff  had 
been  assigned  to  work  as  a  miner  in  one  of  the  rooms  of  the  east 
gangway.  The  foreman  gave  him  work  to  perform,  and  he  was  paid 
by  the  yard  for  mining  the  coal. 

On  the  last  day  of  January,  plaintiff  had  completed  his  job,  and 
on  the  evening  of  February  1,  he  went  down  for  the  double  purpose 
of  seeing  his  work  measured  and  of  obtaining  a  new  job.  Feeling 
tired  from  taking  down  some  heavy  drills,  he  sat  down,  with  two 
others,  to  rest  by  the  mouth  of  the  room  in  which  he  had  been  at 
work,  with  his  back  against  a  pillar.  A  leu'ge  quantity  of  coal  fell 
on  him  from  the  pillar,  which  crushed  his  leg  and  badly  injured  his 
spine.  The  testimony  also  tended  to  show  that  if  the  gangway  had 
.  been  protected  by  timbers  the  accident  would  not  have  happened, 
and  that  the  fact  that  it  was  dangerous  could  have  been  ascertained 
by  the  defendant. 

The  plaintiff  had  no  knowledge  that  the  gangway  was  unsafe,  and 
he  testified  that,  in  coal  mines,  the  miners  rely  upon  the  company  to 
make  the  gangway  safe.  It  appears  that  the  company  was  engaged 
in  ''robbing"  the  pillars  that  supported  the  roof;  that  is,  taking  coal 
from  the  pillars. 

The  side  of  the  mine  where  the  plaintiff  was  working  was  under- 
going what  is  called  a  ''crush."  The  weight  of  the  roof  was  crush- 
ing the  pillars.  It  is  usual  to  leave  the  pillars  about  one-half.  That 
is,  the  pillars  are  left  the  same  size  as  the  entrance  between;  but  in 
this  mine  the  pillars  had  b.een  robbed  until  they  were  but  little  more 
than  oni9-third. 

The  defendant  claimed  that  everything  had  been  done  that  was 
required  to  make  the  mine  safe;  that  the  mine  had  been  managed 
with  care  and  fully  inspected  day  by  day. 

I.  The  first  point  made  by  the  learned  counsel  for  the  defendant, 
is,  that  the  evidence  was  insufficient  to  justify  the  verdict;  that  no 
negligence  was  shown  on  the  part  of  the  defendant.  There  is 
evidence  in  the  record  tending  to  show  that  if  the  walls  had  been 
timbered  the  accident  would  not  have  occurred,  and  that  if  the  de- 
fendant had  exercised  reasonable  diligence  it  would  have  discovered 
that  the  roof  was  unsafe.    The  accident  occurred  in  a  gangway  used 
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as  a  highway  in  going  to  and  from  the  workings  of  the  mine,  and  as 
a  place  of  resort  for  safety  when  blasts  were  made.  The  plaintiff  had 
nothing  to  do  with  inspecting  the  gangway.  The  testimony  on  the 
part  of  the  plaintiff  shows  that  it  was  the  duty  of  the  defendant  to 
see  that  it  was  safe.  The  fact  of  the  coal  falling  in  the  manner  it 
did,  a  thing  not  ordinarily  happening,  as  the  record  shows,  if  reason- 
able diligiBnce  is  employed  in  inspecting  and  keening  the  gangway 
safe,  woald  raise  a  presumption  of  negligence  on  the  part  of  the  de- 
fendant. Whenever  it  is  a  defendant's  duty  to  keep  premises  in  a 
proper  condition,  as  it  respects  persons  passing,  and  these  are  out  of 
condition,  and  an  accident  happens,  it  is  incumbent  upon  the  de- 
fendant to  show  that  he  used  that  reasonable  care  and  diligence 
which  he  was  bound  to  use;  and  the  absence  of  that  care  may  fairly 
be  presumed,  from  the  fact  that  there  was  the  defect  from  which  the 
accident  had  arisen:  Kearney  v.  London  &  C.  B.  B.  Co.,  L.  B., 
5  Q.  B.,  411;  6  Q.  B.,  759;  Byrne  v.  Beadle,  2  Hurl.  &  Colt.,  722; 
Gee  T.  Metropolitan  Bail  way  Company,  L.  B.,  8  Q.  B. » 161 ;  Edger- 
ton  V.  N.  T.  &  H.  B.  B.  Co.,  39  N.  T.,  227;  Curtis  v.  Boch.  &  Syra- 
cuse  B.  B.  Co.,  18  N.  T.,  534;  Mullen  v.  8t.  John,  57  N.  Y.,  670; 
Boberts  v.  Johnson,  58  N.  Y.,  613;  Seybolt  v.  B.  B.,  47  Am.  Bep., 
75;  Feital  v.  B.  B.  Co.,  12  Am.  Bep.,  720; Gray  v.  Boston  Gaslight 
Co.,  19  Am.  Bep.,  324.  But,  in  tnis  case,  there  is  evidence  from 
which  negligence  upon  the  part  of  the  defendant  might  be  inferred. 
At  least,  Uiere  was  sufficient  to  submit  to  the  jury.  The  coal  which 
fell,  had  been  left  overhanging  the  gangway  some  three  feet.  This 
the  foreman  of  the  mine  knew,  but  he  took  no  steps  to  remove  it  or 
to  protect  it  by  timbers.  He  was  aware  that  coal  hanging  from  the 
roof,  though  it  might  seem  safe  one  moment,  was  liable  to  fall  the 
next.  It  was  his  business  to  report  the  condition  of  the  mine  from 
day  to  day,  to  the  superintendent,  and  it  will  be  presumed  that  he 
did  his  duty. 

It  was,  therefore,  proper  for  the  jury,  in  view  of  all  the  facts,  to 
find  whether  the  defendant  had  been  negligent  or  not.  Under  our 
mtem  of  jurisprudence,  it  is  the  province  of  the  jury  to  pass  upon 
tne  facts.  It  is  not  only  their  privilege,  but  their  right,  to  judge  of 
the  sufficiency  of  the  evidence  introduced  to  establish  any  one  or 
more  iaots  in  the  esse  on  trial.  The  credibility  of  the  witnesses, 
the  stsength  of  their  testimony,  its  tendency,  and  the  proper  weight 
to  be  given  it,  are  matters  peculiarly  within  their  province.  The 
law  has  constituted  them  the  proper  tribunal  for  the  determination 
of  such  questions.  To  take  from  them  this  right,  is  but  usurping  a 
power  not  given.  The  jury  should  be  left  entirely  free  to  act  ac* 
cording  to  their  own  judgment.  When  there  is  a  total  defect  of  evi- 
denoe  as  to  anv  essential  fact,  or  a  spark,  a  scintilla,  as  it  is  termed, 
the  ease  shomd  be  withdrawn  from  the  consideration  of  the  jury; 
where,  however,  the  evidence  introduced  has  a  legal  tendency  to 
make  oat  a  proper  case  in  all  its  parts,  then,  although  it  may,  in 
the  opinion  ol  the  trial  court,  or  the  appellate  court,  be  slight,  in- 
coneliiaiv^  and  far  from  satisfactory,  yet  it  should  be  submitted  to 
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the  jury  whose  proper  province  it  is  to  consider  and  determine  its 
tendency  and  weight:  Gonely  v.  McDonald,  40  Mich.,  158;  Byder 
V.  Wombwell,  Law  Kep.,  4  Exch.,  38;  Commissioners  v.  Clark,  94 
U.  8.,  284;  Schuchardt  v.  Aliens,  1  Wall.,  369;  Drakely  v.  Gregg, 
8  Wall.,  268;  Hickman  v.  Jones,  9  Wall.,  201;  Ins.  Co.  v.  Rodd, 
95  U.  8. ,  238;  Kelly  v.  Hendrie,  26  Mich.,  256;  Blackwood  v.  Brown, 
32  Mich.,  107. 

II.  The  next  point  made  by  the  respondent  is  that  the  plaintiff 
was  guilty  of  contributory  negligence  in  sitting  down  where  he  did 
in  the  mine.  It  is  conceded  that  he  had  a  right  to  pass  along  the 
gangway  in  the  ordinary  course  of  business,  but  it  is  contended  that 
he  had  no  right  to  lounge  there.  It  will  be  remembered  that  the 
plaintiff  had  comedown  into  the  mine  for  a  double  purpose;  first  to 
have  his  work  measured,  and  second  to  secure  a  new  job. 

He  had  reached  the  mouth  of  the  room  where  he  had  been  at 
work,  and  sat  down  to  await  the  arrival  of  the  foreman.  He  was 
there  on  legitimate  business,  and  he  had  a  right  to  sit  down  and 
wait.  The  gangway  was  supposed  to  be  kept  safe  hj  the  company. 
He  was  unaware  of  any  defect  in  it  and  we  do  not  think  such  negli- 
gence was  shown  on  his  part  as  to  bar  his  recovery.  The  most  that 
can  be  said  is  that  reasonable  minds  might  differ  as  to  whether  he 
was  negligent  or  not,  and  the  question  would  therefore  have  to  be 
determined  by  the  jury. 

III.  The  court  below  permitted  the  plaintiff  to  exhibit  the  in- 
jured foot  to  the  jury  and  this  is  alleged  to  be  an  error.  While,  of 
course,  the  trial  court  should  be  careful  and  not  allow  improper  mat- 
ters to  be  brought  to  the  attention  of  the  jury,  the  exhibition  of  the 
injured  foot  can  hardly  be  called  improper,  for,  as  was  said  in  the 
case  of  Mulhado  v.  R.  R.,  30  N.  T.,  370:  ''Such  exhibition  cer- 
tainly  tended  to  make  the  description  of  the  injury  more  intelligible 
and  it  cannot  be  supposed  that  it  could  have  had  any  undue  n^ 
fluence  upon  the  feelings  or  sympathies  of  the  jury.  As  well  might 
it  be  contended  that  a  man  who  had  lost  an  arm  or  a  leg  by  a 
similar  injury,  should  not  be  permitted  to  appear  before  a  iury  and 
testify  in  relation  to  it,  least  thereby  their  feelings  might  oe  influ- 
enced, and  under  the  undue  excitement  created  thereby  they  might 
do  injustice.  We  cannot  assume  that  any  such  consequences  will 
follow  such  a  course  of  examination,  and  we  cannot  perceive  that 
it  was  objectionable  in  the  present  instance."  8eo  Wharton's  Evi- 
dence, sec.  346. 

ly.  Another  point  made  is,  that  if  negligence  was  the  oanse  of 
the  injury,  it  was  the  negligence  of  the  foreman,  a  fellow-servant 
of  the  plaintiff.  The  foreman  had  the  entire  charge  and  super- 
intendence of  the  mine  underground.  Notice  to  him  was  notice  to 
the  company,  and  his  neglect  was  the  neglect  of  the  company: 
Brabbitts  v.  Chicago,  etc., R.  R.  Co.,  38  Wis.,  289;  Malone  v.  Hath- 
away, 64  N.  T.,  5-9;  Mullan  v.  Philadelphia  R.  R.  Co.,  78Penn. 
St.,  25;  Hofnagle  v.  N.  Y.  C.  R.  R.,  55  N.  T.,  608.  The  testimony 
shows  that  it  was  the  duty  of  the  defendant  to  keep  the  gangway 
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safe;  that  the  plaintiff  had  nothing  to  do  with  the  gangway,  and  that 
he  was  unaware  of  the  existence  of  the  overhanging  ooai.  It  being 
the  defendant's  dnty  to  exercise  reasonable  diligence  in  keeping  the 
gangway  in  a  safe  condition,  it  coald  not  absolve  itself  of  that  duty 
by  delegating  it  to  others:  Cooley  on  Torts,  549,  657,  560;  Hongh 
V.  R.  B.  Co.,  100  U.  S.,  213;  Corcoran  v.  Holbrook,  59  N.  T.,  517; 
Holden  v.  Fitohbarg  B*y  Co.,  37  Am.  Bap.,  343,  348,  349;  Indian- 
apolis,  etc./B.  B.  Co.  v.  Fianigan,  77  III.,  365;  Chicago  &  Iowa 
BV  Co.  V.  Bnssell,  33  Am.  Bep.,  64. 

This  point  was  very  carefnlly  considered  by  this  court  in  the  case 
of  Bowers  v.  Union  Pacific  Bail  way  Co.,  6  West  Coast  Bep.,  726, 
decided  at  the  January  term,  1885,  and  it  was  there  held,  that  when 
it  is  the  dnty  of  a  master  to  furnish  sound  material  and  machinery, 
and  defective  machinery  causes  an  injury  to  a  servant,  the  rule  which 
exempts  the  master  from  liability  from  injury  to  a  servant,  caused 
by  the  negligence  of  a  fellow-servant,  does  not  apply.  The  negli* 
gence  is  that  of  the  company,  and  not  of  a  fellow-servant.  The 
principle  thus  laid  down  applies  with  equal  force  to  the  case  at  bar. 
See  also  Trask  v.  California  3.  B.  Co.,  63  Cal.,  96;  Belson  v.  Green 
Mountain  G.  M.  Co  ,  57  Cal.,  20. 

For  the  court,  under  the  facts  of  this  case,  to  have  charged  the 
jury,  as  requested  by  the  defendant,  that  if  the  accident  was  occa- 
sioned by  the  negligence  of  the  foreman,  the  plaintiff  could  not 
recover,  would  have  been  error:  Chicago  &  Milwaukee  B.  B.  v. 
Boss,  112  U.  S.,  337;  Moore's  Admr.  v.  B.  B.,  49  Am.  Bep.,  401; 
B.  B.  Co.  V.  Swansen,  49  Am.  Bep.,  718. 

y.  The  plaintiff's  complaint  alleges  that  ''  the  defendant  so  neg- 
ligently and  carelessly  dug,  constructed  and  kept  said  gangway,  by 
its  negligent  failure  to  timber  or  otherwise  secure  the  sides,  roof, 
walls  and  pillars  or  supports  thereof,  that  the  same  was,  at  the  time 
of  the  injury  hereinafter  mentioned,  dangerous  and  unsafe;  all  of 
which  the  defendant  then  and  there  knew,  and  of  which  plaintiff 
was  then  and  there  ignorant.*'  The  defendant  argues  that,  under 
this  allegation,  the  court  permitted  the  plaintiff  to  show  that  the 
cause  of  the  accident  was  the  stripping  of  the  pillars,  which  so 
weakened  the  support  that  there  was  a  general  *'  crush"  in  that  part 
of  the  mine,  which  caused  the  injury. 

The  testimony,  the  defendant  claims,  was  improperly  admitted 
under  the  pleadings.  The  answer  to  this  is,  that  if  the  plaintiff 
could  show  that  the  pillars  were  insufficient  to  support  the  weight 
upon  them,  then  it  became  the  duty  of  the  defendant  to  do  what  a 
prudent  man  would  do,  proceed  to  timber  the  walls  and  roof.  Be- 
sides, under  a  general  allegation  of  negligence,  the  circumstances 
constituting  it  may  be  proved,  even  though  other  circumstances  par- 
ticularly specified  in  the  complaint  are  unproved:  Abbott's  Trial 
Evidence,  683;  Edgerton  v.  N.  T.  B.  B.  Co.,  39  N.  T.,  227. 

YI.  The  case  was  properly  left  to  the  jury  to  determine,  as  a 
question  of  fact,  whether  or  not  the  plaintiff  was  guilty  of  negli- 
gence, or  whether  the  injury  was  caused  by  the  negligence  of  the 
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defendant :  Bowers  v.  Union  Pacific  Bailwaj  Co.,  6  West  Coast  Bep., 
726;  Davis  v.  Utah  Southern  B.  Co.,  3  Utah,  218;  2  Thompson  on 
Negligence,  1,010, 1,011,  1,012, 1,016;  B.  B.  Co.  v.  Stout,  17  WaU., 
615;  Thurber  v.  B.  B.  Co.,  70  N.  T.,  327;  Conrov  v.  Iron  Works, 
62  Mo.,  36;  Dorsey  v.  Phillips  &  Colby  Construction  Co.,  42  Wis., 
683;  76  Penn.  St.,  393,  394.  The  charge  of  the  court  covered  the 
whole  case,  so  as  to  fairlv  submit  it  to  the  jury,  and,  therefore, 
although  some  of  plaintiff  s  requests  to  charge  were  technically  good 
law,  it  was  not  error  to  refuse  to  give  them :  Idianapolis  &  St.  Louis 
B.  B.  V.  Horst,  93  U.  S.,  291.  When  the  charge  given  by  the 
court  below  covers  the  entire  case,  and  submits  it  properly  to  the 

Ery,  such  court  may  refuse  to  instruct  further.    It  may  use  its  own 
nguage,  and  present  the  case  in  its  own  way:   United  States  v. 
Musser,  7  West  Coast  Bep.,  116,  June  term  Utah  Sup.  Ct,  1886. 

We  find  no  error  in  the  record,  and  the  judgment,  therefore,  is 
affirmed,  with  ooets. 
Zanx,  C.  J.,  and  Bobeman,  A.  J.,  concurred. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

ElBHEB  ET  AL.   V.   CONSOLIDATED  AkADOB  MiNE,    ETC. 

StpUmher  7,  1886, 

Patknts  fob  IirvENTiONs — Prior  Reoovert.— In  an  action  at  law,  by  a  patentee,  to 
recover  damages  for  the  use  of  a  patented  article,  an  answer  which  sets  up,  that  the  article  used 
WM  purchased  by  defendant  from  a  manufacturer,  against  whom  the  patentee  had  broug^ht 
a  amt  in  e(|(iit7,  and  obtained  a  decree  for  an  accounting,  in  which  accounting  and  decree 
the  article  m  question  was  included,  does  not  state  a  defense,  unless  there  is  a  further  allega- 
tion, that  the  decree  against  the  manufacturer  has  been  satisfied  by  payment,  or  otherwise. 

DEinJBREB  to  a  special  answer. 

Langhame  &  Miller  and  W.  H.  H.  Hart,  for  plaintiff. 

J.  A.  McKenruZf  for  defendant. 

Sawyer,  ciROurr  judge.  This  is  a  demurrer  to  a  special  answer. 
The  action  is  bronght,  to  recover  damages  for  the  unlawful  use  of 
certain  hydraulic  machines,  which  are  alleged  to  infringe  upon  re- 
issued letters  "^tent  number  eight  thousand  eight  hundred  and 
seventy-six,  owi.  by  plaintiffs.  The  answer  sets  up,  that  the  same 
plaiut^  had,  prevx  ^^ly ,  brought  suit  in  ec^uity  against  one  Hoskins, 
to  recover  the  profits  *  'suiting  from  an  infringement  of  the  patent  by 
Hoskins,  in  manufacturiLg,  and  selling,  machines  constructed  accord- 
ing to  the  specifications  of  the  patent;  that  a  decree  had  been  rendered 
in  that  case  in  favor  of  plaintiffs,  and  against  Hoskins,  and  upon  an 
ac<M)unting  had,  the  sum  of  sixteen  thousand  four  hundred  and  sixty- 
five  dollars  and  thirty-three  cents  had  been  awarded  to  plaintiffs  as 
the  profits  realized  by  Hoskins  from  manufacturing  and  selling  said 
machines.  The  answer,  further,  alleges,  that  the  particular  ma- 
chines used  by  the  defendant,  and,  for  the  use  of  which,  the  presents 
action  is  brought,  were  purchased  by  defendant  from  Hoskins,  and» 
that  the  profits  of  their  manufacture  and  sale  had  been  included  in 
the  decree  against  Hoskins,  and,  that,  therefore,  the  plaintiffs  had 
received  satisfaction  for  the  said  machines,  and  defendant  was  not 
liable  to  plaintiffs  for  using  the  same. 

But  the  answer  nowhere  alleges,  that  the  Hoskins  decree  has  ever 
been  satisfied  by  payment,  or  otherwise.  In  order  to  be  a  defense, 
it  must  allege  that  said  decree  has  been  paid,  or  otherwise  satisfied, 
as  well  as,  that  the  accounting  against  Hoskins  included  the  machines 
in  question.  In  the  absence  of  such  allegation,  the  answer  does  not 
state  a  defense:  Gilbert  &  Barker  Mf.  Co.  v.  Bussing,  1  Bann.  & 
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Ard,  621;  Birdsell  v.  Shaliol,  112  U.  S.,  485;  Steam  Stone  Cotter 
Co.  V.  Sheldons,  21  Fed.  Rep.,  875;  Walker  on  Patents,  sec.  314. 

It  follows,  therefore,  that  the  demurrer  must  be  sustained,  and  it 
is  so  ordered. 

If  the  defendant  desires,  it  can  have  time  to  amend,  though  I 
cannot  see,  that  it  can  properly  amend,  unless  it  can  truthfully  state 
that  the  decree  has  been  satisfied,  and  I  have  good  reason  to  know, 
that  it  has  not  been  satisfied. 


SUPREME  COURT  OF  UTAH. 

BUSSELL  ET  AL.  V.  HaBENESS. 
Filed  September  IL  1885, 

Conditional  Sale — ^Title  Retained  by  Vendor— Performance  of  Condition.— The 
vendee,  in  possession  under  a  conditional  sale,  by  the  terms  of  which  the  title  was  to  remain 
in  the  vendor,  until  payment  of  the  purchase  price,  cannot  sell  the  property,  so  as  to  pass 
title  to  the  purchaser,  until  the  condition  has  been  performed. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

Kimball  &  Heywood,  for  the  appellant. 

Bennett,  Harkness  dk  Kirkpatrick,  for  the  respondent. 

Zane,  G.  J.  It  appears  from  the  findings  of  the  district  court, 
that  on  the  second  day  of  October,  1882,  the  plaintiff  entered  into 
the  following  contract  with  Phelan  A  Ferguson:  "On  or  before 
the  first  day  of  May,  1883,  for  value  received  in  one  sixteen-horse 
power  engine  and  boiler,  number  one  thousand  twenty-six  hundred, 
and  a  portable  saw  mill,  complete,  number  one  hundred  and  twenty- 
seven,  bought  of  L.  B.  Mattison,  agent  of  Bussell  &  Co.,  we,  or 
either  of  us,  promise  to  pay  to  the  order  of  Bussell  &  Co.,  Massi- 
lon,  Ohio,  three  hundred  dollars,  payable  at  Wells,  Fargo  &  Go's 
bank,  Salt  Lake  Gity,  Utah  territory,  with  ten  per  cent  interest  per 
annum  from  October  1,  1882,  until  paid,  and  reasonable  attorney's 
fees,  or  any  costs  that  may  be  paid  or  incurred  in  any  action  or  pro- 
ceeding instituted  for  the  collection  of  this  note,  or  enforcement  of 
this  covenant.  The  express  condition  of  this  transaction  is  such, 
that  the  ownership  or  possession  of  said  engine,  boiler  and  sawmill 
does  not  pass  from  the  said  Bussell  &  Go.  until  this  note  and  inter- 
est shall  have  been  paid  in  full,  and  the  said  Bussell  &  Go.  or  their 
agents,  have  full  power  to  declare  this  note  due  and  take  possession 
of  said  engine,  boiler  and  saw  mill  when  they  may  deem  themselves 
insecure,  even  before  the  maturity  of  this  note;  and  it  is  further 
agreed  by  the  makers  hereof,  that  if  said  note  is  not  paid  at  ma- 
turity, that  the  interest  shall  be  two  percent  per  month  from  matur- 
ity hereof  till  paid,  both  before  and  after  judgment,  if  any  should 
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be  rendered.  In  case  said  engine,  boiler  and  saw  mill  shall  be  taken 
back,  Bnssell  &  Go.  may  sell  the  same  at  public  or  private  sale, 
witboat  notice,  and  apply  the  proceeds  on  the  note,  or  thej  may, 
without  sale,  endorse  the  true  value  of  the  property  on  this  not«, 
and  we  agree  to  pay  on  the  note  any  balance  due  thereon  after  such 
endorsement,  as  damages  and  rental  of  said  machinery;  as  to  this 
debt,  we  waive  the  right  to  exempt,  or  claim  as  exemption,  any 
iroperty,  real  or  personal,  we  now  own,  or  may  hereafter  acquire, 
y  virtue  of  any  homestead  or  exemption  law,  state  or  federal,  now 
in  force,  or  that  may  hereafter  be  enacted." 

The  court  also  found  that  plaintiffs  were,  at  the  time  of  the  con- 
tract, the  owners  of  the  engine,  boiler  and  saw  mill  described  above, 
and  another  engine,  boiler  and  saw  mill,  all  described  in  the  com- 

Elaint,  and  that  they  were  of  the  agreed  value  of  four  thousand  nine 
undred  and  eighty-eight  dollars  at  the  date  of  the  contract,  a  small 
portion  of  which  was  paid  in  cash;  that  Fhelan  &  Ferguson  gave 
seven  notes  for  the  remainder  due  on  the  first  days  of  May,  August 
and  November,  1883,  and  the  first  days  of  May,  August  and  Novem- 
ber, 1884,  and  February  1,  1886;  that  each  of  the  notes  were  in  the 
same  form  as  the  above,  differing  only  in  amount,  date  of  maturity, 
and  in  description  of  the  property;  that  Fhelan  &  Ferguson  took 
possession  of  the  property  in  Idaho,  where  it  was  at  the  date  of  the 
contract,  and  remained  in  possession  until  the  second  day  of  Decem- 
ber, 1882,  and  then  sold  and  delivered  the  same  to  the  defendant, 
in  part  payment  of  an  indebtedness  due  him  and  one  Longsdorf . 
The  court  also  found  that  defendant  knew  at  the  time  he  received 
the  property  that  it  had  not  been  paid  for  by  Fhelan  &,  Ferguson, 
and  that  plaintiff  claimed  title  thereto;  that  Fhelan  &  Ferguson 
were,  at  the  date  of  their  contract,  residents  of  Idaho;  that  the 
value  of  the  property  on  the  second  day  of  December,  1882^  was 
one  thousand  six  hundred  dollars,  and  that  nothing  had  been  paid 
on  the  notes.  It  also  appears  there  was  a  chattel  mortgage  act  in 
Idaho,  which,  among  other  things,  provided  that  chattel  mortgages 
should  not  be  valid,  except  between  the  parties,  unless  made,  ex- 
ecuted and  recorded  in  conformity  with  that  act,  and  that  no  such 
mortgage  was  executed  to  the  plaintiff!. 

The  defendant  insists  that  the  terms  and  conditions  of  the  contract 
manifest  an  intention  to  create  a  secret  lien  on  the  property,  and 
should  be  construed  to  be  a  chattel  mortgage,  and  invalid  because 
not  executed  and  recorded  according  to  the  Idaho  statute.  The 
plaintiff  claims  that  the  intention  was,  as  shown  by  the  contract,  that 
plaintiff  should  retain  the  title  unless  payment  should  be  made  ac- 
cording to  the  terms  of  the  notes,  and  that  the  purchaser  should 
have  a  right  to  the  possession  and  use  of  the  property  until  the  seller 
should  feel  insecjire,  or  until  default  in  pa;^ments. 

The  intention  of  the  parties,  as  expressed  in  the  contract,  evidently 
was  to  give  to  the  purcnaser  the  possession  and  use  of  the  property 
until  the  seller  should  feel  insecure  for  reasonable  cause;  or  until 
payment  according  to  the  notes.     In  the  latter  case,  the  purchaser 
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was  to  have  the  title  also,  and  in  case  of  default  in  payment  the  right 
to  have  the  proceeds  of  the  sale,  or  the  value  of  the  property,  cred- 
ited on  the  notes;  and  the  seller  was  to  have  the  price  with  interest 
according  to  the  notes,  and  for  security  the  title  with  the  possession 
of  the  property,  if  he  felt  insecure  for  reasonable  cause,  and  the 
further  right  to  sell  the  property,  and  to  credit  either  the  proceeds 
or  the  value  of  the  property  without  sale,  and  also  the  right  to  col- 
lect the  difference,  and  retain  the  same  as  damages,  in  case  the  pro- 
ceeds should  be  less  than  the  amount  due. 

By  this  contract  the  vendor  expressly  retained  the  title  to  the 
property.  This  ri^ht  cannot  be  likened  to  a  lien.  A  lien  is  a  claim 
which  one  person  has  on  the  property  of  another,  as  a  security  for 
some  debt  or  charge;  "  it  is  not,  in  strictness,  either  a  /u8  in  re  or  a 
jvs  ad  rem;  that  is,  it  is  not  a  property  in  the  thing  itself,  nor  does 
it  constitute  a  right  of  action  for  the  tning;  it  more  properly  consti- 
tutes a  charge  upon  the  thing."  Nor  can  it  be  cons&ued  as  a  mort- 
gage. A  mortgage  is  made  by  the  person  having  the  property  or 
title,  to  another  for  security.  Herford  v.  Davis,  102  U.  S.,  235, 
cited  by  defendant's  counsel,  was  a  sale  of  certain  cars  to  a  railway 
company  in  Missouri.  The  contract,  in  some  respects,  is  like  the 
one  in  hand;  in  others,  not.  The  parties  to  it  characterized  the 
transaction  as  a  loan  of  cars  for  hire,  when  it  clearly  was  not.  The 
notes  executed  were  all  due  within  four  months.  This  contract  gave 
a  much  longer  time.  In  that  case,  collateral  security  in  bonds  to  a 
larger  amount  than  the  notes  secured  was  taken,  and  in  the  receipt 
given  the  seller  acknowledged  that  he  received  the  bonds  as  collateral 
security  for  the  notes  given  in  payment  for  the  property.  In  this  no 
collaterals  were  taken.  And  oy  the  contract  in  the  case  cited  the 
proceeds  of  the  sale,  in  case  they  exceeded  the  notes,  were  to  be  paid 
to  the  purchaser.  In  this  the  vendor  retained  such  surplus  as  dam- 
ages. In  the  case  cited,  the  court  held  that  the  pontract  passed  the 
title  to  the  purchaser;  that  it  did  not  amount  to  a  lease  or  a  con- 
ditional sale,  and  that  it  was  invalid  as  a  mortgage.  Hervey  ei  al.  v. 
Bhode  Island  Locomotive  Works,  93  U.  S.,  664,  a  case  taken  up 
from  Illinois,  involved  the  construction  of  a  contract  similar  to  that 
in  the  case  of  Herford  v.  Davis,  supra.  This  contract  also  prof essed 
to  be  a  lease,  but  the  court  held  that  it  clearly  was  not,  but  did  not 
determine  whether  it  was  a  conditional  or  an  absolute  sale.  The 
court  followed  the  decisions  of  the  courts  of  Illinois  in  construing 
the  chattel  mortgage  act  of  that  state,  and  held  the  contract  invalid 
as  to  third  parties  obtaining  interests  in  property  under  the  pur- 
chaser. The  contract  in  the  case  of  Call  v.  Seymour,  40  Ohio  St., 
670,  is  more  analogous  to  the  contract  in  hand,  except  that  it  did  not 
give  the  vendor  authority  to  credit  the  value  of  the  property  on  the 
notes  without  a  sale,  or  to  collect  as  damages  the  difference,  if  any, 
between  the  proceeds  or  value  of  the  property  and  Ithe  amount  of  the 
notes.  The  court  held  that  the  contract  constituted  a  conditional 
sale,  and  was  binding  upon  the  vendee  and  all  persons  acquiring  an 
interest  in  the  property  under  him. 
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Btissell  &  Co.  were  the  owners  of  the  property  with  respect  to 
which  this  oontentioii  has  arisen.  They  sold  upon  condition  that 
they  were  to  retain  the  title  unless  the  consideration  should  be  paid 
at  the  times  agreed  upon,  and  the  possession  was  given  to  the  pur- 
chaser. It  differs  from  a  contract  in  which  the  parties  a^ree  that 
the  creditor  shall  take  the  title  as  security,  the  debtor  retaining  the 
possession.  The  possession  remains  the  same.  Possession  and  its 
change  inTolve  actions  and  are  accompanied  with  circumstances 
which  do  not  attend  the  mere  change  of  title  and  ownership  without 
possession.  The  presumption  of  ownership  from  former  possession 
and  title  is  added  to  the  presumption  from  present  possession,  and 
therefore  more  likely  to  mislead  persons  wishing  to  deal  with  the 
vendee  with  respect  to  the  property.  The  change  of  possession  is 
more  likely  to  be  known  to  third  parties  than  the  mere  change  of 
title.  Nor  is  the  contract  now  in  question  like  one  in  which  a  stock 
of  goods  is  sold  to  a  merchant  for  retail,  the  seller  retaining  the 
title  and  giving  possession  to  the  purchaser.  Retailing  the  goods  is  an 
indication  of  ownership  in  addition  to  that  of  possessing.  Nor  is 
this  contract  like  one  by  which  property  which  is  consumed  in  its 
use  for  consumption  (as  of  provisions)  is  sold  on  the  condition  that 
the  title  shall  pass  upon  payment.  Possession  is  indicated  by  acts 
incident  to  it,  and  consumption  by  those  incident  to  it.  The  rights 
of  consumption  and  the  right  of  possession  each  indicate  ownership 
and  both  are  of  more  weight  than  either. 

Courts  have  sustained  contracts  belonging  to  each  of  these  three 
classes.  They  have  held  that  the  purchaser  of  the  debtor  as  well  as 
the  debtor  himself  is  bound  when  the  latter,  by  agreement,  in  good 
faith  pats  the  title  to  his  property  in  his  creditor  as  security;  and 
that  the  possession  in  the  case  named  with  the  mere  right  to  sell  at 
at  retail  cannot,  as  against  his  vendee,  pass  the  title  in  any  other 
way.  That  the  right  to  consume  in  the  case  named  gives  no  author- 
ity to  dispose  of  by  sale.  That  the  right  of  the  purchaser  of  the 
vendee,  the  consumer  in  such  case,  is  subject  to  the  right  of  the  per- 
son holding  the  title  according  to  the  first  contract. 

The  courts  of  Illinois  and  some  other  states,  hold  that  conditional 
sales  of  the  class  involved  in  this  case  are  invalid  as  against  credi- 
tors and  purchasers  of  the  conditional  vendee.  The  purpose  of  the 
rule  is  to  prevent  fraud.  The  argument  against  such  sales  is,  that 
possession  of  personal  property  is  evidence  of  ownership,  and  to  in- 
trust persons  with  that  evidence  without  the  title,  gives  them  the 
means  of  defrauding  and  imposing  upon  others.  This  argument 
may  also  be  made  against  loans,  bailments  and  leases  of  personal 
property.  But  it  has  been  uniformly  held  that  the  purchaser  of  the 
borrower,  the  bailee  or  lessee,  take  subject  to  the  rights  of  the  ven- 
dor, or  the  bailor,  or  the  lessor. 

In  considering  this  contract,  we  may  refer  to  some  general  prin- 
ciples. .  Every  person  competent  to  contract  is  presumed  to  know 
tfaiat  possession  alone  is  not  sufficient  to  confer  title  as  against  the 
owner,  and  if  the  purchaser  relies  upon  it  without  inquiry,  he  does 
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it  at  his  peril.  The  law  construes  contracts  according  to  the  inten- 
tion of  the  parties,  and  allows  them  to  contract  with  whomsoever, 
and  upon  whatever  terms  they  may  desire.  A  man  should  have  a 
remedy  according  to  his  agreement,  and  should  not  be  held  to  have 
trusted  where  he  never  intended  to  trust.  The  logic  of  these  prin- 
ciples clearly  sustains  the  rights  of  the  conditional  vendor  against 
those  of  the  purchaser  of  his  vendee. 

In  an  early  case  in  Massachusetts,  Ooggill  v.  Hartford  &  N.  H. 
B.  B.  Co.,  3  Gray,  645,  Bigelow,  J.,  said:  ''The  vendee  in  such 
oases,  having  no  right  to  the  property,  can  pass  none  to  others.  He 
has  only  a  bare  right  of  possession,  and  those  who  claim  under  him, 
either  as  creditors  or  purchasers,  can  acquire  no  higher  or  better 
title;  such  is  the  necessary  rule  of  carrying  into  effect  the  intention 
of  the  parties  to  a  conditional  sale  and  delivery.  There  is  no  good 
reason  or  equity  in  placing  the  burden  of  a  fraudulent  sale  by  a 
vendee  in  violation  of  the  condition  on  which  he  received  the  prop- 
erty upon  a  bonafide  vendor,  rather  than  upon  a  bonafide  purchaser. 
On  the  contrary,  if  either  is  to  lose  by  his  fraudulent  act,  it  should 
be  the  latter,  who  has  dealt  with  a  party  having  no  autiiority,  in- 
stead of  the  former,  who  relies  upon  a  valid  subsisting  contract  as 
the  foundation  of  his  claim.     It  is  the  duty  of  the  purchaser  to  in- 

Suire  and  see  that  his  vendor  has  a  good  title  to  the  property  which 
e  undertakes  to  sell." 

From  the  terms  and  conditions  of  the  contract  between  the  plaint- 
iffs and  Phelan  &  Ferguson,  we  are  of  the  opinion  that  their  inten- 
tion was  that  the  title  to  the  engines,  boilers  and  saw  mills,  should 
not  pass  to  the  latter  until  the  price  agreed  upon  should  be  paid  by 
tliem  according  to  the  notes  given.  And  we  hold  that  plaintiff^s 
title  must  prevail  over  the  claim  of  the  defendant.  These  oondu- 
sions,  we  think,  are  supported  by  reason,  and  stand  upon  principle. 
They  appear  to  be  in  harmony  with  the  weight  of  authority :  Brown 
y.  Maynes,  52  Maine,  578;  Bogers  v.  Whitehouse,  71  Maine,  222; 
Kimball  v.  Jackson,  42  N.  H.,  242;  Fish  v.  Ewen,  46  N.  H.,  173; 
Armington  v.  Houston,  38  Vt.,  448;  Coggill  v.  Hartford  &  N.  H. 
By.  Co.,  8  Gray,  545;  Burbank  v.  Crocker,  7  Gray,  158;  Goodell  v. 
Fairbrother,  12  B.  I.,  233;  Cragin  v.  Coe.,  29  Conn.,  61; 
Heine  v.  Boberts,  48  Conn.,  267;  Ballard  v.  Burgett,  40 
N.  T.,  314;  Cole  v.  Maun,  62  N.  T.,  1;  Parmlee  v.  Gather- 
wood,  36  Mo.,  479;  Bidgway  v.  Kennedy,  id.,  24;  Hall  y.  Dra- 
per, 20  Kansas,  137;  Cole  v.  Berry,  13  Vroom  (N.  J.).  308;  Ooure 
V.  Frequest,  11  Mich.,  65;  Whitney  v.  McConnell,  29  id.,  14;  Knowl- 
ton  V.  Bedinbaugh,  40  Iowa,  114;  Sumner  v.  Woods,  67  Ala.,  139; 
Hunter  v.  Warner,  1  Wis.,  141;  Pitte  v.  Owen,  9  id.,  152;  Bobler 
y.  Hayes,  41  Cal.,  455;  Cardinal  v.  Edwards,  5  Nov.,  36;  Singer 
Manf.  Co.  v.  Graham,  8  Or.,  17;  Call  v.  Seymour,  Ohio  St.,  670; 
Bradshaw  v.  Warner,  54  Ind.,  58;  McGinn  y.  Sell,  60  id.,  249;  Ben- 
jamin on  Sales,  4th  Am.  ed.,  vol.,  sees.  309,  437,  439,  442,  443. 
The  judgment  of  the  district  court  is  affirmed. 
Ehebson,  J.,  and  Twiss,  J.,  concurred. 
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SUPREME  COURT  OF  WASHINGTON  TERRITORY. 
Pabkeb  v.  D'Aobes. 

Filed  July  U.  1S86, 

Appeal— Dismissal— Assignment  of  Ebbors.— An  appeal  in  an  action  at  law,  brought 
imd«r  the  act  of  1883,  will  be  dismissed  if  the  plaintiff  in  error  fails  to  serve  a  copy  of  assifcn* 
ment  of  errors  on  the  adverse  party  within  the  time  limited  by  rule  v.  of  the  supreme  court. 

Motion  to  dismiss  an  appeal.    The  opinion  states  the  facts. 

A.  E.  Jbham,  for  the  plaintiff  in  error. 

jS.  L.  dk  (/.  L.  Sharpstein^  for  the  defendant  in  error. 

Gbsene,  C.  J.  This  canse  has  been  brought  here  under  the  pro- 
visions of  the  appeal  act  of  1883,  which  allow  all  cases,  of  whatever 
jurisdiction,  to  be  taken  to  this  court  bj  the  simple  service  of  a 
notice  of  appeal  given  and  entered  in  the  lower  court.  The  uniform- 
ity^ of  mode  of  procedure  prescribed  by  that  act  does  not  do  away 
with  the  essential  distinctions  between  causes  of  law  and  causes  in 
equity  for  purposes  of  review.  ^  Rule  v.  of  this  court,  in  view  of 
these  distinctions,  and  to  facilitate  the  business  of  the  court,  and 
to  harmonize  the  jtppellate  practice  under  the  act  of  1883  with  that 
under  the  code,  Has  provided,  in  substance,  that  in  all  law  causes 
brought  up  under  the  act  of  1883,  an  assignment  of  errors  shall  be 
made  in  writing  and  filed  with  the  clerk  of  the  proper  district  court, 
to  be  certified  to  this  court  as  a  part  of  the  record,  and  that  a  copy 
of  such  assignment  shall  be  served  on  the  adverse  party  within 
twenty  days  after  the  entr^  in  the  journal  of  the  district  court  of 
the  notice  of  appeal.  Plaintiff  in  error  did  not  serve  a  copy  of 
assignment  of  errors  in  this  cause  within  the  time  limited,  and  on 
that  ground  defendant  in  error  moves  to  dismiss  the  appeal.  No 
good  reason  for  denying  the  motion  appears.  Doubtless,  rule  v., 
ever  since  its  adoption,  has  been  part  of  the  law  applicable  to 
suitors  in  this  court,  without  regard  to  when  it  first  was  published 
in  print. 

Let  the  motion'  to  dismiss  the  appeal  be  granted. 

Horr,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 
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Meeeeb  v.  Gabdella  et  al. 

FiUd  July  16. 1886. 

Appkal  Undeb  Act  or  1883— Evidence,  How  Brodoht  Up.— Where  a  esse  u  iq>pealed, 
under  the  act  of  1883,  the  evidence  taken  in  the  lower  court,  moAt  be  brought  up  in  compli- 
ance with  the  provisions  of  that  act. 

Appeal  from  the  second  district  court.  The  opinion  states  the 
facts. 

Arthur  Meeker,  for  the  appellant. 
Judaon  &  Burke,  for  the  appellee. 

Gbeene,  C.  J.  This  is  a  motion  to  strike  the  evidence  from  the  files 
of  this  court  and  dismiss  the  appeal.  From  inspection  of  the  tran- 
script, we  find  that  notice  of  appeal  was  regularly  given  and  entered 
•of  record  in  the  lower  court,  conformably  to  the  ai)peal  act  of  1883, 
and  that  afterwards  proceedings  were  instituted  with  a  view  to  tak- 
ing and  perfecting  an  appeal  under  the  provisions  of  the  code.  In 
course  of  these  latter  proceedings,  and  in  regular  form,  this  mass 
of  evidence  has  been  certified  to  this  court  by  the  clerk  of  the  court 
below  as  written  evidence. 

The  evidence  could  not,  in  our  opinion,  be  so  certified.  If  it  was 
to  be  brought  up  at  all,  it  should  have  been  removed  here  by  com- 
pliance with  the  provisions  of  the  act  of  1883.  After  notice  of 
appeal  duly  given  and  entered  in  the  lower  court,  there  remained  in 
that  court  no  cause  that  could  be  appealed  under  the  code. 

But  the  inadmissibilitv  of  this  mass  of  evidence  is  no  ground  for 
dismissing  the  appeal,  although  the  exclasion  of  it  may  render  the 
appeal  inefficacious. 

Let  the  motion,  so  far  forth  as  it  calls  for  the  striking  out  the  evi- 
dence, be  granted,  but,  so  far  forth  as  it  asks  for  dismissal  of  the 
appeal,  be  denied. 

WiNGABD,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 


Cabboll  v.  Andbews. 

Fifed  JtUy  16,  1886. 
Motion  to  btbikb  out  bbikv  fob  NONOoacPLiANCB  with  rules  viii  and  iz.,  denied. 

Motion  to  strike  out  brief  of  defendant  in  error.  The  opinion 
states  the  facts. 

P.  P.  Carroll^  in  propria  persona,  for  the  defendant  in  error. 
C.  W.  Hartman,  for  the  defendant  in  error. 

By  the  Ooubt.  We  are  disposed  to  sustain  the  points  made  by 
the  plaintiff  in  error,  so  far  as  to  hold  that  there  has  been  a  non- 
compliance, on  the  part  of  defendant  in  error,  with  rule  viii.  and  ix., 
in  failing  to  set  out  in  his  citations  the  names  of  volumes  and  titles 
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of  cases  without  abbreviatioD,  and  to  place  the  title  of  the  cause  and 
endorsements  on  the  left  half  of  the  back  cover  of  the  brief.  But 
DO  showing  by  aflSdavit,  as  was  necessary,  has  been  made  as  a  basis 
for  the  point  that  there  is  a  culpable  failure  to  specify  the  number 
of  the  edition  of  any  text-book  cited.  We  do  not  understand  the 
nile  to  require  that  tne  christian  names  of  parties,  nor  the  names  of 
all  parties  to  cases  cited,  should  be  set  out. 

It  seems  to  us  that  to  strike  the  faulty  brief  from  the  files  would, 
in  this  instance,  be  too  heavy  a  penalty  to  visit  upon  the  offending 
party.  It  will  be  sufficient  to  impose,  as  terms  for  allowing  the 
briefs  to  remain  on  file,  the  costs  of  the  briefs. 

Accordingly,  we  shall  order  that  no  costs  for  briefs  shall  be  taxed 
in  this  cause  in  favor  of  defendants  in  error. 


Saywabd  v.  Guye  et  al. 

FiUd  July  17, 1885, 

As  Afpsal  will  be  Dibmisskd  if  thb  Tbansoript  Fails  to  show  that  notice  of  appeal 
waa  filed  witii  the  clerk  of  the  court  in  which  the  jud^nnent  appealed  from  was  entered. 

Appeal  from  the  district  court,  Seattle. 
Struve,  Haines  &  McMickerif  for  the  appellant. 
Burke  (k  HaUer,  for  the  appellees. 

HoTTy  A.  J.  Appellees,  having  in  their  brief  properly  reserved 
the  right  so  to  do,  now  move  the  court  to  dismiss  the  appeal  herein, 
because  it  does  not  appear  that  notice  of  the  appeal  was  ever  made 
or  filed  with  the  clerk  of  the  court  in  which  the  judgment  appealed 
from  was  entered,  and  cites,  in  support  of  said  motion,  the  ixilingof 
this  court  in  the  cause  of  Crawford  &  Harrington  v.  Haller,  made  at 
the  July  term,  1883,  and  it  is  claimed  by  them  that  the  said  notice 
of  appeal  has  the  same,  and  no  other,  authentication  as  the  one  in 
the  case  above  cited,  and  that  if  that  decision  is  to  be  adhered  to, 
then  there  is  no  proof  in  this  cause  that  any  notice  of  appeal  was 
ever  given  or  served  herein,  and  this  position  is  practically  admitted 
by  the  appellant.  We  have,  moreover,  looked  into  the  record  in 
the  two  cases,  and  we  find  them  to  be  identical  in  regard  to  the  matter 
inyolved  in  this  question;  and,  as  we  are  satisfied  with  the  ruling 
then  made,  it  follows  that  it  will  be  adhered  to,  and  this  court  will 
hold,  now  as  then,  that  this  transcript  furnishes  no  proof  that  the 
cause  has  ever  been  brought  to  this  court. 

In  the  case  of  Crawford  &  Harrington  v.  Haller,  above  cited,  the 
eoort,  upon  cause  shown,  gave  the  appellants  leave  to  supply  proof 
of  the  tacts  necessary  to  show  jurisdiction  in  this  court;  and  in  view 
of  the  fact  that  the  question  at  issue  had  not  before  been  decided  by 
this  court,  and  of  the  other  circumstances  of  that  case,  much  indui 
gence  was  probably  merited.     But  here  a  different  case  is  presented' 
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Appellant  presents  such  a  transcript  as  this  ooort  has  held  to  be  in- 
sufficient to  show  jurisdiction,  and  when  his  attention  ie  called  to  the 
particulars  wherein  such  transcript  is  insufficient  by  the  brief  of 
opposite  counsel,  and  to  the  cause,  in  which  this  court  has  so  beld, 
he  still  rests  his  case  upon  such  faulty  transcript,  instead  of  taking 
steps  to  perfect  the  same,  as  he  might  easily  have  done  by  causing 
the^  clerk  to  file  in  this  court  a  properly  authenticated  copy  of  the 
notice  of  appeal  in  said  cause.  We  can,  therefore,  in  this  cause,  ex- 
tend a  like  indulgence  to  the  appellant  only  by  approving  of  the  acts 
of  a  party  in  thus  relying  upon  what  he  is  duly  notified  lias  been 
held  thus  faulty,  with  the  expectation  that  if  the  court  again  holds  the 
same  as  it  has  before,  it  will  allow  him  time,  as  a  matter  of  pure  grace, 
to  do  that  Vhich  he  could  have  easily  done,  and  ought,  in  common 
prudence,  to  have  done,  as  soon  as  his  attention  was  called  thereto, 
and  this  we  are  not  willing  to  do. 

It  is,  therefore,  our  opinion  that  the  appeal  herein  should  be  dis- 
missed, and  it  is  so  ordered. 

TuBNEB,  A.  J.,  and  Winqabd,  A..  J.,  concurred. 


Wilson  v.  Wald  bt  al. 

Filed  July  17,  1885. 

General  Appearance— Notice  to  Dismiss  Appeal.— A  brief,  in  which  appellees  c%ll  at- 
tention to  tne  nature  of  the  action,  to  the  character  of  the  process  by  which  the  action  is 
brought  to  the  supreme  court,  and  which  contains  a  notice  that  the  appeUeea  will  move  to 
dismiss  the  appeal  for  the  reasons  stated,  will  not  be  construed  as  a  general  appearance. 

Motion  to  dismiss  appeal.  The  opinion  states  the  facts. 
McNaught,  Ferry,  McNaught  &  MUcheU,  for  the  appellant. 
Hall  &  Smithy  for  appellee. 

TuBNEB,  A.  J.  This  is  an  action  at  law.  It  was  brought  to  this 
court,  from  the  court  below,  by  appeal  taken  under  the  provisions 
of  the  code  of  1881.  The  appellees  now  move  to  dismiss  tiie  appeal 
on  the  ground  that  an  action  at  law  can  be  brought  to  this  court  for 
re-examination  only  by  writ  of  error.  The  motion  seems,  to  us,  well 
grounded.  It  is  contended,  by  the  appellant,  however,  that  the  ap* 
pellees,  having  filed  a  brief  in  the  cause,  in  this  court,  without  hav- 
ing given  notice  of  a  special  or  limited  appearance,  as  provided  for 
by  rule  zvii.  of  the  court,  are  now  precluded  from  taking  the  objec- 
tion. 

The  appellees,  in  their  brief,  call  attention  to  the  nature  of  the  ac- 
tion, and  to  the  character  of  the  process  by  which  the  action  is 
brought  to  this  court,  and,  before  addressing  themselves  to  the 
merits,  give  the  following  notice : 

"  And  appellees  here  give  notice  that  they  will  move  the  supreme 
court  to  dismiss  the  appeal  for  the  reasons  stated,  which  motion  will 
be  filed  on  or  before  the  second  day  of  the  July  term,  1885.*'. 
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We  ihiiik  ihe  notice  thus  gWen,  a  sufficient  compliance  with  the 
rale  of  court  in  question.  Tne  appellant  and  the  court  are  notified 
aontemporaneouslj  with  the  filing  of  the  brief,  that  the  appellees  in- 
tend to  insist  upon  the  objection  to  the  iurisdictional  process.  This 
is  what  the  rule  was  intended  to  accomplish.  The  notice  thus  con- 
leyed,  is  not  in  the  form  usually  employed  to  limit  to  a  special  ap- 
rc^mmoe  what  would,  otherwise,  amount  to  a  general  appearance, 
tmt  form,  while  useful  and  proper  to  the  observed,  is  not  considered 
essential. 

The  appeal  is  dismissed. 

WmGAED,  A.  J.,  and  Hott,  A.  J.,  concurred. 


Collins  v.  City  of  Seattle. 

Filed  Jfdv  17.  1886. 

Statdient  ok  Afpeal— Cebtifioatiok  of— a  statement  of  facts,  in  an  appeal  taken  un- 
dff  the  act  of  1883,  most  be  certified  as  containing  all  the  materijil  facts  in  the  cause.  Other- 
vise,  it  will  be  stricken  out. 

Av  AflaiONMBNT  OF  Ebbob  will  not  bb  considkbed  unless  it  has  been  served  upon  the 
idvene  party,  or  his  attorney. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 
McOUvra  dc  Burke,  for  the  plaintiff  in  error. 
(7.  H.  Han/ord,  for  the  defendant  in  error. 

WnvGABD,  A.  J.  The  appeal  to  this  court  was  taken  under  the  act 
of  1883. 

There  is  no  certificate  of  the  judge  to  the  statement  of  facts  that 
ttid  statement  contains  aU  the  material  facts  in  the  cause,  nor  the 
material  facts  in  the  cause. 

The  motion  to  strike  it  from  the  record  is,  therefore,  sustained. 

There  is  no  assignment  of  errors  in  this  case  served  upon  the  ad- 
^ne  party,  nor  his  attorney,  nor  can  the  paper,  claimed  to  be  such 
assignment,  be  considered  as  a  paper  in  tne  case. 

The  motion  to  affirm  the  judgment  is,  therefore,  allowed. 

For  the  reasons  given  in  Wilson  v.  Wald  &  Campbell,  announced 
this  morning,  July  17,  1886,  we  think  there  has  not  been  a  general 
appearance  m  the  cause. 

Hott,  A.  J.,  and  Txjbneb,  A.  J.,  concurred. 
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PuGET  Sound  Ibon  Company  t;.  WobthingtonBbos. 

F%led  July  tO,  1883. 

JcDamarr— NonoB  ofApfkal—Emtrt  op. —Where  ju<^rment  and  notice  of  appeal  are 
entered  in  the  journal  of  the  court  upon  the  same  day,  it  will  be  presumed  that  the  notice  of 
appeal  was  not  given  until  sdter  judgment. 

DisuissAL  OF  Appeal — AssioNMiiSNT  of  Errors. — ^An  appeal  will  not  be  dismissed  on  the 
ground  that  no  assignment  of  errors  has  been  made  or  served,  if  the  record  contains  a  proper 
assignment  of  errors,  with  a  proper  return  of  service,  although  the  clerk  omitted  to  mention 
such  assignment  in  his  certificate  to  the  transcript. 

Statement  of  Facts  hat  include  Exceptions  taken  at  Trial.— A  statement  of  facta,  in 
an  appeal  under  the  act  of  1883,  may  include  everything  material  that  transpired  in  tiie 
cause,  not  otherwise  a  part  of  the  record.  Exceptions  reserved,  need  not  be  embodied  in  a 
regular  bill  of  exceptions. 

THE  Same— Notice  of  Settlement  of  Statement.— Under  such  act,  the  party  giving 
notice  for  the  settlement  of  the  statement  of  facts,  need  not  serve  upon  the  adverse  party  a 
copy  of  the  proposed  statement. 

Instructions  will  not  be  Considered  on  Appeal,  tmless  they  are  contained  in  the  state* 
ment  of  facts,  or  in  a  bill  of  exceptions. 

A  Statement  of  Facts  must  be  Certified  or  Identified  as  the  statement  of  facta  in  the 
cause,  otherwise  it  will  be  stricken  from  the  transcript. 

Appeal  from  the  district  court  of  Seattle.  The  opinion  states  the 
facts. 

Jacobs  &  Jenner,  J,  B.  Lewis  and  BradsAato  &  Sachs^  for  the  ap- 
pellant. 
Burke  &  HaHer^  for  the  appellees. 

Turner,  A.  J.  The  appellees  move  to  dismiss  this  appeal,  which 
was  taken  under  the  appeal  act  of  1883,  because: 

1.  No  notice  of  appeal  from  the  final  judgment  in  this  cause  or 
from  any  judgment  therein  was  given  or  served. 

2.  No  notice  of  assignment  of  error  has  been  made  or  served. 

1.  The  record  shows  that  notice  of  appeal  was  given  by  the  appel- 
lant in  open  court  and  entered  upon  the  journal  of  the  court  as  re- 
anired  by  the  act  of  1883.  This  notice  was  given  on  the  same  day 
lat  the  judgment  was  pronounced,  but  its  entry  upon  the  joomal 
precedes  the  entry  of  judgment. 

It  is  assumed  by  the  appellees  from  this  fact  that  the  notioe  was 
given  before  the  judgment  was  pronounced,  and  it  is  argued  cor- 
rectly from  this  assumption  that  the  notice  had  no  efficiency  as  a 
step  in  removing  the  cause  to  this  court. 

We  do  not  think  that  the  order  in  which  the  proceedings  of  the 
court  upon  the  same  day  are  entered  in  the  journal,  necessarily  de- 
termines the  order  in  which  those  proceeoings  occurred.  These 
entries  are  but  the  history  of  past  transactions,  and  in  the  absenoe 
of  some  indication  to  the  contrary,  it  is  proper  to  look  to  the  sense 
of  the  different  steps  of  the  court,  whicn  are  the  subject  of  the  en- 
tries, to  determine  their  sequence,  rather  than  to  the  order  in  which 
the  clerk,  performing  a  purely  ministerial  duty,  makes  note  of  those 
steps.  The  judgment  and  the  notice  of  appeal  having  been  ent^^ed 
in  the  journal  upon  the  same  day,  and  the  latter  naturally  following 
the  former  in  the  correct  and  orderly  prosecution  of  the  suit,  it  wifi 
be  presumed  that  the  notice  of  appeal  was  not  given  until  after 
judgment. 
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2.  We  find  a  proper  assignment  of  errors,  with  a  proper  return 
of  senioe  upon  the  appellees,  in  the  record.  The  olerk  of  the 
lower  court  in  his  certificate  to  the  transcript,  unnecessarily  de- 
scended to  particulars,  and  undertook  to  describe  in  his  certificate 
each  and  every  paper  included  in  the  transcript,  and  he  omitted  to 
include  in  that  description  the  assignment  of  errors. 

The  objection  of  the  appellees  should  have  been  to  the  certificate 
to  the  transcript.     There  is  an  assignment  of  errors  in  the  record. 

The  form  in  which  the  objection  is  made  is  faulty,  as  being  inac- 
curate, and  as  failing  to  inform  the  plaintiffs  in  error  with  certainty 
of  the  particular  deiect  moved  against. 

The  motion  to  dismiss  is  denied. 

The  appellees  move  to  strike  from  the  statement  of  facts  in  the 
eanse  all  statements  of  exception  to  the  rulings  of  the  court  allowed 
therein,  because  said  exceptions  were  not  saved  in  a  regular  bill  of 
exceptions,  as  provided  by  the  code,  chapter  xix. 

The  statement  of  facts  provided  to  be  settled  by  section  3  of  the 
act  of  1883,  may  include  eveiything  material  that  transpired  in  the 
caose  not  otherwise  a  part  of  the  record. .  This  was  obviously  the 
intention  of  the  legislature. 

If  a  party  wishing  to  appeal  were  required  to  preserve  his  excep- 
tions by  a  regular  bill  of  exceptions,  the  procedure  by  appeal  under 
the  act  of  1^3  would  be  more  cumbersome  than  it  was  before  the 
passage  of  that  act.  He  would  be  required  to  present  the  judge 
with  a  bill  of  exceptions  and  statement  of  facts,  where  before  he 
conld  have  combined  both  his  exceptions  and  his  facts  in  his  bill  of 
exceptions. 

Considering  the  spirit  of  the  act  of  1883,  the  language  should  be 
imperative  to  justify  such  a  construction. 

The  exceptions  were  properly  preserved  in  the  statement  of  facts. 

We  do  not  mean  to  indicate  an  opinion  that  both  the  exceptions 
and  the  evidence  may  not  be  preserved  by  bill  of  exceptions,  and 
be  brought  to  this  court  with  the  balance  of  the  record  by  appeal, 
under  the  act  of  1883. 

The  appellees  move  to  strike  the  statement  of  facts  from  the 
record  for  the  reason  that  the  notice  for  the  settlement  of  the  state- 
ment of  facts  served  upon  them  was  not  accompanied  by  a  copy  of 
the  proposed  statement,  and  did  not  in  any  way  indicate  its  contents 
to  them,  or  in  any  other  manner  give  them  means  to  acquaint  them- 
selves with  its  contents. 

The  act  of  1883  does  not  require  anything  more  in  this  connec- 
tion than  notice  by  the  appellant  to  the  appellee,  within  thirty  days 
alter  the  rendition  of  the  order  or  judgment  desired  to  be  reviewed, 
to  appear  before  the  judge  upon  a  day  named,  which  day  shall  not 
be  less  than  ten  days  after  the  day  of  service  of  the  notice,  to  settle 
ftnd  agree  upon  the  facts.  This  is  the  plain  requirement  of  the 
Iaw— no  more,  no  less.  To  import  into  it  by  the  decision  of  the 
court  the  requirement  that  a  copy  of  the  proposed  statement  of  facts 
shall  accompany  the  notice,  or   that  the  original  of  the  proposed 
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statement  shall  be  lodged  somewhere  for  the  inspection  of  the  ap- 
pellee, would  be  to  assume  to  ourselves  legislative  functions. 

Counsel  for  appellees  did  not  indicate  clearly  whether,  in  their 
opinion,  they  should  have  had  a  copy  of  the  proposed  statement,  or 
whether  the  notice  should  have  informed  them  that  the  statement 
should  have  been  lodged  with  some  other  ofSoer  for  their  inspection. 
Considering  the  size  of  some  of  the  statements  of  fact  produced  at 
the  present  term,  to  require  a  copy  to  be  served  in  all  cases  would  be 
an  intolerable  burden,  which  we  are  indisposed  to  hold  that  the 
legislature  intended  to  impose,  in  the  absence  of  explicit  directions 
to  that  effect. 

To  hold  that  the  original  statement  must  be  lodged  with  some 
one,  would  require  us  to  evolve  from  our  inner  consciousness  the 
particular  individual  or  official  upon  whom  this  trust  should  be 
devolved.     We  cannot  do  it. 

No  doubt  it  would  add  efficacy  to  the  act  of  1883,  to  reauire  the 
proposed  statement  of  facts  to  be  lodged  with  the  clerk  of  the  lower 
court  for  the  inspection  of  the  appellee,  at  the  same  time  that  the 
notice  to  settle  the  facts  is  given,,and,  probably,  the  court  has  power 
by  rule,  to  require  this  to  be  done,  for  the  future.  But  this  notice 
is  to  be  measured  by  the  act  of  1883  alone,  and,  measured  by  that, 
we  d^em  it  sufficient. 

The  motion  to  strike  from  the  transcript  what  purports  to  be  the 
instructions  given  and  refused  by  the  judge,  is  granted.  These  in- 
structions are  not  included  in  the  statement  of  foots  signed  by  the 
{'udge,  nor  are  they  preserved  by  bill  of  exceptions.  They  are  certified 
)y  the  clerk  as  a  part  of  the  record.  Manifestly,  they  are  no  part 
of  the  record,  and  they  have  no  business  in  the  transcript. 

The  appellees  move  to  strike  from  the  transcript  the  purported 
statement  of  facts,  upon  the  further  ground,  not  indicated  in  their 
brief,  that  it  is  a  separate  paper  from  the  transcript,  and  is  not  cer- 
tified or  identified  in  any  way,  other  than  by  it^  title,  as  the  state- 
ment of  facts  in  this  cause. 

The  objection  is  made  by  appellant,  that  counsel  should  have 
noticed  their  defect  in  their  brief,  and,  having  failed  to  do  so,  are 
now  precluded  from  moving  against  it;  but,  upon  the  authority  of 
Mulkey  v.  McGrew,  5  West  Coast  Bep.,  680,  decided  at  the  last 
term  of  this  court,  we  hold  the  contrary. 

Becurring  now  to  the  last  objection  to  the  statement  of  facts,  we  find 
that  that  document  is  a  separate  paper  from  the  balance  of  tiie  tran- 
script, that  it  bears  no  file  mark  of  the  clerk  of  the  lower  court,  and 
is  accompanied  with  no  evidence  that  it  was  transmitted  to  this 
court,  with  the  transcript,  by  the  clerk  of  the  lower  court,  as  the 
statement  of  facts  in  this  cause. 

The  paper  may  be  a  statement  of  facts  in  some  other  cause.  After 
having  been  settled,  it  may  have  been  withdrawn  by  the  parties.  If 
it  had  been  deposited  with  the  clerk  of  the  lower  court,  and  that  fact 
proi)erly  evidenced,  we  might  presume,  from  the  identity  of  the 
parties,  that  it  belonged  to  tnis  cause,  and  might  presume  further, 
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from  the  fact  of  its  being  here,  that  it  had  come  here  properly.  In 
its  present  shape,  we  cannot  consider  it  at  all.  Inasmuch  as  this  ob- 
jection was  taken  for  the  first  time  at  the  argument,  we  think  the 
appellant  should  have  an  opportunity  to  cure  the  defect,  and  will 
order  that  the  paper,  purporting  to  be  the  statement  of  facts,  be 
stricken  from  the  transcript,  unless  appellant  cause  it  to  be  properly 
certified  by  the  clerk  of  the  lower  court,  on  or  before  July  27th 
inst.,  and.  for  this  purpose,  appellant  may  have  leave  to  withdraw 
the  same  from  the  files  of  this  court. 

The  appellant  should  have  asked  for  this  relief  by  cross-motion, 
aod  it  is  now  granted  by  the  court,  ex  mero  motu,  because  of  the  in- 
formal manner  in  which  the  question  was  raised,  and  for  the  pur- 
pose of  indicating  the  correct  practice  in  such  matters  hereafter. 

WiNGABD,  A.  J.,  concurred. 


Coombs  v.  Davis  et  al. 

Filed  July  23,  1885. 

Title  Cannot  be  Litigated  in  Garnishee  Proceedings.— In  garainhee  proceedings, 
under  section  182  of  the  code,  the  title  to  property  in  the  handa  of^the  garnishee,  and  claimed 
bj  him,  cannot  be  litigated. 

Appeal  from  the  first  district  court.    The  opinion  states  the  facts. 

T.  J,  AnderSf  lor  the  appellant. 

Allen,  Crowley  dk  Thompson,  for  the  appellee. 

TuBNEB,  A.  J.  The  appellant,  as  garnishee  in  the  case  of  A.  L. 
Davis  &  Son  V.  W.  L.  Coombs  et  a2.,  pending  in  the  district  court 
for  the  first  judicial  district,  holding  terms  at  Walla  Walla,  was  re- 
quired to  appear  before  the  judge  of  said  court  at  chambers,  as 
provided  bj  section  182  of  the  code,  to  answer  concerning  property 
in  her  possession,  or  under  her  control,  belonging  to  the  defendants, 
or  either  of  them,  or  in  which  they,  or  either  of  them,  had  any  in- 
terest. Upon  the  examination  before  the  judge,  which  followed,  the 
appellant  admitted  having  in  her  possession,  notes  and  sewing  n^a- 
chifie  contracts  to  the  amount  oi  over  five  thousand  dollars,  which 
bad  been  endorsed  and  delivered  to  her  by  the  defendants  as  security 
for  the  sum  of  thirty-five  hundred  dollars,  which  she  testified  she 
iiad  loaned  them  on  September  28,  1883.  In  response  to  questions 
upon  the  direct  and  cross-examination,  she  made  a  detailed  state- 
ment of  facts  for  the  purpose  of  showing  the  manner  in  which  she 
acquired  the  large  sum  claimed  to  have  been  loaned  by  her  to  the 
defendants,  who  were  her  husband  and  sons,  and  concerning  her 
and  their  relations  with  the  plaintiffs  and  their  family.  This  de- 
tailed statement  was  not  consistent  in  every  respect,  and  tended  very 
strongly  to  impeach  the  bona  fides  of  the  transfer  to  her  of  the  notes 
and  machine  contracts. 
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Upon  this  state  of  facts  the  judge  below  made  an  order  requiring 
the  garnishee  to  deliver  the  said  notes  and  machine  contracts  to  the 
sheriff,  the  same  to  be  collected  by  him  and  the  proceeds  to  be  ap- 
plied  to  the  satisfaction  of  any  judgment  that  might  be  recovered 
by  plaintiffs  against  defendants,  and  the  residue  to  be  returned  to 
the  garnishee. 

The  garnishee  excepted  to  this  order.  The  cause  is  here  under 
the  appeal  act  of  1883,  and  the  appellant,  the  garnishee,  assigns 
said  order  as  error. 

Section  182  of  the  code,  after  providing  for  the  examination  of 
garnishees  in  attachment  proceedings  before  the  court,  or  judge,  or 
a  referee/  continues :  ''  The  court  or  judge  may,  after  such  examina- 
tion, order  personal  property  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff,  on  such  terms  as  may  be  just,  having  refer- 
ence to  any  liens  thereon,  or  claims  against  the  same,  and  a  memo- 
randum to  be  given  of  all  other  property  containing  the  amount  or 
description  thereof. " 

It  was  not  intended  by  this  section  of  the  code  to  establish  an 
adversary  proceeding  in  which  the  title  to  property  in  the  hands  of 
a  garnishee,  and  claimed  by  him,  might  be  disputed  and  litigated. 
The  right  of  the  court  or  judge  in  such  a  proceeding  depends  en- 
tirely upon  the  admissions  of  the  garnishee. 

If  he  admit  the  property  in  his  hands  to  be  the  property  of  the 
defendant,  free  from  claim  on  his  part,  the  court  ma^  order  the  de- 
livery of  the  property  to  the  sheriff,  to  answer  any  judgment  that 
may  be  recovered  against  the  defendant.  If  he  admit  the  property 
to  be  that  of  the  defendant,  coupled  with  a  claim  or  lien  against  it 
in  his  favor,  the  court  or  judge  may  still  order  the  property  deliv- 
ered to  the  sheriff  on  such  terms  as  may  be  just,  having  reference 
to  the  claim  or  lien  of  the  garnishee.  The  proceeding  is  one  to 
probe  the  conscience  of  the  garnishee,  by  an  examination  under 
oath,  when  his  unsworn  memorandum,  provided  for  by  section  183 
of  the  code,  proves  unsatisfactory  to  the  plaintiff,  and  in  the  nature 
of  discovery  in  aid  of  the  right  of  action  against  the  garnishee 
given  by  section  181  of  the  code.  This  construction  is  reasonable, 
and  it  obviates  grave  constitutional  questions  which  any  other  con- 
struction would  require  to  be  met. 

From  these  views,  it  follows  that  the  order  of  the  judge  in  the 
proceeding  below  was  in  excess  of  his  authority. 

Upon  the  case  as  made,  there  was  only  one  order  that  would  have 
completely  and  certainly  protected  the  rights  of  the  garnishee. 
That  was,  to  require  her  to  turn  the  notes  and  contracts  over  to  the 
sheriff  upon  being  paid  the  sum  for  which  she  held  the  same  as 
security. 

The  sewing  machine  contracts,  as  we  understand  them,  are  con- 
tracts by  third  persons  to  pay  the  defendants  money  at  a  future 
time.  Extreme  diligence  is  required  in  the  collection  and  enforce- 
ment of  demands  such  ad  these  notes  and  contracts  are,  and,  as  the 
garnishee  is  not  protected  by  bond,  it  would  be  unjust  to  require 
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her  to  stand  idlj  by  and  rely  for  their  collection  upon  the  exertions 
of  a  third  person. 

As  to  some  kinds  of  property,  an  order  requiring  the  deliyery  of 
the  same  to  the  sheriff,  and  making  proper  proyision  for  the  satis- 
faction of  the  prior  lien  of  the  garnishee  oat  of  the  money  receiyed 
from  the  sale  of  the  same,  would,  doubtless,  be  just.  As  to  prop- 
erty of  the  character  of  that  in  controyersy,  such  an  order  is  not 
just  as  that  term  is  used  in  the  statute. 

The  order  of  the  court  below  is  reyersed,  and  the  cause  remanded 
for  farther  proceedings. 

GsEENS,  C.  J.,  and  Hoyt,  A.  J.,  concurred. 


E.  0.  Mbaghbm  Abms  Company  v.  Swabtz  si  al. 

FaedJfdyt4,I885. 

LrjUHcmoN— Fraudulint  Mobtoaoi— Riohtb  of  Attachtko  Cbbditob.— Under  seetion 
L997  of  the  code  the  diBtriot  oouit  has  jnrisdiotlon  to  grant  an  injunction,  enjoining  the  fore- 
aomire  of  a  fraudulent  mortgage,  at  the  instance  of  an  attaching  creditor  of  the  mortgagor^ 
who  has  not  reduced  his  claim  to  judgment. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  fayor  of 
ihe  defendants.    The  opinion  states  the  facts. 

Fosier  dk  Houghton  and  BinkUy  dk  Taylor,  for  the  appellants. 
Noah  dk  Kinnaird,  Wm.  Murray  andilf.  T.  Earlaon,  for  the  appel* 
lees. 

WlNGABDy  A.  J.  The  appellants  brought  an  action  in  the  district 
court,  fourth  district,  against  Emanuel  L.  Swartz,  and  an  attach- 
ment was  issued  and  leyied  upon  his  stock  in  trade  at  Spokane 
Falls,  Spokane,  Washington  territory. 

Swartz  had  preyiously  executed  and  deliyered  to  his  wife,  Eliza- 
beth L.,  a  chattel  mortgage  purporting  to  coyer  all  his  property^ 
«and  said  Elizabeth  L.  had  commenced  proceedings  to  foreclose  said 
cbattel  mortgage,  when  the  attachment  was  leyied.     The  sheriff  was 
in  possession  of  the  mortgaged  property. 

Appellants  applied  to  the  district  court  and  obtained  an  injunction 
restraining  the  mortgagee,  sheriff  and  all  others  from  foreclosing 
said  mortgage,  and  setting  up  that  the  mortgage  was  fraudulent  and 
Yoid,  without  consideration,  for  the  use  and  benefit  of  the  mort- 
gagor, and  that  it  was  a  scheme  and  contriyance  entered  into  between 
Uwartz  and  his  wife  to  hinder,  delay  and  defraud  his  creditors,  that 
the  ]^roperty  mortgaged  was  all  the  property  owned  by  Swartz,  and 
that  if  tiie  same  was  sold  upon  foreclosure  the  appellants  would  be 
without  remedy  to  collect  their  claim,  and  they  prayed  that  the  in- 
junction be  made  perpetual  and  the  mortgage  be  declared  yoid  and 
not  a  Uen. 

Separate  answers  were  filed  by  the  appellees,  but  both,  either  by 
express  admission  or  a  failure  to  deny,  admit  the  making  and  at- 

Ho.n-2. 
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tempt  to  foreclose  the  mortgage,  admit  the  attachment  by  plaint- 
iffs, admit  the  debt  due  from'Swartz  to  them,  and  that  he  had  no 
other  property  subject  to  execution  as  set  forth  in  the  complaint. 

Strong,  Hackett  &  Go.  consented  to  be  made  parties  plaintiff,  and 
it  was  so  ordered  by  the  court. 

When  the  cause  came  on  for  hearing  the  appellants  moved  for 
judgment  on  the  pleadings,  which  motion  was  overruled. 

The  appellees  then  moved  to  have  the  bill  dismissed,  whereupon 
the  plaintiffs  below  asked  leave  to  file  a  supplemental  bill,  alleging 
that  since  the  filing  of  the  original  bill  they  had  prosecuted  their 
suit  to  final  judgment. 

This  leave  was  denied  by  the  district  court. 

The  bill  was  then  dismissed  by  the  court,  to  which  action  of  the 
court  the  appellants  excepted. 

It  is  contended  by  the  appellees  that  the  bill  for  injunction,  etc., 
being  a  suit  in  equity,  could  not  be  maintained  to  set  aside  a  fraudu- 
lent mortgage  by  an  attaching  creditor  before  judgment. 

We  think  the  appellants  had  a  right  to  file  the  supplemental  com- 
plaint which  they  asked  leave  to  file,  under  section  114  of  the  code  of 
this  territory,  and  had  this  been  done,  the  contention  of  the  appellees 
in  this  regard  would  have  been  eliminated.  Moreover,  the  jurisdic- 
tion of  the  district  court  to  entertain  the  bill  for  injunction  is  ex- 
pressly given  by  section  1,997  of  the  code:  *•  Fraud  is  one  of  the 
primary  subjects  of  equity  jurisdiction.*'  Equity  does  that  which 
right  and  reason  and  good  faith  and  good  conscience  demand  in  the 
case. 

If  the  appellants  in  such  a  case  as  this  should  be  obliged  to 
await  their  judgment  at  law,  the  law  would  furnish  no  adequate 
remedy,  reason  would  be  disregarded  and  right  annulled :  l^alno 
V.  Solomon,  20  Fed.  Rep.,  801;  Rolent  v.  Hodges,  16  N.  J.,  299; 
Heyneman  v.  Donnenbury,  6  Cal.,  376,  380;  33  Texas,  316;  56  U. 
S.,  14  Howard,  314;  Drake  on  Attachment,  sec.  225;  Bump  on 
Fraudulent  Conveyances,  524;  Williams  v.  Michenor,  11  N.  J.,  520. 

Let  the  judgment  of  the  district  court  be  reversed  and  the  cause  • 
remanded  for  further  proceedings. 

Greene,  C.  J.,  and  Hoyt,  A.  J.,  concurred. 


Wilt  bt  al.  v.  Buchtel. 

Filed  August  4,  1S85. 

Statute  of  I  jmitationb— Couplaint.— Upon  a  review  of  the  facts  stated  in  the  complaint, 
htld^  that  the  action  was  barred  by  the  statute  of  limitations. 

Appeal  from  a  judgment  of  the  district  court.    The  opinion  states 
the  facts. 

Carroll,  Ten  Eyck  &  Root,  for  the  plaintiffs  in  error. 

JUerriU  dk  Heald,  for  the  defendant  in  error. 
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Wdtgabd,  A.J.  This  was  a  civil  action  or  proceeding  to  enforce 
specific  performance,  under  chapter  62  of  the  code. 

The  complaint  or  petition  alleges  that  on  or  about  April  13, 1869, 
lu  p.  Fuller  and  0.  P.  Ferry  bound  themselves,  by  an  instrument 
in  writing,  to  convey  certain  real  estate  in  this  territory  to  Jose{)h 
Buchtel,  of  which  said  real  estate  they  were,  at  that  time,  owners  in 
common. 

The  instrument  which  is  made  part  of  the  complaint,  is  substan- 
tiidly  as  follows:  "  Enow  all  men  by  these  presents,  that  we,  L.  0. 
Fuller  and  0.  P.  Ferry,  are  held  and  firmly  bound  unto  Joseph  Buch- 
tel of  etc.,  in  the  full  penal  sum  of  four  hundred  dollars,  for  the  pay- 
ment of  which  we  bind  ourselves  jointly  and  severally,  our  heirs, 
executors  and  administrators. 

''  The  condition  of  this  obligation,  is  such,  that,  whereas,  the  said 
Fuller  and  Ferry  have  sold  unto  the  said  Buchtel  ton  acres  of  land, 
at  New  Tacoma,  in  the  county  of  Pierce,  W.  T.,  and,  whereas,  the 
said  Buchtel  has  paid  to  paid  Fuller  and  Ferry  for  said  land  one  hun- 
dred dollars,  and  a^ees  to  pay,  as  the  purchase  price  thereof,  the 
further  sum  of  one  hundred  dollars,  if,  within  five  (5)  years  from 
the  date  of  these  presents  a  railroad  company  shall  permanently  lo- 
cate a  railroad,  running  through,  or  terminating  at,  said  Tacoma, 
which  sum  shall  become  due  and  payable  immediately  upon  such 
location: 

**  Now,  therefore,  if,  upon  the  payment  of  said  Buchtel  of  said  one 
hundred  dollars,  in  case  of  the  permanent  location  of  a  railroad  as 
aforesaid,  within  the  time  aforesaid,  and  as  soon  as  such  location  is 
made,  or  upon  such  parent  at  any  time  prior  to  such  location,  or 
tiie  expiration  of  said  time,  or  in  case  there  shall  be  no  such  location 
of  a  railroad  as  aforesaid,  within  said  period,  then  on  demand  of  said 
Buchtel,  without  further  payment,  the  said  Fuller  and  Ferry  shall 
make  and  cause  to  be  made,  executed  and  delivered  to  said  Buchtel, 
his  heirs,  executors,  administrators  and  assigns,  a  good  and  suffi- 
cient conveyance  of  said  lot  of  land  near  Tacoma  aforesaid,  in  fee 
simple,  free  from  incumbrances,  and  with  the  usual  convenants  of 
warranty,  then  this  obligation  to  be  void, -otherwise,  to  be  and  re- 
main in  full  force  and  virtue,  in  law  and  equity." 

The  complaint  further  alleges  that  said  Buchtel  has  performed  all 
the  conditions  required  by  him;  that  he  paid  to  said  Ferry  the  fur- 
ther sum  of  one  hundred  dollars,  on  or  about  August  7,  1877. 

That  after  making  said  instrument,  and  before  making  a  convey- 
ance, the  said  Fuller  removed  from  Washington  territory,  and  died 
in  the  state  of  Yirginia. 

That  on  the  ninth  day  of  August,  1877,  in  accordance  with  the 
terms  of  the  instrument  aforesaid,  the  said  Ferry  made  a  deed  of  all 
his  interest  to  said  Buchtel,  but  that  the  said  Fuller,  his  heirs,  ex- 
ecutors or  administrators  have  not  made,  or  caused  to  be  made,  any 
deed  as  required  to  said  Buchtel. 

The  plainti£fs  in  error  demurred  to  this  complaint  generally  and 
specifically. 
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The  coart  overroled  the  demarrer,  and  the  judgment  ovemiling 
the  demurrer  is  assigned  as  error. 

It  is  patent,  upon  this  complaint,  that  the  action  is  barred  by  Che 
statute  of  limitations. 

The  bond  or  instrument  was  executed  April  13, 1869.  No  demand 
is  alleged  to  have  been  made.    The  second  one  hundred  dollars  was 

{aid  August  7,  1877,  and  suit  was  not  commenced  until  April  18, 
884. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 
Gbebnb,  0.  J.,  andTuBmEB,  A.  J.,  concurred. 


LSONABD  v.  TbBBITOBY. 

FOed  Av^ruA  4.  1886. 

MuBDBB— iNDiomiffT— Delibebati  AND  Pbuceditated  Malici.— TTnder  aection  786 
of  the  code,  an  indictment  for  mnider  in  tiie  first  decree  must  allege,  in  direct  langiuu^,  that 
the  killing  was  done  purposely  and  of  deliborate  and  premeditated  malice.  An  inferential 
ayerment  of  such  facts  is  not  sufficient. 

Thb  Sahb— Defendant  Sebved  with  Indictment— Rboobd.— In  a  prosecntion  for  mur- 
der, the  record  need  not  show  that  the  defendant  was  served  with  a  copy  of  the  indictment 
before  trial. 

The  Same— Pobh  or  Oath.— An  oath  administered  to  a  trial  jury.  In  a  proaecution  for 
murder  or  manslaughter,  "  to  well  and  truly  try  and  true  deUveraaoe  make  between  the  ter- 
ritory and  the  prisoner  at  the  bar,  whom  they  shall  have  in  charge,  according  to  the  law 
and  the  evidence  as  given  them  on  the  trial,'*  is  a  sufficient  compliance  with  section  1,084  of 
the  code. 

Pabol  Evidbnob  or  the  Oontints  or  a  Lbttee  is  Inadmibsebui,  unless  *  miffictant 
foundation  has  been  laid  therefor. 

The  Admission  in  Evidence  or  a  Map,  intended  to  exhibit  and  illustrate  the  Tieinity 
of  a  supposed  homidde,  in  a  prosecution  tberef  or^s  within  the  discretion  of  the  court 

Evidence  to  iDENTirT  Tuibd  Pebson  with  Killino.— Where  the  evidence  tending  to 
connect  the  defendant  with  the  killing  is  entirely  circumstantial,  he  is  entitled  to  offer  evi- 
dence of  the  same  nature  tending  to  identify  some  other  person  as  the  guilty  party. 

Reasonable  Doubt,  What  Is.  —A  reasonable  doubt  for  a  trial  juror  is  such  a  doubt  as  a 
man  of  ordinary  prudence,  sensibility  and  decision,  in  determining  an  issue  of  like  oonoem 
to  himself,  as  that  before  the  jury,  would  allow  to  have  any^  influence  whatever  upon  him, 
or  make  him  pause  or  hesitate  in  arriving  at  his  determination.  The  instructions  aa  to  wliat 
constitutes  reasonable  doubt  reviewed,  and  held  erroneous. 

Failubb  or  DsrENDANT  TO  Disprove  Circumstances— Instbdctions. —An  instruction 
"  that  the  fact  that  defendant  does  not  disprove  circumstances  proved  before  them  will 

K've  additional  weight  to  such  circumstances  as  are  proved,  if  the  jury  believe  the  defendant 
w  the  means  of  disproving  them  if  they  be  false,  is  erroneous,  because  it  assumes  that 
circumstances  have  been  proved,  and  because  the  jury  might  infer  that  the  failure  on  the 
part  of  the  defendant  himself  to  testify  would  operate  against  him. 

An  Instruction  as  to  what  Constitutes  Mubdeb  is  Erroneous  if  it  omits  all  refer- 
ence to  justifiable  or  excusable  homicide;  or  does  not  make  malioe  necessarv  to  murder  in 
either  degree;  or  does  not  chaive  that,  in  order  to  constitute  murder  in  the  first  degree,  the 
malice,  and  not  merely  the  killing,  must  be  deliberate  and  premeditated. 

Ebbob  to  the  second  district  court.    The  opinion  states  the  &Gt8. 
W.  Scott  Beebe,  for  the  plaintiff  in  error. 
2i.  8,  Porter,  for  the  defendant  in  error, 

Obeene,  0.  J.    The  phdntiff  in  error  prosecates  this  sait  to  re- 
verse a  judgment  of  death  against  him,  and  to  procure  a  new  trial. 
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He  was  indicted  in  Noyember,  1882,  as  is  supposed,  for  murder  in 
the  first  degree,  and  was  oonyicted  and  sentenced  in  May,  1884. 

Errors  in  great  number  and  variety  are  assumed  to  have  occurred 
in  the  lower  court,  some  before,  some  during,  and  some  subsequent 
to  the  trial,  any  of  which,  it  is  claimed,  would  be  sufficient  to 
yitiate  the  judgment,  and  all  of  which,  except  what  otherwise  ap« 
pear  of  record,  are  duly  saved  in  a  bill  of  exceptions.  We  wiU 
pass  upon  the  most  important  of  these  supposed  errors  in  their 
order. 

A  fatal  defect,  first  of  all,  is  alleged  to  exist  in  the  indictment 
itself.  Guilt  of  murder  in  the  first  or  second  degree  cannot,  it  is 
contended,  be  gathered  from  the  facts  set  forth  as  constituting  the 
crime. 

''Every  person,"  says  our  statute,  '*who  shall  purposely  and  of 
deliberate  and  premeditated  malice,  or  in  the  perpetration  or  at- 
tempt to  perpetrate  any  rape,  arson,  robbery,  or  our^lary,  or  by 
administering  poison,  or  causing  the  same  to  be  administered,  kiU 
another,  every  such  person  shall  be  deemed  guilty  of  murder  in  the 
first  degree,  and  upon  conviction  thereof  shall  suffer  death;"  and 
''every  person  who  shall  purposely  and  maliciously,  but  without 
deliberation  and  premeditation,  kill  another,  every  such  person  shall 
be  deemed  guilty  of  murder  in  the  second  degree:"  Gode,  sections 
786,  790. 

Such  is  the  statute  of  murder  under  which  the  plaintiff  in  error 
was  put  to  his  trial,  upon  an  indictment,  the  body  whereof  reads 
as  follows:  "  Andrew  Leonard  is  accused  by  the  grand  jury  of  the 
territory  of  Washington,  composed  of  good  and  lawful  men  from 
the  body  of  the  second  judicial  district,  and  from  the  counties  of 
Cowlitz  and  Wahkiakum,  duly  elected,  empaneled,  sworn  and 
charged  to  inquire  of  and  true  presentment  make*  to  the  said  dia- 
triet  court  afc  the  regular  November  term,  A.  d.  1882,  of  the  said 
district  court,  begun  and  held  at  Kalama  in  the  county  of  Oowlitz 
in  the  district  aforesaid,  on  the  fourth  Monday,  being  the  twenty- 
seventh  day  of  November,  A.  d.  1882,  of  all  offenses  committed  in 
the  said  district,  against  the  laws  of  the  territory  of  Washington, 
by  this  indictment  of  the  crime  of  murder  in  the  first  degree,  com- 
mitted as  follows,  to  wit:  The  said  Andrew  Leonard  on  the  fifth 
day  of  November,  a.  d.  1882,  and  within  one  year  next  preceding 
the  date  hereof,  in  the  county  of  Cowlitz  aforesaid,  in  the  said  dis- 
trict, in  said  territory  of  Washington,  in  and  upon  one  Ambrose 
Patton,  feloniously,  purposely,  and  of  deliberate  and  premeditated 
malice,  did  make  an  assault,  and  that  the  said  Andrew  Leonard, 
with  a  certain  gun,  then  and  there  loaded  and  charged  with  gun 
powder  and  leaden  bullets,  then  and  there  feloniously,  purposely 
and  of  deliberate  and  premeditated  malice,  did  discharge  and  shoot 
oS  to,  affainst,  and  upon  the  said  Ambrose  Patton,  and  that  the 
said  Anojrew  Leonard,  with  the  leaden  bullets  aforesaid,  out  of  the 
gun  aforesaid,  then'and  there  by  force  of  the  gun  powder  .aforesaid 
by  the  said  Andrew  Leonard  discharged  and  shot  off  as  aforesaid, 
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the  said  Ambrose  Patton^  in  and  upon  the  left  side  of  him,  the  said 
Ambrose  Patton,  then  and  there  feloniously,  purposely  and  of  de- 
liberate and  premeditated  malice,  did  strike,  penetrate,  and  wound, 
f  Lying  to  the  said  Ambrose  Patton,  then  and  there  with  the  leaden 
ullete  aforesaid,  so  as  aforsaid  shot  and  discharged;  and  sent  forth 
out  of  the  gun  aforesaid  by  the  said  Andrew  Leonard,  in  and  upon 
the  left  siae  and  head  of  him,  the  said  Ambrose  Patton,  eleven 
mortal  wounds  of  which  said  mortal  wounds  the  said  Ambrose 
Patton  then  and  there  instantly  died. 

''And  so  the  jurors  aforesaid  do  say  that  the  said  Andrew  Leon- 
ard, the  said  Ambrose  Patton  in  manner  and  form  aforesaid,  then 
and  tiiere  feloniously,  purposely  and  of  deliberate  and  premeditated 
malice,  by  means  of  said  gun  and  the  shooting  aforesaid,  did  kill 
and  murder,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  territory  of 
Washington.  Dated  at  Kalama,  in  the  district  aforesaid,  this 
twenty-ninth  day  of  November,  a.  d.  1882." 

Our  statute  requires,  that  to  constitute  such  a  murder  in  the  first 
degree  as  would  consist  with  the  facts  charged  in  this  indictment, 
the  killing  must  have  been  done  purposely,  and  of  deliberate  and 
premeditated  malice.  Five  or  six  states  *bave  statutes  similar  to, 
and  three  or  four  others  statutes  almost  or  quite  identical  with  oar 
own.  So  far  as  we  are  advised,  the  supreme  courts  of  all  those 
states  concur  in  holding,  that  to  bring  a  case  within  the  statute,  the 
indictment  must  charge  that  the  killing  itself  was  purposed,  deliber- 
ate, premeditated  and  malicious:  Or.  Gr.  Codes,  sec.  606;  7  Or., 
198;  8  Ohio  St.,  109,  307;  10  Ohio  St.,  459;  64  Ind.,  135;  59  Ind., 
105;  Iowa  code,  sec.  4,192;  4  Greene,  500;  27  Iowa,  402;  24  Penn. 
St.,  286;  183  Penn.  St.  131;  5  Mo.  379;  20  Mo.,  68;  25  Mo.,  326;  66 
Mo.,  24;  8  Terger,  534;  49  N.  H.,  369. 

It  is  clear  that  the  indictment  ought  to  charge  the  crime  conform- 
ably to  the  definition  of  the  statute.  Nowhere  does  the  one  before  us 
so  charge  murder,  in  either  degree,  unless  its  closing  paraj^ph 
beginning  ''  and  so,"  can  be  taken  to  eke  out  what  is  alleged  in  the 
preceding  sentence.  In  the  former  part,  or  body  of  the  indictment, 
both  purpose  and  malice  are  ascribed  to  the  assault,  and  to^e 
shooting  and  wounding,  but  neither  of  them  to  the  killing  or  giving 
of  the  mortal  wounds.  Since  this  is  so,  we  conclude  that  if  purpose 
or  malice  in  the  very  killing  itself  is  anywhere  averred,  it  must  be  in 
the  closing  paragraph. 

Does  that  paragraph  aver  either  ?  Evidently  it  does,  if  'the  posi- 
tive allegation  contained  therein,  *'  that  the  said  Andrew  Leonard, 
the  said  Ambrose  Patton  in  manner  and  form  aforesaid,  then  and 
there  feloniously,  purposely  and  of  deliberate  and  premeditated 
malice,  by  means  of  said  gun,  and  the  shooting  aforesaid,  did  kill 
and  murder,'' introduced,  as  the  allegation  is,  by  the  words  '^and 
so,*'  can  be  held  to  be  such  an  averment,  and  otherwise  it  manifeeAly 
does  not. 
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A  meaning,  other  than  that  which  the  grand  jury  may  fairly  be 
said  to  haye  intended  it  should  bear,  cannot  be  giyen  it.  The  in* 
criminating  facts,  upon  which  they  intended  the  defendant  should 
be  tried,  they  have  undertaken  to  express  in  words.  How  they  say 
what  they  do  say,  is  the  best  and  only  possible  evidence  of  what 
they  intended  to  say.  By  the  words  they  nave  used,  and  the  strtic- 
tore  they  have  given  to  the  sentences  into  which  they  have  framed 
their  words,  we  shall  ascertain  the  meaning  they  have  intended. 

Under  our  laws  an  indictment  must  be  direct  and  certain,  both  as 
regards  the  crime  charged  and  as  regards  the  particular  circum - 
stances  thereof,  when  they  are  necessary  to  constitute  a  complete 
crime.  The  circumstances  of  purpose  and  malice,  as  ingredients  of 
tiie  killing,  are  necessary  to  constitute  the  complete  crime  of  murder, 
in  either  degree,  by  our  law.  Therefore,  if  the  words,  ''and  so/* 
preceding  the  averment  of  purposeful  and  malicious  killing,  indicate 
an  intent  on  the  part  of  the  grand  jury  to  announce  a  mere  infer^ 
enoe  that  they  draw  from  facts  they  have  previously  set  forth, 
then  the  charge  that  the  defendant  ' '  purposely,  and  of  deliberate 
and  premeditated  malice/'  killed,  positive  though  it  be,  should  not 
hare  the  force  of  a  direct  and  certain  averment. 

How  can  it  be  sensibly  claimed  that  an  inferential  statement  should 
have  the  force  of  an  absolute  ?  Everybody  recognizes  and  allows 
for  the  difference.  Give  to  the  one  statement  the  same  effect  as  to 
the  other,  and  you  break  down  and  do  away  with  those  necessary  par- 
titions^ those  ancient  landmarks,  between  meaning  and  meanings 
which  must  reverently  be  preserved  and  heeded,  if  communication 
between  mind  and  mind  is  to  be  either  possible  or  safe.  It  is  true, 
that  our  statute,  prescribing  criminal  procedure,  quite  abolishes  the 
embarrassing  and  injurious  technicalities  of  the  common  law,  bat  it 
also  declares,  in  the  interest  both  of  the  public  and  of  the  party 
accxised,  that  the  act  or  omission  charged  as  crime  shall  be  ''  clearly 
and  distinctly  set  forth,  in  ordinary  and  concise  language,  without 
repetition,  and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended."  From  the  statutory  pro- 
visions, we  gather  that  our  courts,  an^  defendants  in  the  courts,  are 
to  view  indictments  through  the  simple  atmosphere  of  common  ^ense, 
and  not  through  t^e  line-multiplying  spectroscope  of  the  common 
law;  but  we  do  not  understand  that,  in  construing  mdictmeots,  forms 
of  expression  are  to  be  utterly  disregarded,  and  that  things  are  to  be 
understood,  as  intended  to  be  expressed,  for  which  there  appears  no 
adequate  or  sensible  form  of  expression.  That  a  defendant  must  be 
tried  for  something  definitely  charged,  or  he  has  no  fair  trial,  is  very 
dear.  Our  statute  designs  and  insures  a  fair  trial,  and  is  in  perfect 
harmony  and  furtherance  of  all  constitutional  provisions  in  that  re- 
gard. 

From  an  application  of  these  considerations  to  the  form  of  ex- 
pression adopted  by  the  grand  jury  as  the  closing  paragraph  of  their 
mdictment  in  this  case,  it  follows  that  if  the  language  of  the  para- 
graph is  such  as  would  naturally  be  understood  to  state  an  inf erenoe» 
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then  neither  the  defendant  nor  the  ooort,  nor  any  person  of  common 
xurderstanding  coald  have  learned  from  the  indictment  that  the  grand 
jury  fonnd  anything  more  than  the  faot  of  manslaughter  and  a  con- 
clusion of  murder;  for,  assuming  the  paragraph  to  be  purely  infer- 
ential, they  say,  in  effect,  *'  we  find  it  to  be  true,  as  matter  of  faot, 
that  the  defendant  committed  manslaughter,  and  we  find  it  to  be 
sound,  as  a  conclusion  therefrom,  that  he  committed  murder  in  the 
first  degree.''  Grant  such  to  be  the  meaning  of  this  indictment, 
then,  the  utmost  issues,  upon  which  the  defendant  could  be  tried  or 
his  cause  heard  under  it,  would  be:  1st.  Is  it  true,  as  matter  of  fact, 
that  he  committed  manslaughter;  and,  2nd.  Is  it  sound,  as  a  con- 
clusion therefrom,  that  he  committed  murder  ?  Of  course,  the  for- 
mer is  an  issue  of  fact,  the  latter  one  of  law;  and  if  these  issues 
comprise  all  that  arise  under  the  indictment  before  us,  the  defendant 
could  not  be  put  upon  his  trial  before  a  jury  for  any  higher  grade  of 
offense  than  manslaughter. 

Dictionaries  furnish  us  with  no  definition  of  the  word  ^'so  "  that 
will  fit  the  connection  of  this  paragraoh  except  the  word  ' '  there- 
fore," or  other  words  expressive  of  the  iclea  of  logical  sequence.  In 
a  common  law  indictment  for  murder,  a  closing  paragraph  like  this 
was  regularly  added  after  the  charging  part  of  the  bill  as  ''  a  conclu- 
sion of  lawr  1  Ohitty  Cr.  Law,  231;  3  id.,  737;  Bex  y.  Nicholas  d 
al.,  32  Eng.  0.  L.,  620;  1  Buss.  Or.,  563. 

Such  a  legal  conclusion,  the  grand  jury  who  produced  this  indict- 
ment, certainly  could  have  expressed  if  they  had  so  desited;  and  if 
having  so  expressed  themselves,  we  refuse  to  recognize  their  inten- 
tion, we  virtually  take  from  them  the  power  of  expression.  Easily 
they  could  have  passed  into  the  well-worn  track  of  centuries  of  grand 
juries  who  had  gone  before  them.  Then,  if  they  appear  to  have 
done  this,  why  should  we  not  understand  that  they  nave  done  it? 
Every  ''person  of  common  understanding  "  must,  upon  reflection,  it 
aeems  to  us,  perceive  that  they  have. 

Beaching  this  conclusion,  we  find  ourselves  well  supported  by 
Authority.  No  abler  judges  have  graced  the  supreme  bench  of 
Iowa  than  Judges  Greene  and,  Dillon.  A  decision  is  reported  of 
•each  of  them  on  the  precise  point  of  the  insufficiency  of  an  indict- 
ment like  this  to  sustain  a  conviction  of  murder:  flouts  v.  State, 
4  Oreene,  600;  State  v.  McOormick,  27  Iowa,  402.  Likewise,  has 
decided  the  supreme  court  of  Ohio  in  two  well-considered  opinions: 
FoutH  V.  State,  8  Ohio  St.,  109;  Kain  v.  State,  lb.,  306. 

Leaving  now  the  indictment,  we  pass  to  another  supposed  error. 
It  appears  that  the  record  fails  to  show  that  the  defendant  was 
served  with  a  copy  of  the  indictment  twenty-four  hours  before  trial. 
For  such  service  provision  is  made  by  statute,  but  we  do  not  think 
that  the  record  need  show  the  service:    Lytic  v.  Terry,  1  Wash.,  435. 

Exception  could  have  been  taken  by  defendant  to  the  action  of 
the  court  below,  if  it  forced  him  to  trial  contrary  to  the  statute. 

There  is  no  claim  that  he  did  not  seasonably  get  his  copy  of  the 
indictment,  but  only  that  the  record  does  not  show  he  did. 
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Hardships,  if  there  were  any,  could  have  been  relieved  upon  ex- 
oeption. 

deferring  to  the  next  supposed  error,  we  find  it  relates  to  the  oath 
administered  to  the  trial  jury.  Objection  is  made  that  the  oath 
administered  was  fatally  variant  from  that  prescribed  by  statute. 

Under  the  statute,  a  jury  in  a  capital  case  must  be  sworn  to  ''  well 
and  truly  try  and  true  deliverance  make  between  the  territory  and 
the  prisoner  at  the  bar,  whom  they  shall  have  in  charge,  according 
to  the  evidence:''  Code  of  1881,  sec.  1,084. 

Going  into  this  case,  the  jury  were  sworn  to  * '  well  and  truly  try 
and  true  deliverance  make  between  the  territory  and  the  prisoner  at 
the  bar,  whom  they  shall  have  in  charge,  according  to  the  law  and 
the  evidence  as  given  them  on  the  trial."  How  this  oath  can  be 
held  bad  we  do  not  see,  unles  the  words  ''  as  given  them  on  the 
trial "  are  to  be  regarded  as  qualifying  the  word  ''  evidence"  only. 
Judged  by  the  ordinary  rules  of  speech,  it  should  be  understood  to 
qualify  the  whole  phrase,  "  the  law  and  the  evidence."  Evidently, 
it  would  be  error  to  give  the  jury  to  understand,  under  the  solemn 
form  of  an  oath,  that  on  them  rested  the  responsibility  of  having 
the  defendant  tried  according  to  law.  Such,  however,  was  not  the 
sense  of  the  oath  they  took.  Under  it,  they  were  bound  to  no  other 
obligation  than  would  have  been  theirs  under  the  simpler  statutory 
formula.  Sabstantially,  their  oath  corresponded  to  that  which  the 
court  upheld  in  the  case  of  Hartigan  v.  Territory,  1  Wash.,  447, 
and  which  followed  the  statute,  save  that  it  added  the  supplementary 
words  * '  and  the  law  as  given  by  the  court. "  Oases  cited  by  counsel, 
none  of  them,  conflict  with  that  decision. 

Holding  as  we  do,  respecting  the  indictment,  the  divergence  of 
the  oath  under  consideration  from  that  prescribed  for  capital  cases 
becomes  immaterial,  except  as  the  latter,  because  prescribed  for 
such  cases,  naturallv  and  practically  becomes  the  oath  under  which 
are  tried  all  sorts  of  cases  of  included  crimes. 

Begarding  this  indictment,  however,  as  one  for  manslaughter 
simply,  for  the  trial  of  which  crime,  when  not  included  in  a  charge 
of  murder  in  the  first  degree,  the  statute  prescribes  Uiat  the  jury 
shall  be  sworn  to  "  well  and  truly  try  the  issue  between  the  territory 
and  the  defendant  according  to  the  evidence:"  Gode,  sec.  1,084;  we 
think  the  oath  actually  administered  nevertheless  good.  It  contains 
nothing  but  what  the  legislature  have  approved  as  a  fitting  oath  for 
the  trial  of  manslaughter  when  included  in  the  capital  charge,  to- 
gether with  the  addition  already  discussed.  Still,  we  think,  correct 
practice  requires  close  adherence  to  the  statutory  formulas  in  the 
administration  of  trial  oaths,  and  we  would  not  be  understood  to 
countenance  any  looseness  in  that  respect.  The  legislature  presum- 
ably had  some  sound  reason  in  prescribing  one  form  of  oath  for 
capital  and  another  for  all  other  cases. 

On  the  trial,  a  witness,  George  Roberts,  was  permitted  to  state 
the  contents  of  a  letter  signed  ''J.  Jackson,"  and  the  permission 
has  been  assigned  as  error.    Under  the  circumstances  we  are  of 
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opinion  that  it  was  error.  Beally;  so  far  as  the  transcript  shows^ 
no  sufficient  foundation  had  been  laid  for  proof  by  parol.  Letting 
that  be  as  it  may,  there  was,  apart  from  the  contents  of  the  letter, 
no  evidence  to  connect  it  with  the  defendant,  and  there  was  nothing 
in  the  contents  themselves,  in  the  light  of  the  other  evidence,  that 
wotdd  point  to  defendant  as  the  writer. 

Offer  was  made  by  defendant,  in  coarse  of  the  trial,  to  iutrodnce 
in  evidence  a  map  marked  ''exhibit  A,"  and  intended  to  exhibit  and 
illustrate  the  vicinity  of  the  supposed  homicide. 

Befusal  by  the  court  to  admit  the  map  is  one  of  the  errors  assigned. 

Discretion  was  vested  in  the  court,  we  think,  to  admit  or  reject  a 
map  under  the  circumstances,  in  evidence.  But  this  particular  mao 
was  loaded  with  explanatory  matter  in  the  nature  of  hearsay,  and 
should  properly  have  been  excluded  under  any  circumstances. 

We  find  no  error  in  the  refusal  complained  of. 

In  excluding  certain  proffered  testimony  of  James  GkiUoway,  a 
witness  for  defense,  it  is  claimed  there  was  error.  By  him  defend- 
ant proposed  to  prove  that  a  person  other  than  himself  resided  in 
the  neighborhood  of  the  supposed  homicide,  was  there  on  the  day 
of  it,  entertained  hostile  feelings  towards  the  deceased,  and  had 
threatened  to  kill  him.  In  view  of  the  evidence  for  the  prosecution, 
we  think  this  testimony  should  have  been  admitted.  One  main  ques- 
tion on  the  trial  was,  who  killed  the  deceased  ?  Addressed  to  this, 
the  evidence  for  the  prosecution  was  wholly  circumstantial,  and 
some  of  it,  tending  to  identify  the  defendant  as  the  slayer,  was  of  a 
like  description  to  that  proposed  to  be  obtained  from  this  witness. 
Defendant,  therefore,  had  a  right  to  meet  and  neutralize  or  over- 
come the  evidence  of  the  prosecution,  tending  to  identify  himself  as 
the  guilty  party,  by  evidence  of  the  same  nature  tending  to  identify, 
some  other  person  as  the  perpetrator  of  the  crime:  10  Texas  App., 
246;  30  La.  Ann.,  pt.  2,  921;  31  lb.,  368;  32  Gratton,  912;  70 
Mo.,  594;  71  lb.,  312;  36  Am.  Bep.,  293. 

Among  the  instructions  given  for  the  prosecution  was  this : 

''The  rule  requiring  the  jury  to  be  satisfied  of  the  defendant's 
ffuilt,  beyond  a  reasonable  doubt,  in  order  to  warrant  a  conviction, 
does  not  require  that  the  jury  should  be  satisfied,  beyond  a  reason- 
able doubt,  of  each  link  in  the  chain  of  circumstances  rditd  upon  to 
establish  the  defendant's  guilt.  It  is  sufficient  if,  taking  the  testi- 
mony altogether,  the  jurv  are  satisfied  beyond  a  reasonable  doubt 
Aat  the  defendant  is  guilty." 

The  giving  of  this  instruction,  we  think,  is  well  assigned  as  error. 
The  metaphor  of  the  ''  chain,"  taken  in  connection  with  the  remain- 
der of  the  instruction  and  the  evidence,  seems  to  us  inaccurate  and 
misleading.  Probably  what  the  judge  meant  to  say  was,  that  the 
jury  did  not  need  to  be  satisfied,  beyond  reasonable  doubt,  of  every 
inculpatory  fact.  Ordinarily,  in  a  case  resting  in  circumstances,  a 
linked  arrangement  of  fact  to  fact  is  observable  in  a  part  or  parts  of 
the  evidence.  But  a  guilty  person  is  more  commonly  hemmed  in 
by  a  throng  of  circumstances  than  inclosed  by  facts  arranged  chain- 
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wise.  Belease  from  a  chain  oomes  when  theweakest  link  gives  way; 
but  escape  from  a  crowd  does  not  necessarily  depend  on  the  pres- 
ence or  absence  of  one  or  another,  or  even,  perhaps,  the  greatest 
number,  of  the  individnals  composing  it.  In  this  case,  the  incol- 
p«tory  facts  were  grouped  about  the  prisoner,  and  only  a  part  of 
them  were  linked  together,  or  strictly  interdependent.  The  fault 
in  the  instruction  lies  in  its  tendency  to  lead  the  jury  to  regard  all 
the  facts  as  disposed  in  a  chain,  every  link  in  which,  if  such  were 
the  case,  woula  need  to  be  proved  beyond  a  reasonable  doubt. 

Two  other  instructions  for  the  prosecution,  the  giving  of  each  of 
whieh  is  assi^ed  as  error,  are  as  follows: 

^  1.  **  The  ]uiT  are  instructed  that  the  reasonable  doubt  which  en- 
titles an  accused  to  acouittal  is  a  doubt  of  guilt  arising  from  all  the 
evidence  in  the  case.  The  proof  is  deemed  to  be  beyond  a  reasonable 
doubt  when  the  evidence  is  sufficient  to  impress  the  judgment  of  ordin- 
arily prudent  men  with  a  conviction  on  which  they  womd  act  without 
hesitation  in  their  most  important  aflEiedrs.  By  a  reasonable  doubt 
is  meant  an  actual,  substantial  doubt,  not  a  doubt  from  mere  caprice 
or  groundless  conjecture." 

2.  **  That  while  it  is  necessary  for  the  prosecution  to  prove  every 
material  allegation  in  the  indictment,  beyond  a  reasonable  doubt, 
jeft,  if  the  proof  is  of  the  nature  that  it  would  control  and  decide 
the  conduct  of  reasonable  and  cautious  men  in  the  highest  and  most 
important  affairs  of  life,  then,  as  a  matter  of  law,  facts  established 
by  such  evidence  are  deemed  to  be  established  beyond  a  reasonable 
doobt,  and  the  jury,  with  that  kind  and  degree  of  proof  before  them 
as  to  everv  material  allegation,  should  convict. " 

Both  of  these  instructions  seem  to  us  erroneous.  The  former  is 
good,  if  tested  by  the  definition  of  reasonable  doubt  given  by  most 
of  the  law-writers  and  courts.  Still,  it  seems  to  us  open  to  criticism. 
The  latter  does  not  discriminate  between  considerations,  which 
would  ultimately  decide  and  control  the  conduct  of  reasonable  and 
eaatious  men,  and  suggestions  which  would  receive  a  certain  amount 
of  attention  and  deliberation,  though  eventually  to  be  rejected. 
Pertinently  to  both  instructions,  we  would  remark,  that  the  most  im- 
portant affairs  of  ordinary  prudent  men,  or  affairs  that  are  deemed 
such,  are  often  mere  matters  of  business  or  pleasure,  or  some  small 
risk  to  life  or  limb.  Whether  a  doubt  is  reasonable  or  not,  is  never 
an  absolute,  but  always  a  relative  question.  It  can  only  be  answerd 
by  reference  to  the  circumstances  and  the  issues  to  which  it  is  re- 
latod.  What  would  not  be  a  reasonable  doubt  in  a  matter  of  slight 
consequence,  and,  in  one  situation,  would  be  a  reasonable  one  in 
another  posture  of  affiedrs,  and  in  a  matter  more  momentous.  A  sen- 
sible and  humane  man  will  proceed  more  cautiously  when  life  or 
death  turns  on  which  steps  he  takes,  than,  if  the  result  involved,  is 
tbe  payment  of  some  small  fine.  *'  Skin  for  skin;  all  that  a  man  hath 
will  he  give  for  his  life." 

A  doubt  is  reasonable,  if  in  view  of  all  the  surroundings  and  the 
I  to  be  decided,  it  would  not  be  unreasonable  to  entertain  it, — 
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which  is  much  the  same  as  to  say,  that  a  reasonable  doubt  is  one 
that  is  reasonable.  A  reasonable  doubt  for  a  trial  juror,  is  such  a 
doubt  as  a  man  of  ordinary  prudence,  sensibility  and  decision,  in 
determining  an  issue  of  like  concern  to  himsrif ,  as  that  before  the 
jury  to  the  defendant,  would  allow  to  haye  any  influence  whaterer 
upon  him,  or  make  him  pause  or  hesitate  in  arriving  at  his  determina- 
tion. 

In  the  last  instruction  for  the  prosecution,  the  court  tells  the  juiy: 
"  That  the  fact  that  defendant  does  not  disprove  ciroumstmoes 
proved  before  them  will  give  additional  weight  to  such  circumstances 
as  are  proved,  if  the  jury  believe  the  defendant  has  the  means  of 
disproving  them  if  they  be  false." 

This  also  is  objected  to  as  erroneous,  and  we  deem  the  objeotion 
sound.  It  is  assumed,  by  this  language,  that  circumstances  have 
been  proved,  whereas,  it  is  for  the  jury  to  say  whether  any  have 
been  proved  or  not.  Moreover,  by  it,  the  jury  are  charged  that  the 
failure  to  disprove,  will  give  additional  weight  to  circumstances, 
proved,  whereas,  in  truth,  tne  failure  does  not  necessarily  add  weight 
to  anything,  but  only  brings  into  the  case  an  additional  eireum- 
stance,  of  greater  or  less  significance,  namely,  the  failure  itself, 
which  circumstance  is  to  be  received  by  the  jury  for  whateyer,  on 
the  whole  it  is  worth,  and  may,  or  may  not,  comoine  with  the  other 
circumstances  in  the  case,  adding  its  weight  to  theirs,  so  that  they, 
with  it,  will  weigh  more  than  they  would  alone. 

As  to  any  failure  on  the  part  of  defendant  himself  to  testify,  we 
doubt  whether  the  instruction  is  sufSciently  qualified,  to  the  appro* 
hension  of  the  jury,  by  another  correct  instruction,  afterwards 
given,  to  the  effect  that  the  jury  should  draw  no  inference  of  guilt 
against  the  defendant  from  his  failure  to  testify  in  his  own  behalf. 

The  code  provides  **  that  it  shall  be  the  duty  of  the  court  to  in- 
struct the  jury  that  no  inference  of  guilt  ahali  arise  against  the  accused 
if  the  accused  shall /ai2  or  re/uae  to  testify  as  a  witness  in  his  or  her 
own  behalf:"  Code  of  1881,  sec.  1,067. 

We  think  that  the  spirit  of  this  provision  demands,  that  the  faihrnte 
of  the  defendant  to  testify  as  to  any  point  shaU  not  operate  to  his 
disadvantage  in  any  branch  or  aspect  of  the  case. 

The  next  and  last  supposed  error,  that  deserves  particular  notice^ 
is  the  giving  of  the  following  instruction : 

'*  If  you  find  the  facts  necessary  to  establish  the  guilt  of  defend- 
ant, proven  to  the  certainty  above  stated,  then  you  m'ay  find  him 
guilty  of  such  a  degree  of  crime  as  the  facts  so  found  show  him  to 
have  committed;  but,  if  you  do  not  find  such  facts  so  proven,  then 
you  must  acquit.  The  facts  which  you  must  find  to  be  establiahed 
to  the  degree  above  stated,  are:  That  Ambrose  Patton,  named  in  the 
indictment,  is  dead;  that  he  came  to  his  death  by  reason  of  a  gun- 
shot wound  or  wounds,  and  that  said  wound  or  wounds  were  pur- 
posely inflicted  by  the  defendant.  These  facts  being  so  picven, 
the  defendant  should  be  convicted  of  manslaughter;  and  if  you  find, 
i  n  addition  to  these  facts,  the  further  fact,  that  the  said  wound  or 
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iPOundB  were  so  infliotod  with  an  intoit  to  kill  the  deceased,  then  jon 
may  oonviot  defendant  of  mnrder  in  the  seoond  degree;  and  if  von 
foraier  find  the  additional  fact,  that  saoh  intention  to  kill  was  delib- 
erated upon  and  premeditated  by  the  defendant,  then  yon  may  find 
him  guilty  ol  mnrder  in  the  first  degree,  as  charged  in  the  indict- 
ment. In  determining  the  question  of  intention,  yon  have  a  right 
k>  aasome  that  the  defendant  intended  the  nsoal  and  probable  effect 
ci  ihe  acts  which  yon  find  that  he  has  committed." 

It  is  Tery  observable  that  this  instmction  does  not  leave  the  jory 
at  liber^  to  find  that  the  homicide,  if  committed,  was  justifiable  or 
ezemable;  nor  does  h  make  malice  necessary  to  mnroer  in  either 
deg;ree;  nor  does  it  inform  the  jnry  that  in  order  to  constitate  mnr- 
der  in  the  first  degree,  the  mahce,  and  not  merely  the  killing,  most 
be  deliberate  and  premeditated;  nor  does  it  take  account  of  the  in- 
firmity of  the  indictment,  which  falls  short  of  charging  more  than 
manslaughter.  In  these  respects,  the  instruction  does  not  corres- 
pond wim  the  law. 

Many  other  supposed  errors  are  assigned,  but  all  of  th^n  that  we 
consider  well  assigned,  and  of  importance,  can  be  disposed  of  by 
application  of  the  same  principles  already  enunciated.  Nothing, 
therefore,  remains  for  us  to  say,  bearing  upon  the  decision  of  this 
eaose.  But,  in  view  of  the  verbiage  characterizing  the  form  of  in- 
dictment before  us,  we  think  it  not  out  of  place  for  us,  in  closing 
this  opinion,  to  recommend  as  more  conformable  to  our  statute,  a 
form  suitable,  mutaiia  muiandiSf  for  use  by  the  grand  juries  and  pro- 
secuting officers  of  this  territory,  as  follows: 

"  District  court  for  the  second  judicial  district  of  Washington  ter- 
ritory, holding  terms  at  Ealama. 

"Thb  Tebbitobt  op  Washington  ) 

*'VB.  V 

"ANDBSW  J.   liBONABD.  ) 

**  Andrew  J.  Leonard  is  accused  by  the  grand  jury  of  the  terri- 
tory of  Washington  for  the  counties  of  Oowlitz  and  Wahkiakum,  by 
this  indictment,  of  the  crime  of  murder  in  the  first  degree,  com- 
mitted as  follows:  He,  said  Andrew  J.  Leonard,  in  said  county  of 
Cowlitz,  on  the  fifth  day  of  November,  1882,  purposely  and  of  his 
deliberate  and  premeditated  malice,  killed  Amorose  Patton,  by  then 
and  there  purposely,  and  of  his  deliberate  and  premeditated  malice, 
shooting  and  mortally  wounding  the  said  Ambrose  Patton,  with 
a  gun,  which  he,  the  said  Andrew  J.  Leonard  then  and  there  held 
in  his  hands. 

'*  Dated  at  Ealama  in  the  district  aforesaid,  the  twenty-ninth  day 
of  November,  1882.  N.  H.  Bloomfield, 

'  *  Prosecuting  Attorney." 

The  judgment  of  the  district  court  will  be  reversed  and  a  new 
trial  granted. 

WiNOAH),  A*  J.  I  concur  in  all  the  foregoing  opinion  except  the 
reasoning  and  conclusion  in  regard  to  the  sufficiency  of  the  indict- 


480  TVssT  Coast  Bjepobteb.  [Snp.  Ot  W.  T. 

ment.  See  dissenting  opinions  of  Jastioes  Swan  and  Brinkerhoff 
in  Fonts  v.  The  State,  8  Ohio  State,  109. 

TuBNBB,  A.  J.  In  ooncnrring  in  this  opinion^  I  desire  to  dissent 
from  the  reasoning  of  the  court  as  to  the  thirteenth  instruction.  I 
a^ee  that  that  instruction  is  error,  but  1  think  it  is  error  because  it 
directs  the  jury  to  consider  the  failure  of  the  accused  to  offer  en- 
dence  in  his  defense  for  the  purpose  of  assisting  them  to  remove  a 
reasonable  doubt  of  his  guilt,  when,  under  the  law,  he  is,  in  no  case, 
required  to  offer  evidence  until  his  guilt  is  established  beyond  a 
reasonable  doubt. 

In  other  words,  I  do  not  think  the  failure  o!  an  accused  person  to 
offer  evidence,  can,  in  any  case,  be  considered  by  the  jury  as  a  cir- 
cumstance to  determine,  or  to  assist  in  determinmg,  his  guilt. 


PuoET  Sound  Iron  Company  v.  Wobthington  Bbos. 

Filed  Auffust  4.  ISSS, 

Plsadinq — Denial  of  Contract  Sued  on.— Where  the  contract,  for  the  breach  of  which 
an  action  is  brought,  is  set  out  in  the  complaint,  an  issue  is  raised  by  the  defendant's  denying 
such  contract.    He  need  not  aflSrmatively  allege  the  contract  as  he  understands  it* 

The  Erboneous  Admission  of  Evidence  is  Not  Ground  fob  Beyebsal,  if  the  court 
instructs  the  jury  to  disregard  it. 

A  Ck>NTRA0T  FOR  THE  Mandfaoturb  OF  CHARCOAL  is  not  a  Contract  of  sale,  and  need  not 
be  in  writing. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 
J.  B.  Lewis  and  0.  Jacobs,  for  the  appellants. 
Burke  &  HaUer^  for  the  appellees. 

Tubnbb,  a.  J.  The  action  in  the  court  below  was  brought  b^  the 
appellees  against  the  appellant  for  the  breach  of  a  contract  described 
as  follows: 

' '  Said  defendant  entered  into  a  contract  with  plaintiffs,  by  the 
terms  of  which  it  was,  amons  other  things,  muhially  agreed,  to 
the  effect  that  said  defendant  should  cut,  cord  and  furnish  to  plunt- 
iffs,  within  a  reasonable  time  thereafter,  all  the  cord  wood  on  the 
lands  known  as  the  Bishop  and  Johnson  land,  situate  at  Irondale, 
Jefferson  county,  aforesaid,  for  the  purpose  of  the  whole  thereof 
being  made  and  converted  into  good  and  merchantable  charcoal  by 
plaintiffs;  and  said  defendant  further  agreed  to  pay  plaintiffs  eight 
cents  for  each  and  every  bushel  of  said  charcoal  delivered  by  plaint- 
iffs to  defendant,  and  to  charge  plaintiffs  for  said  wood,  at  the  rate 
of  one  dollar  for  every  forty  bushels  of  charcoal  delivered  as  afore- 
said and  no  more.'' 

The  complaint  alleges  performance  upon  the  part  of  plaintifb 
with  all  the  conditions  of  the  contract,  and  alleges  as  a  breach  by 
the  defendant  the  refusal  to  deliver  the  balance  of  the  wood  de- 
scribed in  the  contract,  some  four  thousand  cords,  to  be  made 
into  charcoal  by  the  plaintiffs. 
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The  defendant,  in  its  answer,  denies  all  the  material  allegations 
of  the  complaint.  For  an  affirmative  defense  it  sets  out  in  Jiaec  verba 
a  written  contract  entered  into  between  the  plaintiffs  and  itself  on 
die  day  alleged  in  the  complaint  as  the  day  on  which  the  contract 
sued  on  was  made,  whereby  it  was  to  deliver  to  the  plaintiffs  to  be 
made  up  into  charcoal,  ten  thousand  cords  of  wood  more  or  less ;  alleges 
Aat  no  other  contract  than  the  contract  thus  set  out  was  ever  entered 
into  between  plaintiffs  and  itself,  and  alleges  that  it  has  fully  per- 
formed the  conditions  of  said  contract  by  delivering  to  the  plaintiffs 
some  thirteen  thousand  cords  of  wood. 

The  plaintifb  replied  to  the  answer  as  follows:  "That  at  the 
time  of  the  making  of  said  written  agreement  and  thereafter,  it  was 
mutually  agreed  by  and  between  plaintiffs  and  defendants  in  addition 
to  said  writing,  and  as  part  of  the  contract  sued  on  in  this  action, 
that  defendant  should  furnish  plaintiffs,  within  a  resonable  time,  and 
plaintiffs  should  manufacture  into  charcoal  and  deliver  at  the  price 
named  in  the  said  writing,  all  the  cord  wood  then  cut  and  corded, 
or  standing,  or  lyinff,  or  being  upon  all  the  lands  known  as  the 
Bishop  and  Johnson  lands  situated  at  Irondale  aforesaid." 

The  defendants  demurred  to  this  reply,  which  demurrer  was  over- 
ruled. The  parties  then  went  to  trial,  and  the  trial  resulted  in  a 
verdict  for  plaintiffs.  The  cause  is  here  by  appeal  under  the  act 
of  1883. 

The  first  matter  assigned  by  the  appellant  in  error  which  we  shall 
notice  is  the  failure  of  the  court  to  sustain  the  demurrer  to  the 
reply.  The  appellant  attacks  the  reply  as  a  departure  in  pleading. 
The  appellees  attempt  to  sustain  it  as  new  assignment  of  the  con- 
tract described  in  the  complaint.  In  our  judgment  it  is  neither.  It 
is  not  a  departure,  because  it  is  perfectly  consistent  with  the  com- 
plaint. It  is  not  a  new  assignment,  because  there  is  no  such  thing 
as  a  new  assignment,  as  that  term  was  understood  at  common  law, 
under  our  system  of  pleading.  If,  under  our  system,  it  becomes 
necessary  for  a  party  to  restate  his  cause  of  action,  he  may  do  so  by 
amendment.  The  reply  must  traverse  or  confess  and  avoid:  Code, 
section  86. 

But  the  replv  was,  for  the  purposes  of  the  action,  wholly  imperti- 
nent. It  should  have  been  striken  from  the  cause.  It  was  no  more 
impertinent,  however,  than  the  affirmative  defense  which  it  professed 
to  reply  to.  Under  our  system  of  pleading,  the  technical  learning 
of  the  common  law  pleader  is  of  but  little  account.  The  plaintiff 
is  required  to  state  his  cause  of  action  with  sufficient  particularity 
to  apprise  the  defendant  of  its  true  character.  The  defendant,  in  his 
answer,  must  den^  the  facts  alleged  in  the  complaint,  or  he  must 
state  new  matter  in  avoidance  or  by  way  of  counter  claim.  If  these 
several  pleadings  are  not  accurate  and  full,  the  party  required  to 
take  the  next  step  may  have  them  made  more  dennite  and  certain 
before  he  proceeds.  With  these  fundamental  principles  kept  in 
view,  it  would  seem  easy  for  a  person  of  ordinary  intelligence  to 
frame  correct  pleadings. 
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'In  this  case,  the  defendant  denied  all  the  matters  averred  in  the 
oomplaint.  His  affirmative  defense  cannot  be  construed  as  doin^ 
more;  neither  the  supposed  affirmative  defense  nor  the  reply  to  it 
added  anything  to  the  issue,  which  was  fully  and  completely  made 
up  when  the  defendant  denied  that  it  made  the  contract  described 
in  the  complaint. 

It  added  noticing  to  that  denial  to  set  out  affirmatively  the  ver- 
sion of  the  contract  which  defendant  insisted  was  the  true  one. 
Seeking  no  affirmative  relief,  it  made  no  difference  what  other  ocm- 
tract  it  had  made  with  plaintiff,  if  it  had  not  made  the  one  sued  on. 

It  is  a  matter  of  surprise  to  the  court,  that  counsel  of  so  much 
ability  and  industry  as  those  engaged  in  this  cause,  should  have 
overlooked  these  plain  and  obvious  principles  of  code  pleading. 

The  court  properly  overruled  the  demurrer  to  the  repl^. 

The  record  shows  that  the  defendant,  before  demurring,  moved 
to  strike  out  the  reply,  but  upon  what  ground  is  not  shown. 

No  exception  was  reserved  to  the  action  of  the  court  overruling 
that  motion.  In  any  event,  we  should  not  consider  the  error  as  suffi- 
cient to  justify  a  reversal.  The  defendant  was  not  prejudiced  by 
the  reply  except  in  the  matter  of  additional  costs,  and  it  had  set  the 
example  of  making  useless  costs  by  filing  an  answer  stuffed  with  im- 
pertinent averments. 

The  next  matter,  assigned  as  error,  is  the  action  of  the  court  in 
permitting  the  plaintiffs  to  introduce  in  evidence  negotiations,  prop- 
ositions, talks  and  bargainings,  had  between  the  parties,  prior  to  the 
making  of  the  written  contract.  . 

Without  deciding  whether  the  facts  received  in  evidence  are  ac- 
curately described  m  the  assignment,  or  whether  such  as  they  were, 
the  court  erred  in  receiving  them,  it  is  sufficient  to  say  that  the 
court,  in  its  charge  to  the  jury,  withdrew  all  such  facts  from  their 
consideration.  This  cured  the  error  in  receiving  the  facts,  if  there 
was  any  error. 

The  next  and  last  assignment  of  error,  insisted  on,  is  that  the 
court  permitted  the  plaintiffs  to  show  a  verbal  contract  made  after 
the  making  of  the  written  contract,  whereby  the  number  of  cords  of 
wood  to  be  delivered  the  plainti&,  to  be  made  into  charcoal,  was 
increased  from  the  number  fixed  by  the  written  contract,  to  all  the 
wood  on  the  Bishop  and  Johnson  lands. 

It  is  insisted  by  the  appellants  that  the  contract  being  for  the  sale 
of  goods,  wares  and  merchandise  of  the  value  of  fifty  dollars,  or 
more,  the  same  is  required  to  be  in  writing,  and  that  the  terms  can- 
not be  altered  or  added  to  by  parol.  The  contract  in  this  case  was 
for  the  delivery  by  the  defendant  to  plaintiffs  of  a  certain  quantity 
of  wood  which  was  to  be  manufactured  into  charcoal  by  plaintifis, 
and  then  delivered  to  the  defendant.  In  the  settlement  between  the 
parties  the  defendant  was  to  be  allowed  for  the  wood  at  the  rate  of 
one  dollar  per  cord,  and  the 'plainti£b  were  to  be  allowed  for  the 
charcoal  at  the  rate  of  eight  cents  per  bushel.  The  defendant  agreed, 
in  the  written  contract  to  pass  credits  from  plaintiflJB  **  on  their 
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books  for  all  labor  performed  in  their  ooal  contract,  and  when  the 
contract  is  completed  to  pay  them,  their  hands,  and  coal-haulers,  the 
fall  amoant  dae  them."  The  defendant  was  to  famish  all  coal  beds, 
said  beds  to  be  retamed  to  them  on  the  completion  of  the  contract.  By 
a  farther  proYision,  ''all  cooking  atensils  and  supplies,  and  all  tools 
and  property  of  every  description  ased  in  the  performance  of  this 
contract,  received  from  this  company  (the  defendant)  and  remaining 
unpaid  for,  shall  not  be  subject  to  sale  or  other  disposition  by  sail 
partieB  of  the  second  part,    etc. 

It  seems  plain,  from  this  description  of  the  contract,  that  it  was 
not  a  contract  of  sale,  and  hence  that  it  was  not  within  the  statute  of 
frauds:  Gbodred  v.  Binney,  115 Mass.,  460;  Hight  v.  Bepley,  19 Me., 
137;  O'Neil  v.  New  York  Mining  Co.,  3  Nev.,  141;  3  Wait^s  Actions 
and  Defenses,  614;  7  Wait's  Actions  and  Defenses,  49. 

The  contract,  not  being  one  required  to  be  in  writing,  it  might  be 
altered  by  parol,  and  the  written  contract  and  the  verbal  alterations 
stand  as  one  contract:  Bishop  on  Contracts,  sees.  643,  646,  647;  7 
Wait's  Actions  and  Defenses,  377. 

The  verbal  contract  proven  in  the  court  below  conforms  to  the 
contract  averred  in  the  complaint,  and  there  was  no  error  in  receiv- 
ing the  same. 

The  judgment  of  the  court  below  is  affirmed. 

HoiT,  A.  J.,  and  Winqabd,  A.  J.,  concurred. 


WmoABD  t^.  Jameson  bt  al. 

Fiitd  AuguBt  ^,  1885. 

IjrjmrcxiOH— BBSTBAiNiKa  Exsoution  of  Judomsnt.— An  injunction  will  not  lie  to  re- 
ftrain  tiie  ezecntion  of  a  judgment  when  it  appears  from  the  complaint  that  the  object  of  the 
iBiimeti<m  suit  is  to  litigate  the  same  subject  matter  that  was  determined  in  the  action  in 
wfaidi  the  judgment  was  obtained. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
ttie  defendants.    The  opinion  states  the  facts. 

P.  P.  Carroll,  for  the  appellant. 

Struve^  Haines  dt  McMidken^  for  the  appellees. 

OsBENB,  0.  J.  Appellant  filed  his  complaint  in  the  district 
eourt  to  enjoin  the  execution  of  a  judgment  recovered  against  him 
bj  the  appellee  Jameson,  and  her  husband,  now  deceased.  A  gen- 
eral demurrer  was  interposed  by  the  appellees  as  defendants. 

The  demurrer  was  sustained  and  judgment  thereupon  duly  ren- 
dered against  the  plaintiff. 

From  the  complaint  we  find  that  the  apj^ellee  Olaughton  is  the 
sheriff  holding  the  execution  on  the  original  judgment,  and  that  in 
ttie  origina]  suit  the  very  same  subject  matter  was  litigated  that  is 
now  sought  to  be  litigated  in  this,  but  we  do  not  find  any  facts  set 
up  irtiien  would  jtEistiify  a  court  of  eqtuty  in  vacating  the  result  of 

vo.n.-<. 


484  West  Coast  Bjbpobteb.  [Sup.  Ot.  W.  T. 

the  former  suit,  and  re-openisg  any  of  its  issues.  A  demurrer  to 
such  a  complaint  ought  to  be  sustained :  1  High  on  Inj.,  2d  ed. ,  sees. 
114,  165  and  166  and  notes;  Marine  Ins.  Go.  v.  Hodgson,  7  Gr., 
332;  Hendrickson  v.  Hinckley,  17  How.  U.  S..  443. 

The  judgment  below  is  affirmed. 

WiNOABD,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 


Spabes  et  al.  v.  Bbown  et  al. 

Filed  August  4^  1886. 

Contest  befobe  Land  Department— Conclusiveness  of  Findinos— Fraud.— The  find- 
ings of  the  secretary  of  the  interior,  on  questions  of  fact  involved  in  a  contest  before  the 
land  department,  cannot  be  collaterally  attacked  except  for  fraud  or  mistake. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 

Williams,  Durham  dk  Thompson,  for  the  appellants. 
Rufus  Mallory  and  JB.  F.  Dennison,  for  the  appellees. 

Gbeene,  0.  J.  The  main  decisive  question,  we  think,  in  deter- 
mining whether  the  district  court  erred  in  sustaining  appellees'  de- 
murrer, is  one  as  to  the  power  of  a  court  of  equity  to  review  a  find- 
ing of  fact  made  by  a  competent  tribunal.  We  consider  the  doctrine 
to  DC  well  established  that  such  a  review  cannot  be  had,  unless  the 
finding  is  impeached  for  fraud  or  mistake:  Hosmer  v.  Wallace,  47 
Oal.,  461;  Wilcox  v.  Jackson,  13  Pet.,  469;  Shipley  v.  Oowan,  91  U. 
S.,  330;  Moore  v.  Bobbins,  96  U.  S.,  531;  Quimby  v.  Oonlan,  104 
U.  S.,  420;  Steel  v.  Smelting  Co.,  106  U.  S.,  450.  Whether  there 
was  a  selection  of  land  for  military  purposes  under  section  9  of  the 
donation  act,  and  whether  any  part  of  the  Bolen  donation  claim  was 
within  one  mile  of  such  a  tract  so  selected,  are  mixed  questions  of 
law  and  fact:  Biver  Bridge  Go.  v.  Kansas  P.  B'y  Co.,  2  Otto,  318. 
The  secretary  of  the  interior  had  undoubted  iurisdiotion  to  deter- 
mine them.  No  fraud  or  other  cause  of  impeaching  his  findings  ap- 
pears in  the  bill  of  complaint.  True,  the  bill,  as  originally  framed, 
contained  several  allegations  of  fraud,  which  were  stricken  out  on 
motion.  But  the  fraud,  so  endeavored  to  be  charged,  if  it  evBr  ex- 
isted, presumably  supervened  prior  to  the  contest  in  the  land  de- 
partment, and  was  available  in  appellants'  interest  before  the  secre- 
tary. Langford's  fraud,  if  any,  was  in  1863;  Halstein's  in  1866;  that 
of  jBrown  and  husband  of  the  same  dates;  and  no  fraud  has  been 
well  laid  as  against  Hidden.  All  the  appellees  are  alleged  to  have 
been  parties  to  the  contest.  The  allegations  of  fraud,  therefore, 
were  properly  stricken  from  the  pleading;  for  the  secretary  must  be 
deemed  to  have  found  no  fraud.  He  had  before  him  for  adjudica- 
tion the  very  subject  matter  here  proposed  to  be  liti|i;ated,  namely^ 
the  validity  of  Bolen's  donation  entry,  and  his  decision  as  to  everj 
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qaestion  of  fact  involved  ooold  not  be  modified  or  reversed  by  any 
other  tribunal  in  a  collateral  snit  or  proceeding  save  for  fraud  or 
mistake  inherent  in  itself.  See  opinion  in  Wingard  v.  Jameson, 
ante,  p.  483,  decided  at  this  term,  and  cases  therein  cited. 

The  judgment  of  the  court  below  is  affirmed. 

WiNGABD,  A.  J.,  and  Turner,  A.  J.,  concurred. 


No.  406. 

Kenton  v.  Enipe  et  al. 

Filed  August  5,  1886. 

DiFBonvE  ACKNOWLBDOMENT  Of  Debd  CuRBD  BY  LEGISLATION. —The  defect,  if  any,  in 
the  acknowledgment  of  a  certain  deed,  kelfl  to  have  been  cured  by  the  act  of  the  legialature, 
of  November  10, 1873. 

Appeal  from  a  Judgment  of  the  district  court,  entered  in  favor  of 
the  defendant.    The  opinion  states  the  facts. 

A.  L.  Palmer,  and  0.  L.  Thorn,  for  the  appellant. 
Burke  dc  Holler,  and  C.  H.  Hanford,  for  the  appellees. 

Tubneb,  a.  J.  This  action  was  brought  by  the  appellant  in  the 
court  below  to  abate  an  alleged  nuisance  erected  and  maintained  by 
the  appellees  on  the  frontage  to  property  of  the  appellant,  known 
as  lots  six  and  seven,  in  block  *'B,"  in  A.  A.  Denny's  addition  to 
Seattle,  which  property^  abuts  on  the  waters  of  Elliott's  Bay,  an  arm 
of  the  sea.  Said  lots  six  and  seven  abut  on  and  extend  below  the 
line  of  high  tide,  and  the  wharf  and  other  structures  alleged  to  be  a 
nuisance,  are  erected  between  the  line  of  low  tide  and  deep  water,, 
directly  in  front  of  said  lots  six  and  seven. 

The  appellees  denied  the  material  allegations  of  the  complaint, 
and  pleaded  several  affirmative  defenses,  and  to  the  affirmative  de- 
fenses the  appellant  replied. 

After  hearing,  the  judgment  of  the  court  below  was  for  the  ap- 
pellees; and  the  cause  is  brought  to  this  court  by  appeal. 

Upon  the  trial  below,  the  appellant  offered  in  evidence  to  prove 
his  title  to  the  property  in  dispute,  a  deed  from  A.  A.  Denny  and 
wife,  executed  in  1867.  Objection  was  made  to  the  introduction  of 
this  deed  in  evidence,  because  the  acknowledgment  of  the  deed 
made  before  the  auditor  of  King  county,  was  not  authenticated  by 
the  official  seal  of  that  officer.  The  court  sustained  the  objection, 
and  the  deed  was  rejected.  To  this  ruling  the  appellant  excepted, 
and  his  exception  was  allowed. 

Without  deciding  whether  a  deed  acknowledged  before  the  audi- 
tor of  a  county,  and  not  authenticated  by  his  official  seal,  is  void, 
we  hold  that  the  defect  in  the  acknowledgment  of  this  deed,  if  there 
was  any  defect,  was  cured  bv  the  act  of  the  territorial  legislature, 
approved  November  10,  1873.  entitled  "an  act  curing  defective  ac- 
knowledgments:*'   Laws  of  Washington,  1873,  481, 
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We  think  the  oanse  must  be  returned  to  the  lower  court  for  this 
error.  The  most  important  question  presented  by  the  affirmative 
defenses,  hinge  upon  the  recitals  of  the  deed  which  was  excluded 
from  the  eyidence,  and  as  to  all  of  the  questions,  we  doubt  whether 
this  initial  error  did  not  operate  to  prevent  a  full  and  fair  investiga- 
tion in  the  court  below. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

WiNOABDy  A.  J.,  and  Horr,  A.  J.,  concurred. 


Lewis  v.  Habt. 

Filed  August  — ,  1886, 

CsRTinoATieN  Of  Tbanscbipt— Filing  BitiEf— Writ  op  Bbbor.— A  writ  of  error  will 
be  dismitted  if  the  transcript  be  not  properiy  certified,  or  if  the  brief  of  plaintiff  in  error  be 
not  filed  within  the  time  prescribed  by  role  10  of  the  supreme  court. 

Ebbor  to  the  district  court  of  the  first  district.  The  opinion 
states  the  facts. 

Thoa.  0.  OriffUfia,  for  the  plaintiff  in  error. 

Greene,  0.  J.  This  cause  comes  on  to  be  heard  upon  the  printed 
brief  of  plaintiff  in  error,  defendant  in  error  not  appearing.  Look- 
ing into  tne  transcript,  we  find  it  not  well  certified  to  this  court  as 
a  complete  transcript.  For  this  cause  the  writ  of  error  mast  be 
dismissed.  There  is  also  another  ground  for  dismissal,  namely,  that 
the  brief  of  plaintiff  in  error  was  not  filed  within  the  time  prescribed 
by  rule  x.  of  this  court. 

Dismissed  at  costs  of  plaintiff  in  error. 

HoYT,  A.  J.,  and  Turner,  A.  J.,  concurred. 


SlflTH  £T  AL.,  LiBELLANTS,  V.  ThE  SHIP  ' '  OhALLENOSR  "  AND  MoUNT- 

FORD  et  AL.,  Claimants. 

Filed  August  5,  1885, 

Admiralty  Rdlb  16— Assault  and  Bhating —Remedy  fok  is  in  Pebsonam.— Under  ad- 
miralty rule  sixteen,  the  ship  cannot  be  proceeded  against  in  rem,  in  any  case  the  gravemtn 
of  which  is  an  assault  or  beating.  The  remedy,  in  suoh  case,  is  by  an  action  in  ptrmmam 
against  the  owners. 

Appeal  from  the  district  court.  The  opinion  states  the  facts. 
Striive,  Haines  (t  McMicken,  for  the  appellants  and  claimants. 
BurJce  dt  HaUer,  for  the  appellees  and  libellants. 

HoYT,  A.  J.  The  amended  libel  in  this  cause  alleges,  in  substance, 
that  in  the  month  of  May,  1882,  the  libellants  shipped  on  the 
*'  Challenger  "  at  the  port  of  Philadelphia  for  a  voyage  from  that 
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place  to  New  Taoonut,  Waahinffton  territory;  the  libellant  Smith 
shipping  in  the  oapaoitjr  of  third  mate,  the  libellant  Matson  as  car- 
penter, the  libellant  Bonaeffer  as  deck  boy,  and  the  others  as  sea- 
men, at  the  wages  specified  in  the  libel.  That  thev  signed  shipping 
articlee.  That  the  mates  of  said  ship  were  men  of  violent  temper, 
and  cruel  and  inhuman  dispositions,  which  fact  was  at  all  times 
known  to  the  master,  but  not  to  the  libellants  until  after  the  com- 
mencement of  the  Yoyage.  That  during^  the  whole  course  of  the 
Tojage  said  libellants,  without  cause,  were  wrongfully  subjected  to 
beatmgs,  imprisonments,  cruelties  and  abuse  by  the  mates  of  said 
ship,  and  that  the  master  failed,  neglected  and  refused  to  use  due 
dil^ence  to  protect  tiie  libellante  irom  such  acte  and  that  each  of 
said  libellanis  had  been  damaged  thereby  in  a  certain  sum  set  out 
in  said  libel.  Then  follows  an  allegauon  that  wages  are  due  said 
libellante  as  follows:  Warrow,  thirty-seven  dollars  and  fifty  cente; 
Olander,  thirty-four  dollars;  Anderson,  twenty  dollars  and  twenty- 
five  cente;  Herbert,  fifty  dollars;  Boss,  twenty-nine  dollars  and 
twenty-six  cents;  Danielson,  twen^-two  dollars  and  seventy  cente; 
Francisco,  thirtjr-three  dollars  and  seventy  cente;  Hanson,  twenty- 
one  dollars  and  twenty  cente;  Dahlgren,  twenty-eight  dollars  and 
five  cente;  Johnson,  twenty-nine  dollars  and  twenty  cente;  Andrea, 
twenty-five  dollars  and  twenty  cents;  Mateon,  one  hundred  and 
sixty-two  dollars  and  sixty-six  cento; — and  a  prayer  for  those  vari- 
ous amounto  in  addition  to  the  amount  of  damages  above  mentioned. 

The  claimante  excepted  in  detail  to  all  the  allegations  in  the 
amended  libel  except  those  referring  to  the  shipment  of  the  libel- 
lante and  the  amount  of  wages  due  them.  These  exceptions,  twenty 
in  number,  were  all  overruled  by  the  court. 

Issue  was  then  made  upon  the  allegations  of  said  libel,  and  tne 
cause  heard  upon  proofs  duly  teken  and  a  decree  entered  against  the 
said  ship  and  her  claimante  in  favor  of  each  of  said  libellants  (except- 
ing certain  of  them,  who  had,  pending  the  action,  compromised  their 
dioms),  both  for  damages  on  account  of  said  ill-treatment  and  for 
the  wages  found  due,  with  coste.  And  from  this  decree  claimante 
have  prosecuted  this  appeal. 

The  question  of  most  importance  in  the  cause,  and  the  one  to 
which  counsel  have  directed  most  of  their  argument,  is  as  to  the 
effect  of  admiralty  rule  sixteen,  it  being  contended  by  appellante 
that  the  damages  claimed  for  in  this  libel  by  reason  of  said  rule 
could  not  be  enforced  against  the  ship,  even  although  her  owners 
might  be  liable  in  a  suit  in  personam,  while  the  appellees  insist  that, 
though  said  rule  bars  an  action  against  the  ship  for  an  assault  and 
battery  as  such,  vet  it  has  no  application  to  claims  of  the  kind  set 
out  in  their  libel,  which  are  for  a  breach  of  the  contract  toic  pro- 
tection and  fair  treatment,  implied  in  the  contract  for  service,  by 
reason  of  certain  assaulte  and  beatings,  and  not  an  action  to  recover 
directly  for  damages  from  such  assaulte  and  beatings.  Said  rule 
si^rteen  reads  as  follows:  ''In  all  suite  for  an  assault  or  beating  on 
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the  high  seas,  or  elsewhere  within  the  admiralty  and  maritime  jnris- 
diotion,  the  suit  shall  be  in  personam  only." 

It  is  conceded  that  the  supreme  court  nad  the  power  to  adopt  this 
rule.  It  follows  that  it  must  be  given  such  a  construction  as  will 
^ive  force  to  the  words  therein  used,  and  meet  the  object  for  which 
it  seems  to  have  been  adopted. 

What,  theuy  was  the  situation  before  this  rule  was  promulgated 
as  to  the  liability  of  the  ship  for  damages  of  this  nature  ?  Was  she 
liable  for  every  act  of  assault  or  beating  committed  on  board  of  her? 
or  was  she  liable  only  when  such  assaults  and  beatings  were  made 
under  such  circumstances  as  to  constitute  a  violation  of  the  contract 
or  duty  of  protection  and  fair  treatment?  We  think  the  latter,  as, 
in  our  opinion,  the  only  remedy  the  injured  party  on  shipboard,  as 
elsewhere,  ever  had  for  a  single  willful  assault  as  such  was  an  action 
in  personam  against  the  person  who  inflicted  the  injury,  and  it  seems 
to  us  that,  without  such  rule,  it  could  never  have  oeen  held  that 
either  the  ship  or  her  owners  were  liable  in  anv  form  of  action,  from 
the  simple  fact  that  one  person  upon  said  ship  had  committed  a  will- 
ful assault  upon  another,  as  we  think  that  the  only  ground  upon 
which  one  far  awav  from,  and  in  no  way  connected  with,  such  assault 
could  be  held  liable,  would  be  that  he  had  in  some  way  violated  his 
contract,  either  express  or  implied,  with  such  injured  party. 

To  give  the  construction  to  €aid  rule  contended  for  by  appellees 
would,  in  our  opinion,  entirely  nullify  it,  and  leave  the  matter  just 
where  it  was  before  its  adoption.  Without  it,  the  action  could  be 
in  personam  only  in  all  cases  where  the  ship  was  not  liable,  and  we 
do  not  see  how  either  she  or  her  owners  could  be  held  thus  liable 
for  damages  of  this  nature  on  other  grounds  than  that  the  aJlowiDg 
of  the  same  was  in  violation  of  some  duty  imposed  by  contract,  or 
in  consequence  of  negligence  in  the  performance  of  some  duty  en- 
joined by  law,  and  it  is  just  for  such  violations  or  neglect  that 
appellees  claim  the  right  to  recover  herein. 

If,  however,  said  rule  is  construed  as  contended  for  by  appellants, 
it  becomes  at  once  of  vital  force,  for  it  says  to  the  person  who  has 
had  his  contract  for  protection  violated  by  assaults  or  beatings  that 
though  he  could,  before,  have  proceeded  against  the  ship,  he  mast 
now  content  himself  with  a  suit  in  personam. 

We  are  not  discussing  the  wisdom  or  the  justice  of  said  rule,  as 
these  question  address  themselves  only  to  the  power  that  made  it. 

We  suppose  that  it  was  thought  necessary  in  the  interest  of  com- 
merce to  prevent  the  frequent  attachment  of  vessels  at  ports  far  away 
from  home,  for  liabilities  which  could  not  have  been  contemplated, 
and  for  which,  therefore,  no  preparations  could  have  been  made,  and 
that  public  interest  demanded  that  occasional  individual  injustice 
should  be  suffered  rather  than  that  commerce  should  be  so  incon- 
venienced and  obstructed. 

It  is  true  that  in  many  cases,  as  in  that  at  bar,  great  hardship  and 
injustice  may  be  done  by  compelling  the  injured  party  to  go  to  the 
home  of  the  owner  to  obtain  redress,  yet,  in  most  cases,  where  there 
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has  been  really  serious  abuse,  the  damages  recovered  will  be  saoh 
as  to  warrant  such  a  course,  and,  on  the  whole,  the  injustice  may 
not  be  greater  than  to  compel  such  owner  to  meet  the  tying  up  of 
his  ship  at  any  port,  however  remote  or  small,  that  she  may  chance 
to  visit,  upon  every  allegation,  real  or  pretended,  that  by  assault  or 
beating,  the  said  contract  had  been  broKcn. 

This  construction  is  strengthened  by  the  language  of  the  rule,  for, 
had  the  intention  been  to  provide  a  remedy  for  an  assault  and  bat- 
tery, as  such  onlv,  the  words  assault  or  beating  were  not  the  most 
appropriate,  while,  if  the  intention  was  to  cover  all  cases  of  action- 
able personal  abuse,  as  well  those  that  were  as  those  that  were 
not  violations  of  such  contract,  no  more  apt  words  could  have  been 
fonnd  to  express  such  intention. 

Besides,  the  rules,  of  which  this  under  consideration  is  one,  have 
substantially  covered  the  entire  field  of  maritime  jurisdiction,  and 
have  pointed  out  the  proper  proceeding  in  all,  or  nearly  all,  classes 
of  cases;  authorizing  certain  claims  to  be  enforced  in  rem,  certain  in 
personam,  and,  again,  others,  bj  either  or  both  of  such  remedies; 
and  if  it  had  not  been  the  intention,  by  this  rule,  to  indicate  the 
procedure  in  all  cases  of  liability  growing  out  of  assault  and  battery 
there  would  have,  probably,  been  another  rule  for  the  class  of  lia- 
bilities not  so  provided  for. 

We  see  nothing  to  induce  us  to  hold  that,  having  had  its  attention 
called  to  this  matter  of  assault  and  beatings,  the  supreme  court 
would  have  provided  by  rule  for  one  class  of  liabilities  arising  there- 
from, and  left  another  class  without  any  rule  for  its  government. 

The  rule,  fairly  interpreted,  is  broad  enough  to  cover  all  cases  the 
gravamen  of  which  is  an  assault  or  beating,  and  we  think  that  such 
should  be  its  construction. 

To  construe  it  otherwise  would  allow  damages  growing  out  of  an 
assault  or  beating  in  one  form  of  action  to  be  enforced  against  the 
ship,  while  the  same  elements  of  damace  in  another  form  of  action 
would  not  be  so  enforced;  and  this  would  overturn  a  well-established 
principle  in  admiralty,  that  substance  and  not  form  is  the  thing  to 
be  considered. 

But  appellees  insist  that  even  if  this  rule  is  construed  as  above 
stated,  yet  it  does  not  have  these  claims,  as  the  injuries  alleged  are 
not  those  arising  from  assaults  and  beatings  only,  but  also  include 
those  arising  from  much  other  ill  treatment.  We  think,  however, 
that  the  principal  element  of  alleged  damages  is  for  injuries  received 
by  assaults  and  beatings,  and  that  these  claims  must  be  held  to  be 
within  said  rule.  We  have  discussed  this  question  upon  the  language 
of  said  rale  and  the  circumstances  of  its  adoption,  rather  than  in  the 
light  of  authority,  as  it  was  concluded  upon  the  argument  that  but 
little  light  can  be  found  in  the  books  upon  this  subject.  Such  light, 
however,  as  is  shed  by  the  authorities,  both  negative  and  positive, 
upon  this  subject,  seems  to  favor  the  construction  given  above.  A 
large  number  of  cases  have  been  brought  to  recover  for  this  class  of 
damages,  and  have,  with  a  single  exception,  been  prosecuted  in  per- 
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Bonam^  while  in  the  single  ease' where  an  attempt  was  made  to  hold 
the  ship,  the  ruling  of  the  ooart  was  that  she  was  not  liable:  See  The 
Goiding  Star,  1st  Federal  Beporter,  347. 

It  is,  of  coarse,  trae  that  the  negative  authority  aboye  mentioned 
is  entitled  to  but  little  weight,  for  it  may  have  been  out  of  abundant 
caution  only  that  attorneys  have  always  prosecuted  in  penonam  in- 
stead of  in  rem;  yet,  when  we  consider  tne  manifest  advantages  in 
manjr  cases  of  the  proceeding  in  rem^  we  must  conclude  that  the  fact 
that  it  has  never  been  resorted  to,  shows  pretfy  conclusively  that  the 
bar  of  the  country  had  construed  such  rule  as  a  bar  to  the  proceed- 
ingin  rem. 

The  damages  claimed  for  could  not  then  be  recovered  in  this  action 
and  should  have  been  stricken  from  the  libeL 

Appellants  do  not  question  the  decree  of  the  court  below  for  wages 
due  tne  several  libellants,  but  claim  that  there  should  have  been  no 
allowance  of  costs,  the  proof  showing,  as  they  allege,  that  they  had, 
before  suit,  made  a  full  tender  of  such  wages;  but,  as  the  lower  court 
seemed  to  think  that  a  sufficient  tender  had  not  been  shown,  we  are 
not  disposed  to  disturb  the  finding  for  costs  in  favor  of  appellees  in 
the  court  below,  as  it  does  not  sufficiently  appear  that  tiiey  were 
wrongfully  allowed. 

There  must  be  a  decree  entered  here  in  favor  of  libellants  for  the 
wa^es  found  due,  and  for  costs  incurred  in  the  lower  court,  from 
which  must  be  deducted  the  costs  of  this  appeal,  which  are  diowed 
appellants. 

WiNOABD,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 
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SVPREME  COURT  OF  CALIFORNIA, 
No.  9,781. 

Zellekbach  V.  Allenbebq  et  al. 

DtfioHmenl  Two,    Filed  August  17, 18S6. 

Fradi>— Sbttino  Aside  JoncMBNT— Dkfault  op  Plaintiff.— A  judgment  at  law  will  not 
be  set  aside  on  the  ground  of  fraud,  unlesn  the  fraud  was  practiced  in  the  very  act  of  obtain- 
ing the  judgment,  without  any  default,  either  of  the  party  against  whom  the  judgment  was 
reodered,  or  his  counsel 

Appeal  from  a  judgment  of  the  superior  court  of  Sierra  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  tacts. 

jB.  H.  Taylor  and  T.  M.  Osment,  for  the  appellant. 
Jarboe  dt  Harriaov,  for  the  respondents. 

Myrige,  J.  The  complaint  in  this  case  was  filed  to  set  aside,  on 
the  ground  of  fraud,  a  judgment  which  had  been  obtained  by  Allen- 
berg  and  Goldstein  against  Zellerbach.  In  the  court  below,  judg- 
ment on  demurrer  was  rendered  for  the  defendants. 

The  case,  as  presented  by  the  plaintiff  herein,  why  the  judgment 
in  the  former  case  should  be  set  aside,  is  substantially  as  follows: 
Allenberg  and  Goldstein  commenced  an  action  against  Zellerbach  to 
foreclose  a  mortgage  executed  by  the  latter  to  Allenberg.    In  the  com- 
plaint in  that  case,  it  was  alleged  that  the  mortgage  was  given  to  secure 
the  payment  of  a  note  for  fifty  thousand  dollars  and  interest  executed 
by  Zellerbach  to  Goldstein,  an  indebtedness  of  Zellerbach  to  Allenberg 
of  nine  thousand  dollars  and  interest,  and  advances  and  loans  to  be 
made  by  Allenberg  to  Zellerbach.     It  was  also  alleged  that  Allen- 
berg paid  out  twenty-five  thousand  dollars  in  excess  of  issues,  in  the 
management  of  the  mortgaged  property.     The  mortgaged  property 
consisted  of  several  mines  and  ditches  and  appurtenances,  embrac- 
ing all  the  property  of  Zellerbach  in  the  county,  together  with 
thirty  thousand  shares  in  a  mining  company  and  one  thousand 
shares  in  a  canal  company.    Zellerbach,  in  his  complaint  in  this  case, 
avers  that,  in  his  answer  in  the  former  case,  he  admitted  the  mak- 
ing of  the  note  and  the  indebtedness  to  Goldstein,  but  claimed  that 
AUenberg  had  received  fourteen  thousand  dollars  for  dividends  on 
the  canal  company  stock  and  one  thousand  five  hundred  dollars  cash. 
The  court  in  that  action  found  that  Zellerbach  was  indebted,  on 
the  obligations  alleged  in  the  complaint  therein,  in  the  fium  of 
ninely-one  thousand  four  hundred  and  seventy-four  dollars  and  fif* 
teen  cents,  and  that  Allenberg  had  paid  out  eleven  thousand  two 
hundred  and  fifty-one  dollars  and  forty-one  cents  in  the  management 
of  the  property,  and  rendered  judgment  of  foreclosure  and  sale.   The 
plaintiff,  Zellerbach,  then  proceeded,  in  his  complaint  in  this  action^ 
to  aver  that  he  was  extensively  Engaged  in  business;  that  Allenberg 
was  his  confidential  agent  and  manager  of  his  business,  having  almost 
exclusive  control  thereof;  that  Allenberg  represented  to  plaintiff 
that  money  was  needed  to  carry  on  the  business,  and  that  Goldstein 
had  money  to  loan;  that,  acting  solely  on  the  representations  of  Al- 
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lenberg,  he  drew  od  GoIiIsteiQ  for  thirtj  thoasand  dollars,  which  was 
paid;  that  Allenberg  handed  plaintiff  seven  thoasand  eight  handred 
and  fifty-three  dollars  and  fifteen  cents,  representing  it  to  be  a  loan 
from  Goldstein,  and  that  the  fifty  thousand  dollar  note  was  given 
for  these  sums  and  interest  thereon;  that  at  the  time  he  gave 
the  note,  and  when  the  decree  was  rendered  in  the  former  action,  he 
believed  he  was  indebted  to  Goldstein  in  the  sum  named  in  the  note» 
less  the  credits  claimed,  but  that,  since  the  date  of  that  decree,  he  had 
been  informed  and  believed,  and  therefore  alleged,  on  information 
and  belief,  that  the  sams  supposed  by  him  to  have  been  loaned  to 
him  were,  in  fact,  moneys  which  Allenberg  had  abstracted  from  him 
in  the  management  of  the  business,  and  induced,  by  collusion  with 
Goldstein,  plaintiff  t(f  believe  was  the  money  of  Goldstein,  and  was, 
in  truth,  the  property  of  plaintiff. 

It  will  be  observed  that  the  plaintiff  in  this  action  does  not  aver 
that  Allenberg  or  Goldstein,  by  any  act,  prevented  him  from  ascer- 
taining, before  he  executed  the  note,  the  true  condition  of  his  affairs; 
neither  does  he  aver  that  he  could  not,  with  the  ordinary  prndenoe 
of  a  business  man,  have  ascertained  such  condition;  for  aught  that 
appears,  he  might  have  examined  his  books  and  accounts  then,  and 
he  might  have  examined  them  at  any  time  before  the  trial  of  the  for- 
mer case.  If  it  be  true  that  Allenberg  falsely  abstracted  the  plaint- 
iff's funds,  and  by  collusion  with  Goldstein  loaned  them  to  plaintiff, 
it  does  not  appear  but  that  plaintiff  might,  with  reasonable  attention 
to  his  business,  have  ascertained  the  fact  and  made  the  defense  in 
the  former  action. 

It  is  not  enough  for  the  purposes  of  this  action  that  he  should 
have  been  ignorant  of  the  alleged  wrong  at  the  time  of  the  former 
trial;  that  ignorance  must  have  been  caused  b^  the  acts  of  Allen- 
berg or  Goldstein,  or  by  his  own  misfortune,  which  reasonable  pra- 
dence  would  not  have  guarded  against.  He  dpes  not  aver  that 
Allenberg  had  the  entire  management  of  the  business,  or  that  he 
made  false  entries  in  the  books,  or  prevented  inquiry  or  examina- 
tion; nor  does  he  aver  any  fact  tending  to  show  that  Allenberg  or 
Goldstein  prevented  him  from  making  a  defense  nor  from  ascertaining 
the  facts  necessary  to  the  defense. 

Where  a  judgment  is  attacked  and  sought  to  be  set  aside  for  fraud, 
the  '*  fraud  must  have  been  practiced  in  the  very  act  of  obtaining  the 
judgment,  or  else  it  will  be  concluded  by  the  judgment  at  law,  where 
fraud  is  equally  a  defense  as  in  equity:"  2  Storey's  Eq.  Jur.,  1,675. 

''The  rule  of  the  best  considered  and  more  recent  cases  upon  the 
subject  is,  that  the  party  must  have  failed  in  obtaining  redress  in 
the  suit  at  law  by  the  fraud  of  the  opposite  party,  or  inevitable  acci- 
dent or  mistake,  without  any  default  either  of  the  party  or  his 
counsel:"  2  Storey's  Eq.  Jur.,  1,574,  note:  French  v.  Gamer,  7 
Porter,  549;Ede  v.  Hazen,  61  Cal,  360;  Weir  v.  Vail,  3  West  Coast 
Rep.,  405;  U.  S.  v.  Throckmorton,  98  U.  S.  61. 

We  think  the  judgment  of  the  court  below,  in  this  case,  is  correct; 
it  is,  therefore  affirmed. 

MoBBisoN,  C.  J. ,  and  Thobnton,  J.,  concurred. 
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No.   8,872. 

Estate  of  Dalrymple,  Deceasfd. 

Department  Two.    Filed  SepUmber  IS,  1885. 

Contest  of  Will — Contestants  are  Plaintiffs.— On  the  trial  of  the  contested  probate 
of  a  will,  the  contestants  are  plaint iifd  and  the  petibiuner  defendant,  under  sections  607  and 
1,312  of  the  code  of  civil  procedure. 

l^HE  Same— Conflict  of  Evidence— Verdict. — ^The  verdict  of  the  jurv  on  /the  issues 
submitted  to  them  on  such  contest  will  be  upheld  when  the  evidence  is  conflicting. 

Evidence— Condition  ov  Testator's  Mind  prior  to  Execution  of  Will.— A  witness 
may  testify  as  to  the  condition  of  the  testat<ir's  mind  at  a  period  prior  to  the  execution  of  the 
will,  when  the  disease  causing  his  insanity  waa  a  progressive  one. 

Waiver  of  Right  to  Submit  Issues  to  Jur\*  -Findings.— On  such  contest,  if  the  con- 
testants neglect  to  submit  certain  issues  to  the  jury,  they  waiv«  their  right  so  to  do,  and  it 
then  becomes  the  duty  of  the  court  to  tind  upon  such  issues. 

Appeal  from  an  order  of  the  superior  court  of  Marin  county,  ad- 
mitting a  will  to  probate.     The  opinion  states  the  facts. 

H.  Dorsey  Gough  and  L.  Quint,  for  the  appellants. 
JF.  iZ.  lompkins  and  Flournoy,  Mlioon  &  Floumoy,  for  the  re- 
spondent. 

Foote,  0.  The  tenth  and  eleventh  issues  allowed  to  be  tried  by 
the  jury  in  this,  a  case  of  the  contested  probate  of  a  will,  were  not 
in  themselves  improper,  under  the  rule  laid  down  in  Gharkey  case, 
67  Cal..  274. 

The  contestants  claimed  those  issues  to  be  substantially  a  repeti- 
tion of  the  seventh  and  eighth  tendered  by  them,  and  allowed  by  tbe 
court,  and  that  those  last,  wherein  the  jury  found  against  them, 
were  the  two  issues  upon  the  matter  to  which  they  related.  If  this 
be  true,  contestants  cannot  complain,  since  the  fiadings  of  the  jury 
upon  those  issues  support  pro  tanto  the  order  or  decree  made  and 
entered  by  the  court.  There  can  be  reasonable  ground  to  doubt 
that  section  607  and  section  1,312,  subdivision  4,  code  of  civil  pro- 
cedure, as  construed  in  the  Estate  of  Collins,  Myrick's  Beports,  73, 
constituted.  "On  the  trial  the  contestants,  plaintiffs  and  the  peti- 
tioner, defendant.''  The  reason  there  given,  that  the  matter  is 
entirely  controlled  bv  the  statute,  seems  to  be  conclusive. 

The  court  rightfully  said :  '  'As  to  all  matters  involved  in  the  issues 
raised  by  the  contest,  the  contestant  is  plaintiff,  and  must  go  for- 
ward." 

The  evidence  submitted  to  the  jury  being  conflicting  upon  all  the 
material  issues,  their  verdict  should  be  upheld. 

Objection  is  urged  to  the  competency  of  the  testimony  of  various 
witnesses  for  the  proponent.  It  is  claimed  that,  not  being  experts, 
they  should  have  established  their  intimacy  with  the  testator,  and 
before  being  permitted  to  testifv  as  to  their  opinions  of  his  sanity 
or  insanity,  should  have  stated  the  reasond  therefor. 

The  testimony  as  delivered  by  the  witnesses  appears  to  have  made 
evident  the  intimacy  required,  and  to  have  included  the  reasons  for 
their  opinions. 

The  objection  that  the  witnesses  testified  to  the  condition  of  mind 
of  the  testator  at  times  too  remote  from  that  of  the  execution  of  the 
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will,  is  not  tenable.     The  disease  causing  his  insanity  was  a  pro- 
gressive one. 

The  court  committed  no  error  in  admitting  or  excluding  any  of 
the  evidence  offered:  Section  1,870,  subdivision  10,  C.  C.  P.;  Peo- 
ple V.  Sanford,  43  Cal.,  33;  Estate  of  Toomes,  54  Cal.,  509. 

The  law,  as  contained  in  the  instructions  given  by  the  court  to  the 
jury,  and  allowed  to  go  to  them  as  requested  by  counsel,  is  properly 
stated.  The  modifications  of  instructions  made  were  correct,  as 
>vas  also  the  refusal  of  certain  of  them. 

That  tribunal  seems  to  have  had  in  view,  in  its  action  in  the  prem- 
ises, the  Liw  as  laid  down  in  the  Gharkey  case,  57  Cal.,  274,  and  Estate 
of  Low,  Myrick's  Reports,  147,  and  applied  the  correct  principles, 
therein  stated,  to  the  facts  of  the  case  at  bar. 

There  was  no  question  of  marriage  involved  in  the  contention  and 
the  jurjr  were  not  misled,  but  disabused  of  any  wrong  impression,  which 
they  might  otherwise  have  had  from  the  proposed  instructon  asked 
by  contestants  on  that  subject,  and  refused  orally  in  their  presence 
by  the  court,  as  also  from  the  testimony  on  that  point  by  Mr.  Gough. 

The  conduct  of  the  court  in  .studiously  keeping  the  jury  upon  the 
beaten  tract  as  to  the  issues  to  be  by  them  tried,  is  to  be  commended. 

Its  action  in  finally  making  and  entering  its  order  or  decree  with- 
out allowing  the  contestants,  at  the  time  proposed  by  them,  to  have 
the  issue  tried,  whether  or  not  the  death  of  the  testator  had  been 
the  result  of  the  illness  under  which  he  suffered  at  the  time  of  the 
execution  of  the  will,  was  proper. 

The  testimony  was  ample  to  support  the  finding  of  the  court  upon 
that  point,  and  the  contestants,  by  not  including  it  among  the  issues 
they  first  submitted  to  the  jury,  and  upon  which  the  jury  found, 
waived  such  right,  and  it  then  became  the  duty  of  the  court  to  con- 
sider the  evidence  and  make  a  finding  thereon.  The  province  of 
the  court  and  jury  in  such  case  is  stated  in  the  estate  of  Thomas 
Collins,  8upra.  ''The  theory  of  this  statute  seems  to  be  as  follows: 
A  paper  is  offered  as  a  will;  it  is  contested  on  any  one  or  more  of 
the  statutory  grounds;  a  jury  is  sworn  to  try  the  issues  raised  by 
the  contestant;  not  to  pass  upon  any  other  fact.  Upon  those  issues 
the  contestant  is  plaintiff,  it  may  happen  that  a  contest  is  raised 
as  to  one  only  of  tne  statutorv  grounds — for  instance,  say,  not  wit- 
nessed. That  issue  is  the  only  one  before  the  jury,  and  their  ver- 
dict will  be  conclusive  upon  it.  But  upon  the  rendering  of  the 
verdict  upon  that  issue,  the  court  could  not  admit  the  will  to  pro* 
bate.  The  court,  not  the  jury,  will  hear  evidence  on  all  the  points 
required  by  the  statute,  not  raised  by  the  contest,  and  admit  or 
reject." 

The  order  of  the  court  admitting  the  will  to  probate  apd  ap- 
pointing Peter  Alferitz  administrator,  etc.,  and  that  denying  a  new 
trial,  ought  to  be  affirmed. 

Sbabls,  C,  and  Belcher,  0.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion 
the  orders  are  affirmed. 
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SUPREME  COURT  OF  NEVADA. 
Thohpson  v.  Beno  Sayings  Bane  et  al. 

Filed  September  18. 1886. 

Ck>BFOBilTION8-~JnDOMKNT  CREDITOR— LIABILITY  FOR  UNPAID  SOBSORIPTION.— A  judg- 
ment creditor  of  a  corporation  may  maintain  an  action  against  a  stockholder,  to  recover  the 
amount  of  the  latter's  unpaid  subscription  to  Che  corporate  stock,  without  having  made  any 
effort  to  induce  the  corporation  to  make  a  call  for  such  subscription. 

The  Same— Statute  of  Limitations,  When  Commences  to  Ron.— The  liability  of  a 
stockholder  of  a  corporation  for  unpaid  subscriptions  is  continuing,  and  the  statute  of  limi- 
tations does  not  commence  to  run  asrainst  the  same  until  it  has  been  set  in  motion  by  some 
adverse  action,  such  as  a  call  by  the  corporation. 

Appeal  from  a  jadgment  of  the  seventh  district  oourt  of  Washoe 
county,  entered  in  favor  of  plaintiff,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.     The  opinion  states  the  facts. 

Wm,  Webster  and  8.  D.  King,  for  the  appellant. 
John  F.  Alexander,  for.  the  respondent. 

BeLenap,  G.  J.  This  is  a  suit  in  equity  brought  by  respondent, 
a  judgment  creditor  of  the  Beno  Savings  Bank,  against  appellant 
Hoffaker,  to  recover  the  amount  of  his  unpaid  subscription  to  the 
capital  stock  of  the  bank.  The  suit  is  based  upon  facts  correspond- 
ing in  all  essential  respects  with  those  in  Thompson  v.  Lake  d  al. » 
6  West  Coast  Bep.,  633,  and  the  decision  in  that  case,  in  so  far  as 
it  is  applicable,  will  be  treated  as  decisive  of  this  one,  without  fur- 
ther notice. 

The  first  objection  which  we  are  asked  to  consider  is,  that  the 
complaint  does  not  state  a  case  entitling  the  plaintiff  to  sue.  It*  is 
urged  that  subscriptions  to  the  capital  stock  of  the  corporation  are 
payable  upon  the  call  of  the  company,  and  that  a  creditor,  to  main- 
tain a  suit  6f  this  nature,  must,  before  instituting  it,  make  an  effort 
to  induce  the  corporation  to  make  the  call,  and  that  no  proper 
effort  in  this  behalf  has  been  made.  In  support  of  this  view,  we 
are  referred  to  a  number  of  cases  holding  that  a  stockholder  or 
creditor  of  a  corporation  may,  under  certain  circumstances,  and  to 
prevent  a  failure  of  justice,  institute  and  control  a  suit  in  his  own 
name,  involving  the  rights  of  the  corporation,  if  it  has  refused  to 
take  action.  In  this  class  of  cases,  the  right  of  action  is  primarily 
in  tiie  corporation,  and  it  is  entitled  to  the  fruits  of  the  litigation^ 
but  the  stockholder  or  creditor  is  allowed  to  sue  in  order  to  protect 
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the  rights  or  property  in  which  he  has  an  interest.  The  principle 
involved  in  these  cases  has  no  application  to  cases  of  the  nature  of 
the  one  at  bar,  which  is  of  the  nature  of  a  creditor's  bill, brought 
by  a  plaintiff  entitled  in  his  own  right  to  the  relief  which  the  judg- 
ment affords. 

Another  objection  arises  upon  the  order  of  the  district  court  over- 
ruling the  defense  interposed  of  the  statute  of  limitationa.  Ap- 
pellant's subscription  to  the  stock  was  made  in  the  month  of  April, 
1876,  and  it  is  said  that  a  recovery  thereon  was  based  within  four 
years  thereafter. 

The  statutes  relating  to  corporations  provide  that  the  by-laws  may 
prescribe  the  times,  manner  and  amounts  in  which  payments  of  sub- 
scriptions to  the  capital  stock  may  be  made.  If  the  by-laws  make 
no  provision  of  this  nature — and  none  was  made  by  the  by-laws  of 
the  bank — the  trustees  have  power  Jto  require  payment  of  such  in- 
stalments as  they  may  deem  proper:  Comp.  Laws,  sec.  3,398.  The 
trustees  of  the  bank,  being  subscribers  to  its  capital  stock,  availed 
themselves  of  the  privilege  afforded  by  the  statute,  and  made  no 
call  except  thirty  per  cent  of  the  amount  subscribed,  at  the  com- 
mencement of  business  operations.  No  action  has  ever  been  taken 
by  them  to  recover  any  portion  of  the  remaining  seventy  per  cent 
of  the  subscribed  capital.  This  unpaid  amount  was  a  part  of  the 
capital  of  the  bank  allowed  to  remain  in  reserve  in  the  hands  of  the 
stockholders,  but  subject  to  call  when  needed.  It  was  a  continuing 
liability  of  the  subscriber,  which  neither  the  indulgence  of  the  trus- 
tees nor  mere  lapse  of  time  could  defeat. 

The  statute.of  limitations  is  not  available  as  a  defense,  because  it 
has  not  been  set  in  motion  by  any  adverse  action,  such  as  a  call  by 
the  corporation  upon  appellant  to  ^ay  his  subscription. 

If  the  insolvency  of  the  corporation  set  the  statute  in  motion,  suf- 
ficient time  had  ^ot  elapsed  when  this  suit  was  commenced  to  bar  a 
recovery:  Allibone  v.  Hagar,  46  Pa.  St.,  48;  Curry  v.  Woodward, 
63  Ala.,  371;  Harmon  v.  Page,  62  Oal.,448;  Thompson  on  Liability 
of  Stockholders,  sees.  290,  291. 

The  judgment  and  order  of  the  district  court  are  affirmed. 
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No.  9.978. 

Msllus  v.  Mellus. 

DeptvrtmaU  Two,    Filed  SepUmbeir  17^  1886, 
AyiBMxsrTB  of  Cokflaint— Whbn  Not  Binding  on  Party.— A  party  to  an  action  ii  not 
boand  by  the  averments  of  a  complaint  in  another  action  to  which  he  is  not  a  party. 
Thb  Rbcobd  Hsld  to  Show  no  Ebbor. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles  counfy, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.    The  opinion  states  the  facts. 

F.  H.  Howard  and  J.  B.  Scott,  for  the  appellant. 
David  Lyon  and  Howard  dt  BdbertSy  lot  the  respondent. 

Foote,  J.  Action  on  four  promissory  notes.  Appeal  from  the 
judgment  for  plaintiff,  and  the  order  denying  defendant  a  new  trial. 

The  complaint  stated  a  cause  of  action  and  the  demurrer  thereto 
was  properly  overruled.  From  the  findings  of  the  court  it  appeared 
that  recovery  on  the  first  note  was,  as  claimed  in  the  answer,  barred  by 
hmitation  under  section  337,  code  of  civil  procedure.  The  recitals 
of  facts  in  those  findings  negative  the  existence  of  all  other  defenses 
set  up  in  the  answer.  And  the  material  issues  raised  by  the  plead- 
ings were  considered  and  passed  upon. 

The  evidence,  although  in  some  respects  conflicting,  sustains  the 
findings,  and  they^  support  the  judgment.  The  court  reserved  its 
ruling  upon  an  objection  made  by  the  plaintiff,  to  the  admission  in  evi- 
dence of  a  complaint  filed  in  another  action  by  E.  A.  Mellus,  assignee 
of  Adelida  Alexander  against  Lalla  Mellus,  and  the  defendant  claims 
lias  never  ruled  thereon. 

A  ruling  should  have  been  made  upon  that  objection,  but  the  de- 
fendant here  suffered  no  injury.  That  complaint  was  incompetent 
as  evidence  in  this  action.  Its  allegations  were  not  binding  on  the 
plaintiff  here.  It  was  filed  in  an  action  which  was  dismissed  before 
that  at  bar  was  brought.  The  parties  to  the  two  actions  were  not 
identical.  The  fifth  point  made  by  the  defendant,  for  the  first 
time  in  this  court,  should  not  be  considered.  The  record  shows  no 
error,  and  the  judgment  and  order  should  be  affirmed. 

Sbabls,  C,  and  Beloheb,  0.  C,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  affirmed. 
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Na  8,014. 

AbGUELLO   V.   BOUBS  ET  AL. 

VepaHment  One,    FiUd  SepUmber  il,  1886. 

Debd— Name  of  Grantes  Inserted  Withodt  Authoritt— Legal  Title.— A  deed,  duly 
signed  and  acknowledged  by  the  grantor,  does  not  convey  the  logal  title,  if,  after  delivery,  the 
name  of  the  grantee  is  inserted  without  any  authority  from  the  grantor.  This  result  follows 
notwithstanding  the  abolition  of  all  distinctions  between  sealed  and  unsealed  instruments. 

The  Same— F088E88I0N  of  Grantee  UNDERCk)in'RACT0FPuRCHA8E.— Nor  will  the  legsl 
title  pass  to  the  grantee  whose  name  is  thus  inserted,  bv  reason  of  the  fact  that  he  had  en- 
tered into  possession  of  the  land,  under  a  contract  of  purchase  with  the  grantor,  and  had  folly 
performed  the  conditions  thereof  on  his  part 

The  Same— Eqditable  Defense  in  Ejectment— Vendee  in  Possession  Under  Coir- 
TRAOT. — Under  the  code  practice  a  defendant  may  plead,  as  a  defense  to  an  action  of  elect- 
ment,  that  he  is  in  possession  under  a  contract  of  purchase,  the  conditions  whereof  have  oeen 
fully  performed  on  his  part;  in  other  words,  that  he  is  in  possession  under  a  contract  which 
gives  him  the  right  of  possession,  and  that  he  is  entitlea  to  retain  the  same  as  against  the 
bare  naked  title  of  his  vendor,  which  the  latter  holds  disconnected  from  any  real  interest 

The  Same  -Facts  Constituting  Equitable  Defense  Must  be  Pleaded.  —But.  whether 
the  defendant  relies  upon  his  equities  merely  as  a  defense  to  the  ejectment,  or  alleges  them  in 
a  cross  bill  and  bases  on  them  a  prayer  for  equitable  relief,  the  facts  on  which  he  relies  rnnst 
be  set  forth  in  the  answer,  as  fully  as  it  would  be  necessarr  to  allege  them  in  the  stating  part 
of  a  bill  in  equity,  praying  a  decree  for  a  conveyance  of  the  legal  title.  In  alleging  such  de- 
fense it  is  always  ssier  to  aver  that  the  price  paid  was  a  just  and  fair  price  and  the  full  value 
of  the  premises. 

The  Same. — ^Under  such  circumstances  the  defendant  will  usually  pray  for  equitable  relief. 
But  if,  by  lapse  of  time  or  for  any  other  reason,  he  may  have  lost  nis  right  to  an  equitable 
decree,  he  will  still  be  entitled  to  rely  on  his  perfect  equity  as  a  defense  to  an  action  brought 
to  deprive  him  of  the  possession. 

AppE.Ui  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  anew  trial.     The  opinion  states  the  facts. 

D.  M.  DelmaSy  for  the  appellant. 

lerry  &  McKinne  and  c7.  H,  Budd,  for  the  respondents. 

McEjnstby,  J.  This  action  is  ejectment  brought  by  plaintiff  as 
devisee  under  the  will  of  Jose  B.  Arguello,  deceased;  the  com- 
plaint alleging  that  Jose  E.  Arguello  .was  seized  in  fee  of  the  prem- 
ises at  the  time  of  his  death. 

The  answer  admits  that  Jose  B.  Arguello  was,  in  his  lifetime  and 
up  to  the  fourteenth  day  of  September,  1876,  the  owner  in  fee  of  the 
premises,  but  alleges  that  on  that  day  he  sold  and  conveyed  said 
premises  to  the  defendant  for  the  consideration  of  four  thousand 
dollars,  which  was  the  full  value  thereof,  and  which  sum  was  on  that 
day  fully  paid  by  defendant  Bours  to  said  Arguello,  and  that  said 
defendant  entered  into  possession  of  said  premises  under  said  sale, 
and  not  otherwise.  That  said  defendant  is,  and  since  said  fourteenth 
day  of  September,  1876,  has  been  the  owner  in  fee  of  said  premises, 
and  that  defendant,  F.  A.  Buhl,  at  the  time  of  the  commencement 
of  this  suit,  occupied  and  now  occupies  said  premises  as  the  tenant 
of  the  defendant  feours,  and  said  Buhl  has  and  claims  no  right,  etc., 
except  as  tenant,  etc. 

If  the  foregoing  is  to  be  construed  as  being,  in  legal  effect,  merely 
a  denial  of  the  averments  of  the  complaint,  the  court  below  erred  in 
refusing  to  g[ive  to  the  jury  the  instruction  asked  by  counsel  for  the 
plaintiff,  which  reads  as  follows : 
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' '  If  the  jniy  believe  from  the  eyidenoe  that  when  the  deed  offered 
in  evidence  herein,  and  dated  September  11,  1876,  came  into  the 
hands  of  the  defendant  B.  W.  Bours,  it  had  already  been  signed 
and  acknowledged  by  J.  B.  Argnello,  and  that  the  name  of  B.  W. 
Boars  did  not  then  appear  therein,  and  that  afterwards  one  Inglis, 
by  direction  of  said  Bours,  in  the  absence  of  said  Arguello,  and 
withoat  any  authority  from  him,  wrote  the  name  of  said  Bours  therein, 
and  that  thereupon  said  Bours  took  said  deed  and  filed  the  same  for 
record,  the  plaintiff  is  entitled  to  your  verdict." 

Certainly,  the  deed  did  not  convey  the  legal  title  if  Arguello 
never  authorized  the  insertion  of  the  name  of  defendant.  That 
such  authorization  might  be  proved  by  circumstantial  evidence 
does  not  affect  the  decision  of  the  question. 

Nor  is  the  decision  of  the  question  affected  by  the  abolition  of  all 
distinctions  between  sealed  and  unsealed  instruments:  Civil  Code, 
1,629.  As  to  unsealed  instruments,  a  blank  could  always  be  filled 
in  by  a  person  authorized  by  the  maker.  But  the  instruction  above 
recited  speaks  of  the  absence  of  ''anv"  authority  from  Jose  B. 
Arguello  for  the  insertion  of  the  name  of  Bours. 

It  is  not  necessary  to  determine  whether  the  averment  that  Jose 
B.  Arguello  ''  conveyed  "  to  defendant  Bours  on  a  certain  day,  and 
that  the  latter,  since  that  day,  has  been  *'  the  owner  in  fee,"  may  be 
disregarded. 

Some  of  the  instructions  given  to  the  jury  were  confusing  and 
erroneous.  The  court  seems  not  to  have  decided  whether  the  answer 
made  an  issue  simply  as  to  the  plaintiff's  legal  title,  or  alleged  equi- 
ties, which  entitled  defendants  to  retain  possession  of  the  demanded 
premises,  but  to  have  treated  it  as  doing  both.  And  the  jury  were 
authorized  (so  far  as  the  court  below  could  authorize  the  jury)  to 
base  their  general  verdict  either  6n  a  finding  that  plaintiff  did  not 
have  the  legal  title,  or,  if  plaintiff  had  the  legal  title,  that  defendant 
Boars  was  entitled  to  retain  the  possession  by  virtue  of  an  executed 
oontract  of  sale  and  purchase.  To  reach  the  second  question  sug- 
gested (was  the  defendant  in  possession  under  such  contract  fully 
executed  on  his  part),  the  jury  were  authorized  to  construe,  inter- 
pret and  determine  the  legal  effect  of  an  instrument  in  writing. 
*'If  the  jury  believe  *  *  *  that  said  Arguello  signed  and 
acknowledged  a  deed  for  said  property,  and  sent  the  same  to  the 
defendant,  omitting  to  insert  tne  name  of  the  grantee,  that  by  rea- 
son of  said  omission,  the  deed  signed  by  the  said  Arguello  was  not 
sufficient  to  pass  title,"  etc. 

The  court  also*charged :  **  If  the  jury  believe,  from  the  evidence, 
that  when  the  deed,  offered  in  evidence  herein,  came  into  the  hands 
of  the  defendant  Bours,  it  had  already  been  signed  and  acknowledged 
by  J.  B.  Arguello,  and  that  the  name  of  B.  W.  Bours  did  not  ap- 
pear therein,  and  that  afterwards  one  Inglis,  b^  direction  of  defend- 
ant, in  the  absence  of  said  Arguello,  and  without  any  authority 
from  him,  wrote  the  name  of  said  Bours  therein,  and  that  there- 
apon  said  Bours  took  said  deed  and  filed  the  same  for  record,  then 
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such  deed,  the  ooort  instmcts  you,  would  not  be  sufficient  to  pass 
the  title,  unless  you  further  find,  from  the  evidence,  that  the  defend* 
ant  purchased  the  premises  therein  named,  from  said  Arguello,  paid 
l^e  purchase  price,  and  entered  into  and  held  possession  thereof, 
claiming  the  same  as  his  own,  by  virtue  of  such  purchase  and  pay- 
ment." 

The  jury  were  thus  told,  in  effect,  that,  although  the  name  of 
Bours  was  inserted  in  the  "  deed*' without  any  authority,  express  or 
implied,  from  Arguello,  yet  such  deed  would  be  sufficient  "to  pass 
the  title,"  if  the  defendant  purchased  the  premises,  paid  the  pur- 
chase price  and  entered  int6  possession,  etc.  This  must  be  con- 
strued as  an  instruction  that,  if  defendant  entered  under  a  contract, 
and  had  fully  performed  its  conditions  on  his  part,  the  legal  title 
passed  to  him  by  the  deed. 

For  these  reasons,  the  judgment  and  order  must  be  reversed. 

Inasmuch,  however,  as  another  question  has  been  discussed  by 
counsel,  we  deem  it  proper  to  say  that,  under  our  system  of  practice, 
a  defendant  may  plead,  as  a  defense  to  ''ejectment,"  that  ne  is  in 
possession  under  a  contract  of  purchase,  the  conditions  whereof  have 
been  fully  performed  on  his  part;  in  oiher  words,  that  he  is  in  pos- 
session under  a  contract,  which  gave  him  the  right  of  possession, 
and  that  he  is  entitled  to  retain  possession  as  against  the  bare,  naked 
title  of  his  vendor,  which  the  vendor  holds  disconnected  from  any 
real  interest.  A  perfect  equity,  united  to  the  possession,  is,  under 
our  system,  equivalent  for  all  purposes  of  defense  to  a  legal  title: 
Morrison  v.  Wilson,  13  Gal. ,  494.  A  vendee  in  possession  under 
an  executory  contract,  the  conditions  of  which  have  been  performed 
on  his  part,  may  avail  himself  of  his  equitable  title  as  a  defense  to 
an  action  of  ejectment  brought  a^nst  him  by  the  holder  of  the 
legal  title :  Love  v.  Watkins,  40  Id.,  547.  A  mere  equitable  title  to 
land,  if  of  such  a  character  as  in  equity  entitles  the  holder  to  the 

Eossession,  is  a  sufficient  defense  to  an  action  for  the  possession 
rought  by  the  holder  of  the  legal  title:    Willis  v.  Wozencraft, 
22  Id..  607. 

But  whether  a  defendant  relies  upon  his  equities  merely  as  a  de- 
fense to  the  ejectment,  or  alleges  them  in  a  cross  bill,  and  bases  on 
them  a  prayer  for  equitable  relief,  the  facts  must  be  fully  set  forth  in 
the  answer,  as  fully  «s  it  would  be  necessary  to  allege  them  in  the 
stating  part  of  a  bill  in  equity,  praying  a  decree  for  a  conveyance  of 
the  legd  title:  Miller  v.  Fulton,  47  Oal.,  146;  Bruck  v.  Tucker,  42 
Id.,  352;  Kentfield  v.  Hayes,  57  Id.,  411.  In  Eenyon  v.  Quinn,  41 
Cal.,  325,  and  Cadiz  v.  Majors,  33  Gal.,  288,  the  equities  of  the  de- 
fendant were  not  pleaded.  The  dida  in  the  decisions  of  cases 
where  the  answer  consisted  of  mere  denials,  that  the  equitable  de- 
fense should  be  pleaded  with  a  prayer  for  affirmative  relief,  are  not 
to  be  regarded  as  authoritative. 

In  an  action  of  *'  ejectment"  by  a  plaintiff  having  the  legal  title, 
the  defendant  may  rely  on  a  contract  of  purchase  which  gave  him 
the  right  of  entry,  and  which  has  been  completely  executed  and 
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performed  on  his  part,  together  with  his  continued  possession.  Bui 
all  the  facts  on  which  he  relies  should  be  averred  in  the  answer.  In 
view  of  the  intimation  in  Bruck  v.  Tucker,  it  will  always  be  safer  to 
aver  (as  was  done  in  this  case)  that  the  price  paid  was  a  just  and 
fair  price  and  the  full  value  of  the  premises. 

Oi  course,  under  such  circumstances,  the  defendant  will  usually 
pray  for  equitable  relief.  If,  by  lapse  of  time,  or  for  any  other 
reason,  he  may  have  lost  his  right  to  an  equitable  decree,  he  will 
still  be  entitled  to  rely  on  his  perfect  eijuity  as  a  defense  to  an  action 
brought  to  deprive  him  of  the  possession. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  triaL 

Boss,  J.,  and  MoKee,  J.,  concurred. 


No.  9,978. 

Murphy  v.  Snyder. 

DevaHment  Two,    FiUd  SepUmber  U,  1885, 

FoRCiBLB  Detmnkr— AoTiON  BT  Lebsee.— Lease  AS  EVIDENCE.— In  an  aotion,  by  a  leasee, 
for  a  forcible  detainer,  his  lease  is  admissible  in  evidence,  in  oonnection  with  his  former  pos- 
session, to  show  the  extent  of  such  possession,  and  that  he  was  entitled  thereto. 

The  Same— Conclusions  of  Law  in  Findings.— In  such  action,  a  direction  by  the  oourt, 
added  at  the  conclusion  of  the  findings  of  fact,  that  **  judgment  be  entered  in  accordance 
with  the  foregoing  findings  in  favor  of  ^laintifif  for  restitution  of  said  premises,  and  for  his 
costs  and  disbursements  in  this  action,"  is  equivalent  to  a  conclusion  of  law,  that  the  plaintiff 
is  entitled  to  recover  the  possession  of  the  premises  sued  for. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiflf,  and  from  an  order  denying 
the  defendant  a  new  trial.  On  the  trial,  the  plaintiff  was  permitted 
to  give  in  evidence  a  lease  of  the  premises,  under  which  he  claimed* 
The  further  facts  appear  in  the  opinion. 

R.  M.  DiUardf  G.  E.  Huse,  J.  T.  Bicharda,  and  J.  J.  Boyce,  for 
the  appellants. 

McNuUa  A  Oglesby,  for  the  respondent. 

Thornton,  J.  Action  for  a  forcible  detainer.  There  was  no  error 
in  admitting  in  evidence  the  lease  to  plaintiff.  It  was  admissible  in 
connection  with  plaintiff's  former  possession  to  show  the  extent  of 
such  possession. 

In  an  action  for  a  forcible  detainer,  the  plaintiff  is  entitled  to  re- 
cover on  showing  the  forcible  detainer,  and  that  he  is  entitled  to  the 
possession  at  the  time  of  such  forcible  detainer  :*0.  C.  P.,  sec.  1,172. 
The  lease  was  admissible  also,  to  show  that  plaintiff  was  entitled  to 
thepossession. 

The  objections  of  plaintiff  to  certain  questions  asked  by  defendant 
of  witness  Mullaney,  were  properly  sustained — ^as  was  also  the  ob* 
jection  to  a  question  asked  plaintiff.  These  questions  related  to  mat- 
ters which  were  entirely  irrelevant  to  the  issues  to  be  tried. 
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There  was  evidence  tending  to  prove  the  allegations  of  the  com- 
plaint. 

It  is  nrged  that  the  court  below,  in  giving  its  decision,  stated  no 
conclnsion  of  law.  The  record  shows  that  after  finding  the  facts 
the  court  adds  this  direction :  '*  Let  judgment  be  entered  in  accord- 
ance with  the  foregoing  findings  in  favor  of  plaintiff  for  restitution 
of  said  premises,  and  for  his  coats  and  disbursements  in  this  action." 

Tiiis,  in  our  judgment,  is,  in  substance,  a  conclusion  of  law  stated 
by  the  court,  that  the  plaintiff  is  entitled  to  recover  the  possession 
of  tbe  premises  sued  for.  It  would  be  yielding  too  far  to  mere  form 
to  hold  that  the  above  is  not  a  conclusion  of  law. 

Judgment  and  order  affirmed. 

Mymck,  J.,  and  Morrison,  C.  J.,  concurred. 


No.  11,217. 

Dalzell  v.  Superiob  CSoubt  of  San  Benito  County. 

DeparUHerU  One,    Filed  September  tS,  1886. 

Appeal  rROM  Jdstice's  Codrt— Sibyice  of  Notice  of— Affidavit  of.— Where  the 
record  of  a  caae  on  appeal  from  a  justice's  court  is  silent  as  to  service  of  the  notice  of  appeal, 
the  fact  of  service  may  be  proved  b^  affidavit;  but  the  affidavit  must  show  that  aU  the  re- 
•quirements  of  the  law  to  effect  service  were  complied  with. 

The  Same— Affidavit  of  Service  on  Attorney  Absent  from  Office.— An  affidavit 
of  service  which  states  that  the  notice  of  appeal  was  served  on  the  attorney  for  respondent 
"  by  leaving  it  on  the  desk  of  said  attorney  m  the  front  room  of  his  law  office  *  *  *  be- 
tween the  hours  of  eight  in  the  morning  and  six  in  the  afternoon  of  the  sixth  day  of  June, 
1885,  •  *  *  and  that  there  was  no  person  in  said  front  room  of  said  office  at  the  time 
said  notice  of  appeal  was  left  there,"  is  insufficient  to  show  constructive  service  of  the  notice 
upon  an  attorney  absent  from  his  office,  under  section  1,011  of  the  code  of  civil  procedure. 

The  Same— Service  of  Notice  Jcribdictional— Dismissal  of  Appeal.— Service  of  such 

notice  of  appeal  is  a  jurisdictional  fact,  and  if  service  has  not  been  made  within  statntoiy 

'  time,  and  according  to  the  reauirements  of  the  statute,  the  appellate  court  derives  from  the 

notice  no  actual  jurisdiction  ot  the  case,  and  the  appeal  is  dismissible  ex  mero  motti,  or  on 

motion  of  respondent,  for  want  of  jurisdiction. 

Application  for  writ  of  review.    The  opinion  states  the  facts. 
MorUgamery  dk  Scott  and  N.  G.  Brigga,  for  the  petitioner. 
B.  B.  McOloskey,  for  the  respondent.  • 

McKeb,  J.     Application  for  a  writ  of  review. 

It  appears  from  the  allegations  of  the  petition  that  the  superior 
court  of  Ban  Benito  county,  upon  the  hearing  of  a  motion  to  dis- 
miss an  appeal  taken  from  a  judgment  rendered  by  a  justice's  court, 
finding  i^at  there  was  no  notice  of  appeal  to  give  the  court  actual 
jurisdiction  of  the  case,  ordered  a  dismissal  of  the  appeal;  and  it 
is  contended  that  this  order  was  in  excess  of  the  jurisdiction  of  the 
court,  and  void,  because  seiTice  of  the  notice  of  appeal,  as  pre- 
scribed bj  law,  was  substantially  proved  upon  the  hearing  of  the 
motion  to  dismiss. 

The  papers  in  the  case,  transmitted  by  the  justice  to  the  superior 
court,  did  not  show  any  service  whatever.     But,  pending  the  motion 
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made  to  dismiss  the  appeal  on  that  ground^  appellant's  attorney  filed 
an  affidavit,  npon  whion  it  was  claimed  that  serrioe  of  the  notice  of 
appeal  had  been  made  upon  the  attorney  of  the  adverse  party  dor- 
bg  his  absence  from  his  office. 

Where  the  record  of  a  case  on  appeal  from  justice's  court  is  silent 
as  to  service  of  the  notice  of  appeal,  the  fact  of  service  may  be 
proved  by  affidavit,  but  the  affidavit  must  show  that  all  the  require- 
ments of  the  law  to  effect  service  were  complied  with :  Mendioca  v. 
Orr,  16  Cal.,  368;  Doll  v.  Smith,  32  Id.,  476.  Service  is  effected 
by  personal  delivery  of  a  copy  of  the  notice  to  the  adverse 
party,  or  his  attomev;  or  it  may  be  made  during  the  absence  of  the 
attorney  from  his  office,  if  the  office  be  open,  by  leaving  the  notice 
*  *  *  with  his  clerk,  or  other  person  jn  charge  of  the  office,  or, 
if  there  is  no  person  in  the  office,  oy  leaving  it  between  the  hours 
of  eight  in  the  morning  and  six  in  the  afternoon  in  a  conspicuous 
place  in  the  office,  eto. :  Subdivision  1,  section  1,011,  C.  C.  P. 

The  affidavit  of  service  states  that  the  notice  of  appeal  was  served 
on  the  attorney  for  respondent  "  by  leaving  it  on  the  desk  of  the  said 
attorney  in  the  front  room  of  his  law  office  *  *  *  between  the 
hours  of  eight  in  the  morning  and  six  in  the  afternoon  of  the  sixth 
of  June,  1885,"  *  *  *  and  "that  there  was  no  person  in  said 
front  room  of  said  office  at  the  time  said  notice  of  appeal  was  left 
there,"  eto. 

This  is  insufficient  to  show  constructive  service  of  notice  upon  an 
attorney  absent  from  his  office.  Taking  as  incontrovertible  tne  fact 
that  the  attorney  upon  whom  service  was  attempted  to  be  made,  was 
not  in  the  front  room  of  his  office  at  the  time,  his  absence  from  his 
office  is  not  deducible  from  the  fact.  It  is  not  claimed  that  ' '  the 
attorney  of  respondent"  got  the  notice.  In  fact,  tiiie  affidavit  states 
the  attorney  complained  that  ''  he  would  not  have  known  that  an 
appeal  had  been  taken  if  he  had  not  seen  it  in  the  newspapers." 

The  proof  of  service  was  therefore  legally  insufficient,  and  the 
court  did  not  exceed  its  jurisdiction  in  so  determining  and  in  order- 
ing a  dismissal  of  the  appeal.  Service  of  notice  of  an  appeal  is  a 
jurisdictional  fact;  and  if  service  has  not  been  made  witnin  statu- 
tory time,  and  according  to  the  requirements  of  the  statute,  to  effect 
service,  the  appellate  court  derives  from  the  notice  no  actual  jurisdic- 
tion of  the  case,  and  the  appeal  is  dismissible  ex  mero  motu,  or  on 
motion  of  respondent,  for  want  of  jurisdiction:  Coker  v.  Superior 
Court,  58  Cal.,  177;  Trobock  v.  Caro.  60  Id.,  304. 

Application  for  writ  denied. 

Boas,  J.,  and  MoEinstby,  J.,  concurred. 
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No.  9,342. 

MoElNNEY  £T  AL.  V.  BOBEBTS. 

DepaHment  Two,    FUed  September  2S,  1885. 

Slander— Allboation  on  Infobmation  and  Belief.— In  an  action  for  slander,  an  alien- 
tion  in  the  complaint  that  on  a  certain  date,  and  in  the  presence  of  a  certain  person,  '*  as  we 
plaintiffs  are  informed  and  believe,"  the  defendant  spoke  the  following  words,  etc.,  is  not  a 
sufficient  averment  of  the  speaking.  Such  defect  goes  to  the  sufficiency  of  the  facts  stated, 
and  not  to  the  manner  of  stating  them,  and  may  be  taken  advantage  of  by  a  general  de- 
murrer. 

The  Same— Counsel  Fees  Must  be  Included  in  Cost  Bill.— A  defendant  in  such  ac- 
tion, in  whose  favor  judgment  is  rendered,  is  not  entitled  to  recover  counsel  fees,  under  fche 
act  of  March  23,  1872,  unless  the  same  are  included  in  his  memorandum  of  costs. 

Appeal  from  a  judgment  of  the  superior  ooart  of  Stanislans 
comity,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Schdl  &  Bond,  for  the  appellants. 
W.  E.  Turner,  for  the  respondent. 

Seabls,  G.  Plaintiffs  are  husband  and  wife,  and  this  is  an  action 
to  recover  damages  for  slanderous  words  alleged  to  have  been  spoken 
of  and  concerning  the  latter  by  defendant. 

A  demurrer  to  the  complaint  was  sustained,  and  plaintiffs  declin- 
ing  to  amend,  final  judgment  was  rendered  in  ifavor  of  defendant  for 
one  hundred  dollars,  counsel  fees,  as  provided  by  section  7  of  an  act 
concerning  actions  for  libel  and  slander,  approved  March  23,  1872, 
and  for  costs  in  the  sum  of  seven  dollars  ana  seventv-five  cents.  A 
memorandum  of  costs  was  made  out,  served  and  filed,  as  required 
by  section  1,033  of  the  code  of  civil  procedure,  but  which  did  not 
include  the  one  hundred  dollars  allowed  by  the  court  as  a  counsel 
fee. 

Appellants  claim  that  the  court  erred : 

First — In  sustaining  the  demurrer  to  the  complaint,  and 

Second — ^In  including  the  sum  of  one  hundred  dollars  as  counsel 
fees  in  the  judgment,  the  same  not  having  been  mentioned  in  the 
memorandum  of  costs  as  filed. 

The  language  complained  of  is  set  forth  in  the  complaint  as  fol- 
lows: 

II.  That  on  the  first  day  of  March,  1883,  as  the  plaintiffs  are  in- 
formed and  believe,  at  the  count}^  of  Stanislaus,  the  defendant,  ad- 
dressing William  Walker,  spoke  in  the  presence  of  said  William 
Walker  and  Gteorge  M.  Dewel,  the  following  words,  to  wit:  **  If  you 
wish  to  see  or  talk  to  any  woman,  go  over  the  river  and  talk  to  your 
paramour,  Mrs.  W.  McKinney.  By  God,  sir,  she  is  over  at  my  house 
visiting  to-day." 

in.  That  said  words  were  spoken  concerning  the  plaintiff,  Susan 
McEinney. 

lY.  That  said  words  were  false,  except  that  the  said  plaintiff, 
Susan  McKinney,  was  at  the  house  of  said  defendant  on  said  day, 
visiting. 

The  allegation  of  the  complaint  is : 
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''That on  the  first  day  of  March,  1883,  astheplaintifb  are  informed 
and  believe,  at  the  county  of  Stanislaus,  the  defendant,  addressing 
William  Walker,  spoke  in  the  presence  of  said  William  Walker  and 
Georjg^e  M.  Dewel  the  foUowing  words,  to  wit:" 

Pliontiflb  are  informed  and  belieye  defendant  spoke  certain  words. 
Is  this  a  sufficient  averment  of  the  speaking  ? 

Plainti£b  might  have  been  informed,  and  might  have  believed  the 
defendant  to  have  spoken  the  words  as  charged,  and,  yet,  it  may 
not  have  been  true. 

Would  proof  that  they  were  so  informed,  and  that  they  thus  be- 
lieved, be  sufficient  to  sustain  the  action  ?    We  think  not. 

If  denied,  the  proofs  should  show  the  words  to  have  been  spoken 
by  the  defendant,  or  the  action  must  fail 

No  amount  of  proofs  that  plaintiffs  were  informed  defendant  had 
thus  spoken,  and  that  they  believed  it,  would  suffice  to  establish  the 
fact. 

The  allegata  and  probata  should  concur. 

The  averments  of  the  complaint  should  be  as  precise  and  specific 
as  the  proofs  are  required  to  be.  * 

The  language  used  does  not  exclude  the  hypothesis  that  defend- 
ant did  not  speak  the  words.  It  may  be  all  true,  and  the  defend- 
ant be  entirely  innocent. 

Had  plaintiffs  stated  that  upon  information  and  belief  they  averred 
defendant  spoke  the  words  in  question,  quite  a  different  proposition 
would  be  presented. 

Suppose  defendant  had  failed  to  answer,  What  would  have  been 
Ihe  effeet  of  admitting  the  allegations  of  the  complaint  ? 

Why,  simply  that  plaintiffs  were  so  informed,  and  not  that  it  was 
true,  but  that  they  believed  it  to  be  true. 

We  think  the  defect  goes  to  the  sufficiency  of  the  facts  stated,  and 
not  to  the  mode  of  stating  them,  and,  therefore,  that  it  can  be  reached 
by  a  general  demurrer,  and  that  for  this  reason  the  demurrer  was 
properly  sustained. 

2.  As  to  the  action  of  the  court  in  including  the  counsel  fee  in 
its  judgment,  the  same  not  having  been  included  in  the  memoran- 
dum of  costs  filed,  the  order  of  the  court  was  that  defendant  have 
judgment  for  his  costs,  and  thereupon  the  clerk  seems  to  have  en- 
tered the  judgment  for  not  only  the  amount  included  in  the  cost 
bill,  but  also  for  the  counsel  fee  of  one  hundred  dollars. 

Section  7  of  the  statutes  of  1871-72,  p.  633,  provides  as  follows: 

"  In  case  the  action  is  dismissed  or  the  defendant  recover  judg- 
ment, he  shall  be  allowed  one  hundred  dollars  to  cover  counsel  fees, 
in  addition  to  the  other  costs,  and  judgment  therefor  shall  be  en- 
tered accordingly." 

This  court  construed  the  above  section  in  Jacobi  v.  Bauer,  66  Oal., 
664,  and  held  it  did  not  have  the  effect  of  entitling  a  party  to  recover, 
except  in  those  cases  where,  under  the  code  of  civil  procedure,  he 
beeame  entitled  to  costs,  and  accordingly  held  that,  in  a  case  of 
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slander,  a  plaintiff  who  recovered  less  than  three  hundred  dollars 
was  not  entitled  to  one  hundred  dollars  to  cover  counsel  fees. 

It  is  allowed  to  cover  counsel  fees  in  addition  to  the  other  costs. 

Treating  it  as  costs,  and  it  becomes  necessary  that  the  amount 
thereof  should  be  included  in  the  memorandum  filed,  pursuant  to 
section  1,033  of  the  code  of  civil  procedure. 

Not  having  been  included  in  the  cost  bill  as  filed,  it  was  waived. 

We  think  the  judgment  of  the  court  below  should  be  modified 
by  striking  out  the  sum  of  one  hundred  dollars,  allowed  as  counsel 
fees,  and  that  in  all  other  respects  it  should  be  affirmed. 

FooTB.  C,  and  Belcheb,  C.  C,  concurred. 

Bt  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  ordered  modified  by  striking  therefrom  the  sum  of 
one  hundred  dollars,  allowed  as  counsel  fees,  and  in  all  other 
respects  the  judgment  is  affirmed. 


No.   11,018. 

Hall  v.  Superior  Court  op  El  Dorado  County. 

In  Bcmk.     Filed  September  t4^  1885. 

Appeal  from  Justice's  Court— Time  in  which  to  Perfect.— Where  a  notice  of  lippeal 
from  a  justice's  court  is  served  and  filed,  and  the  undertaking  on  appeal  is  filed,  within  the 
time  prescribed  by  statute,  th«  su^rior  court  obtains  jurisdiction  of  the  appeal^  and  cannot 
dismiss  the  appeal  for  want  of  jurisdiction.  The  mere  order  in  which  the  acts,  neoessaiT  to 
the  perfection  of  the  appeal,  are  done,  is  immaterial,  when  done  within  the  time  limiiBd  by 
the  statute. 

Applioation  for  a  writ  of  certiorari.  The  opinion  states  the 
facts. 

Oeorge  G.  BlancTuird  and  Charles  A.  Sunsler,  for  the  petitioner. 
Inoin  dk  Irmuy  for  the  respondent. 

Morrison,  C.  J.    Application  for  a  writ  of  certiorari. 

The  petition  in  this  case  sets  forth  that  on  the  foorteenth  day  of 
Jnne,  1884,  one  William  Went  recovered  a  judgment  against  peti- 
tioner in  a  justice's  court,  in  the  county  of  El  Dorado,  for  a  sum 
of  money  therein  stated.  That  on  the  twenty- third  day  of  June  a 
notice  of  appeal  in  said  case  was  served  and  filed  on  the  following 
day,  and  on  the  twenty-eighth  of  June,  1884,  a  bond  on  appeal  was 
duly  filed. 

The  petition  alleges  that  the  appeal  was  in  all  respects  regular  and 
according  to  law,  but  that  on  the  eleventh  day  of  February,  1886» 
the  cause  was  brought  on  for  hearing  before  the  superior  court  of 
El  Dorado  county,  when  a  motion  was  made  to  dismiss  the  appeal, 
which  was  granted  on  the  grounds,  as  the  order  of  dismissal  snows, 
' '  that  the  notice  of  appeal  was  served  on  the  twenty- third  day  of 
June,  1884,  and  filed  on  the  twenty-fourth.  That  the  bond  was  filed 
on  the  twenty-eighth." 
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There  is  no  doubt  that  the  reasons  assigned  by  the  coort  for  mak- 
ing the  order  of  dismissal  were  wholly  insufficient.  The  notice  of 
appeal  was  ^yen  in  time,  was  filed  in  time,  and  so  was  the  bond  filed 
within  the  time  filed  by  law.  All  of  these  questions  were  before  the 
court  and  decided  in  the  case  of  Coker  v.  The  Superior  Oourt 
of  Colusa  Oounty,  58  Oal.,  77.  It  was  there  held  that  "  to  effect- 
uate an  appeal  U'om  the  judgment  of  a  justice  of  the  peace,  three 
things  are  necessary,  viz. :  The  filing  of  a  notice  of  appeal  with  the 
justice,  the  service  of  a  copy  of  the  notice  upon  the  adverse  party, 
and  the  filing  of  a  written  undertaking;  and  all  these  must  be  done 
within  thirty  dajs after  the  rendition  of  the  judgment:  Sections  974- 
978,  code  of  civil  procedure."  Here  the  notice  of  appeal  was  served 
and  filed  and  the  undertaking  on  appeal  was  filed  within  the  time 
prescribed  by  the  statute,  but  not  in  the  order  named  in  the  statute. 
The  mere  order  in  which  the  acts  are  done  is  not  material,  but  when 
done  within  the  time  limited  the  appeal  is  perfected:  Ooker  v.  Su- 
perior Court,  supra. 

The  Coker  case  is  very  much  in  point  and  settles  the  question  that 
the  appeal  was  improperly  dismissed  on  the  grounds  stated  in  the 
order  of  dismissal. 

We  have  shown  that  the  appeal  was  regularly  taken  according  to 
the  provisions  of  the  code,  and  the  case  was,  therefore,  properly  in 
the  superior  court  for  trial.  Had  that  oourt  the  right  to  dispose  of 
the  appeal  in  the  summary  manner  in  which  it  did,  or  was  it  not  the 
duty  of  the  court,  under  the  circumstances,  to  dispose  of  the  case 
on  its  merits  ?  The  court  said,  in  the  case  of  Levy  v.  Superior 
Court  of  Yolo  Countj,  6  W.  C.  Bep.,  127:  "  The  court  (the  superior 
court)  can  neither  give  to  itself  jurisdiction  by  holding  an  insuffi- 
cient undertaking  sufficient,  nor  divest  itself  of  jurisdiction  by  hold- 
ing a  sufficient  bond  insufficient." 

x^either  could  the  superior  court,  in  the  case  now  before  us,  divest 
itself  of  the  jurisdiction  properly  vested  in  it  by  the  appeal,  bv  an 
arbitrary  order  dismissing  the  appeal  in  the  manner  complained  of. 

The  order  of  the  court  below  dismissing  the  appeal  is  hereby  an- 
nulled and  the  cause  remanded  to  the  oourt  below  to  proceed  in  the 
same  according  to  the  principles  contained  in  this  opinion. 

Mtsiok,  J.,  McEee,  J.,  and  Thobnton,  J.,  concurred. 


No.  9,904. 

Estate  of  Lutz,  Deoeased. 

Department  One,    Filed  September  S4,  1885, 

Obdbb  RsruBiNO  to  Vacate  Order  fob  Distribution  not  Appealable. —An  order  re- 
fofling  toset  aside  and  vacate  a  former  order  of  distribution  and  settlement  of  the  final  account 
of  an  executor,  is  not  appealable,  under  subdivision  3  of  section  963  of  the  code  of  civil  pro- 
eedoret. 

Appeal  from  an  order  of  the  superior  court  of  Sacramento  county. 
The  opinion  states  the  facts. 
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S.  F.  Oeily  and  Z).  E.  Alexander ^  for  the  appellant. 
L.  S,  Taylor,  for  the  respondent. 

FooTE,  C.  The  only  matter  disclosed  by  the  record  here,  which 
this  court  should  consider,  is  the  appeal  from  an  order  of  the  court 
below,  refusing  to  set  aside  and  vacate  a  former  order  of  distribu- 
tion and  settlement  of  the  final  account  of  an  executor. 

In  our  opinion,  such  an  order  is  not  included  in  those  enumer- 
ated in  subdivision  3  of-  section  963,  code  of  civil  procedure,  and 
the  appeal  should  be  dismissed:  Blum  v.  BrownstoneJBros.,  50  Cal., 
293;  Estate  of  Callahan,  60  Cal.,  232;  Estate  of  Dean,  62  Cal.,  613. 

Seabls,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  appeal  is  dismissed. 


No.  9,775. 

Friend  and  Terry  Lumber  Co.  v.  Millbr. 

Ikvartment  One,    Filed  September  S4, 1886,     - 

Intbbbst  how  Allboed— Not  a  Separate  Caubb  of  Action. ^In  aa  Action  for  «oodB 
sold  and  delivered,  interest  on  the  principal  debt  due  does  not  constitute  a  separate  cause  of 
action.  And  the  simple  statement,  in  concise  lan^a^ife.  that  a  given  sum  is  due  for  interest, 
does  not  render  the  complaint  ambiguous,  unintelligible  or  uncertain,  in  any  respect. 

Bbbaob  of  Gontraot  to  Fubnisu  Matebials— Measure  of  Damages.— Plaintiff  coo' 
tracted  to  deliver  to  the  defendant,  certain  piles  to  be  used  in  fulfillment  of  a  contract  be- 
tween the  latter  and  the  drainage  commissioners.  Plaintiff  had  knowledge  of  the  use  for 
which  the  piles  were  intended.  In  an  action  to  recover  for  the  value  of  sucn  piles*  AeM,  that 
the  defendant  was  not  entitled  to  show,  that  by  reason  of  the  delay  of  plaintiff  in  fumiBhing 
the  piles,  he  was  prevented  from  completing  his  contract  for  so  long  a  time,  that  he  did  not 
realize  the  money  therefor,  which,  but  for  such  delay,  he  would  have  received  from  the  state, 
through  the  drainage  commissioners. 

The  Same— Proximate  and  Remote  Cause. —The  failure  of  plaintiff  to  deliver  the  piles 
in  time  was  a  remoU  not  a  prfxeimaU  cause  of  defendant's  failure  to  receive  compensation  on 
his  contract.  Such  loss  was  not  one  **  which,  in  the  ordinary  course  of  things,  would  be 
likely  to  result "  from  a  failure  to  deliver  under  the  contract. 

Appeal  from  a  judgment  of  the  superior  court  of  Saoramento 
oounty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Orove  L.  Johnson,  for  the  appellant. 
Young,  Young  dt  Dunn,  for  the  respondent. 

Searls,  C.  Action  to  recover  one  thousand  ei^ht  hundred  and 
seven  dollars  and  forty  cents  for  lumber,  building  material  and 
piles,  sold  and  delivered  by  plaintiff  to  defendant. 

Plaintiff  had  a  verdict  for  one  thousand  and  eighty-seven  dollars 
and  ninety  cents,  upon  which  judgment  was  entered.  The  appeal  is 
taken  from  the  judgment  and  from  an  order  denying  a  motion  for 
new  trial. 

Defendant  interposed  a  demurrer  to  the  complaint,  which  was 
overruled.  The  demurrer  was  properly  overruled.  The  plead- 
ing, after  averring  the  indebtedness  of  defendant  in  the  sum  of 
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one  thonsand  five  hundred  and  sevenfy-eight  dollars  and  ninety- 
seven  cents,  on  accoant  of  certain  lumber,  building  material,  etc., 
sold  and  delivered  to  defendant  by  plaintiff,  between  October, 
1880,  and  August,  1882,  proceeds  to  aver  that  defendant  is  further 
indebted  in  the  sum  of  two  hundred  and  twenty-^ight  dollars 
and  forty-three  cents,  on  account  of  interest  to  August  1,  1882, 
due  on  said  sum.  The  interest  was  but  an  incident  of  the  principal 
thing,  the  debt  due  to  plaintiff;  it  did  not  constitute,  and  was  not 
treated  in  the  complaint  as  forming  a  separate  cause  of  action. 
The  simple  statement,  in  concise  language,  that  a  given  sum  was 
due  for  interest  up  to  a  given  date  on  the  principal  sum,  did  not 
render  the  complaint  ambiguous,  unintelligible  and  uncertain  in  any 
respect. 

At  the  trial,  defendant  introduced  testimony  tending  to  show  that 
he  contracted  with  plaintiff  for  certain  piles  and  lumber,  to  be  used 
in  pursuance  of  a  contract  with  the  drainage  commissioners,  which 
he  had  agreed  to  finish  within  a  given  time,  all  of  which  was  known 
to  plaintiff,  who  agreed  to  furnish  the  same  when  required. 
Defendant  then  offered  to  prove  that  plaintiff  failed  to  furnish  the 
piles  in  time,  whereby  he  was  delayed  in  the  completion  of  his  con- 
tract, and  failed  to  realize  the  money  therefor,  which,  but  for  such 
delay,  he  would  have  received  from  the  state  through  the  drainage 
commission.  The  testimony  was  offered  in  various  forms,  but 
all  tending  to  the  same  end,  viz.,  to  show  that,  bv  the  delay  of 
plaintiff,  defendant  was  prevented  from  completing  his  contract  for 
so  long  a  time  that  he  did  not  receive  his  pay  from  the  state,  was 
compelled  to  borrow  money  to  carry  on  the ''work  that  the  piles 
were  to  be  used  in,"  etc. 

It  was  objected  to  this  evidence,  that  it  was  irrelevant,  immaterial 
and  incompetent;  that  the  damages  sought  to  be  proven  were  too 
remote;  that  the  act  under  which  defendant  was  acting  was  invalid, 
etc. 

The  objection  was  sustained,  and  the  action  of  the  court  is  as- 
signed as  error. 

The  damages  sought  to  be  proven  were  not  the  proximate  result 
of  plaintiff's  violation  of  its  contract. 

Section  3,300  of  the  civil  code  provides  that  "for  the  breach  of 
an  obligation  arising  from  contract,  the  measure  of  damages,  except 
where  otherwise  expressly  provided  by  this  code,  is  the  amount 
which  will  compensate  the  party  aggrieved  for  all  the  detriment 
proximately  caused  thereby,  or  which,  in  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom." 

Bules  prescribing  the  measure  of  damages,  based  upon  such  prin- 
ciples of  justice  and  equity  as  shall  be  uniform,  definite  and  exact, 
are  not  readily  formulated. 

We  know  of  no  branch  of  the  law  in  which  greater  conflicts  and 
contradictions  exist  than  are  to  be  found  in  the  adjudicated  cases  on 
this  subject. 
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Tlie  most  that  has  been,  or  that  oan  be,  done  is  to  formulate  saoh 
arbitrary  rules  as,  the  subject  to  which  they  are  applied  considered, 
will  in  the  great  majority  of  oases  afford  such  measure  of  indemnity 
as  the  ends  of  justice  will  warrant. 

Complete,  indemnity,  in  its  broadest  sense,  cannot  and  ought  not 
in  all  cases  to  be  obtained.  To  illustrate,  the  measure  of  damages 
on  a  breach  of  an  ordinary  contract  for  the  payment  of  money  is 
the  amount  agreed  to  be  paid,  with  interest. 

It  will  frequently  occur  that  the  payment:  of  principal  and  interest 
may  fall  far  short  of  indemnity.  The  creditor,  from  the  want  of 
mone]^,  may  have  suffered  in  his  credit,  or  become  bankrupt  and 
lost  his  fortune.  Complete  indemnity  would  require  compensation 
for  all  such  losses.  But  to  adopt  and  enforce  such  a  rule  would 
tend  to  drive  all  but  the  reckless  and  impecunious  from  all  business 
transactions  involving  monetary  obligations. 

For  reasons  which,  on  reflection,  become  very  apparent,  the  meas- 
ure of  damages  for  the  ''breach  of  a  contract,  as  it  is  usually 
termed,  is  confined  to  the  amount  which  will,  in  the  language  of  the 
code  above  quoted,  **  compensate  the  parinr  ajggrieved  for  all  detri- 
ment proximately  caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result  therefrom." 

The  wisdom  of  the  doctrine  as  contained  in  this  provision  of  the 
code  has  been  recognized  by  most  writers  upon  the  subject  of  dam- 
ages. Field,  in  his  work  on  Damages,  section  10,  says:  "To 'trace 
remote  effects  of  causes  would  often  be  a  difficult,  if  not  impos- 
sible, task.  It  would  require  an  infinite  mind.  Each  cause  pro- 
duces results  that,  in  turn,  alone  or  by  combination  with  other 
causes,  produces  other  effects,  and  so  ad  infinitum.  It  is  a  subject 
too  abstruse  and  complicated  for  the  human  mind." 

The  damages  must  be  proximately  caused  thereby;  that  is,  such 
as  next  immediately  follow  and  are  produced  by  the  act  complained 
of;  or,  if  not  thus  proximate,  such  as  in  the  ordinary  course  of  things 
would  be  likely  to  result  therefrom.  The  case  of  Smead  v.  Foard, 
cited  at  section  254,  Field  on  Damages,  illustrates  clearly  the  doc- 
trine we  are  considering,  and  the  distinction  between  proximate  and 
remote  damages.  The  defendant  had  contracted  to  deliver  a  thresh- 
ing machine  to  a  farmer  within  three  weeks,  knowing  it  was  needed 
to  thresh  wheat  in  the  field,  but  did  not  deliver  it  at  tiie  time  agreed, 
and  after  reasonable  efforts  to  secure  the  crop  the  plaintiff's  wheat 
was  injured  by  the  necessary  delay  in  saving  the  crop,  and  in  conse- 

auence  of  a  rain,  and  he  sustained  a  further  damage  from  a  fall  in 
le  market  price,  which  occurred  before  it  could  be  kiln-dried  and 
^ot  ready  for  sale.  He  was  held  entitled  to  recover  the  loss  by  the  in- 
ury  to  the  wheat,  but  not  to  the  change  in  the  market,  as  the  former 
OSS  might  well  have  been  in  the  contemplation  of  the  parties,  but 
not  the  latter.  The  doctrine  of  that  case  illustrates  what  should  be  the 
rule  here.  Defendant  here  contracted  for  piles  to  be  used  in  fulfill- 
ment of  a  contract  with  the  drainage  commissioners,  of  all  of  which 
plaintiff  was  aware.     By  the  delay  of  the  latter  in  delivering  the 
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piles,  defendant  suffered  loss,  was  compelled  to  pay  for  the  use  of 
a  piledriyer,  lost  his  time  and  sustained  other  expenses,  which  he 
proved,  and  as  the  verdict  was  for  less  by  seven  hundred  dollars  than 
the  amount  claimed  and  proved  by  plaintiff,  we  may  reasonably  in- 
fer defendant  was  allowed  a  deduction  on  account  of  the  damages 
thus  sustained.  He  sought,  but  was  prevented  from  proving,  the 
loss  he  sustained  by  failure  to  collect  the  money  due  from  the  state. 

The  failure  of  plaintiff  to  deliver  the  piles  in  time  was  a  remote, 
not  a  proximate  cause  of  defendant's  failure  to  receive  compensation  on 
his  contract.  It  is  said  the  drainage  act,  under  which  defendant  was  a 
contractor,  was  declared  unconsti^tional.  Whether  defendant  failed 
from  this  cause  or  because  the  fund  from  which  he  was  to  be  paid 
was  exhaused,  or  from  any  other  like  cause,  to  receive  payment  from 
the  state,  seems  to  us  unimportant.  This  is  not  a  loss  '*  which  in 
the  ordinary  course  of  things  would  be  likely  to  result "  from  a  fail- 
oie  to  deliver  under  the  contract.  It  was  damages  which  could  not 
weU  have  been  contemplated  by  the  parties  when  they  entered  into 
the  contract.  The  failure  of  defendant  to  secure  compensation  from 
the  state  was  a  result  brought  about  by  the  interposition  of  the  other 
agencies — dependent  upon  independent  causes,  over  which  plaintiff 
and  defendant  had  no  control,  and  could  not  have  contemplated.  It 
was  a  loss  which,  like  the  change  of  the  market  price  of  wheat  men- 
tioned in  Smead  v.  Foard,  supra,  was  too  remote  to  have  been  con- 
templated. 

We  are  of  opinion  the  judgment  of  the  court  below,  and  the  order 
denying  the  motion  for  a  new  trial,  should  be  affirmed. 

fxx)TE,  C,  and  Bsloheb,  C.  C.  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.  9.843. 

GiBDNEB  ET  AL.   V.   BeSWIOK. 

Ikpaitment  One,    Filed  September  fj^  1886. 

Xkw  TbiaIt— Notice  of,  Waives  Notiob  of  Decision.— Notice  of  the  decision  is  pre- 
santed  to  have  been  waived,  if  the  beaten  party  files  and  serves  a  notice  of  intention  to  move 
for  a  new  trial. 

Notice  of  New  Tbtal  Must  be  Filed  in  Time.— A  notice  of  intention  to  move  for  a 
new  trial  ia  unavailing,  if  not  filed  within  the  time  limited  by  section  659  of  the  code  of  civil 
procedure. 

Appeal  from  an  order  of  the  superior  court  of  Siskiyou  county, 
denying  the  defendant's  motion  for  a  new  trial.  The  opinion  states 
the  facts. 

W.  L  Nichols  and  H.  B.  Warren,  for  the  appellant. 
Wm.  McGonaiighy  and  J.  V.  Brown,  for  the  respondents. 

Foots,  O.  The  plaintiffs  recovered  judgment  in  the  court  below 
for  two  thousand  dollars,  damages  for  breach  of  contract. 

Ho.  J»-2. 
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The  defeudant's  connsel,  in  their  brief,  contend  that  proper  notice 
of  an  appeal  was  given  from  the  judgment  of  the  court  below,  as 
well  as  from  its  order  denying  a  new  trial. 

We  do- not  so  understand  that  notice,  and  are  of  opinion  that,  by 
no  fair  interpretation,  can  it  be  held  to  include  notice  of  appeal 
from  anything  except  the  order  made  by  that  tribunal  overruling 
and  denying  defendant's  motion  for  a  new  trial.  And  the  sole  ques- 
tion now  to  be  considered  by  this  court  is,  whether  or  not  there 
exists  any  merit  in  the  appeal  from  that  order. 

There  were  two  notices  of  intention  to  move  for  a  new  trial.  The 
first  one,  in  point  of  time,  was  duly  and  legally  filed  and  served. 

From  the  filing  and  service  of  that  notice,  the  defendant  is  pre- 
sumed to  have  waived  that  of  the  decision  in  the  cause:  Cottle  v. 
Leitch,  43  Cal.,  322. 

With  the  exception  of  serving,  settling,  filing  and  certifying  of  a 
statement,  no  further  action  on  that  motion  for  new  trial  was  had  in 
the  court  below.  It  would  serve  no  useful  purpose  to  declare  what 
effect,  even  if  it  be  considered  as  pending  and  undecided,  the  first 
has  upon  the  second  motion  for  a  new  trial,  for  the  reason  that  the 
notice  of  intention  for  the  latter  was  not  filed  until  the  sixteenth  of 
August,  1884,  too  late  to  meet  the  statutory  requirement  of  section 
659,  code  of  civil  procedure,  the  decision  in  the  case  having  been 
made  and  filed  on  the  seventh  of  March  preceding:  Hook  v.  Hall, 
6  West  Coast  Kep.,  134. 

The  order  appealed  from  should,  therefor,  be  affirmed. 

Seabls,  C,  and  Belcheb,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  is  affirmed- 


No.  11,011. 

Inglis  v.  Shephebd. 

DepaHmait  One.    FUtd  September  24,  1885, 

Election  Contest— Mistaken  Description  in  Ballots.— A  candidate  for  the  office  of 
supervisor  for  the  first  district  of  a  county,  is  entitled  to  have  counted  for  him  ballots  which, 
on  their  face,  showed  that  he  was  voted  for  as  supervisor  for  the  secmd  district,  when  it  ap- 
pears, from  all  the  circumstances  of  the  case,  that  such  ballots  were  intended  for  him. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

J.  H.  &  «/".  E,  Bxidd,  for  the  appellant. 

Campbell  &  Hosmer  and  Smith  &  Keniaton^  for  the  respondent. 

FooTE,  C.  Wm.  Inglis  contested  D.  C.  Shepherd's  election  as 
supervisor  for  the  first  district  of  San  Joaquin  county. 

The  court  below  gave  judgment  in  favor  of  the  contestant,  and 
respondent  appeals  therefrom. 
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The  question  determining  the  contention  was  this :  Was,  or  not, 
Inglis  entitled  to  have  counted  for  him,  as  supervisor  for  the  first 
district  of  San  Joaquin  county,  sixty-seven  ballots  which  on  their 
&oe  showed  that  he  was  voted  for  as  supervisor  for  the  second  dis- 
trict of  said  county?  The  evidence  admitted  by  the  court,  and 
which,  under  the  circumstances  of  this  case,  is  permissible,  was 
that  at  the  time  no  other  person  named  William  Inglis,  except  the 
contestant  and  his  minor  son,  resided  in  said  county;  that  contest- 
ant was  the  only  person  of  that  name  running  as  a  candidate  for  the 
office  of  supervisor  of  said  first  district;  and  that  he  lived  in  said 
district,  and  that  he  was  the  only  candidate  of  his  party  therein  for 
said  office.  The  board  of  election  all  knew  those  facts.  His  name, 
together  with  the  name  of  the  office  and  the  number  of  the  district, 
were  properly  printed  on  the  great  majority  of  the  ballots  voted  for 
him,  as  issued  by  the  printer  employed  by  his  party  managers  to  attend 
to  the  matter.  By  some  mistake  of  that  printer,  the  figure  2  became 
substituted  for  the  figure  1  on  said  sixty-seven  ballots  and  others 
placed  on  tables  convenient  for  the  use  of  voters.  Some  time  during 
the  day  of  election  this  mistake  was  discovered,  and,  as  far  as  possible, 
the  misleading  ballots  were  destroyed.  Before  this  mistake  was 
discovered,  those  sixty-seven  ballots  were  voted,  at  the  proper  pre- 
cinct of  the  district  in  which  contestant  was  such  candidate.  And 
nearly  half  of  them  were  counted  for  him  by  the  pro]per  election 
board,  but  they  refused  to  count  for  him  some  thiiiy-six  of  them. 
Those  sixty-seven  ballots,  with  one  or  two  exceptions,  were  what 
are  called  ''straight  tickets." 

Thus,  it  appears  that  the  voters  casting  the  disputed  ballots 
intended  te  vote  for  William  Inglis  for  supervisor  of  the  first  dis- 
trict of  said  county,  and  no  fault  resting  on  them,  we  do  not  per- 
ceive the  propriety  of  permitting  the  carelessness  or  mistake  of  a 
printer  te  defeat  that  intention. 

The  judgment  of  the  court  below  should  be  affirmed. 

Seabls,  G.  ,  and  Beloheb,  0.  C,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 


No.  9,764. 

Habbis,  Administbatob,  v.  Habbis. 

nepartfMTU  One.    FUed  Septembm-  S4,  1885. 

Cancellation  of  Deed —Statements  op  Decedent  as  to  Consideration  of  Deed— Evi- 
dence.—In  an  action  to  cancel  a  deed,  made  by  a  son,  just  preceding  his  death,  to  his  father, 
and  to  quiet  the  title  of  the  son's  estate,  to  the  lands  purporting  to  be  by  that  deed  conveyed, 
in  which  an  issue  arises,  whether  or  not  the  son  acquired  the  land  by  a  previous  conveyance 
from  his  &ther,  without  consideration,  and  as  a  trustee  for  the  latter,  to  reconvey  them 
when  requested  by  him  so  to  do,  evidence  of  statements  made  by  the  son,  as  to  the  nature  of 
tiie  transjAction  and  to  the  consideration  therefor,  is  admissible. 
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Appeal  from  an  order  of  the  superior  ooort  of  Lassen  conntyy  de- 
nying the  defendant's  motion  for  a  new  trial.  The  opinion  states 
the  facts. 

C.  O.  Kelley,  M.  Marsteller  and  Hart  dk  White,  for  the  appellant. 
C.  McGlaskey  and  E.  K  Spencer,  for  the  respondent. 

FooTE,  C.  An  appeal  from  an  order  refusing  the  defendant  a 
new  trial.  The  respondent  objeots  to  the  consideration  bj  this  court 
of  the  statement  on  that  motion  which  is  incorporated  in  the  tran- 
script.   We  can  see  no  force  in  this  objection. 

This  was  an  action  to  cancel  a  deed  made  by  a  son  just  preoeding 
his  death  to  his  father,  and  to  quiet  the  title  of  the  son's  estate,  to 
the  lands  purporting  to  be  by  that  deed  conveyed. 

It  was  an  issue  in  the  case,  whether  or  not  the  son  had  acquired 
these  lands  by  a  previous  conveyance,  from  his  father,  without  con- 
sideration, and  as  a  trustee  for  the  latter,  to  reoonvey  them  when  re- 
quested by  him  so  to  do.  As  bearing  upon  this,  the  plaintiff  intro- 
duced in  evidence  two  bills  of  sale,  of  a  band  of  horses,  the  first 
from  the  father  to  the  son,  the  second  from  the  son  back  to  the 
father. 

It  also  appeared,  from  the  j>laintiff's  evidence,  that  the  bills  of 
sale  were  contemporaneous  with  the  deeds  of  conveyance;  that 
is,  the  father's  deea  to  the  son  was  made  in  connection  with  the  first, 
and  the  son's  deed  in  connection  with  the  second  bill  of  sale,  and 
that  the  tranters  of  the  lands  and  horses,  by  both  father  and  son 
were,  in  point  of  time  and  other  material  ways,  respectively,  so 
blended  together  as  to  be,  substantially,  parts  of  one  transac- 
tion, where  the  surrounding  circumstances  and  statements  of  the  par- 
ties at  these  respective  times,  became  pertinent  in  their  entirety. 

A  motion  was  made  by  the  plaintiff's  counsel  to  strike  out  certain 

J  arts  of  A.  A.  Smith's  testimony  relative  to  statements  made  by 
ames  H.  Harris  as  to  the  consideration  of  the  first  bill  of  sale,  ana 
objection  was  also  made  by  him  to  certain  questions  on  this  same 
subject,  propounded  by  defendant's  counsel  to  Smith. 

This  motion  to  strike  out,  as  also  the  objections  to  the  questions, 
were  sustained  by  the  court,  and  excepted  to  by  the  defendant,  and 
are  assigned  as  errors  in  his  eleventh,  twelfth,  thirteenth  and  four- 
teenth specifications  thereof. 

Under  the  issues  above  stated,  and  the  evidence  as  then  before 
the  court,  a  full  and  fair  investigation  of  the  matter  was  proper,  and 
to  that  end  all  of  the  evidence  ^iven  by  and  offered  from  Smith  was 
pertinent,  and  the  court  erred  m  striking  out  any  part  thereof,  and 
in  not  permitting  him  to  make  responsive  answers  to  the  questions 
specified,  in  their  entirety;  and  it  should  have  considered  such  an- 
swers in  rendering  judgment  in  the  case.  It  was  proposed  to  im- 
peach the  witness  McKissick  by  the  evidence  offered  by  the  witness 
Mrs.  Shinn. 

That  evidence  should  have  been  admitted.  The  foundation  for  it 
was  sufficienty  laid,  and  the  questions  asked  and  proposed  to  be 
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asked  Mrs.  Shinn,  with  the  above-mentioned  object  in  view,  were 
proper.     ' 

The  order  of  the  court  below  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Seabls,  0.,  and  Beloheb,  C.  0. ,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion  the 
order  is  reversed  and  the  cause  remanded  for  a  hew  trial. 


No.  9,963. 

Shumway  v.  Leakey. 

Dewtrtment  One.    FUed  September  24. 1886, 

Mabbied  Woman— Action  for  Separate  Property— Coverture  need  not  be  Allbokd. 
— In  an  action  by  a  married  woman  to  recover  her  separate  property,  it  is  not  necessary  for 
her  to  aver  coverture  in  her  complaint;  and,  if  such  fact  appears  on  the  trial,  it  is  competent  for 
her  to  fihow,  that  the  demanded  property  came  to  her  as  a  f^ft,  and  was  her  separate  property. 

The  Same— Gouplaint  Showing  Coverture— Ebssntial  Allegations.— If  the  oomplaint 
■hows  the  plaintiff  to  l)e  a  married  woman,  it  is  necessary  for  her  to  state  such  other  facts  as 
are  necessaty  to  entitle  her  to  maintain  the  action. 

The  Same— Schedule  of  Separate  Property- Evidence  of  Wife's  Titlb.— In  such  ac- 
tion, the  schedule  of  plaintiff^s  separate  propertv,  filed  and  recorded  in  the  office  of  the  county 
recorder,  is  prima  facie  evidence  of  her  title,  under  sections  165  and  166,  of  the  civil  code,  and 
is  admiMible  in  evidence  to  show  the  same. 

Assessment  Roll  When  not  Admissible  to  Show  Title  out  of  Plaintiff.— An  assess- 
ment roll,  in  which  the  property  demanded  is  assessed  to  plaintiff's  husband,  is  not  admissible 
in  evidence  to  show  title  out  of  the  plaintiff,  unless  proof  is  made,  or  offered,  that  the  plaint- 
iff ^ve  in  the  property  as  that  of  her  husband,  or  that  she  had  knowledge  that  it  was  so  as- 

Thb  Laws  of  a  Foreign  State  are  to  be  Proven  like  any  other  facts. 

Property  Acquired  in  Foreign  State— Tenure  of  Title— Presumption  as  to  Foreign 
XiAWS. — ^The  tenure  by  which  personal  property  acquired  in  another  state,  and  broufl^ht  here, 
b  held,  as  between  husband  ana  wife,  wul  depend  upon  the  laws  of  the  state  where  acquired. 
But,  in  the  absence  of  any  proof  as  to  the  laws  of  such  other  state,  they  will  be  presumed  to 
be  the  same  as  the  laws  of  California. 

Appeal  from  a  judgment  of  the  superior  court  of  Lassen  ooanty^ 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

E.  V,  Spencer  J  for  the  appellant. 

A.  L.  Shinriy  and  J.  D.  Ooodwin^  for  the  respondent. 

Sbabls,  0.  The  plaintiff,  a  married  woman,  brought  this  action 
to  recover,  as  her  separate  property,  certain  personal  property  from 
the  defendant,  who,  as  sheriff  of  the  county  of  Lassen,  had  levied 
upon  and  taken  the  same  under  a  writ  of  attachment  against  plaint- 
iff's husband,  and  as  the  property  of  the  latter. 

Plaintiff  had  verdict  and  judgment.     Defendant  appeals. 

It  was  not  necessarv  for  plaintiff  to  aver  coverture  in  her  com- 

Elaint,  and  when  that  fact  appeared  at  the  trial,  it  was  competent  for 
er  to  show  that  the  demanded  property  came  to  her  as  a  gift  and 
was  her  separate  property. 

Had  her  complaint  shown  her  to  be  a  married  woman,  it  would 
have  been  incumbent  upon  her  to  state  such  other  facts  as  were 
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neoessary  to  entitle  her,  as  such,  to  maintain  the  action :  Thomas  v. 
Desmond,  63  Cal.,  426. 

In  Peters  v.  Fowler,  41  Barbour,  New  York,  467,  it  was  held  that 
in  that  state  (New  York)  ''  the  fact  of  coverture  has  ceased  to  have 
any  relation  to  the  technical  right  of  maintaining  an  action  bj  a  mar- 
ried woman  in  respect  to  her  separate  property,  and  the  allegation 
of  coverture  in  the *complaint  is  no  longer  necessary." 

The  schedule  of  plaintiff's  separate  property,  recorded  in  the 
office  of  the  county  recorder  November  13,  1877,  was  properly  ad- 
mitted in  evidence. 

The  civil  code,  sections  165  and  166,  provides  for  filing  and  record- 
ing the  separate  personal  property  of  the  wife,  and  "the  filing  of 
the  inventory  in  the  recorder's  office  is  notice  and  prima  facie  evi- 
dence of  the  titie  of  the  wife. " 

The  cattle  described  in  the  schedule  are  of  the  same  general  kind 
as  a  portion  of  that  seized  by  the  sheriff,  and  whether  in  fact  the 
identical  property  so  seized  was  a  question  to  be  determined  by  evi- 
dence aliunde. 

Defendant  offered  in  evidence  the  assessment  roll  of  Lassen  county 
for  the  years  1882  and  1883,  for  the  purpose  of  showing  that  no 
separate  property  had  been  assessed  to  plaintiff,  and  also  to  show 
that  part  of  the  property  described  in  the  complaint  was  assessed  to 
B.  F.  Shumway,  the  husband  of  plaintiff,  as  his  own  property,  and 
not  as  the  property  of  his  wife,  the  plaintiff. 

Plaintiff  objected,  on  the  ground  that  such  evidence  was  immate- 
rial and  incompetent.  The  objection  was  sustained  and  the  ruling 
is  assigned  as  error. 

In  Arnold  v.  Skaggs,  35  Cal.,  684,  an  assessment  roll  was  held 
competent  as  evidence.  The  (juestion  was,  whether  defendant  Skaggs, 
or  one  Ingalls,  owned  certain  personal  property,  and  the  evidence 
showed  that  Ingalls  gave  it  in  to  the  assessor  as  the  property  of 
Skaggs;  that  the  latter  appeared  before  the  board  of  equalization 
for  i£e  purpose  of  procuring  a  reduction  of  the  amount  of  the  as- 
sessment. Under  these  circumstances  the  assessment  roll  was  held 
competent  to  prove  property  in  Skaggs. 

The  present  case  differs  materially  from  that.     Here  there  was  no 

£roof,  or  offer  to  prove,  that  plaintiff  gave  in  the  propertv  as  that  of 
er  husband,  or  that  she  had  knowledge  that  any  part  of  it  was  so 
assessed.  Under  such  circumstances  the  assessment  roll  was  not 
competent  evidence  to  prove  property  out  of  her  and  in  her  husband: 
Ohamberlain  v.  Yance,  51  Cal.,  75. 

The  refusal  of  the  court  to  give  the  third  and  fourth  instructions 
asked  by  defendant  is  assigned  as  error. 

These  instructions  were  to  the  effect :  First — ^That  the  laws  of  another 
state  can  only  be  shown  to  the  jury  by  offering  them  in  evidence,  as 
other  facts  are  proven. 

Second — ^That  if  the  property  claimed  by  plaintiff  was  by  her  re- 
ceived as  a  gift  in  another  state,  tiien  it  was  her  separate  property, 
or  community  property,  as  provided  by  the  laws  of  the  state  where 
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the  gift  was  made^  and  if  brought  to  this  state,  it  would  be  held  here 
by  the  same  title  which  she  had  to  it  in  sach  other  state,  and  before 
plaintiff  oan  hold  the  same  here  as  her  separate  property,  she  must 
show  that  it  was  her  separate  property  when  brought  here.  The 
eyidenoe  tended  to  show  that  certain  cows  were  presented  as  a  gift 
to  plaintiff  in  1863  in  the  territory  of  Nevada;  that  in  18G6  she  sold 
a  portion  of  the  increase  of  such  cows,  and  brought  the  residue  ta 
this  state,  and  that  the  demanded  property  has  been  mainly  pur- 
chased with  the  proceeds  of  sales  of  such  cows  and  their  increase » 
which  increase  has  amounted  to  a  band  or  herd  of  many  hundred 
cattle. 

The  record  shows  affirmatively  that  no  evidence  was  introduced 
tending  to  show  what  the  laws  of  Nevada  were  in  1863  concerning 
the  separate  property  of  married  women. 

It  is  true  that  the  laws  of  a  foreign  state  are  to  be  proven  like  any 
other  fact.  It  is  equally  true  that  the  tenure  by  which  personal 
property,  acquired  in  another  state  and  brought  here,  is  held,  as 
between  husband  and  wife,  will  depend  upon  the  laws  of  the  state 
where  acquired:  Kreamer  v.  Kreamer,  62  Cal.,  302.  It  is,  never- 
theless, true  that  in  the  absence  of  any  proof  as  to  the  laws  of  another 
state,  they  will  be  presumed  to  be  the  same  as  our  own :  Marsters  v. 
Lash,  61  Cal.,  622;  Morris  v.  Harris.  15  Cal.,  126. 

It  follows  that,  as  under  our  law,  property  acquired  by  the  wife 
daring  coverture,  by  gift,  is  her  separate  property,  and  that  we  must 
presume  the  laws  of  Nevada  to  be  the  same  as  our  own,  and  there 
being  no  testimony  to  give  point  to  the  instructions  asked,  they 
were  inapplicable,  admitting  them  to  be  correct  as  abstract  prop- 
ositions at  law. 

We  are  of  opinion  that  judgment  of  the  court  below  should  be 
affirmed. 

FooTE,  C,  and  Beloheb,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  is  affirmed. 


No.  9,907. 

Simpson  v.  AppLzeATE. 

DtvaHmeni  Two    FiUdL  SepUmher  U*  1S86, 

EjicTMDrr— Tbnanct  at  Will  as  Defensb— -Conflict  of  Evidbncb— Nonsoit.— In  ao 
action  of  ejectment,  tried  before  a  juiy^  where  the  evidence  is  conflictinj?  as  to  whether  the 
defendant  was  or  was  not  a  tenant  at  will  of  the  plaintifif,  the  court  cannot  grant  a  nonsuit 
on  the  ground  that  the  evidence  established  such  fact. 

AppBAii  from  a  judgment  of  the  superior  court  of  Placer  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintLff  a  neve  trial.     The  opinion  states  the  facts. 

G.  A.  &  F.  P.  TvUle,  for  the  appellant. 
Hale  dt  Oraig^  for  the  respondent. 
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Foots,  C.  A  snit  in  ejectment  for  certain  lands.  The  defense 
set  up  was  an  equitable  title  of  the  defendant  in  possession. 

A  jury  was  empaneled  to  try  the  issaes  of  fact  in  the  case. 

The  plaintiff  and  defendant,  respectively,  introduced  their  evi- 
dence, and  then  the  defendant  moved  for  a  nonsuit,  which  was 
granted  by  the  court,  and  from  its  judgment  and  an  order  denying 
a  new  trial  the  plaintiff  appealed. 

The  ground  upon  which  the  court  rendered  its  judgment  was  that 
by  the  evidence  a  tenancy  at  will  was  shown  in  the  defendant,  and 
no  notice  had  been  given  him  under  section  789  of  the  civil  code. 

There  appears  to  have  been  a  conflict  of  testimony  as  to  whether 
the  defendant  was,  or  not,  such  tenant,  which  question  should  have 
been  submitted  to  the  jury  under  proper  instructions. 

For  this  reason  the  judgment  and  order  of  the  court  below  should 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Searls,  C,  and  Beloher,  C.  C,  concurred. 

By  the  Goubt.  For  the  reasons  given  in  the  foregoing  opinion, 
ihe  judgment  and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 


^o.  9,768. 

QUINN  V.  WXNPMILLBB. 

DeiMrtmtrU  One,   Filed  SevUmber  i4, 1886, 

United  States  System  of  Subvets— Area  of  Quarter  bEcnoN^JuDioiAL  Notice 
Taken  of.— Courts  will  take  judicial  notice  that,  under  the  Bystem  adopted  by  the  United 
States  for  aurve^'ing  and  marking  out  its  public  lands,  a  quarter  section  is  intended  to  be  just 
forty  chains  square;  and  whenever  a  claim  is  made  that  a  quarter  section  contains  a  greater 
iirea,  affirmative  proof  must  be  produced  that  the  lines  were  so  run  upon  the  ground  as  to  iii« 
elude  that  greater  area. 

iJivisioN  Fence— Adjoining  Fropribtobs— Prescription— Estoppel.— Adjoining  own- 
ers of  land,  who  erect  a  division  fence  along  their  supposed  boundary  line,  under  an  agree- 
ment that,  upon  the  discovety  of  the  true  boundary,  the  fence  shall  be  changed  so  as  to  com- 
ply therewith,  acquire  no  rights  as  against  each  other,  by  reason  of  the  erootion  of  such 
fence,  either  by  prescription  or  estoppel,  until  the  true  boundary  has  been  determined. 

Appeal  from  a  judgment  of  the  superior  court  of  Saoramento 
county,  entered  in  tavor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

FreemaxiL  &  BcUes,  for  the  appellant. 
A,  P,  Catlin,  for  the  respondent. 

Beloheb,  C.  C.  The  plaintiff  and  defendant  own  lands  which 
adjoin  on  two  sides — a  mile  on  one  side  and  a  half  mile  on  the 
other.  In  1872  or  1873,  the  plaintiff's  grantor  and  the  defendant 
constructed  a  fence  to  divide  their  lands.  This  fence  remained 
where  it  was  placed  till  May,  1883,  when  the  defendant,  claiming  it 
was  on  his  land  and  not  on  the  true  lines  between  them,  removea  a 
portion  and  asked  the  plaintiff  to  remove  the  balance  of  it. 

This  action  was  then  commenced  by  the  plaintiff  to  quiet  his  title 
up  to  the  lines  of  the  fence  as  it  stood  before  any  of  it  was  removed. 
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The  case  was  tried  and  judgment  was  rendered  in  favor  of  the 
defendant,  from  which  and  from  an  order  denying  a  new  trial  the 
appeal  is  taken. 

In  his  complaint  the  plaintiff  describes  the  land  to  which  he 
claims  title  as  commencing  at  the  center  of  a  certain  section  seven, 
and  running  thence  north  forty-three  chains  to  a  fence  as  it  stood 
in  the  fall  of  1882;  thence  west  along  the  fence  eighty-three  chains 
to  a  fence;  thence  south  along  the  fence  sixty-three  chains;'  thence 
east  eighty-three  chains,  and  thence  north  twenty  chains,  to  the  place 
of  beginning. 

In  making  their  proofs,  both  parties  showed  title  from  the  United 
States,  and  their  lands  were  described  by  legal  subdivisions.  The 
plaintiff  did  not  attempt  to  show  that  the  fence  to  which  he  claimed 
on  the  north  and  west  was  built  upon  the  lines  of  the  quarter  sections 
as  surveyed,  but  he  insists  that  the  court  cannot  know,  judicially, 
that  it  was  not  so  built,  and  that,  at  any  rate,  the  plaintiff  has  title 
by  prescription  to  the  surplus,  and  that  the  defendant  must  be 
held  estopped  from  denying  that  the  fence  was  built  upon  the  true 
lines. 

We  think  the  court  does  know,  judicially,  that,  under  the  system 
adoDted  by  the  United  States  for  surveying  and  marking  out  its 
pnblic  lands,  a  quarter  section  is  intended  to  be  just  forty  chains 
square,  and  that  whenever  a  claim  is  made  that  a  quarter  section 
contains  a  greater  area,  affirmative  proof  must  be  produced  that  the 
lines  were  so  run  upon  the  ground  as  to  include  that  greater  area. 
Here,  in  the  absence  of  such  proof,  the  court  was  justified  in  saying 
that  the  north  line  of  section  seven  was  only  forty,  and  not  forty- 
three,  chains  north  of  its  center. 

Upon  the  questions  of  prescription  and  estoppel,  it  is  claimed 
for  the  appellant  that  the  fences  were  built  by  the  owners  of  the 
lands  in  1872  or  1873,  upon  agreed  lines,  and  that  the  plaintiff's 
grantor  occupied  to  those  lines  for  about  ten  years,  claiming  title, 
and  he  thereoy  acq[uired  title  by  prescription;  that  the  defendant 
acquiesced  in  the  lines  as  fenced,  for  the  same  length  of  time  and 
thereby  became  estopped  from  denying  that  they  were  the  true  lines. 

Speaking  of  the  building  of  the  fences,  defendant  testified: 
**  Neither  Tapper,  plaintiff's  grantor,  nor  I,  knew  where  the  lines 
were;  we  hunted  around  to  find  the  lines;  Tapper  claimed  that  the 
line  was  where  the  fences  were  placed ;  we  agreed  that  when  we  as- 
certained where  the  lines  were,  we  would  put  the  fences  upon  the  lines; 
the  Pearson  line  varied  six  or  eight  feet  from  the  Prentiss  line;  it 
was  further  south;  I  always  claimed  to  the  true  line;  the  fences 
were  not  straight;  there  was  a  'jog'  of  eight  feet  in  one  place, 
where  the  part  that  Tapper  built  joined  with  the  part  that  I  built; 
the  fences  were  not  parallel  with  the  true  line;  they  did  not  run 
east  and  west,  nor  north  and  south." 

^he  statement  further  shows  that,  ''  it  appeared  that  the  fences 
on  the  north  side  of  plaintiff's  land  diverged  all  the  way  from  one 
foot  to  twenty-two  feet  from  an  east  and  west  line;  and  t&e  fences 
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on  the  west  side  diverged  from  one  to  eighteen  feet  from  a  north 
and  south  line." 

Tapper  was  called  as  a  witness  for  the  plaintiff,  and  denied  that  any- 
thing was  said  between  him  and  the  defendant  aboat  changing  the 
lines  of  the  fences  if  they  should  afterward  ascertain  that  they  were 
not  correct;  but  the  court  below  evideutly  believed  the  defendant,  as 
it  found  in  his  favor  on  every  point. 

Assuming  the  defendant's  testimony  to  be  true,  it  is  clear,  we  think, 
that  Tapper,  if  he  had  commenced  this  action,  could  not  have  main- 
tained it,  either  upon  the  ground  of  prescription  or  of  estoppel,  and 
we  fail  to  see  how  the  plaintiff  can  do  what  Tapper  could  not:  Irvine 
V.  Adler,  44  0al.,  569. 

When  the  plaintiff  purchased,  the  deed  which  he  received  described 
the  land  by  government  quarter  sections,  and  this  remained  so  un- 
til the  day  before  this  action  was  commenced,  when  he  took  a  new 
deed  conveying  to  him  all  the  land  which  was  in  his  grantor's  pos- 
session prior  to  the  date  of  the  first  deed.  But  when  this  deed  was 
received  a  part  of  the  fence  had  been  removed  and  the  plaintiff  knew 
of  defendant's  claim.  Counsel  for  appellant  cite  in  support  of  their 
views:  Sneed  v.  Osborne,  25  Cal.,  626;  Columbet  v.  Faoheco,  48 
Cal.,  397;  Moyle  v.  Connelly,  50  Cal.,  295;  Biggins  v.  Champlia,  59 
Cal.,  113;  Cooper  V.  Vierra,  50  Cal ,  282;  and  Johnson  v.  Brown, 
63  Cal.,  39;  but  none  of  these  cases  are  in  point  here.  They  hold, 
as  was  said  in  Johnson  v.  Brown,  that  ''where  owners  of  adjacent 
parcels  of  land  have  occupied,  adversely  to  each  other  for  more  than 
five  years,  their  respective  tracts  by  a  aivision  line,  which  each  has 
recognized  and  acquiesced  in  as  the  true  line  during  all  of  that  time, 
either  is  estopped  from  afterward  questioning  it  as  the  true  line." 
But  here,  as  the  court  finds,  ' '  The  line  of  said  fences  was  never  settled 
and  agreed  upon  by  defendant  and  plaintiff  or  his  grantors,  as  the 
true  and  correct  boundary  line  of  their  respective  tracts  of  land."  It 
is  not  necessary  to  notice  the  other  points. 

We  think  the  juc^ment  and  order  should  be  affirmed. 

8£ARLS,*C.,  and  Foote,  C,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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No.   9.924. 

Betnolds  V.  Snow. 

Dejxnrtment  Tvjo,    Filed  Sepiember  $6,   1886. 

Elbction — Form  or  Ballot—Size  Must  Correspond  to  Statotort  Requirements. — 
A  ballot  which  does  not  conform  to  the  requirements  of  section  1,191  of  the  political  code,  as 
to  length,  and  in  other  minor  respects,  cannot  be  counted. 

Findings — Confliot  ok  Evidence — Documentary  KvmENOE— Review  ok  on  Appeal. — 
The  reafion  why  a  court  of  appeals  declines,  ordinarily,  to  interfere  upon  a  conflict  of  evidence,. 
is  becaose  the  trial  court  has  an  advantage  over  the  former,  in  that  it  can  both  hear  the  wit- 
ness and  observe  his  deportment,  when  before  it  and  delivering  his  testimony.  When,  how- 
ever, the  findings  of  the  trii^  court  are  entirely  based  upon  documentary  evidence,  such  as 
ballotB  cast  at  an  election,  photographic  copies  of  which  are  before  the  appellate  court,  the 
reason  of  the  rule  fails,  and  with  it  the  rule  itself. 

Ths  Finding  that  Certain  Ballots  were  not  Intended  to  be  Cast  for  the  appellant, 
reviewed,  and  hddf  from  an  inspection  of  photographic  copies  thereof,  not  sustained  by  the 
evidence. 

Appeal  from  a  jadgment  of  the  snperior  court  of  Stanislaus  countj, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the'facts. 

ScheU  dt  Bond,  for  the  appellant. 
Wright  <t  Hazen,  for  the  respondent. 

FooTEy  C.  A  contest  for  the  office  of  supervisor  of  district  num- 
ber one  of  Stanislaus  county. 

The  bill  of  exceptions  in  the  transcript  should  be  considered  by 
this  court;  the  objections  made  to  it  by  the  respondent  are  not 
well  taken.  It  appears  by  the  official  returns  of  the  various 
election  boards  of  the  district,  as  canvassed  by  the  board  of  super- 
visors  oi  the  county,  that  the  appellant,  William  Snow,  received 
three  hunored  and  twenty-four,  and  the  respondent,  B.  F.  Keynolds, 
three  hundred  and  twenty-three,  votes.  To  the  former  the  board 
awarded  the  certificate  of  election  and  the  office  in  dispute.  The 
latter  contested  his  right  thereto,  and  prevailed  in  the  contest. 
From  that  judgment  Snow  appealed.  The  court,  upon  a  recount 
of  the  ballots,  discovered  that  the  contestant's  exhibit  number  eight 
was  one  having  the  name  of  William  Snow  printed  on  it,  and  that 
of  the  office  for  which  he  was  a  candidate,  but  the  paper  on  which 
it  was  printed  was,  when  voted,  only  about  eight  and  one-half  inches 
in  length,  and  did  not,  in  that  and  some  other  minor  respects,  con- 
form to  section  1,191  of  the  political  code,  and  ought  not  to  be 
oonnted  for  Snow,  as  it  had  been.  This  conclusion  of  the  court  was 
correct. 

That  tribunal  substantially  found,  also,  that  an  election  board  had 
oonnted  for  Snow  two  ballots  called  plaintiff's  exhibits  two  and  three; 
that  on  them,  and  in  the  same  line,  were  printed  the  following  words 
and  figures,  viz. :  **  23.  Supervisor  District  No.  1,  B.  F.  Beynolds." 
That  the  words  "  Supervisor  District  No.  1,  B.  F.  Bejmolds,"  had 
been  distinctly  and  completely  erased  by  several  lead  pencil  marks 
beings  drawn  completely  through  said  words,  and<each  of  them,  and 
that  upon  one  of  said  ballots  had  been  written  the  words  '*  Wm. 
Sqow,  and  upon  the  other  the  word  ''  Snow,"  and  that  these  words 
were  written  opposite  said  figures  23,  line  and  erasure. 
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That  the  words  erased  were  still  discernible  and  distinguishable, 
and  that  the  voter  intended  by  the  erasure  to  strike  from  the  ballots, 
and  each  of  them,  the  name  of  the  office  of  superrisor  of  said 
coanty,  in  and  for  said  district,  and  that  no  such  office  remained 
designated  upon  said  ballots,  and  that  neither  the  board  of  election 
nor  the  court  could  ascertain  that  the  voters  intended  to  vote  for 
said  "  Snow,"  and  *' Wm.  Snow,"  respectively,  for  said  office,  and 
that  it  was  not  the  intention  of  said  voters  to  vote  for  any  person 
for  said  office. 

To  this  finding,  upon  a  thorough  inspection  of  those  ballots,  we 
cannot  agree.  In  a  case  where  there  was  a  conflict  in  the  evidence, 
in  the  sense  that  witnesses  in  the  presence  of  the  court  had  sworn 
contrary  to  each  other,  as  to  facts,  we  should  not  feel  warranted  in 
entering  our  dissent;  but  where,  as  in  this  case,  the  ballots  them- 
selves, were,  on  that  point,  the  only  evidence  before  the  court,  and  as 
photographic  copies  of  them  are  before  us,'  it  is  clear  that  there  was 
no  sucn  conflict  in  the  evidence  as  should  prevent  us  from  exercising  a 
judgment  contrary  to  that  of  the  learned  judge  below.  The  reason 
why  a  court  of  appeal  declines,  ordinarily,  to  interfere  upon  a  con- 
flict of  evidence,  is  because  the  trial  court  has  an  advantage  over 
the  former,  in  that  it  can  both  hear  the  witness  and  observe  his  de- 
portment when  before  it,  and  delivering  his  testimony. 

In  the  present  instance  the  reason  fails,  and  with  it  the  rule  of 
action. 

The  persons  writing  "  Snow,"  and  "  Wm.  Snow."  on  exhibits  two 
and  three,  intended  to  vote  for  William  Snow  for  super viser  of  dis- 
trict No.  1,  Stanislaus  county,  and  the  board  of  election  were  right 
when  they  counted  those  ballots  for  him  for  said  office.  It  became 
plain  from  an  inspection  of  another  of  the  ballots,  by  the  court, 
that  the  board  of  election  had  erroneously  counted  for  Beynolds 
one  ballot,  which  was  on  its  face  unmistakably  cast  for  Snow,  and 
thereupon  it  was  properly  counted  for  Snow.  The  action  of  that 
tribunal,  in  taking  from  Snow  a  vote,  upon  evidence  showing  that 
Jarvis  Whitehead,  not  being  a  legsd  voter,  had  voted  for  him  in 
supervisor  district  No.  1,  Stanislaus  county,  will  not  be  reviewed, 
as  the  evidence  was  conflicting,  in  the  pi'oper  sense  of  that  term. 

The  court  found  further,  that  B.  F.  Reynolds  received  for  the 
office  in  dispute  three  hundred  and  twenty-two,  and  William  Snow 
three  hundred  and  twenty-one,  legal  votes. 

From  the  foregoing,  it  appears  that  the  finding  should  have  been 
that  B.  F.  Beynolds  received  three  hundred  and  twenty-two,  and 
Wm.  Snow  three  hundred  and  twenty- three  votes  for  the  same. 

The  judgment  should  be  reversed  and  cause  remanded. 

Searls,  C,  and  Beloheb,  C.  C,  concurred. 

By  the  Coubt.  /For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  cause  remanded.  * 
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Na  9,910. 

Beed  V.  Dbaib. 

DenofiifyBnt  Two,    Filed  September  iS,  1886, 

DsMDBBEB— Must  go  to  Wholi  Caubb  of  AcmoN.— A  demurrer  cannot  be  interposed  to 
ft  part  of  »  caoae  of  action  or  defense.  If  irrelevant,  or  immaterial,  a  motion  to  strike  oat 
maT  be  interposed;  but  a  demurrer,  to  avail  anything,  must  go  to  the  whole  cause  of  action 
or  aefeose. 

ErmmiGS— RsjaonoN  or— Matbeualitt  Must  be  Shown.  —In  the  absence  of  a  showing 
■s  to  the  materiality  of  teetimoay  sought  to  be  introduced  in  reference  to  the  vidue  of  the 
ysvyetiy  in  dispute,  in  an  action  to  quiet  title,  the  rejection  of  such  testimony  is  not  error. 

EvmiHCB  OF  Yalub— ExPBBT  Tbbtimont  -Foundation  fob.—  \  witness  called  upon  to 
give  an  opinion  on  the  subject  of  value,  whether  offered  as  an  expert,  or  not,  must  lay  a 
proper  foundation  for  the  introduction  of  his  opinion,  bv  showing  he  possesses  the  means  to 
fimn  an  intelligent  opinion,  derived  from  an  adequate  knowledge  of  the  nature  and  kind  of 
propeityin  controversy^and  of  its  value. 

NbwTbial— NbwltDiboovbbbd  EviDBNOB— OoHDLATrvB  EviDBNOB.— A  ucw  trial,  on 
the  KTOond  of  newly  discovered  evidence,  will  not  be  granted,  if  such  evidence  be  merely  cu- 
nmlalive. 

Appeal  from  a  judgment  from  the  superior  court  of  Stanislaus 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 

Bffora  <t  EUioUf  for  the  appellant. 

Can^pbdi  A  Muenier  and  W.  E.  Turner^  for  the  respondent. 

Seabu,  C.  This  is  an  action  by  Miriam  P.  Beed,  an  infant,  by 
her  gaardiui  ad  litem,  W.  K.  Beed,  to  quiet  title  to  celrtain  land. 
Plaintiff  claims  that  the  land  in  controversy  was  conveyed  to  her  by 
a  sister. 

That  the  grantor,  before  the  deed  was  recorded,  went  to  the  office 
of  the  county  recorder  and  took  the  deed  therefrom,  and  sold  and 
conveyed  the  same  land  to  defendant,  and  that  defendant  had 
notice  of  such  previous  conveyance,  at  the  date  of  the  sale  and  con- 
veyance to  him.  Defendant  denied  all  notice  of  a  previous  convey- 
ance by  his  grantor  and  denied  plaintiff's  title. 

The  cause  was  tried  by  the  court,  findings  waived,  and  judgment 
entered  for  defendant. 

Plaintiff  moved  for  a  new  trial,  which  was  denied,  and  this  appeal 
is  prosecuted  from  the  judgment  and  order  denying  a  new  trial. 

The  demurrer  to  a  portion  of  the  amendments  to  defendant's  an- 
swer was  properly  overruled.  A  demurrer  cannot  be  interposed  to 
a  part  of  a  cause  of  action  or  defense.  If  irrelevant,  or  immaterial, 
a  motion  to  strike  out  may  be  interposed,  but  a  demurrer,  to  avail 
anything,  must  go  to  the  whole  cause  of  action  or  defense.  In  the 
absence  of  a  showing  as  to  the  materiality  of  the  testimony  sought 
to  be  introduced  in  reference  to  the  value  of  the  land,  we  cannot 
say  ilie  plaintiff  was  injured  by  the  refusal  of  the  court  to  permit 
W .  K.  Keed  and  E.  Olmstead  to  testify  as  to  such  value. 

Conceding  that  the  testimony  may  have  been  admissible,  the  wit- 
nesses offered,  failed  to  show  themselves  possessed  of  the  requisite 
knowledge  to  authorize  them  to  testify  as  to  the  value  of  the  land. 

''Where  a  witness  is  produced  to  testify  in  the  character  of  an  ex- 
pert as  to  the  value  of  property,  it  should  appear  that  he  has  some 
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speoial  skill  or  experience,  or  peculiar  knowledge  of  the  yalne  of  the 
class  of  property  about  which  it  is  proposed  to  question  him,  saoh 
skill  or  knowled{^e  having  been  acquired  by  him  in  the  line  of  his 
profession  or  business:"    Rogers  on  Expert  Testimony,  sec.  154. 

According  to  Wharton  on  Evidence,  section  447,  two  essentials 
are  recjuisite  to  a  proper  estimate  of  value. 

''First — A  knowledge  of  the  intrinsic  properties  of  the  thing. 

' '  Secondly — A  knowledge  of  the  state  of  the  market. 

"  As  to  such  intrinsic  properties  as  are  occult  and  out  of  the  range 
of  common  observers,  experts  are  required  to  testify.  As  to  ihe 
properties  which  are  cognizable  by  an  observer  of  ordinary  business 
sagacity,  being  familiar  with  the  thing,  such  an  observer  is  permit- 
ted to  testify.*^ 

A  witness  called  upon  to  give  an  opinion  on  the  subject  of  value, 
whether  offered  as  an  expert  or  not,  must  lay  a  proper  foundation 
for  the  introduction  of  nis  opinion,  by  showing  he  possesses  the 
means  to  form  an  intelligent  opinion,  "derived  from  an  adequate 
knowledge  of  the  nature  and  kind  of  property  in  controversy,  and 
of  its  value." 

We  may  assume  the  residence  of  the  witnesses  in  the  vicinity  of 
the  property  in  question,  and  their  pursuits,  to  have  given  them  a 
reasonable  opportunity  to  become  acquainted  with  the  nature  and 
kind  of  land  in  dispute,  but  it  does  not  follow,  and  their  testi- 
mony does  not  show  them  to  possess  any  such  knowledge  as  to  its 
value,  as  to  warrant  them  to  give  an  opinion  on  that  subject:  Whit- 
ney V.  City  of  Boston,  98  Mass.,  316;  Terpenning  v.  Com.  Ex.,  43 
N.  Y.,  279;  Clark  v.  Bookland,  62  Me.,  68;  Haight  v.  Eimback,  61 
Iowa,  13. 

There  is  no  doubt  that  a  witness  acquainted  with  the  value  of 
property  may  give  an  opinion  as  to  such  value,  but  he  must  first  be 
shown  to  possess  the  requisite  knowledge,  and  then,  although  such 
knowledge  is  not  the  result  of  any  peculiar  skill  in  a  particaLir  pur- 
suit or  branch  of  business,  or  department  of  science,  he  may  yet  be 
heard. 

Where,  however,  the  knowledge  is  wanting,  the  opinion  should 
be  rejected. 

We  think,  therefore,  the  court  did  not  err  in  refusing  to  admit 
the  testimony.  The  motion  for  a  new  trial,  upon  the  ground  of 
newly-discovered  evidence,  was  properly  denied.  The  newly-dis- 
covered evidence  was,  according  to  the  affidavits,  cumulative,  and 
in  such  cases  it  is  well  settled  a  new  trial  should  not  for  suoh  cause 
be  granted.  Upon  the  whole  case,  as  presented,  we  are  of  the 
opinion  the  judgment  of  the  court  below,  and  the  order  denying  the 
motion  for  a  new  trial,  should  be  affirmed. 

FooPE,  0.,  and  Beloheb,  0.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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No.  9,538. 

GiNOOCHio  V.  Amadob  C.  &  M.  Co.,  and  Bbight  et  al.,  Intebybnobb. 

DepaHment  Two,    Filed  September  t6, 1885, 

AasiGNMENT  OF  Chosb  IN  Action— AsdiQNBi  mat  Sue— Amount  oy  Rkcovkrt.— If.a 
chose  in  action  is  transferred  by  an  assignment  absolute  in  form,  though  as  security  only,  for 
a  debt  less  in  amount  than  the  sum  due,  or  to  become  due,  upon  the  instrument  assigned,  the 
assignee  may  sue  thereon  in  his  own  name,  and  is  not  limited  to  recover  only  the  sum  due 
him  from  the  assignor,  but  may  recover  the  whole  amount  due  thereon,  being  m  turn  respon- 
sible to  his.  assignor  for  any  excess. 

I*HX  Same— Instrument  Sued  o.v  Construed.— The  instrument  in  suit  was  an  agreement 
between  the  defendant,  and  the  Moore  Mining  C'omuany,  by  the  terms  of  which  the  defend- 
ant agreed  to  furnish  water  to  the  mining  company  for  tive  years,  to  run  a  quartz  mill,  at  a 
fixed  price  per  inch,  to  be  supplied  through  a  ditch  to  be  constructed  by  the  mining  company. 
The  lAtter  was  to  be  paid  the  expense  of  buildinqf  the  ditch,  by  the  defendant,  in  water,  and 
incase  working  the  quartz  mill  wa«  abandoned  before  such  payment  was  received  the  defend- 
ant was  to  pay  the  expeniie  of  building  the  ditch,  in  cish,  from  the  net  proceeds  of  water  run 
through  and  sold  from  such  ditch.  The  ditch  was  constructed  and  delivered  to  the  defend- 
ant. Before  the  mining  company  had  been  paid,  it  abandoned  working  the  qunrtz  mill. 
Hdd,  that  the  ditch  was  the  property  of  the  defendant,  and  not  an  appurtenant  to  the  quartz 
mill;  that  the  rights  of  the  mining  company,  under  the  contract,  were  assignable,  and  had 
been  properly  assigned  to  the  plaintiff. 

Appeal  from  a  jadgment  of  the  superior  court  of  Aiaador  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     Tne  opinion  states  the  facts. 

James  Wheeler  and  Eagon  &  Annstrovg,  for  the  appellant. 
Jiamea  F.  Farley  and  A.  C.  Adama,  for  the  respondent. 

8£ABLS,  G.  This  is  an  action  brought  bj^  Alfonso  Ginoochio,  as 
assignee,  against  the  Amador  Canal  and  Mining  Oompany,  upon  an 
instrument  in  writing,  to  recover  the  sum  of  five  thousand  nine  hun- 
dred and  forty-two  dollars  and  seventy- two  cents,  with  interest,  in 
which  action  Bright  and  Newman  intervened. 

The  instrument  in  suit  was  an  agreement  dated  December  31, 
1878,  between  the  Amador  Canal  and  Mining  Company,  a  corpora- 
tion, and  the  Moore  Mining  Company,  a  mming  copartnership,  by 
the  terms  of  which  the  Amador  Company  agreed  to  furnish  water 
to  the  mining  company  for  five  years  to  run  a  quartz  mill,  at  a  fixed 
price  per  inch,  to  be  supplied  through  a  ditch  to  be  constructed  by 
the  mining  company.  The  latter  was  to  be  paid  the  expense  of 
building  the  ditcn,  by  the  Amador  Company,  in  water,  and  in  case 
working  the  quartz  mine  was  abandoned  before  such  payment  was 
received,  the  Amador  Company  was  to  pay  the  expense  of  building 
the  ditch,  in  cash  from  the  net  proceeds  of  water  run  through 
and  sold  from  such  ditch.  The  ditch  was  constructed  at  an  expense 
of  seven  thousand  seven  hundred  and  thirteen  dollars  and  sixty-five 
cents,  and  delivered  to  the  Amador  Company  on  or  about  February 
1,  1879.  About  March  25, 1879,  the  members  of  the  mining  company 
organized  a  corporation  under  the  name  of  the  Moore  Mining  Company , 
to  which  they  delivered  possession  of  their  mill  and  quartz  mine, 
and  verbally  assi^ed  their  interest  in  the  water  contract.  The  in- 
terest of  the  mining  company  in  the  mine  seems  to  have  been 
only  that  of  the  holders  of  a  bond  for  the  conveyance  thereof.  The 
corporation  worked  the  mine  and  received  water  on  the  contract  of 
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the  mining  company  until  September,  1879,  when  they  abandoned 
operations,  and  on  the  second  day  of  September,  1879,  assigned  the 
water  contract  to  the  plaintiff  herein,  and  at  the  same  date  the  min- 
ing copartnership  by  G.  J.  Garland,  one  of  its  members,  assigned 
said  water  contract  to  plaintiff,  of  all  of  which  the  Amador  Com- 
pany had  notice. 

On  the  third  of  May,  1881 ,  all  of  the  copartners  of  the  Moore  Mining 
Company  executed  a  further  assignment  of  the  water  contract  to 
plaintiff,  and  ratified  and  confirmed  the  act  of  C.  J.  Garland  in  the 
assignment  of  September  2,  1879.  Defendant  caused  fifir  dollars 
to  be  paid  to  plaintiff,  on  account  of  the  contract,  February  28,  1881. 

It  is  conceded  that  defendant  had  received  in  net  profits  from  the 
sale  of  water  from  the  ditch  in  question,  a  sum  sufficient  to  satisfy 
the  balance  due  on  the  contract. 

The  intervenors,  Bright  and  Newman,  claimed  under  a  mechanic's 
lien  taken  upon  the  mill  and  mine  for  work  performed  for  the  corpo- 
ration, and  hold  a  sheriff's  deed,  under  which  they  claimed  the 
water  contract,  or  right,  and  ditch  passed  to  them,  as  appurtenant 
to  the  mill  and  mine. 

The  court  rendered  judgment  in  favor  of  plaintiff  as  against  de- 
fendant and  the  intervenors.     The  latter  have  not  appealed. 

The  first  point  made  by  appellant  is,  that  the  fifth  finding  is  not 
sustained  by  the  evidence,  and  is  against  the  evidence.  This  is  the 
finding  in  which  the  court  finds  a  verbal  assignment  of  the  water  con- 
tract. 

In  our  view  of  the  case,  it  is  quite  immaterial  whether  the  con- 
tract was  or  was  not  assigned  by  the  mining  company  to  the  corpor- 
ation. Both  the  mining  company  and  the  corporation  assi^ed  to 
the  plaintiff,  and  if  the  rights  under  the  contract  did  not  vest  in  him 
under  one  of  these  assignments,  they  must  have  done  so  under  the 
other.  In  this  connection  it  is  proper  to  say,  the  third  point  made 
by  the  appellant,  that  the  assignment  by  the  corporation  to  plaintiff 
was  as  security  only,  cannot  be  sustained. 

By  the  order  of  the  board  of  directors,  the  president  of  the  cor- 
poration was  authorized  to  sell,  assign  and  transfer  any  and  all  prop- 
erty for  the  benefit  of  the  creditors,  to  the  best  possible  advantage, 
or,  as  he  may  see  fit.  He  assigned  the  contract  absolutely,  and  uie 
witness  Yoorhees  declares  it  was  not  done  by  way  of  security,  but 
in  payment  of  a  claim  of  plaintiff  against  the  corporation,  amounting 
to  three  thousand  four  hundred  dollars. 

The  assignment  was  in  form  sufficient  to  transfer  title  in  the  chose 
in  action  to  plaintiff,  and  if  their  is  in  fact  any  contingent  interest  re- 
maining in  me  corporation,  it  is  the  province  of  the  latter,  and  not 
of  defendant,  to  assert  it. 

If  a  chose  in  action  is  transferred  by  an  assignment  absolute  in 
form,  though  as  securiiy  only,  for  a  debt  less  in  amount  than  the 
sum  due,  or  to  become  due,  upon  the  instrument  assigned,  the 
assignee  is  not  limited  in  an  action  upon  such  chose  in  action  to  re- 
cover only  the  sum  due  him  from  the  assignor,  but  may  recover  the 
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whole  amount  thereon,  being  in  turn  responsible  to  his  assignor  for 
any  excess. 

The  second  point  of  appellant  is  not  sustained  by  the  eyidenoe. 

It  certainly  does  not  appear  that  on  the  first  ^f  September,  1879, 
or  thereabouts,  the  corporation  quit  and  abandoned  work  on  the 
mine. 

Subsequently  thereto.  Garland,  its  manager,  did  some  work  on 
his  own  account,  and  at  his  own  risk,  and  by  consent  of  the  com- 
pany, upon  the  mine,  but,  under  the  testimony,  he  could  not  have 
held  the  corporation  responsible  for  the  expense  thereof,  and  it  was 
not  in  any  proper  sense  work  of  the  corporation.  The  contract 
upon  which  the  action  was  brought,  both  by  its  terms  and  its  char- 
acter, was  assignable. 

The  ditch  which  was  to  be  constructed  by  the  mining  company 
was  to  be  paid  for  by  the  defendant.  It  was,  according  to  the 
pleadings,  delivered  to  the  defendant  when  completed,  and  posses- 
sion thereof  has  ever  since  been  retained  by  such  defendant.  The 
water  run  through  this  ditch  to  the  quartz  mill  was  to  belong  to  de- 
fendant after  being  used  to  run  the  machinery.  In  case  work  was 
abandoned  at  the  mine,  defendant  was  to  pay  for  the  construction 
of  the  ditch  out  of  the  proceeds  of  water  sold  therefrom. 

These  facts,  taken  together,  seem  to  indicate  that  defendant 
owned  the  ditch,  and  that  neither  the  structure  nor  the  water  to  be 
mn  through  it  bore  any  such  relation  to  the  mill  or  mine  as  to 
make  them,  or  either  of  them,  an  appurtenant  thereto.  ''A  thing 
to  be  appurtenant  to  another  must  be  of  a  different  and  congruous 
natnre,  such  as  an  easement  of  servitude,  or  some  collateral  inci- 
dent belonging  to,  and  for  the  benefit  of,  the  land:"  Story,  J.,  1 
Bunaner'sB.,  21;  C.  G.,  sec.  662.  Here  the  ditch  and  the  water 
which  it  conveyed  were  not  the  property  of  the  owners  of  the  mill 
or  mine. 

The  water  supply  of  a  mill  will  ordinarilv  pass  with  a  conveyance 
of  the  miU,  but  in  order  to  do  so,  it  must  oelong  to  the  mill — must 
be  the  property  of  the  owner  thereof,  and  not  of  another.  We  may 
add  that  the  question  as  to  whether  the  water  supply  did  or  did  not 
pass  to  the  interveners  as  an  appurtenant  of  the  mill,  is  one  that 
cannot  affect  the  defendants  in  the  manner  claimed  by  it. 

The  court  below  found  that  it  did  not  pass,  and  rendered  judgment 
against  the  interveners,  from  which  judgment  they  have  not  ap- 
pealed. They  are  concluded  by  the  action  of  the  court  from  assert- 
ing any  claim  to  the  water  undei:  the  contract  in  question. ,  The 
motion  for  a  nonsuit  was  properly  denied. 

The  additional  questions  of  law  presented  by  the  record  cannot^ 
we  think,  affect  the  result,  and  the  judgment  and  order  should  bo 
affirmed. 

FooTE,  0.,  and  Beloheb,  G.  G.,  concurred. 

Bt  thjb  Goubt.  For  the  reasons  given  in  the  foregoing  opinion^ 
the  judgment  and  order  are  affirmed. 

1I0.98-8. 
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No.  9,820. 

Boston  Tunnel  Company  tv  MgKbnzie  et  al. 

DemrtmeiU  Two.    Filed  SepUmber  26,  1885. 

Motion  fob  Njsw  Trial  Must  bb  Direotsd  to  Decision.— A  motion  for  a  new  trial 
cannot  be  based  on  the  ground  of  the  insufficiency  of  the  evidence  to  justify  the  judgment, 
nor  on  the  ground  that  the  judgment  is  against  law.  The  motion  should  be  directed  at  the 
decision,  and  not  the  judgment. 

The  Same— Fukm  ov  Specification  or  Gbodkd.— A  specification  of  ground  for  asking  fw 
a  new  trial,  as  follows:  '*  Insufficiency  of  the  evidence  herein  to  support  or  justify  the  find- 
ings of  the  court,"  is  sufficient  in  form,  and  directed  to  the  decision,  as  required  by  section  657 
code  of  civil  procedure. 

Corporation— Authority  op  Plaintiff's  Attorney  Cannot  be  Questioned  by  De- 
fendant,— An  action  by  a  corporation,  brought  an«l  prosecuted  by  an  attorney,  is  presumed 
to  have  been  intttituted  by  the  consent  of  the  plaintiff;  and  until  the  attorney's  want  of  au- 
thority to  appear  for  his  client  is  shown,  the  defendant  will  not  be  permitted  to  have  the 
action  dismissed  by  showing  that  the  plaintiff  does  not  desire  to  maintain  it. 

CoRpoRATJONs— Copy  of  Copy  of  Articles  of  Incohporation— Evidence. — Under  section 
299  of  the  civil  code,  a  certified  copv  of  the  certified  copy  of  articles  of  incorporation,  re- 
quired to  be  filed  with  the  county  clerk,  in  order  to  enaole  a  corporation  to  maintain  cer- 
tain actions,  is  not  in  any  sense  secondary  evidence,  but  is  equal,  in  all  respects,  with  the 
original,  as  evidence. 

Official  Character— Parol  Evidence  of.— The  fact  that  a  witness  was  a  dt  ffbdo 
officer  and  stockholder  in  a  corporation  may  be  shown  by  parol. 

A  Tax  Sale,  >or  anything  more  than  is  lawfully  charoeablk,  is  a  sale  without 
jurisdiction,  and  vo>d. 

Jury  Trial— Waived  by  Proceeding  to  Trial  before  Court. — A  jury  trial  is  waived, 
if,  on  the  da^'  the  cause  was  set  for  trial,  the  parties  appeared,  and  the  trial  proceeded  before 
the  court,  without  objection,  and  without  a  jury  having  been  demanded. 

Appeal  from  a  judgment  of  the  superior  court  of  Tuolumne 
county,  entered  in  favor  of  the  plaintiflF,  and  from  an  order  denying 
the  defendants  a  new  trial.     The  opinion  states  the  facts. 

F.  D.  Nicol,  for  the  appellants. 

Street  dt  Street  and  E.  A.  Bodgers,  for  the  respondent. 

Seabls,  C.  Ejectment  to  recover  a  mining  claim.  Plaintiff  had 
judgment. 

Plaintiff  is  a  corporation.  In  1877  the  demanded  property  was 
assessed  for  the  purpose  of  taxation,  to  the  Boston  Tunnel  Company. 
The  taxes  under  such  assessment  not  having  been  paid,  the  mining 
claim  was  sold  on  the  second  day  of  March,  1878,  bv  the  tax  col- 
lector, to  John  Beister,  who  received  a  certificate  of  sale,  and  in  due 
time  a  tax  deed  of  the  premises,  under  which  he  entered  into  pos- 
session.    Defendants  hold  under  the  title  thus  acquired. 

Defendants  appeal  from  the  final  judgment  and  from  an  order  de- 
nying a  motion  for  new  trial. 

Bespondent  objects  to  a  consideration  of  the  statement  on  motion 
for  u^jw  trial,  on  the  ground  that  the  notice  of  motion  was  to  the 
effect  that  ai)pellants  would  ask  the  court  to  vacate  the  judgment 
herein,  and  as  one  of  the  grounds  of  the  motion  specified  the  **in- 
aufliciency  of  the  evidence  to  justify  the  judgment,  and  that  it  is 
against  law." 

Objection  was  made  at  the  proper  time  and  in  the  court  below,  to 
the  sufficiency  of  the  specifications  as  a  foundation  for  the  motion. 
Martin  v.  Matfield,  49  Cal.,  42.  and  Sawyer  v.  Sargent,  2  West  Coast 
Eeporter,  900,  are  relied  upon  to  sustain  the  objection. 
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In  the  case  first  above  cited  it  was  said :  '*  InsafiBoiency  of  the  eyi- 
denoe  to  justify  the  judgment  is  not  a  ground  of  motion  for  a  new 
trial.  Such  a  motion  is  not  directed  at  the  judgment,  but  at  the  ver- 
dict, or  other  decision  of  fact,  for  a  new  trial  is  a  re-examination  of 
an  issue  of  fact:  Code  of  civil  procedure,  sec.  656.  That  a  judg- 
ment is  against  law  is  not  ground  for  a  motion  for  a  new  trial. 

In  Sawyer  v.  Sargent,  it  was  held  that  a  motion  for  new  trial  can- 
not be  based  on  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  the  judgment,  nor  can  it,  says  the  court,  be  based  on  the 
ground  that  the  judgment  is  against  law.  The  motion  should  be  di- 
rected at  the  decision,  and  not  the  judgment. 

It  follows  that  in  the  present  case  the  motion,  so  far  as- it  is  urged 
against  the  judgment,  is  irregular. 

We  find,  nowever,  that  the  fourth  specification  in  appellants'  causes, 
for  asking  for  a  new  trial,  is  as  follows:  ''  Insufficiency  of  the  evi- 
dence herein  to  support  or  justify  the  findings  of  the  court." 

This  specification  is  sufficient  m  form  and  is  directed  to  the  deci- 
sion as  required  by  section  657,  code  of  civil  procedure. 

The  answer  of  defendants,  after  denying  plaintiff's  ownership  and 
right  to  possession  of  the  demanded  premises,  and  setting  up  title 
in  themselves,  proceeds  to  set  out  that  the  action  is  not  prosecuted 
by  the  consent  of  the  Boston  Tunnel  Company,  a  corporation;  that 
it  is  not  the  wish  of  the  company  that  the  action  should  be  main- 
tained; that  by  order  of  the  trustees  of  said  Boston  Tunnel  Com- 
pany, a  motion  was  made  for  the  dismissal  of  the  action;  than  L. 
Fierce,  is  not,  and  for  many  years  has  not  been,  the  secretary  of  the 
plaintiff;  that  the  complaint^is  not  verified  by  any  officer  of  the  cor- 
poration, and  other  allegations  of  like  import,  all  of  which  were,  on 
motion,  stricken  out  b^  the  court,  and  this  action  is  assigned  as 
error.  The  complaint  is  signed  and  the  action  prosecuted  by  Street 
&  Street  and  Eawin  A.  Ko^ers  as  the  attorneys  for  the  plaintiff. 
Their  ri^ht  to  institute  an  action  and  to  conduct  the  same  to  a  de- 
termination in  the  court,  is  not  challenged.  Until  that  is  done,  we 
cannot  presume  that  an  action  regularly  instituted  by  them  as  attor- 
neys, is  without  the  sanction  of  their  client,  the  plaintiff,  and  the 
novel  proceeding  taken  by  the  defendants  to  dismiss  the  action  by 
showing  that  the  corporation  plaintiff  does  not  desire  to  maintain 
it,  while  the  attorneys  of  plaintiff,  who  [alone  can  speak  for  it  in 
court,  are  opposing  such  dismissal,  cannot  be  upheld,  and  the  court 
was  right  in  striking  out  that  portion  of  the  answer. 

There  was  no  error  in  admitting  in  evidence  ''  the  certified  copy 
of  the  certified  copy  of  the  articles  of  incorporation  of  the  Boston 
Tunnel  Company." 

By  section  299  of  the  civil  code  such  certified  copy  of  the  certified 
copy,  required  to  be  filed  with  the  county  clerk  in  order  to  enable 
a  corporation  to  maintain  certain  actions,  is  made  evidence  equally 
with  the  original.  It  is  not  in  any  sense  secondary  evidence,  but  is 
by  law  made  equal  in  all  respects  with  the  original,  as  evidence. 
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If  it  be  arged  that  the  oonnty  of  Tuolumne  is  the  county  in  which 
the  original  articles  of  incorporation  were  required  to  be  filed  by 
the  corporation  plaintiff — that  section  299  of  the  ciyil  code  makes  no 
provision  for  filing  the  copy  of  the  copy  of  articles  in  the  county 
where  the  original  articles  are  filed ,  and  therefore  that  the  certified 
copy  from  the  clerk's  office  of  Tuolumne  county,  was  not  admissible 
in  evidence,  we  may  admit  the  proposition,  and  what  follows? 

Why,  simply,  that  there  was  in  Tuolumne  county,  where  the  orig- 
inal articles  are  filed,  no  necessity  for  filing  a  copy  of  the  articles  of 
incorporation  duly  certified  by  the  secretary  oi  state.  By  section 
297  of  the  civil  code,  a  copy,  certified  by  the  secretary  of  state,  is 
made  evidence  of  the  facts  therein  stated,  and  if  for  any  purpose  it 
became,  or  was,  proper  to  prove  the  organization  of  the  corporation, 
this  copy  of  a  copy,  so  certified,  was  proper  evidence  by  which  to  do  so. 

The  fact  that  it  had  been  filed  in  the  office  of  the  county  clerk  of 
Tuolumne  county,  where  it  had  no  need  to  be  filed,  did  not  militate 

X'nst  it  as  evidence.    U  not  relevant  to  any  issue  made  in  the 
^      dings,  its  introduction  could  do  no  harm  to  appellants. 

Objection  is  made  that  one  L.  Pierce,  a  witness,  called  on  the  part 
of  plaintifiT,  was  permitted  to  testify  that  he  was  a  stockholder  in  the 
corporation  plaintiff,  and  the  secretary  thereof.  The  objection  is 
based  upon  the  fact  that  the  evidence  is  secondary — the  records  of 
the  corporation  being  the  best  evidence  of  the  facts  stated. 

The  witness  was  called  to  prove  possession  of  the  demanded  prem- 
ises by  defendants,  the  amount  of  money  expended  thereon  by 
plaintiff,  and  other  acts  tending  to  show  its  prior  possession.  The 
fact  of  his  being  a  stockholder  and  secretary,  were,  doubtless,  called 
out  for  the  purpose  of  showing  his  position  to  have  been  such  as  to 
give  him  opportunities  for  knowing  the  property  concerning  which 
he  testified.  Ooming  thus  incidentally  in  the  case,  whether  for  the 
purpose  of  identifying  the  witness,  or  showing  his  opportunities  for 
acquiring  knowledge,  it  was  not  necessary  to  resort  to  the  records  of 
the  corporation  to  prove  the  facts  against  which  appellants'  excep- 
tion is  directed.  It  was  proper,  for  such  purpose,  to  propound  the 
questions  and  show  by  the  answers  that  tne  witness  was  a  de  facto 
officer  and  stockholder  in  the  corporation. 

The  answer  of  defendants,  that  the  action  was  not  commenced 
and  is  not  prosecuted  by  the  direction  or  with  the  consent  of  the 
Boston  Tunnel  Company,  having  been  stricken  out  by  the  court  on 
motion,  there  was  no  error  in  refusing  to  permit  defendants  to  intro- 
duce evidence  tending  to  prove  the  defense  thus  stricken  out. 

Defendants  offered  in  evidence  as  a  part  of  their  chain  of  title  to 
the  demanded  premises,  a  certificate  of  sale  by  the  tax  collector  and 
a  tax  deed  of  the  premises.  These  were  admitted,  subject  to  be 
stricken  out,  and  before  the  cause  was  finally  submitted  were 
stricken  out  by  the  court.     In  this  there  was  no  error. 

The  certificate  shows  that  for  the  vear  1877,  the  demanded  prop- 
erty was  assessed  to  Boston  Tunnel  Company  and  valued  at  five 
hundred  and  fifty  dollars.    It  recites  the  rate  of  taxation  and  the 
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amount  of  the  tax  at  fourteen  dollars  and  fifty-eight  cents,  the  addi- 
tion of  five  ^5)  per  cent,  and  making  the  total  amoant  thereafter  dae 
for  state  ana  connty  taxes,  fifteen  dollars  and  thirty  cents.  It  then 
recites  that  John  Beister  was  the  bidder  who  offered  to  take,  etc., 
'^  and  pay  the  taxes  and  costs  due  thereon,  including  two  dollars  for 
this  certmcate,  amounting  in  all  to  twenty-five  dollars  and  thirty- 
one  cents."  That  the  property  was  thereupon  struck  off  to  him  for 
said  taxes  who  paid  the  full  amount  of  said  taxes,  costs  and  charges, 
and  therefore  became  the  purchaser. 

The  description  of  the  property  is  as  follows : 

''Possession  of  interest  and  claim  to  Grant  mine,  in  district  No. 
2,  in  Table  mountain,  near  Jeffersonville;  bounded  east  by  the 
Bosedale  ranch,  north  by  the  Down  East  claim,  south  by  D.  T. 
Hughes  &  Go's  mine;  containing  about  three  thousand  feet,  and 
known  as  the  Boston  Tunnel  mine;  improvements  thereon  consist- 
ing of  whim  house  and  car.'' 

The  sale  occurred  March  2,  1878,  and  the  certificate  is  dated 
March  4,  1878. 

By  section  3,776  of  the  political  code,  the  certificate  of  sale  is  re- 
quired to  be  ''dated  on  the  day  of  sale,  stating  (when  known)  the  name 
of  the  person  assessed,  a  description  of  the  land  sold,  the  amount  paid 
therefor,  that  it  was  sold  for  taxes,  giving  the  amount  and  year  of 
the  assessment,  and  specifying  the  time  when  the  purchaser  will  be 
entitled  to  a  deed."  -^ 

Section  3,786  of  the  same  code  provides  that ' '  the  matters  recited 
in  the  certificate  of  sale  must  be  recited  in  the  deed." 

The  tax  deed  fails  to  recite  the  amount  for  which  the  property  was 
assessed.  In  reference  to  the  sum  for  which  it  was  sold,  it  first  re- 
cites that  the  tax,  with  five  per  cent  added,  was  fifteen  dollars  and 
thirty  cents,  and  that  the  property  was  struck  off  and  sold  to  John 
Beister  for  the  sum  of  fifteen  dollars  and  thirty  cents,  the  said  John 
Beister  bein^  the  only  person  who  would  *  *  *  and  pay  the 
amount  of  said  taxes,  nve  per  cent  costs  and  accruing  costs,  amoun- 
in^  to  the  sum  of  thirty-seven  dollars  and  ninety- six  cents,  being  the 
pnce  paid  for  the  same* 

We  think  it  is  apparent  from  the  certificate  of  sale  and  tax  deed 
taken  together: 

Ist.  That  the  tax  was  fifteen  dollars  and  thirty  cents,  and,  2d,  that 
the  property  was  sold  for  a  sum  greatly  in  excess  thereof.  Whether 
for  twenty-five  dollars  and  thirty-one  cents,  as  specified  in  the  certi- 
ficate, or  for  thirty-seven  dollars  and  ninety-six  cents,  as  specified 
in  the  deed,  matters  not. 

In  Treadwell  v.  Patterson,  51  Gal.,  637,  it  was  held  that  a  sale  for 
anything  more  than  is  lawfully  chargeable,  is  a  sale  without  juris- 
diction, and,  therefore,  void.  Bucknall  v.  Story,  36  Gal.,  67,  is  to  the 
same  effeqt. 

Tested  by  the  rule  laid  down  in  those  cases,  the  sale  was  void. 

The  other  objections  to  the  deed  and  certificate  of  sale  need  not 
be  noticed. 
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The  objection  that  the  cause  was  tried  by  the  court  without  a  juiy 
comes  too  late. 

The  cause  was,  by  consent  of  counsel,  set  down  for  trial  on  a  day 
certain.  On  that  day  counsel  for  defendants  api)eared,  and  the  cause 
was  tried  by  the  court  without  objection,  and  without  a  jury  having 
been  demanded.  A  jury  was  thereby  waived :  Greason  v.  Keteltas, 
17  N.  T.,  491;  Black  v.  White,  37  N.  T.,  320;  Bradley  v.  Aldrich, 
40  N..T.,  504;  West  P.  F.  v.  Beymert,  45  N.  Y.,  703;  Lewis  v.  Mott, 
36  N.  T.,  395. 

We  find  nothing  in  the  other  objections  urged  requiring  attention, 
and  are  of  opinion  the  judgment  and  order  appealed  from  should  be 
affirmed. 

FooTE,  C,  and  Belches,  C.  C,  concurred. 

By  the  Coubt.  for  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 


No.  9.821. 

BuLLABD  V,  Stone. 

Depa/ttiMHt  One,    Fiftd  September  U,  1886. 

Market  Valdb,  How  DETKRUINBD.—Upon  a  review  of  the  evidenoe,  heldt  that  the  mar 
ket  value  of  the  wheat,  in  controversv,  was  sufficiently  shown  by  the  evidence,  and  was  in 
conformity  to  section  3,354  of  the  civil  code. 

Monet  Paid  Under  Contract— Recovery  After  Breach.— Money  naid  by  plaintiff, 
under  a  contract,  and  in  obedience  to  its  requirements,  may  be  recovered  oy  him,  upon  the 
defendant's  failure  to  perform. 

Incompetent  Evidence  must  be  Objected  to.— A  party  cannot  assign  the  admission  of 
incompetent  evidence  as  error,  unless  he  objected  thereto  at  the  triaL 

A  KEFDSAI.  to  OIVB  INSTRUCTIONS  WHICH  HAVE  ALREADY  BEEN  OIYBN  in  SUbstanoe  ISBOi 

error. 

Appeal  from  a  judgment  of  the  superior  court  of  Tehama  county, 
entered  in  fayor  of  the  plaintiff,  ana  from  an  order  denying  we 
defendant  a  new  trial.     The  opinion  states  the  facts. 

John  F.  EUison  and  Hart  dk  White,  for  the  appellant. 
F.  G,  Lusky  for  the  respondent. 

Seabls,  0.  This  action  is  brought  to  recover  damages  for  viola- 
tion of  a  contract  to  sell  and  deliver  a  quantity  of  wheat.  Cause 
tried  by  a  jury.  Verdict  and  judgment  in  favor  of  plaintiff  for 
two  thousand  dollars.  A  motion  for  new  trial  was  made  and  denied. 
The  appeal  is  from  the  judgment  and  from  an  order  denying  a  new 
trial. 

On  or  about  the  fifth  of  December,  1882,  the  defendant  entered 
into  a  contract  with  plaintiff  for  the  sale  and  delivery  by  the 
former  to  the  latter  of  seven  thousand  nine  hundred  and  seventy- 
six  sacks  of  wheat,  aggregating  one  million  ninety-seven  thousand 
one  hundred  and  sixty-one  pounds. 
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At  the  date  of  the  contract,  four  thousand  four  hundred  sacks, 
containing  six  hundred  and  two  thousand  eight  hundred  pounds, 
were  at  Squaw  Hill.  A  further  quantity  of  one  thousand  and  forty- 
five  sacks,  containing  one  hundred  and  forty-eight  thousand  three 
hundred  and  ninety  pounds,  and  constituting  a  separate  lot  of  wheat, 
was  also  at  Squaw  Hill.  One  thousand  two  hundred  au  J  forty-six 
sacks,  containing  one  hundred  and  sixty- seven  thousand  four  hun- 
dred and  ninety  pounds,  were  at  Willows,  and  the  remainder,  con- 
sisting of  one  thousand  two  hundred  and  eighty-five  sacks,  contain- 
ing one  hundred  and  seventy-eight  thousand  four  hundred  and 
eighty-one  pounds,  at  Mcintosh  Landing.  All  of  which  places  are 
in  Colusa  county. 

The  wheat  was  to  be  paid  for  on  delivery  at  the  rate  of  one  dollar 
and  forty-seven  and  one-half  cents  per  hundred  for  the  two  lots  at 
Squaw  Hill,  and  at  the  rate  of  one  dollar  and  fifty  cents  per  hun- 
dred for  the  residue.  The  wheat  at  Willows,  and  the  smaller  lot  of 
one  thousand  and  forty-five  hundred  sacks  at  Squaw  Hill  were  deliv- 
ered to  plaintiff,  and  paid  for  by  him.  The  wheat  was  in  ware- 
houses, and  two  receipts  had  been  issued  therefor,  one  of  which 
was  held  by  a  bank  and  the  other  by  one  H.  Eraft.  At  the  date  of 
the  contract,  plaintiff  received  an  order  for  these  warehouse  receipts 
from  defendant.  It  was  agreed  that  plaintiff  should  pay  all  ware- 
house charges  on  the  grain,  and  deduct  the  amount  so  paid  from  th& 
purchase  price. 

He  paid  two  hunilred  dollars  on  this  account,  and  also  expended 
one  hundred  and  seventy-five  dollars  and  seventy-one  cents  in  neces- 
sary repairs  to  sacks,  and  in  resacking  some  of  the  grain  prepara- 
tory to  shipment. 

The  attack  of  appellant  upon  the  verdict  of  the  jury,  is  two  fold: 
First,  he  contends  that  the  evidence  failed  to  establish  the  necessair 
facts  upon  which  to  predicate  a  proper  verdict  for  damages  in  such 
a  case,  and  second,  that,  conceding  the  propriety  of  the  verdict  for 
some  amount,  it  should  not  have  exceeded  one  thousand  five  hundred 
and  seventy- five  dollars. 

Section  o,308,  of  the  civil  cade,  is  applicable  to  this  case,  and  is 
as  follows: 

'^The  detriment  caused  by  the  breach  of  a  seller*s  agreement  to 
deliver  personal  property,  the  price  of  which  has  not  been  fully  paid 
in  advance,  is  deemed  to  be  the  excess,  if  any,  of  the  value  of  the 
property  to  the  buyer,  over  the  amount  which  would  have  been  due 
to  the  seller  under  the  contract,  if  it  had  been  fulfilled.'* 

What  is  meant  by  the  excess  of  the  value  of  the  property  to  the 
buyer,  is  defined  by  section  3,364,  civil  code,  as  follows:  '*  The 
vidue  of  property  to  a  buyer  or  owner  thereof,  deprived  of  its  pos- 
session, IS  deemed  to  be  the  price  at  which  he  might  have  bought  an 
equivalent  thing  in  the  market  nearest  to  the  place  where  the  prop- 
erty ought  to  have  been  put  into  his  possession,  and  at  such  time 
i^ter  the  breach  of  duty  upon  which  his  right  to  damages  is  founded 
as  would  suffice,  with  reasonable  diligence,  for  him  to  make  such  a 
purchase." 
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The  rules  as  formulated  by  these  sections  of  the  code,  are  not 
materially  different  from  those  understood  to  have  existed  prior 
thereto. 

The  market  value  of  merchandise  was  said  to  be  the  measure  of 
•damages  in  cases  of  refusal  to  deliver,  upon  contract  where  pay- 
ment had  been  made,  and  where  payment  had  not  been  made,  the 
excess  of  the  market  value  over  the  ])rice  agreed  to  be  paid  was 
deemed  the  measure  of  damages. 

By  the  market  value  was  meant  the  price  or  sum  for  which  an 
equivalent  could  be  reasonably  and  fairly  purchased  at  or  near  the 
place  where  the  property  should  have  been  delivered,  and  within  a 
reasonable  time  after  refusal  to  deliver. 

The  testimony  as  to  value  of  wheat  was  furnished  by  plaintiff  and 
O.  B.  Hobart,  both  grain  buyers  at  the  very  points  where  the  wheat 
in  question  was  to  have  been  delivered.  Plaintiff,  after  stating  that 
for  fourteen  years  he  had  been  a  grain  buyer,  and  explaining  as  to 
the  grade  of  the  wheat  in  question,  proceeds  to  say:  "  On  Decem- 
ber 8,  1882,  I  do  not  think  I  could  nave  bought  an  equivalent  lot  of 
wheat  for  less  than  one  dollar  and  eighty-five  cents  to  deliver  it  at 
San  Francisco,  which  would  leave  it  one  dollar  and  sixty-eight  and 
iiiree-quarters  cents  at  Squaw  Hill,  or  one  dollar  and  seventy  cents 
at  Mcintosh's,  or  one  dollar  and  seventy-two  and  one-half  cents  at 
Willows.  After  I  was  refused  that  wheat,  on  the  seventh  and  eighth, 
if  I  had  started  out,  using  reasonable  diligence  as  a  grain  buyer 
would,  in  the  market  or  markets  nearest  tms  place.  Squaw  Hill,  in 
that  market  or  markets  nearest  to  it,  I  don't  think  1  could  have 
bought  an  equivalent  lot  of  wheat — by  equivalent  I  mean  equivalent 
in  quantity  and  quality — for  less  than  one  dollar  and  eightg^-five 
cents  per  cental  ^delivered  at  San  Francisco,  or,  that  is,  one  dollar 
and  sixty-eight  and  three-quarters  cents  at  Squaw  Hill  and  one  dol- 
lar and  seventy  cents  at  Mcintosh's." 

The  witness  Hobart  testified  to  much  the  same  effect,  giving  the 

5 rices  at  Squaw  Hill,  and  the  markets  nearest  it,  and  also  at  San 
^rancisco,  and  later  in  his  testimony  explained  that  **  it  was  worth 
from  one  dollar  and  eighty  cents  to  one  dollar  and  eighty-five  cents 
in  San  Francisco;  and  after  deducting  freights,  that  would  make  it 
worth  one  dollar  and  sixty-seven  cents  to  one  dollar  and  sixty-seven 
and  one-quarter  cents  at  Squaw  Hill." 

We  need  not  expect,  nor  is  it  essential,  that  witnesses  testifying 
should  clothe  their  ideas  in  those  precise  terms  usually  employeld  in 
pleading.  They  are  expected  to  state  such  facts  as  are  within  their 
knowledge  in  their  accustomed  forms  of  expression,  and  from  the 
language  used,  the  idea  is  gained. 

When  the  witnesses  Hobart  and  BuUard  stated  they  did  ivot-  think 
wheat  at  a  given  point  could  be  bought  for  less  than  a  given  price, 
and  at  the  same  time  showed  themselves  informed  as  to  the  price, 
it  was  perfectly  natural  and  proper,  for  the  jury  to  infer,  that  the 
sum  mentioned  was  the  price,  as  well  as  the  lowest  price  at  which 
it  could  be  purchased. 
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So,  too,  when  they  stated  the  market  value  of  the  commodihr  in 
San  Francisco,  the  freight  from  the  place  of  contract  to  San  Fran- 
cisco, and  that  the  price  therefor  at  the  place  of  contract  was  as 
stated ,  and  being  the  San  Francisco  price  less  the  f rieght,  a  jury 
wonld  very  naturally  conclude  that  the  San  Francisco  market  regu- 
lated the  price  or  market  value  of  the  article  in  the  interior,  and 
that  at  the  latter  point  the  market  value  was  the  price  of  the  article 
at  the  former,  less  the  cost  of  shipment  to  the  central  market. 

These  forms  of  expression  may  not  always  convey  the  exact  infor- 
mation from  which  to  infer  the  fact  to  be  determined,  but  they  will 
usually  be  found  sufficient,  and,  in  the  absence  of  other  factors, 
which,  if  wanting,  it  is  the  province  of  a  cross-examination  to  de- 
velop, will  be  deemed  sufficient. 

Our  language,  as  a  vehicle  to  convey  ideas,  is  not  in  all  respects 
perfect.  Witnesses  are  not  always  logicians  or  elocutionists,  but 
we  may  ordinarily  rely  upon  their  capacity  to  make  themselves  un- 
derstood, and  that  being  comprehended,  the  practical  good  sense  of 
the  jury-box  will  usually  result  in  correct  conclusions  from  their 
utterances. 

TVe  see  no  error  in  the  basis  assumed  for  determining  the  damages 
or  in  the  agency  through  which  a  result  was  reached,  or  in  the  result 
itself. 

It  is  further  urged  that,  conceding  the  validity  of  the  verdict  to 
the  extent  of  one  thousand  five  hundred  and  seventy-five  dollars,  it 
cannot  be  sustained  as  to  the  residue. 

The  complaint  claimed  that  two  hundred  dollars  was  paid  by 
plaintiff  on  account  of  the  purchase  price  of  the  wheat,  and  that  he 
incurred  an  expenditure  of  one  hundred  and  seventy-five  dollars  and 
seventy-one  cents  for  sacks  and  in  resacking  the  wheat  not  deliv- 
ered. 

The  evidence  tended  to  show  that  the  sum  of  two  hundred  dollars 
was  paid,  not  to  defendant,  but  to  one  of  the  warehouse  men  on  ac- 
coimt  of  storage  of  the  wheat,  that  it  was  paid  in  pursuance  of  the 
contract,  which  provided  that  plaintiff  should  pay  storage  and  deduct 
the  amount  thereof  from  the  purchase  money. 

It  also  appeared  that  the  charges  for  storage  were,  subsequent  to 
suit  brought,  paid  by  the  party  who  received  the  wheat,  and  that  the 
warehouse  man  still  holds  tne  two  hundred  dollars  paid  him  by 
plaintiff.  This  sum  of  money  having  been  paid  by  plaintiff  under 
the  contract,  and  in  obedience  to  its  requirements,  he  is  clearly  en- 
titled to  recover  it  from  defendant. 

It  was  not  paid  under  a  mistake  of  fact.  The  warehouse  man  was 
entitled  to  his  storage.  Plaintiff  was  bound  by  his  agreement  to  pay 
it,  and  did  pay  this  amount.  There  was  nothing  voluntary  about  it, 
and  plaintiff  was  not  entitled,  before  suit  brought,  to  recover  it  back 
from  the  warehouse  man,  and  the  contract  having  been  broken  by 
defendant,  he  became  liable  for  this  sum  paid  on  account  thereof. 

As  to  the  item  of  one  hundred  and  seventy- five  dollars  and 
seventy-one  cents:    The  evidence  tended  to  show  that  this  sum  was 
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necessarily  expended  by  plaintiff  in  preparing  the  wheat  not  deliv- 
ered for  shipment.  As  the  wheat  was  never  delivered  to  plaintiff, 
this  item,  if  objected  to  at  the  proper  time,  wonld  donbtless  have 
been  excluded,  out  no  objection  was  raised,  so  far  as  we  can  see, 
to  it  until  a  motion  for  a  new  trial.  The  complaint  conttiined  an 
allegation  of  this  expenditure.  It  might  have  been  stricken  out 
on  motion,  as  forming  no  proper  basis  for  special  damages  in  a 
case  where  the  property  had  never  been  delivered  to  plaintiff, 
and  in  which  he  consequently  had  no  right  to  expend  money 
upon  it.  AgaiD,  the  testimony  might  have  been  objected  to, 
at  the  trial,  and  ruled  out,  or  a  refusal  so  to  do  assigned  as  error. 
No  such  motion  or  objection  was  made. 

A  party  cannot  be  permitted,  under  such  circumstances,  and  after 
tacitly  coDsentiDg  to  the  introduction  of  testimony,  to  assign  its 
admission  as  error. 

The  instructions  given  by  the  court,  at  request  of  plaintiff,  stated 
the  law  correctly  as  applicable  to  the  case. 

Defendant's  instructions,  with  a  single  exception,  were  erroneous 
and  did  not  properly  state  the  law  as  applicable  to  the  testimony. 

The  last  instruction,  though  subject  to  some  verbal  criticism,  was 
in  the  main  correct,  and  might  with  propriety  have  been  given,  bat 
having  already  been  given  to  the  jury  in  ampler  form,  and  free  from 
all  objection,  we  are  of  opinion  defendant  sustained  no  injury  by  its 
refusal. 

Upon  the  whole  case  as  presented,  we  are  of  opinion  the  judg- 
ment of  the  court  below  and  the  order  denying  the  motion  for  a 
new  trial  should  be  affirmed. 

FooTE,  C,  and  Belcher,  G.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


No.   9.644. 
AXTELL  V.  GeRLAGH  ET  AL. 

DejMrtment  One,    Filed  September   £5,  1886. 

A  Tax  Sale  is  Void,  ir  thk  Pbopxrtt  be  sold  roR  a  sdm  orbateb,  by  one  dollar,  thaa 
was  authorized  by  law. 

Unlawful  Charges  Made  on  Sale  for  Delinquent  Taxes.— The  act  of  1880,  providiDg 
for  the  protection  of  lands  from  overflow,  other  than  lands  recognized  as  swamp  lands,  does 
not  authorize  a  chaise  of  fifty  cents  for  cost  of  preparing  a  delinquent  list,  or  fifty  cents  for 
costs  of  certificate  of  sale. 

Void  Tax  Deed— Injunction  When  Lies  to  Kestrain.— Injunction  lies  to  restrain  the 
miUdng  of  a  t&z  deed,  under  a  sale  void  because  made  for  a  sum  greater  than  that  authorised 
by  law.  Such  deed  would  not  necessarily  show  the  invalidity  of  the  sale,  if  executed  in  con- 
formity with  the  certificate  of  sale,  and,  if  it  did  not,  then  evidence  would  be  required  dAon 
the  recitals  of  the  deed  to  ascertain  the  illegality  of  any  of  the  items,  to  collect  which  the  sale 
was  made,  and  a  cloud  would  thus  be  cast  on  the  title. 

Void  Certificate  of  Sale  for  Taxes— Action  to  Quiet  Title  against— iMJUNcrrKMr. — 
Under  section  738,  of  the  code  of  civil  procedure,  an  action  to  quiet  title  against,  and  to  canoel 
a  void  certificate  of  sale  for  taxes,  may  be  maintained.  In  such  action,  if  an  in  junction  be 
granted  against  the  making  of  a  tax  deed,  the  judgment  will  not  be  reversed. 
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Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
ooonty,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

J.  C.  Campbell  and  D.  8.  d  8.  L.  Terry ^  for  the  appellants. 
c/.  B,  Hail  and  W.  L.  Dudley,  for  the  respondent. 

FooTEy  C.  Action  to  quiet  title.  Appeal  from  a  judgment  made 
therein. 

The  certificate  of  sale  issued  by  the  tax  collector  was  properly  or- 
dered to  be  canceled;  the  sale  was  void,  because  the  laud  was  sold 
for  a  sum  greater  by  one  dollar  than  was  authorized  by  law:  Harper 
y.  Bowe,  53  Cal.,  236;  Treadwell  v.  Patterson,  61  Oal.,  637. 

There  was  nothing  in  the  law  which  imposed  a  tax  in  invitum 
upon  property,  which  gave  the  right  to  charge  this  additional  sum, 
Yiz.,  nfty  cents  for  cost  of  preparing  a  delinquent  list,  and  fifty  cents 
for  cost  of  certificate  of  sale.  See  ' '  Act  to  provide  for  the  protec- 
tion of  lands  from  overflow  other  than  lands  recognized  as  swamp 
lands,"  statutes  of  1880,  chap.  128,  p.  227. 

Those  two  charges  were  not  authorized  as  a  part  of  the  ^ ^manner'* 
in  which  the  sale  was  ordered  to  be  made:  Sec.  9  of  said  act,  and 
Bnckwall  v.  Story,  36  Oal.,  67.  And  further,  that  act  itself,  in  sec- 
tion 11,  makes  expreser  provision  for  the  payment  of  the  tax  collec- 
tor, and  does  not  seem  to  contemplate  that  the  land-owner,  or  hia 
property,  shall  be  responsible  therefor.  And  the  purchaser  was 
not  entitled  to  a  decree  ordering  the  land-owner  to  reimburse  him 
for  money  paid  out:  Harper  v.  Bowe,  supra. 

It  is  contended  that  the  certificate^of  sale  being  void  upon  its  face,. 
Ifae  deed,  the  making  of  which  it  was  sought  to  enjoin,  would  be 
void  on  its  face,  and,  therefore,  an  injunction  ought  not  to  have  been 
granted,  as  no  cloud  on  plaintiff's  title  would  thereby  appear. 

Section  3,776,  political  code,  does  not  require  that  the  certificate 
of  sale  shall  specify  the  particulars  of  the  '' amount  paid,''  or  the 
'*  amount  of  the  assessment."  Non  constat,  therefore,  that  the  deed 
would  necessarily  do  so  if  executed,  and  if  it  did  not,  then  evidence 
would  be  required  dehors  the  recitals  of  the  deed  to  ascei  tain  the 
fllegali^  of  any  of  the  items,  to  collect  which  the  sale  was  made^ 
and  a  olond  would  thus  be  cast  on  the  title. 

But  upon  the  supposition  that  the  deed  itself,  when  executed,  may 
properly  show  the  purchaser's  title  to  be  void  and  no  actual  cloud 
leet  on  the  plaintiff  s  title,  yet  under  section  738,  code  of  civil  pro- 
cedure, this  action  to  cancel  the  certificate  is  a  proper  one :  Hearst 
T.  Egglestone,  65  Cal.,  336;  Harper  v.  Bowe,  supra;  People  v.  Cen- 
ter, 6  West  Coast  JEtep. ,  150,  156. 

The  injunction  is  for  the  purpose  of  making  effective  the  judicial 
determination  of  the  invalidity  of  the  defendant's  adverse  claim, 
*'  of  an  estate  or  interest  in  "  the  plaintiff's  land.  And  as  a  means 
to  attain  that  end,  and  prevent  further  controversy,  if  the  deed  should 
he  executed  and  delivered,  the  injunction  was  granted  and  the  judg- 
ment should  not  be  reversed  on  that  account:  Brooks  v.  Calderwood, 
Zi  Gal.,  563. 
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It  would  serve  no  useful  purpose  to  determine  other  questions 
raised  in  the  case,  and  we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Seabls,  C.f  and  Belcheb,  C.  C,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


No.  9,798. 

LOWBEN  V.    FbEY  ET  AL. 

DepaHmerU  One.    Filed  September  S6,  18S6. 

Conflict  op  Evidence— Findings— Appbopriation  of  Water.— In  an  action  to  deter- 
mine confiictinf?  ri((hts  to  the  waters  of  a  given  stream,  w  here  each  party  claims  nnder  aa 
appropriation,  the  findings  of  the  lower  court  will  not  be  d  isturbed  when  tne  evidence  is  con- 
flicting. 

The  Findings  and  Evidencb  Reviewed,  and  held  not  to  entitle  the  plaiutiiF  to  a  judg- 
ment for  damages. 

Appropriation  of  Water  for  Mining  Purposes- Not  Lost  by  Exhaustion  of 
Mine. — ^An  appropriation  of  water  for  mining  purposes  generally « to  be  used  at  variooi 
points,  is  not  lost  by  the  exhaustion  of  the  mine  for  which  it  was  appropriated. 

Appeal  from  a  judgment  of  the  superior  court  of  Trinity  county, 
and  from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion 
states  the  facts. 

W.  J.  Tinnin  and  Burch  dc  Loivenberg,  for  the  appellant. 
C.  E.  WUliama,  J.  W.  PhUbrook  and  Haich  dc  Chadboume,  for  the 
respondent. 

Seabls,  0.  This  is  an  action  to  fix  and  determine  by  a  decree  of 
court  conflicting  rights  of  plaintiff  and  defendants  to  the  water  of 
Grass  Valley  creek  and  its  tributaries,  to  enjoin  defendants  from 
interference  with  the  water  adjudged  to  belong  to  the  plaintiff,  and 
to  recover  damages. 

Plaintiff's  grantors,  in  1850,  located  what  is  now  known  as  the 
Lowden  ranch,  situated  in  Trinity  county,  and  through  which  a 
stream  known  as  Grass  Valley  creek  flows.  The  ranch  was  situated 
upon  public  lands  of  the  United  States. 

In  1862,  a  ditch  was  constructed  from  the  creek,  and  the  waters 
thereof  diverted  and  conducted  through  said  ditch  to  the  ranch,  and 
there  used  for  purposes  of  irrigation. 

In  1854,  defendant,  Frederick  Frey,  and  others,  constructed  a 
ditch  from  Grass  Valley  creek  at  a  point  above  that  of  plaintiff,  and 
extending  to  Ohio  Flat  and  other  points  on  Trinity  river,  for  mining 
purposes.     This  last  ditch  is  known  as  the  Ohio  Flat  ditch. 

Tne  main  issue  at  the  trial  was  as  to  the  extent  of  plaintiff's  prior 
right  to  the  water  of  said  creek.  Plaintiff  had  a  decree  adjudging 
her  prior  right  to  the  use  of  one  hundred  and  twenty  inches  of  water, 
measured  under  a  four-inch  pressure,  from  which  decree,  and  from 
an  order  denying  a  motion  for  a  new  trial,  she  appeals. 
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The  contention  of  appellant  is  that  she  was  entitled  to  a  decree 
eetablishing  her  right  to  a  mnoh  larger  quantitjr  of  water  than  that 
adjadged  her  bj  the  court,  and  that  she  was  entitled  to  damages  for 
past  diversion  of  water  by  defendants.  The  prior  right  of  plaintiff 
to  forty  inches  of  water  is  admitted  by  the  pleadings. 

At  the  trial  it  was  stipulated  in  open  court,  by  counsel  for  the 
respective  parties,  that  ''the  evidence  be  confined  to  the  issue  upon 
the  quantity  of  water  appropriated  by,  and  to  which  each  of  the 
respective  parties  is  entitled,  and  to  the  question  of  damages,  and 
that  ail  other  issues,  if  any,  raised  by  the  i)leading3  be  ignored.** 

The  testimony  as  to  the  extent  of  plaintiff's  prior  right  to  the 
water  involved  as  substantial  and  radical  a  conflict  as  can  well  be 
imagined.  It  ranged,  according  to  the  statements  of  different  wit- 
neflseSy  from  thirty-six  inches  to  sixteen  hundred  inches. 

A  certain  ditch  known  as  the  Skinner  ditch,  and  having  a  large 
capacity,  is  described  by  some  of  the  witnesses,  and  its  very  exist- 
ence ignored  by  others. 

This  marke4  conflict,  may  be  accounted  for  in  part  by  the  fact 
that  the  witnesses  were  detailing  from  memory  facts  and  circum- 
stances occurring  (hirly  years  prior  to  the  time  at  which  they  were 
called  upon  to  testify. 

Again,  the  tendency  of  all  water  ditches  is,  to  increase  in  size  and 
capacity  by  age.  The  constant  erosion  of  their  banks  by  the  current 
of  the  water  flowing  through  them,  tends  in  some  degree  to  their  en- 
largements. The  fact  that  debris,  deposited  from  this  source,  and 
in  many  instances  brought  from  other  sources  and  deposited  in  such 
ditches,  is  necessarily  removed  in  cleaning  them,  and  is  usually 
deposited  upon  the  lower  b&nk  of  the  ditch,  thus  imperceptibly  in- 
creasing its  carrying  capacity.  All  these  circumstances  are  or  may  well 
be  overlooked  by  honest  witnesses  who  only  remember  that  in  their 
observation  a  given  ditch  has  never,  at  any  time,  been  specially  en* 
larged,  and  when  coupled  with  the  fact  that  the  increase  m  size  is  so 
gradual  as  not  to  attract  particular  attention,  goes  far  toward  ex- 
plaining the  very  ^eat  discrepancy  usually  observed  among  wit- 
nesses, when  testifying  as  to  the  capacity  of  ditches  of  long  standing. 

With  this  substantial  conflict  of  testimony,  and  involving,  as  it 
does,  so  many  elements  of  uncertainty,  we  are  not  at  liberty  to  dis- 
turb the  findings  of  the  court  below,  by  which  the  conclusion  was 
reached,  that  plaintiff  had  a  prior  right  to  but  one  hundred  and 
twenty  inches  of  water. 

It  is  objected  by  plaintiff  that  there  is  a  conflict  between  the 
seventh  and  eighth  findings  of  the  court,  and  that  the  latter  is  in 
direct  conflict  with  the  testimony. 

The  seventh  finding  is  to  the  effect  that  defendants  threaten,  and 
will  continue  to  divert  the  water  from  said  Grass  Yalley  creek  in 
derogation  of  plaintiff^s  right  to  one  hundred  and  twenty  inches  of  the 
first  flow  thereof,  etc. 

The  eighth  finding  is,  that  plaintiff  has  sustained  no  damage  by 
reason  of  the  acts  of  the  defendants. 
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The  coart  previously  foand,  in  its  sixth  finding,  that  the  defend- 
ants had  always  permitted  one  hundred  and  twenty  inches  of  water  to 
flow  to  plaintiffs  ditch  when  the  creek  afforded  that  quantity,  except 
from  July  14  to  August  14,  1883,  when  they  permitted  but  forty 
inches  so  to  flow. 

'  The  testimony  of  Bates,  a  witness  for  plaintiff,  shows  that  dnrinc 
this  same  month,  from  July  14  to  August  14,  1883,  one  hundred 
and  twenty-three  to  one  hundred  and  twenty-five  inches  of  water 
actually  flowed  in  the  ditch  of  plaintiff,  which  was  a  larger  quantity 
than  the  court  finds  it  was  entitled  to  receive,  for  which  reason,  as 
we  suppose,  it  was  found  plaintiff  was  not  damaged. 

The  apparent  discrepancy  in  the  finding  that  defendants  only  per- 
mitted forty  inches  of  water  to  flow  during  the  month  indicated, 
while  plaintiff  was,  in  fact,  using  a  much  larger  quantity,  is  ex- 
plained by  the  testimony  of  defendant  Frey  and  others,  from  which 
it  appears  that,  while  defendants  denied  the  right  of  plaintiff  to 
over  forty  inches  of  water,  they  in  practice  allowed  a  larger  quan- 
tity to  flow,  when  they  were  not  using  it  themselves,  and  that  plaint- 
iff was  in  the  habit  of  taking  i^,  without  reference  to  the  claim  of 
defendants. 

In  other  words,  the  defendants  denied  plaintiff's  right  to  any 
quantity  of  water  exceeding  forty  inches,  and  sought  to  deprive  her 
of  all  above  that  quantity,  hence  the  sixth  and  seventh  finding 
They  did  not  succeed  in  depriving  her  of  the  water,  as  they  sougnt 
to  do,  and  she  was  not  damaged,  hence  the  eighth  finding. 

The  findings  are  not  as  clear  and  explicitad  they  mi^ht  have  been, 
but  we  cannot  see  that  injustice  has  been  done  the  plaintiff. 

The  decree  in  plaintiff's  favor  entitled'her  to  coste  of  the  action, 
therefore  the  question  of  her  right  to  nominal  damages,  was  of  no 
practical  importance  in  the  case:  Chambers  v.  Frazier,  29th  Ohio 
St.,  362. 

The  testimony  tends  to  show  that  the  appropriation  of  the  water 
by  defendants  and  their  grantors,  was  for  mining  purposes  geDe^ 
ally,  to  be  used  at  various  points.  Under  such  circumstances  the 
position  of  plaintiff  that  "the  right  to  the  use  of  water  for  mining 
purposes,  ceases  with  the  exhaustion  of  the  mine  for  which  it  was 
appropriated  "  has  no  application. 

We  find  nothing  in  the  errors  of  law  assigned  to  warrant  a  re- 
versal of  the  judgment  or  order  denying  a  new  trial,  and  are  of 
opinion  they  should  be  affirmed. 

FooTE,  C,  and  Belcher,  C.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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No.  9,863. 

Abnold,  Assignee,  etc.,  v.  Eahn. 

J)epartmeiU  One,    Filed  September  26^  I8SS. 

Adjcdication  in  Involuntary  Insolvency— Proceedinos  are  in  rem— Service  by 
POBLICATION  SuvFiciENT.— An  adjudication  of  a  debtor  to  be  an  involuntary  insolvent,  may 
properly  be  considered  as  in  rern^  as  regards  the  status  of  such  debtor.  And  publication  of 
the  notice  required  by  section  10,  of  the  act  of  1880,  is  sufficient. 

The  Same— AsaioNEB  May  Maintain  Actions.— After  a  debtor  has  been  adjudged  an 
involuntary  insolvent,  the  right  to  recover  and  distribute  his  property  and  rights  in  action, 
accrues  to  the  assignee,  and  he  may  prost^cute  actions  against  and  have  recovery  from  parties, 
under  said  act,  in  the  same  manner  as  if  personal  service  prior  to  the  order  aajudicating  his 
fltatus  had  been  had  on  the  debtor. 

Appeal  from  a  judgment  of  the  superior  court  of  Colusa  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

John  T.  Harrington^  for  the  appellant. 
Jackson  Hatch,  for  the  respondent. 

FoOTE,  G.  Action  by  an  assignee  to  recover  from  a  purchaser  the 
value  of  goods  bought  from  an  involuntary  insolvent,  previous  to 
adjudication  as  such,  the  sale  being  in  violation  of  the  provisions  of 
the  act  of  1880. 

The  only  point  made  or  relied  on  by  the  appellant  in  his  brief  is 
that  service  of  notice  to  show  cause  made  upon  the  insolvent  by  pub- 
lication, was  insufficient  in  law  to  uphold  an  adjudication  of  invol- 
untary insolvency. 

He  insists  that,  in  such  a  case,  personal  service  was  necessary. 

And  in  his  brief,  virtually  concedes  that  all  the  proceedings. were 
regular,  and  according  to  the  requirements  of  that  act,  but  claims 
they  were  not  in  rem,  and  that  the  adjudication  of  the  status  of  the 
insolvent  was  inpersoruxm  and  void,  and  the  contention  of  the  plaintiff 
in  this  action  without  legal  support. 

We  understand  the  proceedings  such  as  were  had  against  Lawson 
to  have  for  their  object  the  fixing  of  his  status  as  an  insolvent,  and 
the  reaching  of  his  property  as  such,  and  its  distribution  ratably 
among  his  creditors. 

The  law  under  examination  is  similar  to  the  late  bankrupt  law  of 
the  United  States,  and  it  had  been  declared  by  the  federal  judicial 
tribunals  that  '  *  a  decree  adjudging  a  debtor  to  be  a  bankrupt  is  in  the 
nature  of  a  decree  in  rem  as  respects  the  status  of  the  party:"  Mi- 
chaels V.  Post,  21  Wallace  D.  8.  Rep.,  426. 

In  Pennoyer  v.  Neff,  95  U.  S.  Rep.,  fifth  Otto,  725,  the  supreme 
court  of  the  United  States,  while  affirming  personal  service  to  be 
necessary  in  that  case,  distinctly  stated  that  the  principle  there  con- 
tended for  did  not  affect  cases  ''  where  the  object  of  the  action  is  to 
reach  and  dispose  of  property  in  the  state,"  and  said,  ''such  ser- 
vice," meaning  that  by  publication,  **  may  answer  in  all  proceedings 
which  are  substantially  in  rem,''  And  this  ruling  has  been  followed 
by  this  court  in  Belcher  v.  Chambers,  53  Oal.,  639. 
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An  adjadioation  of  a  debtor  to  be  an  involuntary  insolvent  is  like 
a  decree  of  the  same  nature  under  the  bankrupt  law  above  men- 
tioned, and  may  properly  be  considered  as  in  rem  as  regards  the 
status  of  such  deotor.  And  publication  of  the  notice  required  by 
section  10,  act  of  1880,  is  sufficient. 

The  debtor's  status  being  thus  legally  fixed,  the  right  to  recover 
and  distribute  his  property  and  rights  in  action,  etc.,  accrues  to  the 
assignee,  and  he  may  prosecute  actions  against,  and  have  recoveries 
from,  parties,  under  said  act,  in  the  same  manner  as  if  personal 
service  prior  to  the  order  adjudicating  his  status  had  been  had  on 
the  debtor. 

Th^re  is  no  error  shown  by  the  record,  and  the  judgment  and 
order  denying  a  new  trial  should  be  affirmed. 

Seabls,  C,  and  Beloheb,  C.  C,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 
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SUPREME  COURT  OF  NEVADA. 
James  v.  Lepobt. 

FiUd  September  SO.  1885. 

AxBn>inDn*~-STRiKiiro  Our  Nams  or  DBrsirDANT— Judomsitt  or  Dismissal.— A  plaint- 
iff, who  consents  to  an  amendment,  striking  out  the  name  of  a  party  defendant,  is  entitled^ 
after  a  demurrer  has  been  filed  for  the  non-joinder  of  such  party,  to  have  him  made  a  party 
by  an  order  of  court.    Such  judgment  of  dismissal  is  not  a  judgment  upon  the  merits,  under 


section  151  of  the  practice  act,  and  not  a  bar  to  further  proceedings. 

J08TICE  CouBT— Action  Iitvolvdjo  Title  to  Rbal  Estate— Transfer  of  to  District 
GouRT.— An  action,  originally  brought  in  the  justice's  court,  should  be  certified  to  the  district 
court,  if,  durinsr  the  trial  of  the  cause  before  the  justice,  it  appears  that  questions  of  title  to 
real  property  are  necessarily  involved.  The  district  court  has  jurisdiction  thereof,  although, 
after  the  transfer,  the  complaint  is  amended  so  as  to  change  the  cause  of  action. 

Appeal  from  a  jadgment  of  the  second  jadioial  district  court  of 
Ormsby  county,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

R.  M.  Clarice,  for  the  appellant. 
A.  C.  EUia^  for  the  respondent. 

Belknap,  G.  J.  The  last  amended  complaint,  filed  on  the  twenty- 
third  day  of  November,  1882,  states  a  cause  of  action  for  breach  of 
coDvenant  in  a  warraniy  deed,  made  jointly  by  defendant  and  Bich- 
ard  Kirman.  Kirman  was  not  a  party  to  the  action  at  the  time  the 
pleading  was  filed,  and  as  he  had  been  made  a  defendant  without 
leave  of  court,  the  complaint  was  stricken  out  upon  motion.  After- 
wards, it  was  amended,  by  stipulation,  by  striking  Kirman 's  name 
therefrom  as  a  defendant,  and  an  order  of  court  asked  making  him  & 
party.  The  motion  was  overruled.  Thereafter,  defendant  demurred 
to  t£ie  complaint,  upon  the  ground  of  non-joinder  of  parties  defend- 
ant, it  appearing,  from  the  complaint,  that  Kirman  was  a  necessary 
party  defendant.  The  demurrer  was  sustained.  Plaintiff  failed 
to  amend  his  complaint,  and  judgment  was  entered  against  him. 

The  complaint  was  obnoxious  to  the  demurrer.  Plaintiff  had,, 
however,  endeavored  to  cure  the  defect  by  asking  for  an  order  mak- 
ing Kirman  a  defendant.  The  refusal  of  the  court  to  make  the 
order,  is  sought  to  be  sustained  upon  the  ground  that,  at  an  early 
stage  of  the  case,  Kirman  was — with  Leport — a  defendant  to  the 
action,  and,  upon  motion  of  plaintiff,  was  dismissed.  It  is  claimed 
that  the  dismissal  operated  as  a  retraxit  as  to  Kirman,  and  that  tho 
judgment  resulting  therefrom  is  a  bar  to  further  proceedings  upon 
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the  oanse  of  action  stated  in  the  complaint.    Section  151  of  the 

{)ractice  act,  1,212  comp.  laws,  provides,  among  other  things,  as  fol- 
ows :  ''An  action  may  be  dismissed,  or  a  judgment  of  nonsuit 
entered  in  the  following  cases  :  First.  By  the  plaintiff  himself,  at 
any  time  before  trial,  upon  the  payment  of  costs,  if  a  counter  claim 
has  not  been  made."  *  *  *  Here  follow  four  other  subdivisions 
relating  to  judgments  of  nonsuit  and  dismissal  not  necessary  to  be 
particularly  noticed  because  the  case  in  hand  does  not  fall  within 
their. conditioQS,  and  the  seotiou  concludes  as  follow:  "In  every 
other  case  the  judgment  shall  be  rendered  upon  the  merits."  The 
judgment  ordered  falls  within  the  provisions  of  the  first  subdivision 
of  the  above  section.  It  was  rendered  upon  motion  of  the  plaintiff, 
and,  as  said  by  counsel  for  respondent,  "  as  matter  of  law,  then  fol- 
lowed a  judgment  in  favor  of  Kirman  in  this  particular  case  for 
costs."  The  judgment  was,  by  the  express  terms  of  the  statute,  not 
upon  the  merits,  and  is  not  a  bar  to  further  proceedings  :  Van  Yliet 
V.  Olin,  1  Nev.,  495. 

Again,  it  is  claimed  that  the  judgment  in  favor  of  respondent 
ought  not  to  be  disturbed,  because,  it  is  said,  it  is  correct,  even 
though  based  upon  wrong  grounds;  and  in  support  of  this  view,  re- 
spondent contends  that  the  district  court  had  no  jurisdiction  to  tty 
the  case  made  by  the  pleadings,  and  that  respondent,  therefore, 
should  have  recovered  the  judgment  for  costs  which  was  rendered  in 
his  favor.  The  action  was  commenced  in  justice's  court.  The  cause 
of  action  as  crudely  stated  in  that  court,  was  to  recover  sixty  dollars, 
overpaid  upon  purchase  of  house  lot,  and  fifty  dollars  damages  aris- 
ing therefrom.  During  the  trial  of  the  cause  before  the  justice,  it 
appeared  that  the  determination  of  the  action  necessarily  involved 
questions  of  title  to  real  property,  and  thereupon,  he  certified  the 
cause  to  the  district  court,  in  that  court  the  complaint  was 
amended  so  as  to  change  the  cause  of  action.  No  reason  has  been 
suggested  to  us  showing  a  want  of  jurisdiction  in  the  district 
court  to  tiy  the  issue  made.  The  court  had  jurisdiction  of  the 
parties.  The  action  involved  the  question  of  title  to  real  property, 
a  subject  matter  within  the  jurisdiction  of  the  district  court,  and 
not  within  the  jurisdiction  of  the  court  of  the  justice  of  the  peace. 
It  may  be  that  jurisdiction  was  irregularly  acquired,  and  that  the 
amended  complaint  which  first  contained  the  changed  cause  of  action 
should  have  been  stricken  out  upon  motion  seasonably  made.  The 
point  was  raised  by  demurrer.  We  think  that  defects  of  this  nature 
cannot  be  reached  in  this  way,  because  the  defect  complained  of  does 
not  fall  within  any  of  the  grounds  for  demurrer  enumerated  by  the 
practice  act:  Sec.  1,103,  Comp.  L.  There  has  been  no  discussion 
of  the  question  whether  under  the  provisions  of  the  practice  act 
a  plaintiff  may  amend  his  complaint  by  setting  forth  a  new  cause  of 
action,  and  upon  this  subject  we  express  no  opinion. 

It  is  ordered  that  the  judgment  of  the  district  court  be  reversed, 
and  the  cause  be  remanded. 
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SUPREME  COVBT  OF  WASHINGTON  TERBTTOBY. 
Pabeeb  et  al.  v.  Dennt. 

Filed  Jtdv  iS,  2886. 

Affbal— Nonos  of  Mdbt  bb  Sbbvkd. — In  the  absenoe  of  a  voluntary  appearance,  an 
u>peal  by  one  of  two  beaten  parties  is  ineffectual,  unless  the  notice  of  appeal  be  served  on 
toe  other. 

Thb  Samb— GiBTinoATB  THAT  Wholb  OF  EviDBNOB  IB  IN  Tbanscbift.— The  supreme 
court  does  not  obtain  jurisdiction  of  an  appeal  unless  the  transcript  contains  a  certificate 
that  the  whole  of  the  evidence  is  embodxea  in  it. 

KonOE  to  dismiss  an  appeaL     The  opinion  states  the  facts. 
A.  E.  hhamj  for  the  appellant. 
ARen  d  Thompson^  for  the  appellee. 

Gbeene,  C.  J.  This  is  a  motion  to  dismiss  the  appeal.  The 
cause  was  brought  here  under  the  appellatory  provisions  of  the 
code,  by  the  appellant  Hollon  Parker. 

Two  grounds  for  dismissal  are  urged:  1st.  That  no  notice  of  ap- 
peal as  required  by  section  454  of  the  code,  was  ever  served  on 
John  F.  Boyer.  2a.  That  there  is  nothing  in  the  transcript  to 
certify  this  court  that  it  has  before  it  the  whole  of  the  evidence. 

Both  points  we  deem  well  taken.  It  was  necessary  and  jurisdic- 
tibnal,  for  instituting  this  appeal,  to  make  Boyer  a  party  to  it:  Oode, 
sections  464,  456,  458;  7  Peters,  399. 

But  he  could  only  be  made  a  party  by  a  voluntary  joinder  or  ap- 
pearance, or  in  the  compulsory  mode  provided  by  statute. 

He  has  not  appeared.  A  notice  of  intention  to  appeal  was  served 
on  him,  but  no  notice  of  the  appeal  actually  prosecuted  was  ever 
given.    He  is  not  in  court. 

As  to  the  other  point,  this  court,  following  the  case  of  Ooleman 
V.  Yesler,  has  several  times  decided  that  the  whole  of  the  evidence 
should  be  certified  in  an  appeal  case.  The  court  must  have  the 
cause  in  its  entirety  before  it  in  order  to  proceed.  Section  461  of 
the  code  prescribes  the  form  of  certificate,  and  no  certificate  but  the 
statutory  will  prevail. 

We  cannot  get  jurisdiction  by  stipulation,  or  estoppel,  or  waiver. 
No  statutory  certificate  is  here. 

The  motion  is  granted. 

HovT,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 
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BUDD  BT  AL.   V.  WaLLA  WaLLA  PbINTINO  AND  PUBLISHINa  Co. 

Filed  Jvlv  H,  1885. 

Corporation— Chairman  Mat  Act  as  Sbcrbtart  of  Meitino.— The  fact  that  the  chair* 
man  of  a  meeting  of  the  board  of  trustees  of  a  corporation  acted  also  as  its  secretary,  and 
kept  the  minutes  of  the  meeting,  neither  invalidates  the  action  of  the  meeting,  nor  the  min- 
ntes  of  that  action  as  taken  down  and  recorded  by  him. 

The  Same— Meetino  Prebumbd  to  be  Regular— Notice.— Every  meeting  of  the  hoard  of 
trustees  of  a  corporation,  to  be  valid,  must  be  regular;  that  is,  must  be  stated  meetings,  or 
meetings  called  pursuant  to  authoritative  notice.  Yet,  it  does  not  follow,  that  when  the 
meeting  is  not  a  stated  one,  proof  or  recital  of  notice  must  appear  on  the  face  of  the  record. 
Any  needed  proof  of  the  regularity  of  the  meeting  may  be  supplied  eUiunde,  and  until  the 
contrary  appears,  the  proceedings  will  be  presumed  regular. 

The  Same— Contract  in  Favor  of  Trustee— Trostee  Voting  in  Favor  of.— All  evi- 
dence of  indebtedness,  executed  by  a  cori>oration,  to  one  of  its  trustees,  in  pursuance  of  the 
unanimous  vote  of  the  board  of  trustees,  is  not  void,  in  the  absence  of  evidence  of  fraud, 
simply  because  the  trustee  in  whose  favor  it  was  made,  was  present  at  the  meeting,  and  voted 
for  the  same 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

B.  L.  (k  J.  Ln  Sharpstein,  for  the  appellant. 
A.  E.  Jbham,  for  the  appellee. 

Greene,  G.  J.  According  to  the  transcript,  the  cause  now  before 
us  for  review  was  begun  by  appellants  in  the  district  court  on  the 
twenty-sixth  of  May,  1883,  to  recover  from  appellee,  which  is  a  cor- 
poration, the  amount  of  a  warrant  issued  by  the  corporation  through 
its  president,  on  the  twenty-eighth  of  April,  1883,  and  payable  to 
appellants,  or  their  order.  For  payment,  the  wari*ant  was,  on  the 
day  of  its  issue,  presented  to  the  treasurer  of  defendant,  and  by  him 
accepted,  but,  owing  to  lack  of  funds,  not  paid.  Refusal  to  pay 
occasioned  the  suit. 

It  appears  from  an  allegation  of  the  answer,  undenied  by  the 
the  reply,  that,  at  and  for  a  long  time  before  the  issuance  of  the 
warrant,  the  affairs  of  the  corporation  were  managed  by  a  board  of 
five  trustees,  of  whom  one  of  the  plaintiffs  was  one.  Eventually,  the 
cause  came  to  trial,  upon  issues  duly  framed  as  to  whether  or  not 
the  corporation  issued  the  warrant,  and  whether  the  warrant  was 
not,  as  against  the  defendant,  fraudulent  and  void.  Nothing  is 
alleged  in  the  pleadings  as  to  any  ratification  of  the  warrant. 

Defendant's  by-laws  and  the  warrant  were  offered  in  evidence  on 
the  trial,  by  plaintiffs,  and  were,  without  objection,  admitted. 

On  admission  of  these,  plaintiffs  next  offered  the  proceedings  of 
a  meeting  of  the  trustees  neld  on  the  twenty-third  of  April,  1883, 
which  proceedings  included  a  resolution  then  passed  by  the  board, 
and  purporting  to  authorize  the  issuance  of  the  warrant.  From  the 
face  of  the  proposed  evidence,  it  was  apparent  that  the  same  person 
acted  both  as  president  and  as  secretary  of  the  meeting;  that  four 
of  the  five  trustees  were  present;  that  the  resolution  passed  anani- 
mously;  and  that  the  plaintiff  trustee  was  present  and  voted  its 
passage.  But  there  was  nothing  to  show  that  the  meeting  was  a 
stated  meeting,  or  was  called  pursuant  to  any  notice. 

To  the  admission  of  this  evidence  defendant  objected: 
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let.    Because  the  president  acted  also  as  secretary  of  the  meeting;  , 

2d.    Beoanse  the  plaintiff  trustee  was  present  and  voting;  and 

3d.    Beoanse  no  notice  of  the  meeting  appeared. 

Holding  with  the  defendant  as  to  one  or  more  of  the  points  made, 
the  judge  sustained  the  objection,  and  excluded  the  evidence.  Ex- 
ception was  duly  taken  by  plaintifib,  and  allowed  by  the  court. 

Without  tendering  more  evidence,  plaintiffs  then  rested.  On  this, 
the  court,  at  defendant's  request,  instructed  the  jury  that  the  war- 
rant was  void  for  the  reason  that  one  of  the  plaintiffs  was  a  trustee 
when  it  was  issued,  and  could  not  contract  with  himself.  Reasoning 
thas,  the  court  proceeded  further  to  instruct  the  jury  to  find  for  the 
defendant,  to  which  instruction  and  the  other  instruction  plaintiffs 
duly  saved  exceptions.  Left  without  option,  the  jury,  of  course, 
returned  a  verdict  for  defendant,  and  this  verdict  the  plaintiffs,  in 
vain,  endeavored,  by  a  motion  for  new  trial,  to  set  aside.  Defend- 
ant followed  up  its  verdict  by  taking  the  judgment,  from  which  the 
plaintiffs,  under  the  act  of  1883,  have  sued  this  appeal. 

In  view  of  these  occurrences  in  the  lower  court,  the  soundness  of  the 
judgment  is  conceded  to  depend  upon  the  correctness  of  the  ruling  of 
the  judge  upon  the  admissibility  of  the  evidence  offered  and  rejected. 
Simply  because  the  chairman  of  the  meeting  of  the  board  of  trustees 
acted  also  as  its  scribe  would,  in  our  opinion,*  operate  to  invalidate 
neither  the  action  of  the  meeting  nor  the  minutes  of  that  action  as 
saken  down  and  recorded  by  him.  There  has  been  no  authority 
cited  bearing  on  the  point,  and,  perhaps,  there  is  none  that  could  be. 

How  the  duty  of  mere  moderator  can  conflict  with  the  duty  of 
mere  clerk,  save  in  tiie  matter  of  dispatch  of  business — a  matter 
which  must  be  determined  by  the  meeting  such  officers  serve — or 
how  the  one  officer  can  be  a  check  upon  the  other,  is  not  easy  for  us 
io  see.  Every  assemblv,  in  the  absence  of  ite  regular  secretary, 
must  decide  for  itself  wnether  its  minutes  shall  be  kept  by  a  person 
other  than  its  presiding  officer,  who  may  be  the  fittest,  or  only  fit, 
person  present  to  act  as  scribe.  Even  though  the  president  and 
secretary  be  charged  by  statute  with  incompatible  functions,  the  for- 
mer officer  would  not  thereby  be  prevented,  in  the  absence  of  the 
latter,  &om  accepting,  and  discharging,  pro  tempore,  for  the  latter,  a 
fonction  not  incompatible.  No  force,  therefore,  we  think,  should 
be  attributed  to  the  first  ground  of  objection  to  the  proffered  evi- 
dence. 

Every  meeting  of  board  of  trustees,  to  be  valid,  must,  no  doubt„ 
be  regular  meetings;  that  is  to  say,  cannot  be  valid  unless  they  be 
stated  meetings  or  meetings  called  pursuant  to  authoritative  notice. 
Tet  it  does  not  follow  that  when  the  meeting  is  not  a  stated  one, 
proof  or  recital  of  notice  must  appear  on  the  face  of  the  record  of 
proceedings.  Our  opinion  is,  that  any  needed  proof  of  the  regu- 
larity of  me  meeting  might  be  snppliedf  aliunde,  and  that,  until  the 
contrary  appeared,  the  proceedings  would  be  presumed  regular: 
Bank  of  U.  8.  v.  Dandridge,  12  Wheat.,  64;  R'y  Co.  v.  McCarthy, 
96  U.  8.,  268;  Gelpecke  v.  City  of  Dubuque,  1  Wall.,  221. 
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From  these  pointe,  therefore,  we  pass  to  the  main  qaestions, 
whether  the  simple  fact  of  the  plaintiff  being  trustee,  or  the  more 
complex  fact  of  his  presence  and  action  at  the  meeting,  would  render 
the  apparent  corporate  action  void.  Giving  his  vote  was  a  formal, 
bat  not  a  substantial,  participation  in  the  doings  of  the  board.  On 
the  business  in  hand  he  had  no  power  to  pass,  and,  therefore,  his 
seeming  exercise  of  power  cannot  oe  considered  as  real  or  effectiye. 
Doubtless,  in  the  absence  of  statute  to  the  contranr,  the  corporation 
could  contract  with  him,  for  its  interest  might  He  that  way.  Admit- 
ting this,  it  would  seem  to  follow,  that  he  could  treat  with  the  cor- 
poration through  its  proper  business  functionaries,  the  trustees  other 
than  himself,  doing  it  in  a  fair  and  openhanded  manner,  and  he 
could  appear  before  them  in  his  own  interest,  and  in  good  faith  press 
them  to  comply  with  his  desires  or  necessities. 

More  than  this,  we  are  not  at  liberty  to  presume  that  the  plaintiff 
trustee  did. 

Every  case  may,  indeed,  suggest  suspicion  of  fraud,  and  in  a  par- 
ticular case  fraud  may  perhaps  oe  established  by  proof;  but  a  court 
will  always  regard  a  transaction  as  honest  until,  by  competent  evi- 
dence, it  IS  shown  to  be  oUierwise.  No  evidence  sufficient  to  prove 
fraud  got  before  the  court  on  the  trial  of  this  cause,  and  even  if  it 
had,  the  office  of  passing  upon  its  sufficiency  would  have  fallen  to 
the  jury* 

As  to  these  main  questions,  the  authorities  are  somewhat  diver- 
gent, but  the  weight  of  them  and  the  better  reason  accord  with  our 
views.  Most  of  tne  decisions  that  seem  to  favor  a  contrary  doctrine 
are  controlled  by  statutory  provisions  or  are  based  upon  circum- 
stances displaying  actual  or  constructive  fraud.  Enough  books  to 
show  the  reasoning  and  attitude  of  the  courts  in  the  premises  are 
cited  when  we  name  the  following:  Angell  and  Ames  on  Corp.,  8th 
ed.,  sec.  233,  and  citations;  U.  8.  B.  S.  Oo.  v.  B.  B.  Co.,  34  Ohio 
St.,  450;  Hallam  v.  Indianola  H.  Oo.  et  ah,  56  Iowa,  178;  Neal  v. 
Hill  et  al.,  16Cal.,  146;  Smith  v.  Skeary,  47  Conn.,  47;  Duncombet 
(d.  V.  N.  T.  H.  &  N.  B.  B.  Co.  d  oZ.,  88  N.  T.,  1;  Leavitt  v.  Oxford 
A  G.  8.  M.  Co.,  2  West  Coast  Bep.,  462;  8uttor  St.  B.  B.  Co.  v. 
Baum,  4  id.,  916;  Twin  L.  O.  Co.  v.  Marbury,  91  U.  8.,  587;  Pneu- 
matic  Gas  Co.  v.  Berry  et  al.,  113  U.  S.,  322. 

.  Nothing  remains  but  to  add  that  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

HoYT,  A.  J.,  and  Turner,  A.  J.,  concurred. 


Paqb  v.  Bodney. 

Whebi  thx  Etidinob  is  GoNrLionNG,  am  Obdsb  refiuiiig  a  new  trial  will  not  be  dis- 
turbed. 

Ebbob  to  the  district  court.     The  opinion  states  the  &ets. 
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Mwood  Evans,  for  the  plaintifi  in  error. 
J.  M,  Ashton^  for  the  defendant  in  error. 

WiNGABD,  A.  J.  This  is  a  suit  at  law  in  which  the  plaintiff  in 
error,  who  was  defendant  below,  seeks  to  reverse  a  judgment  of  the 
district  conrt,  and  secure  a  new  trial. 

The  substantial  error  complained  of  is,  overruling  the  motion  of 

f plaintiff  in  error  for  a  new  trial,  upon  causes  in  said  motion  al- 
eged. 

Juries  are  the 'exclusive  judged  of  the  facts  adduced  in  evidence 
before  them  at  the  trial,  and  while  judges  before  whom  a  cause  is 
tried  would  sometimes  return  a  different  verdict  from  that  found  by 
the  jury,  were  it  their  province  to  do  so,  it  is  no  abuse  of  discretion 
in  all  such  cases  to  refuse  a  new  trial. 

As  early  as  1855  this  court  held  that  nothing  but  an  abuse  of  dis- 
cretion on  the  part  of  the  court,  or  a  great  preponderance  of  evidence 
against  the  verdict,  will  cause  this  court  to  interfere:  Gove  v.  Moses, 
1  Wash.  Ter.  Keports,  9.  And  the  principle  of  this  decision  has 
since  been  adhered  to:  Id.,  644,  670,  688;  5  Nov.,  415. 

The  record  in  this  case  discloses  a  conflict  of  evidence,  and  we 
cannot  say  that  the  court  erred  in  refusing  a  new  trial. 

The  affidavit  purporting  to  set  up  after  discovered  evidence  affords 
no  grounds  for  a  new  trial. 

I^t  the  judgment  of  the  court  below  be  affirmed. 

Gbeene,  C.  J.9  and  Tubneb,  A.  J.,  concurred. 


Pabkeb  v.  D'Aobes  et  al. 

FiUd  August  4,  1886. 

FoBBOLOSUBE  ov  MoBTOAOB-No  Rbdbhption  fbom  Sa.le. -^Property  sold  under  a  decree 
of  the  district  court,  to  satisfy  a  mortgage,  is  not  subject  to  redemption  under  the  act  of  1873. 
Doubtless  a  court  of  equity  may  impose,  as  a  condition  of  sale,  the  right  of  the  mortgagor  to 
radeem  upon  proper  conditions  within  a  certain  time.  But,  in  the  abeence  of  any  such  con- 
dition in  the  decree  of  foreclosure,  the  sale  is  absolute. 

Bight  to  Redebm ,  Babbed  in  Two  Yeabs.— The  right  of  a  mortgagor,  to  redeem  from 
*  foredoaore  sale,  conce'Jing  it  to  exist,  is  barred  in  two  years,  under  section  33  of  the  code. 

Appeal  from  the  district  conrt.    The  opinion  states  the  facts. 

A.  E.  Isham^  for  the  appellant. 

AUen,  Thompson  dk  Orowley,  and  B.  L.  dk  J.  L.  Sharpstein,  for  the 
appellees. 

Tubneb,  A.  J.  This  is  a  suit  in  equity,  brought  by  the  appellant 
as  plaintiff  in  the  lower  court,  to  redeem  property  sold  under  a 
decree  of  the  district  court,  foreclosing  a  mortgage.  The  complaint 
alleges,  in  substance,  that,  on  the  twenty-eighth  day  of  December^ 
1874,  and  ever  since,  the  appellant  was  the  owner  in  fee  of  the  prop- 
erty described  in  the  complaint;  that  on  the  second  day  of  January^ 
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1876,  said  property  was  sold  by  the  sheriff,  at  public  auction,  under 
and  by  virtue  of  the  decree  of  foreclosure,  and  that  the  same  in  sepa- 
rate lots  was  bought  at  said  sale  by  the  respective  defendants,  the 
complaint  describing  the  particular  part  or  parcel  purchased  by 
each  defendant;  that  afterwards,  and  before  the  expiration  of  six 
months  from  the  confirmation  of  said  sale,  the  plaintiff,  after  giving 
the  defendants  due  and  legal  notice  that  he  would  apply  to  r^eem 
«aid  property,  tendered  to  the  sheriff  of  Walla  Walla  county,  in  his 
ofiSce,  during  office  hours,  the  amount  of  money  necessary  to  redeem 
the  same;  that  the  said  sheriff  refused  to  receive  the  money  so 
tendered,  or  to  recognize  the  right  of  appellant  to  redeem  said  land, 
and  that  the  appellant  now  brings  into  court  and  deposits  with  the 
clerk  the  amount  of  money  so  tendered  to  the  sheriff;  that  the  de- 
fendants wrongfuly  and  unlawfully,  on  the  second  day  of  January, 
1875,  severally  entered  upon  the  premises  purchased  by  them  at  the 
mortgage  sale,  and  have  ever  since,  and  now  hold  the  same;  that  by 
reason  of  the  wrongful  refusal  to  permit  appellant  to  redeem,  and 
the  unlawful  deprivation  of  his  possession  by  the  defendants,  he  has 
been  damaged  in  rents,  issues,  profits,  etc.;  that  the  defendants 
'each  hold  deeds  to  the  property  purchased  by  them  at  the  mortgage 
sale,  made  to  them  by  the  sheriff  of  Walla  Walla  county,  which 
deeds  are  of  record,  and  are  fraudulent  and  void. 

The  complaint  prays  that  the  deeds  executed  to  the  defendants  by 
the  sheriff  DC  declared  null  and  void;  that  the  sheriff,  as  a  commis- 
sioner of  the  district  court,  be  required  to  make  and  deliver  to 
plaintiff  a  good  and  sufficient  deed  to  said  property,  and  that  plaintiff 
DC  let  into  possession  of  the  same;  that  plaintiff  have  and  recover 
•damages  for  the  unlawful  detention  of  the  possession  of  the  property 
and  for  general  relief. 

The  defendants  demurred  to  the  complaint,  because : 

1.  It  does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 

2.  Several  causes  of  action  have  been  improperly  united  in  the 
complaint. 

The  lower  court  sustained  the  demurrer,  and  the  plaintiff,  declin- 
ing to  amend  his  complaint,  brings  the  cause  to  this  court  by 
appeal. 

The  appellant  bases  his  right  to  redeem  the  property  upon  the 
provisions  of  the  civil  practice  act  of  1873,  chapter  38,  which  gov- 
erned his  rights  at  the  time  of  the  mortgage  sale,  and  of  the  offer 
to  redeem. 

This  chapter  is  substantially  the  same  as  chapter  34  of  the  code  of 
1881,  except  that  section  379  of  the  code  is  not  found  in  the  law  of 
1873.  The  exclusion  of  the  right  to  redeem  from  mortgage  sales  is 
made  plain  and  unmistakable  in  the  code  of  1881,  by  the  addition 
of  the  last  named  section.  We  think  the  same  conclusion  must  be 
reached  upon  a  consideration  of  the  law  of  1873,  notwithstanding 
the  absence  of  a  provision  analagous  to  that  contained  in  section  379. 
Chapter  33,  of  the  act  of  1873,  deals  entirely  with  executions  at  law, 
and  the  right  to  redeem,  granted  by  sections  364,   366  and  366  of 
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that  aot,  does  not,  in  terms,  or  by  fair  implication,  extend  to  prop* 
erty  sold  in  any  other  manner. 

The  act  explicitly  defines  what  an  execution  shall  be :  Sections 
321,  322  and  323. 

This  execution  is  entirely  difiEerent  from  the  order  of  sale  issued 
by  the  clerk  upon  a  decree  of  foreclosure:    Section  666. 

The  conclusion  that  property  sold  under  the  decree  of  the  district 
court  to  satisfy  a  mortgage,  is  not  subject  to  redemption  under  the 
act  of  1873,  is  enforced  by  a  consideration  of  the  nature  of  mort- 
gages under  our  system,  and  of  the  effect  of  our  foreclosure  pro- 
ceeding. A  mortgage  of  real  property  in  this  territory  does  no 
more  tnan  create  a  lien.  In  the  apt  language  of  a  learned  author, 
"  the  debt  is  the  principal  fact,  and  the  mortgage  is  wholly  inci- 
dental or  collateral  thereto,  and  intended  to  secure  its  payment. 
The  right  or  interest  of  the  mortgagee  from  being  a  legal  estate  is 
<3hanged  into  an  equitable  right,  enforceable  by  an  equitable  pro- 
ceeding; it  is  for  fikil  purposes  and  under  all  circumstances  personal 
assets;  it  may  be  assigned,  and  passes  to  the  mortgagee's  personal 
representatives  on  his  death.  *  *  ^  The  mortgagee's  interest 
being  a  mere  lien,  it  is  wholly  destroyed,  and  the  mortgagor's  estate 
is  left  free  and  unincumbered,  by  a  payment  of  the  debt  secured  by 
it  at  any  time  before  the  premises  are  actually  sold  under  a  decree 
of  foreclosure:"    Pomeroy's  Equity  Jurisprudence,  section  1,188. 

The  proceeding  to  foreclose  such  a  mortgage  is  entirely  different 
from  that  to  foreclose  the  equity  of  redemption,  which,  to  meet  the 
hardships  of  the  common  law  conception  of  a  mortgage,  was  the 
creation  of  the  courts  of  equity.  Under  our  theory  of  a  mortgage, 
there  is  no  such  thing  as  an  equity  of  redemption  in  the  mortgagor. 
The  legal  title  has  never  passed  from  him.  The  equity  is  in  the 
mortgagee  and  consists  in  his  right  to  have  the  mortgaged  property 
«old  to  secure  the  payment  of  the  mortgage  debt.  This  being  so,  a 
provision  which  permitted  prop^ty  sold  under  a  decree  of  fore- 
closure to  be  redeemed  from  the  purchaser  by  the  mortgagor  within 
fiix  months,  would  diminish  the  securihr  which  the  mortgagee 
has  by  the  terms  of  the  mortgage  for  the  payment  of  his  debt. 
Property  sold  free  from  the  right  to  redeem,  would  ordinarily  bring 
a  better  price  than  property  sold  subject  to  the  right  to  redeem.  It 
is  not  to  be  supposed  tnat  it  was  the  intention  of  the  law  to  alter  the 
contract  which  the  parties  have  made  for  themselves,  and  to  impose 
an  onerous  condition  upon  one  of  them  not  provided  in  the  contract. 
Unless  the  language  of  the  law  is  plain  and  conclusive,  when  the 
security  is  ample,  no  doubt  a  court  of  equity,  by  virtue  of  its  in- 
herent equitable  power,  may  impose  as  a  condition  of  sale,  the 
right  of  the  mortgEtgor  to  reaeem  upon  proper  conditions  within  a 
certain  time.  But  in  the  absence  of  any  such  condition  in  the  de- 
cree of  foreclosure,  the  sale  is  absolute. 

The  decree  need  not  bar  the  equity  of  redemption  because  there 
is  no  such  thing.    Whether  or  not  it  shall  affirmatively  provide  for 
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a  redemption^  is  a  matter  for  the  consoienoe  of  the  chancellor  npon 
a  view  of  the  facts  of  the  case. 

This  yiew  of  the  law  is  oonclusiye  of  this  cause.  The  demurrer 
to  the  complaint  was  rightfully  sustained. 

The  demurrer  was  properly  sustained  upon  another  ground.  The 
cause  of  action,  if  any  were  in  the  plaintiff,  accrued  in  the  year  1875. 
The  complaint  in  this  case  was  not  filed  until  May  15,  1884. 
The  limitation  for  such  an  action  is  that  provided  by  section  33  of 
the  code,  and  is  two  years:  Hubbell  v.  Sibley,  50  N.  T.,  468; 
Miner  v.  Beekman  et  al.,  50  N.  Y.,  337. 

The  judgment  of  the  court  below  is  affirmed.  • 

Obeene,  0.  J.,  and  Hoyt,  A.  J.,  concurred. 


Merchant  et  al.  v.  Humeston  et  al. 

Filed  Avguat  4,  liiSo. 

HiOHAMio's  LiKN— Statbmbnt  Of  Dbmand--Cbbdit8  AND  Orr-BBTB.— A  notioe  for  a 
mechanic^B  lien  is  Bufficient,  although  in  the  statement  of  the  demand  the  words  *'  over  and 
above  all  credits  and  effeets/*  are  soDstitnted  for  the  words  '*  over  and  above  all  credits  and 
off-sets/*  mentioned  in  the  statute. 

Thb  Samb— Noticb  or  Libn— Amodnt  Dob  for  Matbeials  Foenishbd,  how  STATsa— 
A  notice  of  lien  set  out  that  the  lienor  furnished  materials  used  in  the  construction  of  seven 
certain  dwelling  houses  situated  on  certain  named  lots,  upon  which  there  was  due  and  un- 
paid the  sum  oi  seventy-nine  dollars  and  fifty-six  cents,  and  claimed  a  lien  therefor,  "  in  the 
proportion  aforesaid ''  to  wit,  twelve  dollars  and  seventy-four  cents  upon  each  of  the  seven 
houses.  Hdd,  that  the  notice  was  insufficient,  in  the  absence  of  an  allegation  that  of  the 
materials  furnished  twelve  dollars  and  seventy-four  cents  worth,  or  any  other  certain  amonnW 
went  into  any  particular  house. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

A.  L.  Palmer,  for  the  plaintiffs  in  error. 

Burk  dk  Holler  and  C.  H.  Hanfordy  for  the  defendants  in  error. 

HoiT,  A.  J.  This  action  was  brought  to  foreclose  four  certain 
liens  for  labor  done  and  materials  furnished  in  the  construction  of 
seven  houses  situated  on  lots  five  and  six  in  block  thirty-nine  in 
Mavnard*s  plat  in  Seattle. 

The  court  below  sustained  a  demurrer  to  the  complaint,  on  the 
ground  that  the  notices  of  liens  set  out  therein  were,  and  each  of  them, 
was  insufficient  and  void,  and  the  plaintiffs  have  brought  the  cause 
here  by  appeal,  to  correct  the  ruling  of  the  court  on  said  demurrer. 

The  appellees,  to  sustain  the  action  of  the  lower  court,  rely  upon 
two  specincations  of  the  insufficiency  of  said  lien  notice. 

First.  That  the  statement  of  the  demand  for  which  lien  is 
elaimed  is  not  sufficient,  because  in  the  statement  thereof,  the  lien 
has  substituted  for  the  words  ''over  and  above  all  credits  and  off- 
sets "  mentioned  in  the  statute,  the  words ''  over  and  above  all  credits 
and  effects/'  but  we  are  of  opinion  that  if  we  apply  tlie  liberal  rule 
of  construction  invoked  by  the  legislature  as  to  this  lien  law,  we 
can  either  substitute  for  said  word  ''effects"  in  said  notice  the 
proper  word  "offsets/'  or  that  the  expression  "over  and  above  aU 
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erediis  **  taken  in  connection  with  the  other  allegations  of  these 
notioee  is  a  substantial  compliance  with  the  statute  without  the  ad- 
dition of  the  words  ' '  or  offsets." 

We  therefore  think  that  this  statement  in  these  notices  was  suffi- 
eient.^  The  other  alleged  defect  in  these  notices  is,  that  there  is  no 
9iiffieient  description  ofthe  property  to  entitie  said  liens  to  be  enforced 
•8  against  the  defendants  who  appeared  in  the  cause,  who  were  in- 
oombrancers  of  the  property  against  which  said  lienors  were  seek- 
ingto  enforce  their  liens. 

The  notices  were  not  ezactiy  alike  and  if  we  find  any  of  them 
sufficient,  the  demurrer  must  be  overruled;  we  will  therefore  in- 
Testigate  that  of  Ballard  &  Son,  which  was  conceded  on  the  argu- 
ment to  be  the  best  one  of  the  four. 

This  notice  sets  out  that  the^  furnished  materials  used  in  the  con- 
struction of  seven  certain  dwelling  houses  situated  on  said  lots  five  and 
six,  upon  which  there  was  due  and  unpaid  the  sum  of  seventy-nine  dol- 
lars and  fifty-six  cents,  and  claims  a  lien  therefor  **  in  the  proportion 
aforesaid  "  to  wit,  twelve  dollars  and  seventy-four  cents  upon  each  of 
the  seven  houses;  the  words ''  proportion  aforesaid  "  having,  however^ 
nothing  in  the  notice  upon  which  it  could  be  predicated,  unless  it 
was  the  statement  that  the  said  seven  houses  were  of  about  the 
same  size.  And  there  is  nowhere  in  said  notice  an  allegation  that 
of  the  materials  furnished  twelve  dollars  and  seventy-four  cents 
worth,  or  any  other  certain  amount,  went  into  any  particular  one  of 
said  houses,  excepting  a  repetition  towards  the  close  thereof  of  the 
words  ^' in  the  proportion  aforesaid."  And  we  do  not  think  this 
loose  statement  sufficient  to  show  that  of  the  said  materials  any 
particular  amount  went  into  any  one  of  said  houses,  and  without 
such  an  allegation,  there  is  no  foundation  for  the  claim  of  lien. 

In  order  to  make  said  lien  claim  of  twelve  dollars  and  seventv- 
four  cents  enforceable  against  any  or  each  of  said  houses,  it  should 
at  least  appear  by  direct  averment,  that  that  particular  amount  of 
material  had  gone  into  the  particular  house  in  question  and  was  un- 
paid for,  and  that  a  lien  was  claimed  therefor,  and  should  further 
eontain  a  description  of  the  property  upon  which  such  house  was 
ntuated  sufficient  for  identification,  and  to  say  that  a  particular 
house  is  one  of  seven,  all  of  which  are  situated  on  two  certain  lots, 
is  no  designation  at  all  as  to  the  location  of  said  particular  house,  as 
there  is  nothing  tending  even  to  show  as  to  which  of  said  two  lots 
it  is  upon. 

If  the  claimant  had  set  out  in  his  notice  that  he  furnished  said 
material  as  a  single  transaction  for  the  building  of  the  seven  houses 
and  that  they  were  all  built  as  substantially  one  building,  and 
elaimed  a  lien  on  the  whole  thereof  for  his  entire  claim,  a  differ- 
ttit  question  would  have  been  presented;  but  he  saw  fit  to  claim 
seven  distinct  liens  of  twelve  dollars  and  seventy-four  cents  each, 
and  in  order  to  sustain  such  lien  on  any  one  house,  there  must  be 
Biieh  direct  ayerments  as  would  make  such  claim  eood  if  it  stood 
alone,  unconnected  with  the  claims  against  the  other  houses.    Of 
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course,  some  of  the  statements  oonld  be  grouped,  bat  it  must  dearly 
appear  that  the  lien  for  the  sum  of  twelve  dollars  and  seyenty-fonr 
cents  claimed  upon  any  one  house,  is  for  that  amount  of  unpaid- 
for  materials  used  in  the  construction  thereof,  and  said  notice  must 
further  contain  a  definite  description  of  that  particular  house,  so  as 
to  identify  it  not  only  with  all  the  others,  but  also  from  all  the  others* 

We  have  already  seen  that  the  most  liberal  construction  of  this  notice 
will  fail  to  make  of  any  averment  therein,  even  substantially,  a  state- 
ment of  these  necessary  facts. 

It  follows  that  the  notices  were  void  and  that  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  complaint  was  correct,  and 
that  the  decree  rendered  thereon  must  be  affirmed,  and  it  is  so 
ordered. 

WiNGABD,  A.  J.,  and  Turner,  A.  J.,  concurred. 


SUPREME  OOUBT  OF  CALIFORNIA. 

No.  9,609. 

O'Brien  v.  County  of  Colusa. 

Department  One.    Filed  September  B6, 1886. 

Monet  Paid  fob  Illboal  License  Cannot  be  Bbooyebbd.— No  action  lies  to  reooYV 
money  voluntarily  ^id  in  satisfaction  of  an  illegal  license.  Section  3,804  of  the  politkal 
code  does  not  authorize  such  action. 

Appeal  from  a  judgment  of  the  superior  court  of  Colusa  oonntyy 
entered  in  favor  of  tiie  defendant.    The  opinion  states  the  facts. 

Hart  &  White,  for  the  appellant. 

Edvnn  Swinford  and  7.  J.  Hart,  for  the  respondent. 

Foots,  C.  This  is  an  action  against  Colusa  oountjr,  to  recover 
moneys  alleged  to  have  been  ''illegally  and  erroneously"  oolleetod 
for  licenses,  paid  b^  divers  persons  who,  before  suit,  assigned  their 
claims  to  the  plaintiff. 

The  several  sums  of  money  sued  for,  according  to  the  allegations 
of  the  complaint,  were  voluntarily  paid,  and  not  for  or  on  account  of 
any  property  taxes  assessed. 

Section  o,804,  political  code,  which  the  plaintiff  relied  on  to  sap- 
port  his^contention,  does  not  apply  to  an  action  of  this  kind.  And 
no  rule  of  law  authorizes  him  to  recover:  Harper  v.  Bowe,  63  Cal.^ 
234;  Loomis  v.  County  of  Los  Angeles,  59  Cal.,  456. 

The  demurrer  to  the  complaint  was  properly  sustained  and  the 
judgment  should  be  affirmed. 

Seabls,  C,  and  Beloheb,  C.  C,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed. 
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No.  U.027. 

Beolamation  Distbiot  No.  3  v.  Pabyin  bt  al. 

J)epartment  One.    FUtd  September  96, 1885. 

Biglamatiok  of  Swamp  Lands— Action  roR  Delinquent  Absbssiont  mat  jbb  BitouaHT 
ni  Name  of  Distbiot.— An  action  to  recoyer  delinquent  assessments  for  the  reclamation  of 
iwamp  lands,  may  be  brought  in  the  name  of  the  reclamation  district,  as  the  real  party  in 
interest. 

The  Sam b— OomaasioNBBs  Must  Jointlt  View  and  Assess.— The  provision  of  section 
S3  of  the  reclamation  statute,  requiring  the  commissioners  to  "  jointly  view  and  assess  upon 
each  and  every  acre  to  be  reclaimed  or  benefited,  a  tax,"  etc.,  only  means  that  the  three  corn- 
acting  jointly  or  together,  shall  view  or  assess,  etc 


Appbal  from  a  indgment  of  the  saperior  conrt  of  Sacramento 
ooonfyy  entered  in  favor  of  the  defendants.  The  opinion  states  the 
faets. 

H.  L.  BwMey  and  O.  W.  Oordon^  for  the  appellant. 
McKune  dt  Gkorge,  for  the  respondents. 

Belgheb,  G.  C.  This  is  an  action  to  recover  a  delinquent  assess- 
ment upon  certain  lands  sitnated  in  the  reclamation  district,  which  is 
named  as  plaintiff.  The  defendants  demurred  to  the  complaint 
upon  the  ground  that  the  action  should  have  been  brought  in  the 
name  of  l£e  people  of  the  state  of  Oalifornia  as  plaintiff,  and  not  in 
ibe  name  of  the  district  and  upon  the  further  ground  that  the  com- 
plaint was  ambiguous,  unintelligible  and  uncertain. 

The  court  sustained  the  demurrer,  and  the  plaintiff  declining  to 
amend,  judgment  was  entered  in  favor  of  the  defendants. 

From  this  judgment  the  appeal  is  taken. 

1.  The  plaintiff  was  organized  as  a  reclamation  district  under 
the  provisions  of  the  '*  Act  to  provide  for  the  management  and  sale 
of  the  lands  belonging  to  the  state,"  approved  March  28,  1868. 
Under  this  act  delinquent  assessments  were  to  be  collected  "  in  the 
same  manner  as  is  provided  by  law  for  the  collection  of  state  and 
county  taxes:"  Sec.  35;  and  it  has  been  held  that  actions  to  collect 
such  assessments  were  properly  brought  in  the  name  of  the  people 
as  plaintiff:  People  v.  Hagar,  62  Oal.,  171;  People  v.  Haggin,  57 
Cal. ,  679.  It  has  also  been  held  since  the  decision  upon  tne  de- 
murrer in  this  case,  that  actions  to  collect  such  assessments  may  be 
maintained  when  brought  in  the  name  of  the  reclamation  district  as 
plaintiff,  the  district  being  the  real  party  in  interest:  Reclamation 
district.  No.  108  v.  Hagar,  4  West  Ooast  Hep.,  283. 

That  decision  is  decisive  of  the  point  now  raised  here. 

2.  The  point  that  the  complaint  is  ambiguous,  unintelligible  and 
uncertain,  is  not  well  taken.  The  statute,  section  33,  required  the 
commissioners  to  '*  jointly  view  and  assess  upon  each  and  every 
acre  to  be  reclaimed  or  benefited  thereby  a  tax,    etc. 

The  word  "jointly"  qualifies  the  words  "view"  and  **  assess," 
but  it  means  only  that  the  three  commissioners,  acting  jointly  or 
together,  shall  view  and  assess,  etc. 

The  complaint  alleges  that  the  commissioners  jointly  viewed  the 
lands  in  the  district  and  jointly  assessed  upon  each  and  every  acre 
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to  be  reclaimed  or  benefited  thereby  the  amount  of  the  assessment 
in  proportion  to  the  whole  expense  and  to  the  benefits  to  result  from 
the  works  of  reclamation,  ana  that  they  made  a  list  showing  the 
amount  of  the  charges  assessed  against  each  tract  of  land  in  the 
district,  With  other  necessary  particulars. 

This,  we  think,  was  sufficient. 

It  results  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  overrule  the  demurrer. 

Seabls,  C.,  and  Foote,  0.,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed  and  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer. 


No.  9,906. 

Eelly  v.  Bbown. 

DepaitmerU  ^le.    Filed  S^pUmber  t6,  1886. 

XJpoir  A  CoNSiDSBATiov  OF  TH>  Eyidinok.  hdd^  that  the  Judgment  and  order  denying  a 
new  trial  should  be  affirmed. 

Appeal  from  a  judgment  of  the  superior  court  of  Modoo  oounty, 
entered  in  favor  of  the  plaintiff,  and  irom  an  order  denying  the  <£»- 
fendant  a  new  trial.    The  opinion  states  the  facts. 

E.  V.  Spencer y  for  the  appellant. 

I.  W.  Ewing  and  C.  L.  Glajlin^  for  the  respondent. 

Seabls,  0.  This  is  an  action  for  the  recovery  of  personal  prop- 
erhr,  and  was  tried  by  the  court  without  a  jury.  Defendant  had 
judgment,  and  plaintiff  prosecutes  this  appeal. 

Defendant  introduced  no  testimony  in  the  court  below. 

The  question  presented  is  not  one  where  there  is  a  conflict  of  tes- 
timony, for  there  was  no  conflict,  but  rather  a  question  of  the  cor- 
rectness of  the  finding  on  the  testimony  introduced. 

The  testimony  of  plaintiff,  who  was  the  principal  witness  in  his 
own  behalf,  is  not  as  full  and  clear  on  the  several  points  to  which 
he  spoke  as  could  be  desired. 

Upon  all  the  testimony  presented,  we  should  feel  inclined,  were 
the  case  submitted  to  us  as  an  original  proposition,  to  find  that  the 
transactions  in  evidence  constituted  a  sale  %n  presently  and  not  a  con- 
tract for  a  sale,  but  some  deference  should  be  paid  to  the  action  of 
the  court  who  heard  the  testimony,  whose  opportunity  to  arrive  at  a 
correct  conclusion  as  to  the  facts  was  somewnat  superior  to  our  own* 

In  this  view,  and  regarding  the  case  as  one  in  which  a  differenoo 
of  opinion  may  reasonably  exist  as  to  the  facts  to  be  deduced  from 
the  evidence,  we  are  of  opinion  the  judgment  and  order  denying 
the  motion  for  a  new  trial  should  be  amrmed. 

Foote,  0.,  and  Bslohbb,  0.  0.,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoii^  opinion, 
the  judgment  and  order  are  affirmed. 
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No.  9.678. 

In  be  Disbabment  of  Houghton. 

In  Bank.    Filed  SepUmber  i6,  1886, 

BiBBASHSNT  OF  Attornvt— SwjBARiNO  TO  Leoal  Effkot  OF  STIPULATION.— On  Jannaiy 
7, 1885,  the  supreme  court  made  an  order,  referring  the  settlement  of  a  bill  of  exceptions  to  a 
certun  judge.  Subsequently,  the  attorneys  for  the  partiea  interested,  of  whom  the  respondent 
was  one,  entered  into  a  stipulation  for  the  ooutinuance  of  the  hearing  of  the  settlement  of  the 
bill  of  exceptions.  Thereafter  a  motion  was  made  in  the  supreme  court  to  set  aside  the  order 
of  reference  of  January  7, 1885.  That  motion  was  contested  by  the  respondent,  who  filed  an 
affidavit  in  which  he  stated  that  it  had  been  ntipulated  that  the  bill  of  exceptions  should  be 
settled  by  the  judge.  On  the  argument  of  the  motion  the  respondent,  in  reply  to  a  sugges- 
tion that  the  stipulation  was,  or  mi^ht  have  been,  a  stipulation  merely  to  continue  the  hear- 
ing, replied:  "  No;  the  stipulation  is  as  stated  in  the  affidavit."  HtUL^  that  the  evidence  did 
not  show  that  the  respondent  intentionally  made  a  false  statement  for  the  purpose  of  mislead- 
ing the  court,  and  that,  consequently,  he  ought  not  to  be  disbarred. 

THE  PRAcnoE  OF  SwEABiNo  TO  THE  Leoal  Effbct  OF  Wbittbn  Statbhsiitb,  in  thefom 
of  a  positive  averment,  commented  ux>on  and  condenmed. 

Appuoation  for  the  disbarment  of  an  attorney.  The  opinion 
states  the  facts. 

W.  W.  Foote,  for  the  petitioner. 

McAUister  <k  Bergin^  Edw.  Oray  Stdson,  and  Warren  Olney,  for  the 
respondent. 

MoEinstbt,  J.  On  the  seventh  day  of  January,  1884,  this  court 
made  an  order  *'  In  the  matter  of  the  estate  of  Allen  E.  Bose,  de- 
ceased/' wherein  (after  reciting  that  William  B.  Bose,  as  gaardian 
of  the  estate  of  Louis  Allen  Bose,  aged  seven  years,  Lydia  Bose, 
a^ed  three  years,  and  Ethel  Bose,  aged  two  years,  only  heirs  of  Allen 
K  Bose,  deceased,  and  as  a  creditor  of  the  estate  of  said  Bose,  had 
presented  a  petition  for  leave  to  prove  a  bill  of  exceptions  to  be  used 
m  this  court  on  an  appeal  taken  by  him,  as  such  guardian  and  cred- 
itor, from  an  order  made  in  the  suoerior  court  of  Kern  county,  al- 
lowing the  account  of  H.  Hirshfiela,  administrator  of  the  estate  of 
said  Allen  E.  Bose,  deceased,  and  alleging  in  the  said  petition  that 
the  hon.  B.  Brundage,  jud^e  of  the  said  superior  court  for  Kern 
county,  refuses  to  fiJlow  said  bill  of  exceptions)  orders:  That  said 
petition  be  referred  to  the  hon.  W.  W.  Gross,  judge  of  the  superior 
court  of  Tulare  county,  and  that  said  petitioner  appear  before  said 
W.  W.  Cross  and  prove  his  bill  of  exceptions  in  accordance  with 
the  facts,  in  case  said  bill  has  not  been  properly  settled,  and  when 
80  proven,  the  same  to  be  certified  as  correct  by  the  hon.  W.  W. 
Gross  and  filed  in  the  superior  court  of  Kern  county.  The  order 
farther  required  Judge  Gross  to  give  a  certain  notice  of  the  time,  etc. , 
when  the  bill  was  to  be  settled  to  Judge  Brundage,  the  attorney  ap- 
pointed by  Judge  Brundage  to  represent  minor  heirs,  and  the  attor- 
ney of  Bose. 

The  hearing  of  the  motion  to  settle  the  bill  of  exceptions  was  set 
by  hon.  W.  W.  Gross  for  the  twenty-sixth  day  of  January,  1884,  and 
notice  thereof  served  on  the  several  parties  named,  as  required  by 
the  order  of  the  supreme  court.  On  the  twenty-first  day  of  said  Jan- 
uary, J.  W.  Freeman,  esq.,  attorney  for  the  minor  heirs,  B.  E.  Ariok, 
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esq.,  attorney  for  the  administrator,  and  Stetson  k Houghton  (B.  E. 
Houghton),  attorneys  for  petitioner,  entered  into  and  signed  a  BLip- 
ulcUion,  in  words  and  figures  following: 

''In  the  matter  of  the  settlement  of  a  bill  of  exceptions — estate 
of  Allen  E.  Bose,  deceased. 

' '  The  hearing  in  the  said  matter  having  been  heretofore  set  by 
Judge  W.  W.  Cross  for  Saturday,  January  26, 1884,  at  10  o'clock, 
A.  M.,  at  Yisalia,  California,  we  consent  that  the  hearing  may  be  con- 
tinued to  Saturday,  the  second  day  of  February,  1884,  at  10  o'clock 

A.  M.,  at  the  same  place." 

On  the  twenty-ninth  of  January,  1884,  H.  Hirshfield,  administra- 
tor of  the  estate  of  Allen  E.  Bose,  deceased,  by  Floumoy,  Mhoon 
&  Floumoy,  as  his  attorneys,  moved  this  court  (department  two), 
upon  affidavit  of  said  Hirshfield,  that  the  order-  of  the  seventh  of 
January,  referring  the  petition  of  W.  B.  Bose,  as  guardian,  etc.,  to 
the  hon.  W.  W.  Cross,  and  authorizing  him  to  settle  the  proposed 
bill  of  exceptions,  be  vacated  and  set  aside;  which  said  motion  was 
continued  for  hearing  until  the  first  day  of  February,  1884.  On  the 
day  and  year  last  mentioned,  B.  E.  Houghton,  esq.,  appeared  in  op- 
position to  said  motion,  and  J.  B.  Mhoon,  esq.,  in  support  thereof, 
and  the  said  B.  E.  Houffhton,  esq.,  then  and  there,  before  depart- 
ment two  aforesaid,  read  in  opposition  to  the  motion  his  affidavit 
(previously  filed),  duly  subscribed  and  sworn  to  by  him,  a  portion 
whereof  is  as  follows: 

''  In  the  supreme  court  of  the  state  of  California,  in  the  matter  of 
the  estate  of  Allen  E.  Bose,  deceased.  ^ 

*'  State  of  California,  city  and  county  of  San  Francisco,  ss. :  B. 
E.  Houghton,  being  duly  sworn,  says:  That  he  is  a  member  of  the 
firm  of  Stetson  &  Houghton,  attorneys  for  the  petitioner  herein;  that 
Judge  W.  W.  Cross,  to  whom  this  court  referred  the  petition  of  W. 

B.  £ose,  to  prove  a  bill  of  .exceptions  proposed  by  him  to  be  used 
by  him  on  an  appeal  heretofore  taken  in  this  case  from  an  order  of 
the  superior  court  of  Kern  county,  allowing  an  annual  account  of 
the  administrator  of  said  estate,  did,  by  order,  fix  the  twenty-sixth 
day  of  January,  1884,  at  ten  o'clock  A.  M.,  as  the  day  and  hour  he 
would  settle  said  bill  of  exceptions.  B.  E.  Arick,  esq.,  who  is  the 
attorney  of  record  in  this  case  for  H.  Hirshfield,  administrator  of 
said  estate,  J.  W.  Freeman,  appointed  by  the  court  to  represent  the 
minor  heirs  of  said  estate,  and  Stetson  &  Houghton,  attorneys  for 
petitioner  herein,  have  stipulated  that  said  bill  of  exceptions  snail  be 
sealed  by  the  hon.  W.  W.  Cross  on  February  2. 1884,  at  10  o'clock  A. 
M.,  at  Yisalia."  On  the  first  day  of  February,  1884,  when  said 
affidavit  was  read,  the  motion  to  vacate  and  set  aside  was  argued 
orally  by  J.  B.  Mhoon,  esq.,  and  B.  E.  Houghton,  esq.  The  testi- 
mony taken  before  the  referee  appointed  in  the  present  proceeding 
and  returned  to  this  court  shows  that  on  the  hearing  of  the  said 
motion  to  vacate,  when  the  said  B.  E.  Houghton  read  that  portion 
of  his  affidavit  above  recited,  it  was  suggested  to  him  that  the  stip- 
ulation was,  or  might  have  been,  a  stipulation  merely  to  continue 
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the  hearing  before  Judge  Gross,  to  which  he  responded:  ''No;  the 
stipulation  is  as  stated  in  the  affidavit."  Objection  was  made  to  the 
testimony  last  mentioned.  We  think,  however,  that  the  objection 
is  not  well  taken.  The  evidence  tended  to  show  that  the  statement 
in  the  affidavit  was  not  inserted  inadvertently;  perhaps,  also,  that 
the  i^ant  understood  the  same  to  mean  that  the  stipulation  was  more 
than  an  agreement  to  postpone  the  settlement  of  the  bill  of  excep- 
tions. The  testimony  returned  also  shows  that  department  two,  on 
the  said  first  Abj  of  February,  denied  the  motion  to  vacate  the  for* 
mer  order.  This  was  proved  by  a  witness,  who  swore  to  the  fact. 
His  testimony  was  obiected  to  as  "  irrelevant  and  immaterial."  It  was 
relevant  and  material,  and  no  objection  was  made  that  it  was  incom- 
pderU.  Moreover,  the  minutes  of  the  court  show  that  department 
two  did  deny  the  motion  on  the  day  named. 

The  present  proceeding  is  an  application  that  the  name  of  the  re> 
spondent,  B.  E.  Houghton,  esq.,  be  stricken  from  the  roll  of 
attorney  and  counselors  of  this  court,  and  that  he  be  precluded  from 
practicing  as  such  attorney  and  counselor  in  all  the  courts  of  this 
state:  Gode  of  civil  procedure,  299.  The  accusation  is  that  in  the  affi- 
davit filed  in  this  court,  and  so  as  aforesaid  used  in  and  before  de- 
Sartment  two,  the  respondent,  for  the  purpose  of  misleading  and 
eoeiving  the  justices  composing  said  department,  falsely  swore  that 
Stetson  &  Houghton,  B.  E.  Arick  and  J.  W.  Freeman,  esqrs.,  had, 
as  the  representatives  of  the  several  parties  mentioned  in  said  pro- 
ceedings for  the  settlement  of  the  bill  of  exceptions,  stipulated  that 
said  bill  of  exceptions  should  be  settled  on  a  certain  day  before  the 
hon.  W.  W.  Gross;  whereas,  in  truth  and  in  fact,  the  only  stipula- 
tion in  said  proceeding  actually  made  by  the  persons  named,  was, 
and  is,  the  stipulation  herein  before  set  forth. 

And  the  accusation  further  specifies  that  on  the  occasion  when 
said  affidavit  was  read  before  department  two,  respondent,  for  the 
purpose  of  deceiving  and  misleading  the  court,  in  response  to  a  sug- 
gestion that  the  stipulation  referred  to  was  only  a  stipulation  to  con* 
tinue  the  hearing  of  the  settlement,  stated  and  declared  that  the 
same  was  not  for  a  continuance  merely,  but  was  as  stated  in  said 
affidavit.  Bespondent  did  not  produce  the  stipulation  before  de- 
partment two,  out  there  and  then  averred  that  the  same  was  on  file 
with  Judge  Gross,  at  Yisalia. 

If  there  had  been  any  question  of  the  personal  qualifications  of 
the  hon.  W.  W.  Gross  to  settle  the  bill  of  exceptions,  such  objec- 
tion would  have  been  waived  by  the  stipulation  to  continue  the  hear- 
ing before  him.  No  such  objection  was  made  at  any  stage  of  the 
proceedings;  on  the  contrary,  there  is  no  dispute,  but  he  was  emi- 
nently a  proper  person  to  whom  to  refer  the  matter.  So,  if  no  notice 
of  the  hearing  before  Judge  Cross  on  the  twenty-sixth  of  January^ 
had  been  served  on  any  of  the  parties,  or  the  notice  was  for  any 
reason  defective,  the  stipulation  of  the  twenty-first  January,  would 
have  precluded  a  party  to  it  from  objecting  to  the  sufficiency^  of  the 
notice.  But  if  the  stipulation*,  instead  of  being  worded,  as,  in  fact. 
Ho.  rs-^ 
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it  was  worded,  had  been  in  exaot  terms  ^'  that  said  bill  of  exceptions 
shall  be  settled  by  the  hon.  W.  W.  Cross,  on  February  2,  1884,"  no 
greater  effect  could  be  given.  Noth withstanding  such  stipulation, 
department  two  would  have  vacated  the  order  referring  the  matter 
of  the  settlement  to  the  hon.  W.  W.  Cross,  if  it  appeared  the  matter 
ought  not  to  have  been  referred  to  any  person.  No  stipulation  conld 
give  Judge  Cross  jurisdiction.  His  jurisdiction  was  derived  exclu- 
sively from  the  order  of  the  supreme  court,  and  he  was  subject  to 
deprivation  of  the  jurisdiction  by  the  supreme  court,  at  any  time 
before  he  completed  his  duty  under  the  order. 

As  a  stipulation  ' '  that  the  bill  of  exceptions  should  be  settled  by 
the  hon.  W.  W.  Cross,"  would  have  given  Judge  Cross  no  power  to 
settle  the  bill,  as  against  an  order  of  this  court  setting  aside  the 
order  appointing  him  for  that  purpose  (in  this  respect  having  no 
more  effect  than  the  stipulation  actually  executed),  and  as  the  op- 
portunity and  power  to  make  the  stipulation  itself  was  derived  from 
the  order  of  this  court,  a  stipulation  so  purporting  to  submit  the 
settlement  to  Judge  Cross  would  have  been  referred  to  the  order, 
and  held  to  be  a  submission  in  accordance  with  the  order  of  the 
supreme  court.  Such  a  stipulation,  therefore,  would  not  have  been 
an  answer  to  the  motion  to  vacate  the  order  authorizing  Cross  to 
settle  the  bill  of  exceptions.  A  stipulation,  such  as  the  affidavit  al- 
leges was  made,  could  have  no  greater  effect  or  influence  on  de- 
partment two  of  this  court — so  far  as  the  disposition  of  the  motion 
to  vacate  the  former  order  is  concerned — than  the  stipulation  act- 
ually entered  into  by  the  parties.  The  application  to  vacate  the 
former  order  was  based  on  the  ground  that  the  order  had  been  in- 
advertently entered,  or  rather  that  the  order  had  been  entered  with- 
out knowledge  on  the  part  of  the  court  of  certain  facts,  as  that  the 
petitioner  had  been  removed  from  his  office  of  guardian,  etc. 
Whether  the  statement  in  the  affidavit  as  to  the  contents  of  the 
stipulation  induced  the  department  two  to  deny  the  motion  for  the 
vacation  of  the  order  appointing  Jud^e  Cross  to  settle  the  bill,  is  a 
matter  resting  in  the  memory  of  the  justices  who  compose  the  de- 
partment. We  are  assured  it  had  no  such  influence,  and  are  con- 
vinced it  ought  not  to  have  had. 

But  this  does  not  relieve  the  respondent  of  the  charge  of  moral 
delinquency,  if  the  affidavit  was  wulfuUy  false  in  that  it  was  deliber- 
ately intended  to  produce  a  false  impression.  The  question  is  not 
whether  department  two  was  actually  misled  by  the  statement  in  the 
affidavit;  rather — is  the  statement  false,  made  for  the  purpose  of 
deceiving  the  court.  Although  it  be  conceded  that  in  its  legal 
effect,  and  in  so  far  as  it  could  effect  any  point  then  and  there  to  l>e 
decided  by  department  two,  the  statement  as  to  the  stipulation  con- 
tained in  the  affidavit  was  the  same  as  if  the  exact  language  had 
been  recited.  Yet,  a  statement  that  the  parties  bad  agreed  the  bill 
should  be  settled  by  the  hon.  W.  W.  Cross  is  not  in  all  respects 
the  equivalent  of  a  statement  that,  by  stipulation,  a  matter  already 
set  for  hearing  before  Judge  Cross  had  been  continued  to  another 
day. 
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The  statement  in  the  affidavit  conveys  the  idea  of  the  selection  of 
Judge  Cross  by  the  parties  to  the  stipulation.  It  might  have  oper- 
ated as  a  sufficient  reason  for  inducing  department  two  to  deny  the 
motion  to  vacate  the  former  order  had  the  motion  to  vacate  been 
based,  not  on  the  ground  of  inadvertence  or  want  of  information 
when  the  former  order  was  made,  but  on  some  objection  merely 
personal  to  Judge  Cross.  It  was  a  declaration,  under  oath,  whion 
could  not  have  deceived  the  court,  not  because  it  did  not  vary  from 
the  exact  truth,  but  because  its  legal  effect  was  the  same  as  the  exact 
truth. « 

It  is  urged,  however,  that  the  averment  in  the  affidavit,  admitting 
it  to  be  verbally  inaccurate,  was  in  that  respect  made  inadvertently; 
that  the  averment,  so  far  as  it  bore  on  the  issue  then  tried,  was 
legally  of  the  same  effect  as  if  the  very  words  of  the  stipulation 
had  been  recalled,  and  that  it  cannot  be  supposed  the  respondent 
was  ignorant  (or  believed  the  court  ignorant)  that  the  mere  fact 
that  parties  had  stipulated  that  Judge  Cross  should  settle  the  biU 
would  be  no  answer  to  the  motion  to  vacate;  that  it  cannot  be  pre- 
sumed a  lawyer  of  conceded  intelligence  and  learning  would  have 
willfully  stated  a  falsehood  so  easily  exposed  by  the  production  of 
the  stipulation. 

It  is  further  urged  that  the  real  purpose  for  which  the  affidavit 
was  made  and  read  is  apparent  from  an  examination  of  the  motion 
papers.  From  such  examination  respondent  claims  it  is  seen  that 
the  fact  deemed  material  by  the  affiant  was  the  fact  that  B.  E.  Arick, 
esq.,  the  attorney  for  the  administrator,  had  stipulated  to  a  postpone- 
ment of  the  settlement  of  the  bill  of  exceptions  by  (or  before)  Judge 
Cross.  That  from  thatfact,respondent  mightargue  that  Messrs.  Flour- 
noj,  Mhoon  and  Floumoy  ought  not  to  be  heard  by  department  two  of 
this  court,  on  a  motion  to  set  aside  the  order  previously  made;  that 
the  fact  of  the  appearance  and  consent  of  Arick,  and  not  the  pre- 
cise wording  of  tne  stipulation,  was  the  fact  to  which  the  attention  of 
the  respondent  was  directed  when  he  prepared,  subscribed  and 
swore  to  the  affidavit. 

A  judgment  against  the  respondent  will  deprive  him  of  personal 
and  property  rights.  Unless  we  are  clearly  satisfied  of  respond- 
ent's guilt,  we  ought  not  to  remove  or  susj^end  him  from  the  practice 
of  his  profession.  As  we  are  not  so  satisfied,  we  decline  to  strike 
his  name  from  the  roll.  We  feel  bound  to  remark  that  it  is  always 
someT^hat  dangerous  to  swear  to  the ''legal  effect'' of  a  matter  in 
the  form  of  a  positive  averment.  It  is  certainly  less  hazardous  to 
give  the  language  of  a  written  instrument,  or  (if  the  instrament  is 
lost  or  beyond  the  affiant's  control)  to  state  that  the  exact  language 
is  not  remembered,  and  to  give  the  substance  of  the  language;  that 
is,  to  use  language  which  conveys  the  precise  idea  expressed  by  the 
words  contained  in  the  instrument.  The  facile  and  ready  method 
of  meeting  an  issue  by  affidavit  of  an  attorney  in  the  action  or  pro- 
ceeding is  not  to  be  encouraged.  The  present  proceeding  will  have 
subserved  a  useful  purpose  if  it  shall  have  a  tendencyi  m  any  de- 
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gree,  to  bring  about  a  discontinxiance  of  the  frequent  and  nnneoes- 
sary  mannfactnre  of  affidavits;  a  practice  to  which  resort  is  had  too 
often  carelessly,  and  sometimes,  we  fear,  recklessly. 

The  application  for  the  disbarment  of  respondent  is  denied. 

Myrick,  J.,  Eoss,  J.,  MoKee,  J.,  Morrison,  0.  J.,  and  Thorn- 
ton, J.y  concurred. 


No.  7,883. 

Butohee  v.  Vaoa  Valley  Railroad  Company. 

In  Bank,    Filed  September  26,  1886, 

NsoLioiNOB  —  Railroad  —  Fibi  Esoapino  fbom  LoooKO-nvB  —  Damaoss  Causkd  bt 
Spbbadino  Fibe.— Whether  the  fact  that  a  fire,  negliffently  started  in  the  field  of  one  man, 
and  extending  to  that  of  another,  would  establish  prima  facie  that  the  damage  done  in  the 
second  field  was  an  ordinary  and  natural  result  of  the  defendant's  negligence,  not  determined. 
That  is  a  question  to  be  determined  by  the  jury,  in  view  of  all  the  circumstanoee  proved. 
Such  damage  n^ht  be  an  ordinary  and  natural  consequence. 

The  Same— Evidence  of  Origin  of  Fire— Yarianob.— In  an  action  agunst  a  railroad 
company  to  recover  damages  for  fire,  caused  by  sparks  which  it  negligently  permitted  to 
escape  m>m  its  locomotive,  evidence  that  the  fire  commenced  on  land  adjoining  that  of  the 

Slaintiff,  and  extended  to  his  lands,  is  admissible  under  an  allegation  that  the  nre  from  the 
efendant's  locomotive  "'was  suffered  to  escape,  and  did  escape,  and  by  reason  thereof, 
came  upon  the  huid  of  the  plaintiff. " 

The  Same— Evidence  of  Like  Fires  Admissible.— On  the  trial  of  such  actiqn,  a  wit- 
ness may  testify  that  shortly  after  the  fire  complained  of,  at  a  place  from  a  quarter  to  one* 
half  a  mile  distant,  he  saw  a  fire  in  a  field  near  the  defendant's  road,  just  after  a  train  of  cam 
had  passed,  drawn  bv  the  same  engine  from  which,  as  claimed,  the  fire  escaped  which  caused 
tiie  damage  sustained  by  plaintiff. 

The  Same— Presumption  of  Neolioenob— Faulty  Construction  of  Engine.— In  such  a 
case,  a  presumption  of  negligence  is  raised  if  it  appear  that  the^  engine  from  which  the  fire 
escaped,  was  not  built  so  as  to  retain  its  sparks;  or  was  otherwise  of  faulty  or  insnfficient 
construction;  and  evidence  that  shortly  after  the  fire,  certain  repairs  were  made  on  the  spark- 
retaining  apparatus  of  the  engine,  is  admissible  to  show  that  it  was  so  built. 

Appeal  from  a  judgment  of  the  superior  coort  of  Solano  county, 
entered  in  favor  of  tne  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.  The  opinion  states  the  facts.  The  opinion 
in  department  is  reported  in  5  West  Ooast  Bep.,  151. 

Jos.  McKenna,  for  the  appellant. 

O.  A.  Lamont  and  W.  Van  Dyke,  for  the  respondent. 

MoKiNSTBY,  J.     No  exception  was  taken  to  any  portion  of  the 
charge  of  the  court  to  the  jury. 
The  complaint  alleges  that  on  a  certain  day  the  defendant  was  en« 

faged  in  running  its  trains  on  its  railway,  ''and  while  so  engaged, 
y  reason  of  the  carelessness  and  negligence  of  said  company,  and 
the  engineers  and  employees  thereof,  the  fire  from  the  engine  and 
locomotive  of  said  road  was  suffered  to  escape,  and  did  escape,  and 
by  reason  thereof,  came  upon  the  land  of  the  pUdrUiff  herein,  and 
consumed,"  etc.  There  was  evidence  to  prove  that  the  fire  com- 
menced on  the  land  of  one  Wilson,  and  from  thence  spread  and  ex- 
tended to  the  land  of  plaintiff. 

The  defendant,  in  due  form,  and  at  the  proper  time,  objected  to 
any  evidence  ''  being  admitted  under  these  pleadings  which  tends  to 
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efltablish,  show  or  indioate  any  other  initial  point  of  tlie  fire  than 
that  alleged  in  the  complaint.'  The  objection  is  that  there  is  a  sub- 
stantial variance  between  the  averment  of  the  complaint  and  the 
evidence  offered. 

The  averment  is  that  the  ^e,  having  escaped,  '*  came  apon  the 
land  "  of  the  plaintiff,  and  consumed  and  destroyed  his  crop.  We 
are  not  prepared  to  say  that  the  mere  fact  that  fire,  arising  out  of 
the  negligent  act  of  a  defendant,  on  the  premises  of  one  proprietor 
has  extended  to  the  premises  of  another,  always  and  necessarily  gives 
a  cause  of  action  to  the  latter.  As  was  said  in  Henry  v.  S.  r.  B. 
B.  Co.,  50  CaL,  182:  ''It  is  said  that  the  nonsuit  should  have  been 
granted,  inasmuch  as  the  fire  was  not  kindled  in  plaintiff's  field,  but 
in  the  field  of  one  Cagney,  an  adjoining  proprietor,  from  which  it 
extended  to  the  field  of  the  plaintiff. 

'*  The  legal  proposition  involved  in  the  foregoing  statement  is 
that,  if  by  negligence  a  fire  shall  commence  on  the  premises  of  one 
proprietor  and  spread  from  iJience  to  those  of  another,  the  latter 
shall  never  have  his  action  against  him  guilty  of  the  negligence.  We 
think  this  proposition  cannot  be  maintained.  To  refute  it,  it  is  not 
necessary  to  establish  the  counter  proposition  that  the  adjoining 
proprietor  thus  injured  shall  always  recover. 

'*  It  maj  be  assumed,  perhaps,  that  a  city  fire  which  has  its  origin 
in  one  building  will  not  ordinarily  extend  throughout  a  block,  and 
yet  a  jury  may  be  justified  in  saying,  when  a  fire  is  started  in  a  field 
which  constikites  a  portion  of  a  larger  tract  of  dry  grass,  or  com 
fully  ripe,  that  it  will  usually  be  driven  into  another  field,  from 
which  the  first  is  separated  only  by  a  fence  of  boards.  It  is  a  rule, 
applicable  to  all  cases  of  mere  negligence,  that  the  wrongdoer  is 
liable  for  the  proximate,  and  not  for  the  remote,  consequences  of 
his  default.  A  long  series  of  judicial  decisions  has  defined  proxi- 
mate, or  immediate  and  direct,  damages,  to  be  the  ordinary  and 
natural  results  of  the  negligence,  such  as  are  usual,  and  as,  there- 
fore, might  have  been  expected;  and  this  includes  in  the  category 
of  remote  damages  such  as  are  the  result  of  an  accidental  or  un- 
usual combination  of  circumstances,  which  would  not  be  reasonably 
anticipated,  and  over  which  the  negligent  party  has  no  control.  In 
Byan  v.  N.  T.  0.  B.  Co.,  cited  by  appellant's  counsel,  the  court 
held,  when  a  rulroad  company  negligently  set  fire  to  its  own  wood- 
shed, and  the  sparks  commxmicated  the  fire  to  and  destroyed  the 
house  of  another  proprietor  one  hundred  and  thirty  feet  from  the 
shed,  that  no  cause  of  action  existed  in  favor  of  the  owner  of  the 
house:  35  N.  T.,  210. 

**  In  that  case  no  new  principle  was  involved.  The  learned  judge 
who  delivered  the  opinion  placed  the  decision  on  the  ground  that 
the  burning  of  the  house  was  not  to  be  expected  from  the  first  firing: 
See  Webb  v.  B.  W.  &  O.  B.  Co,  49  N.  ¥.,  420.  It  would  be 
strange  if,  among  the  numerous  cases  in  which  resort  has  been  had 
to  the  rule  of  the  law  of  negligence  to  which  we  have  referred,  courts 
had  not  differed  in  their  application  of  the  rule;  but  for  the  purposes 
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of  this  action  it  may  be  admitted  that  the  role  was  properly  applied 
in  Byan's  case.  We  are  still  confident,  considering  the  long,  dry 
season  of  California  and  the  preyalenoe  of  certain  winds  in  our  val- 
leys, that  it  may  be  left  to  the  jaiy  to  determine  whether  the  8pread<> 
ing  of  a  fire  from  one  field  to  another  is  not  the  natural,  direct  or 
proximate  conseqaence  of  the  original  firing." 

It  is  laid  down  by  Shearman  and  Bedfield:  ''One  who  *  *  * 
by  want  of  ordinary  care  sets  fire  to  land  which  does  not  belong  to 
him  is  responsible  for  all  the  proximate  consequences  of  his  act,  not 
only  to  the  owner  of  the  land  on  which  the  fire  begins,  but  also  to 
the  owner  of  any  other  property  which  the  fire  may  reach  in  its 
spread :"  On  Negligence,  330.  £iut  the  case  referred  to  by  them, 
Finley  y.  Langston,  12  Mo.,  120,  merely  holds  that  (under  a  statute 
which  declared  that  whoever  willfully  sets  on  fire  a  prairie  or  woods, 
and  that  fire  occasions  damage  to  another,  shall  be  liable  to  a  cer- 
tain penalty)  a  defendant  was  liable  who  started  a  fire  on  his  own 
premises,  which  extended  to  those  of  his  neighbor. 

It  is  not  necessary  here  to  decide  that  the  mere  fact  that  the  fire 
commenced  in  the  field  of  one  m'an  and  extended  to  another  would 
establish,  prima/acie,  that  the  damage  done  in  the  second  field  was 
an  ordinary  and  natural  result  of  the  defendant's  negligence.  ^  Thai 
was  a  matter  to  be  determined  by  the  jury  in  view  of  all  the  circum- 
stances proved.  It  is  enough  to  say  such  damage  might  be  an  ordi- 
nary ana  natural  consequence.  It  will  be  observed  that  no  objec- 
tion was  made  to  the  sufficiency  of  the  complaint  by  demurrer,  or 
otherwise.  There  is  no  suggestion  that  the  mere  statement  in  the 
complaint  of  facts,  tending  to  prove  that  the  injury  done  to  the 
plaintiff  was  caused  by  the  negligence  of  the  defendant,  is  not  a 
direct  averment  that  defendant  set  fire  to  the  plaintiff's  crop,  or  that 
the  destruction  of  his  crop  was  the  direct  consequence  of  the  negli- 
gence of  defendant.  If  ine  complaint  was  defective,  we  think  the 
defect  was  cured  by  verdict. 

The  averment  is  that  the  fire  started  by  the  defendant  came  to 
plaintiff's  land.  This  is  not  an  allegation  that  it  began  on  his  lands, 
and  we  think  the  averment  was  sustained  by  evidence,  that  it  came 
to  his  lands  from  the  lands  of  another.  The  precise  objection  of 
variance  was  not  well  taken. 

In  Henry  v.  8.  P.  B.  R.  Co.,  «tfcfjm,  the  court  also  said:  **We 
think  there  was  no  error  in  permitting  proof  that  prior  and  subse- 

Suent  to  the  fire  which  produced  the  injury  complained  of,  other 
res  were  kindled  by  defendant's  engine.  The  evidence  was  confined 
to  fires  caused  by  tne  same  engine,  in  the  same  vicinity  and  about 
the  same  time." 

At  the  trial  of  this  cause,  a  witness,  Sherman  Marshall,  was  per* 
mitted,  notwithstanding  the  objection  of  defendant,  to  testify  that 
about  two  weeks  after  the  fire  which  is  alleged  to  have  burned  the 
plaintiff's  property,  at  a  place  from  a  quarter  to  one  half  mile  dist- 
ant from  the  spot  where  tne  fire  in  question  here  was  kindled,  he 
saw  fire  in  a  field  near  the  defendant  s  road,  just  after  a  train  of  oars 
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had  passed  drawn  by  the  same  engine  from  which,  as  claimed,  the 
fire  escaped,  which  caused  the  damage  sustained  by  plaintiff. 

Evidence  that  sparks  and  burning  coals  were  frequently  dropped 
by  engines  passing  upon  the  same  road  upon  previous  occasions, 
has  been  held  to  be  relevant  and  competent  to  show  negligence  and 
to  make  it  probable  that  the  plaintiff's  injury  proceeded  from  the  . 
same  quarter:  Shearman  and  Bedfield,  333;  Field  v.  N.  Y.  Central,. 
32  N.  T..  339;  Sheldon  v.  Hudson  River,  14  Id.,  218;  Henry  v.  S. 
P.  B.  B.  Co.,  supra.  So,  evidence  that  sparks  have  frequently  been 
carried  by  the  wind,  etc:  Sheldon  v.  Hudson  Biver,  supra;  Piggott 
V.  Eastern  Counties,  3  C.  B.,  229.  As  was  said  in  Henry  v.  tS.  P. 
B.  B.  Co. :  ''Evidence  is  admissible  if  it  is  a  circumstance  whicb^ 
with  other  circumstances,  may  bring  home  to  the  mind  a  conviction 
of  the  main  matter  in  issue.  There  may  be  difficulty  in  many  in- 
stances in  drawing  the  line  of  separation  between  evidence  which 
thus  tends  to  establish  the  issue,  or  from  which,  in  accordance  with 
ordinary  experience,  a  reasonable  inference  may  be  drawn  as  to  the 
principal  matter  in  dispute,  and  evidence  of  facts  simply  collateral. 
The  last  class  of  evidence  is  not  admissible:  1  Oreenleaf  on  Evi- 
dence, 448." 

In  the  aspect  of  the  case  most  favorable  to  defendant,  there  is 
no  evidence  in  the  record  that  the  fire  which  caused  the  destruc- 
tion of  plaintiff's  crop  was  caused  by  defendant's  engine,  other  than 
the  fact  the  fire  commenced,  or  was  seen,  very  soon  after  the  engine 
passed,  and  that  a  high  wind  was  blowing.  As  an  inference  from 
these  facts,  considered  with  or  without  reference  to  evidence  as  to 
the  character  of  the  engine,  its  management,  etc.,  the  jury  may  have 
been  authorized  to  find  that  the  engine  caused  the  fire.  Conceding 
evidence  that  engines  of  defendant  communicated  fire  to  other  prop- 
erty, on  other  occasions,  would  tend  to  show  negligence,  and  to 
render  it  more  probable  that  the  fire  was,  in  this  case,  so  communi- 
cated, can  facts,  from  which  a  similar  inference  might  be  drawn, 
give  greater  force  to  the  inference  that  the  fire  which  destroyed  the 
plaintiff's  property  came  from  the  defendant's  engine,  because  the 
engine  had  just  passed  and  a  wind  was  blowing?  The  witness  did 
not  swear  that,  on  the  occasion  to  which  he  testified,  he  saw  sparks 
issuing  from  the  smokestack.  Certainly  such  evidence  approximates 
very  closely  the  line  which  separates  evidence  merely  collateral  and 
independent  from  evidence  bearing  upon  the  issue  made  by  the 
pleadings. 

It  may  be  said  to  be  an  attempt  to  add  to  a  probability  by  another 
probabilitv;  to  support  an  inference  by  an  inference,     let,  if  it  is 

Sermissible  by  direct  proof  to  show  that  other  fires  were  caused  by 
efendant's  engines,  is  it  not  permissible  to  show  facts  tending  to 
prove  that  other  fires  were  so  caused  ?  If  many  fires  had  occurred 
along  the  line  of  defendant's  road,  under  circnmstances  like  those 
appearing  in  the  present  case,  the  fact  would  have  tended  to  prove 
negligence  in  the  management  of  defendant's  business,  and  that 
this  particular  fire  was  started  by  sparks  from  the  locomotive. 
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Proof  of  a  sinj^le  fire  should  have  mnch  less  weight  than  proof 
•of  many  fires,  bat  we  can  not  say  it  was  absolutely  irrelevant. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that  plaintiff 
liad  given  no  evidence  of  negligence.  In  some  of  the  states  (Maine, 
Massachusetts,  New  Hampshire)  railroad  companies  are  made  by  stat- 
ute absolutely  liable  for  injuries  caused  by  fire  proceeding  from  their 
engines,  irrespective  of  their  negligence:  Shearman  and  Bedfield  on 
Negligence,  334.  Our  attention  has  been  called  to  no  such  statute 
of  this  state. 

In  the  absence  of  statute,  the  rule  is  that,  inasmuch  as  railroad 
<}om panics,  authorized  by  charter  to  use  steam  power,  have  neces- 
sarily the  right  to  use  fire  as  a  means  of  generating  steam,  and  are, 
therefore,  not  liable  for  fires  unavoidably  produced  by  keeping  fire 
for  such  a  purpose.  '^  One  who  seeks  to  recover  on  account  of  inju- 
ries caused  to  property  hj  sparks,  smoke  or  coal  escaping  from  a 
locomotive,  the  use  of  which  is  authorized  by  law,  must  prove  some 
negligence  apart  from  the  mere  fact  of  injury,"  etc.:  S.  &  B.,  332. 
It  has  been  said,  however,  that  the  plaintiff  m*ay  rely  upon  a  pre- 
sumption as  evidence  of  negligence.  In  the  opinion  of  the  learned 
writers  already  quoted,  the  rule  most  just  and  sustained  by  the  best 
authorities  is:  ''The  origin  of  the  fire  being  proved,  it  rests  upon 
the  defendant  to  show  that  it  used  all  necessary  precautions  to  avoid 
doing  such  mischief.  The  natural  presumption  would  be  that,  by 
the  use  of  ordinary  care,  engines  could  be  constructed  so  as  to 
avoid  such  consequences;  and,  if  that  is  so,  a  presumption  of  neg- 
ligence arises  from  their  not  being  so  constructed :"  Sec.  333. 

In  the  case  at  bar,  it  is  not  necessary,  however,  to  appeal  to  the 
presumption  of  negligence  mentioned  by  Shearman  and  Bedfield. 

Even  where  that  doctrine  has  been  denied,  '*  it  is  held  that  a  pre- 
sumption of  negligence  is  raised  by  evidence  that  engines  can  be, 
and  are  sometimes,  so  made  as  to  retain  their  sparks:"  id. 

In  Hull  V.  Sacramento  Valley  Bailroad  Company,  14  Cal.,  387,  it 
was  held,  the  fact  that  fire  was  communicated  from  defendant's  en- 
gine to  plaintiff's  grain,  with  proof  that  this  result  was  not  probable 
from  the  ordinarj^  working  of  the  engine,  was  prima  facie  proof  of 
negligence,  sufficient  to  go  to  the  jury.  And  so  it  was  decided  by 
the  supreme  court  of  North  Oarolma  that,  although  the  position  is 
not  tenable,  that  whenever  damage  is  done  the  bw  implies  negli- 
gence, yet  when  plaintiff  shows  damage  resulting  from  the  act  of 
the  defendant,  which  act,  with  the  exertion  of  proper  care,  does  not 
ordinarilyproduce  damage,  he  makes  out  a  prima  facie  case  of  neg- 
ligence: Herring  v.  W.  &  R.  Company,  10  Iredell,  402;  and  see, 
also,  Piggott  V.  Eastern  Counties  Bailroad  Company,  3  C.  B.,  228« 

In  the  case  before  us  the  plaintiff  proved  by  the  witness  A.  J* 
Stevens,  the  general  master  mechanic  of  the  Central  Pacific  Bail- 
road  Company,  that  a  perfect  engine,  properly  equipped  and  prop- 
ely  run,  will  not  ordinarily  throw  out  sparks  sufficient  to  start  a  fire. 

The  plaintiff  also  proved  by  Joseph  Erhart,  the  engineer  in  charge 
of  the  engine  when  the  fire  occurred,  that  a  little  more  than  two 
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weeks  afterwards  some  repairs  or  changes  were  made  by  defendant 
in  the  engine. 

At  the  time  of  the  fire  the  trap  door,  for  opening  into  the  smoke- 
stack, had  two  nettings  one  inch  apart.  One  of  these  was  removed 
to  the  top  of  the  smokestack.  This  testimony  was  objected  to  on 
the  ground  that  it  was  immaterial  and  irrelevant.  We  cannot  say 
the  evidence  was  totally  irrelevant. 

It  might  fairly  be  argued  that  more  sparks  would  issue  from  the 
smokesteck  before  the  change.  The  valve  being  opened  and  the 
draft  increased,  live  cinders  lying  between  the  two  nettings,  one 
inch  apart,  might  be  forced  beyond  the  upper  netting.  In  such  case 
it  might  be  argued  that  more  sparks  would  escape  from  the  stack 
than  if  there  was  a  larger  space  between  the  two  nettings  in  which 
the  cinders  or  sparks  might  die  out. 

The  plaintiff  also  gave  evidence  tending  to  prove  that  the  Yaca- 
ville,  the  locomotive  in  question,  was  a  small,  light  engine,  not 
more  than  half  the  weight  of  engines  ordinarily  employed,  and  that 
opposite  the  place  where  the  fire  commenced,  it  was  pulling  a  long 
tram  up  a  ''  grade."  That  "  she  had  to  exert  herself  to  pull  much 
of  a  train."  That  an  engine  with  short  flues  is  more  liable  to  throw 
fire  through  the  smokestack  than  one  with  longer  flues — ^the  fire  hav- 
ing less  distance  ''to  travel."  That  there  was  a  curve  near  the 
place  where  the  fire  destructive  to  plaintiff's  property  occurred, 
which  increased  the  pull  up  the  ascent,  and  that  when  attacking  a 
^ade  it  was  usual  to  give  more  steam,  the  effect  of  the  exhaust  be- 
ing to  increase  the  draft.  We  think  there  was  sufficient  evidence 
of  negligence  to  send  the  case  to  the  jury. 

The  plaintiff  having  made  out  his  case  prima  faciei  it  remained  for 
the  defendant  to  overcome  it  by  showing  that  it  had  used  all  reason- 
able care  and  diligence  in  securing  a  proper  engine,  and  in  the  man- 
agement of  it,  to  prevent  the  happening  of  fires.  Taking  the  whole 
ease  as  presented  by  the  parties,  there  was  a  substantial  conflict  of 
evidence,  with  respect  to  the  issue  of  negligence,  and,  in  accord- 
ance with  the  established  rule,  we  are  not  authori2sed  to  set  aside 
the  verdict. 

Judgment  and  order  affirmed. 

MviaoE,  J.,  MoBmsoN,  0.  J.,  Thobnton,  J.,  and  MgEee,  J.,  con- 
curred. 


No.  9,748. 

Gahebon,  Exeoutob,  etc.,  V.  Oabboll. 

Department  One,    Filed  Sevtember  i6,  18S5. 

Default  Judgment— Absbncb  of  ArroRNET— Setting  Aside  Default— Discretion.— 
Ifc  ifl  no  abuse  of  diacretion  for  a  court  to  set  aside  a  judgment  for  the  defendant,  rendered  in 
the  absence  of  the  plaintiff  and  his  attorneys,  who  resided  at  a  distant  phice,  and  who  had 
reason  to  believe  that  the  case  would  not  be  tried  at  the  time  it  was  taken  up. 

Appeal  from  an  order  of  the  superior  conrt  of  Sacramento  county, 
setting  aside  a  judgment.    The  opinion  states  the  facts. 
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Bobt.  1\  Devlin,  for  the  appellant. 

Ghipman  &  Garter  and  Beatty  &  Denson,  for  the  respondent. 

Belcheb,  C.  0.  This  is  an  appeal  from  an  order  setting  aside  a 
judgment  rendered  in  the  absence  of  the  plaintiff  and  his  attorneyB. 
The  motion  to  set  aside  the  judgment  was  made  under  section  473, 
code  of  civil  procedure,  and  was  granted  on  condition  that  the 
plaintiff  P&7  to  the  defendant  the  sum  of  one  hundred  dollars  within 
ten  days.  The  defendant  excepted.  The  only  question  is,  did  the 
court  abuse  its  discretion  in  making  the  order? 

After  reading  the  affidavits  presented  we  cannot  say  that  there  was 
any  abuse  of  discretion.  The  case  was  at  Sacramento  and  the  plaint- 
iff's attorneys  resided  at  Bed  Bluff  and  supposed,  and  we  think  not 
without  reason,  that  the  case  would  not  be  tried  at  the  time  it  was 
taken  up:  McEinley  v.  Tuttle,  34  Gal.,  235. 

''The  exercise  of  the  mere  discretion  of  the  court  ought  to  tend, 
in  a  reasonable  degree,  at  least,  to  bring  about  a  judgment  on  the 
very  merits  of  the  case;  and  when  the  circumstances  are  such  as  to 
lead  the  court  to  hesitate  upon  the  motion  to  open  the  default,  it  is 
better,  as  a  general  rule,  that  the  doubt  should  be  resolved  in  favor 
of  the  application:"  Watson  v.  S.  F.  and  H.  B.  B.  B.  Go.,  41  Gal., 
20. 

The  order  should  be  affirmed. 

Searls,  G.,  and  Foote,  G.,  concurred. 

By  the  Gourt.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  is  affirmed. 


No.  9,802. 

Fbesno  Enterprise  Gompany  v.  Allen  et  al. 

DewiHmeiU  One.    Filed  SepUmber  26,  18S6, 

SuBETiBB— Private  Bond  for  Corporate  Offiobr— Time  for  which  GivBy.~On  the 
fourth  of  June,  1881,  the  defendant  Allen  was  appointed  by  the  board  of  directors  of  the  cor- 
poration defendant,  its  secretary,  to  hold  his  office  for  one  year,  and  until  his  Buccessor  should 
be  elected  and  quidified.  On  September  1, 1881,  a  bond  was  executed  by  the  defendMits, 
conditioned  that  if  the  said  Allen  *'  shall  duly  preserve  and  keep  all  such  funds  as»  may  come 
under  his  control  or  into  his  possession,  and  pay  over  to  said  company  all  such  funds  as  he 
may  not  pay  out  in  due  and  lawful  course  of  business,  then  his  obligation  to  be  void,  othw- 
wise  to  remain  in  full  force."  By  the  by-laws  of  the  corporation  the  board  of  directors  were 
empowered  to  appoint  and  remove  at  pleasure  all  officers,  agents  and  employees  of  the  cor- 
poration, fix  their  tenure  of  office,  etc.  At  the  annual  election  of  officers  in  June.  18^,  Al- 
len was  re-elected  secretary  until  the  further  order  of  the  board.  In  an  action  on  the  bond, 
to  recover  for  a  defalcation  occurring  subsequent  to  December,  1882,  held,  that  the  ddfendanto 
were  not  liable;  that  the  bond  expired  upon  the  end  of  the  term  for  wnich  it  was  ^ven,  to 
wit,  on  June  4, 1882,  when  a  successor  was  elected;  and  that  this  result  was  not  affected  by 
the  fact  that  Allen  was  elected  as  his  own  successor. 

If  the  sureties  on  sdch  bond  are  not  liable  the  principal  is  not 

Appeal  from  a  judgment  of  the  superior  court  of  Fresno  county* 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Janiea  Orant  and  Wallace  dk  HaMinga,  for  the  appellant. 
Oarber,  ThomUm  dk  Bishop,  for  the  respondents. 
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MoEiNBTBTy  J.  The  action  is  on  a  bond  exeoated  by  the  defend- 
ants, and  which  is  in  the  words  and  figures  as  follows :  " ' 

"Enow  all  men  by  these  presents,  that  we»  William  H.  Allen,  a& 
principal,  and  James  E.  Bo  we  and  John  Haley,  as  sureties,  are  held 
and  firmly  bound  to  the  Fresuo  Enterprise  Company,  in  the  penal 
snm  of  t6n  thousand  dollars,  to  the  payment  of  which  we  bind  our- 
selves and  each  of  us. 

"  Giyen  under  our  hands  and  seals,  the  first  day  of  September,. 
1881. 

"  The  condition  of  this  obligation  is  such  that  whereas,  William 
H.  Allen  is  secretary  of  the  Fresno  Enterprise  Company,  and,  as 
gaoh,  has,  or  may  have  the  custody  of  the  moneys  of  said  corpora- 
tion, now,  if  said  William  H.  Allen  shall  duly  preserve  and  keep  all 
sneh  funds  as  may  come  under  his  control,  or  into  his  possession, 
and  pay  oyer  to  said  company  all  such  funds  as  he  may  not  pay  out 
in  the  due  and  lawful  course  of  business,  then  this  obligation  to  be 
Toid;  otherwise,  to  remain  in  full  force. 

**  (Signed):  *'  Wm.  H.  Allen.  rsBAL.l 

"  J.  E.  BowB.         [seal.] 
•'  John  Halet.        [seal.]  " 

The  complaint  is : 

Ist.  On  the  fourth  day  of  June,  a.  d.  1881,  William  H.  Allen  wa» 
appointed  by  the  board  of  directors  of  said  Fresno  Enterprise  Com- 
pany, secretary  of  said  corporation,  to  hold  his  office  for  one  year^ 
and  until  his  successor  should  be  elected  and  qualified;  that  by  the 
by-laws  of  said  company  the  board  of  directors  were  empowered  to 
appoint  and  remoye  at  pleasure  all  officers,  agents  and  employees  of 
tne  corporation,  fix  their  tenure  of  office,  prescribe  their  duties,  fix 
fbeir  compensation,  and  require  security  for  faithful  seryice. 

2d.  That  at  the  annual  election  of  officers,  in  June,  1882,  no 
BacoesBor  to  said  Allen  was  elected,  but  he  was  continued  as  secre- 
taiy  until  the  further  order  of  the  board.  A  successor  was  elected 
and  qualified  in  June,  1883. 

3d.  That  after  said  Allen's  election,  and  about  the  first  of  Sep- 
tember, 1881,  said  Allen  as  principal,  and  said  Boweand  Haley,  as 
lu8  sureties,  executed  and  delivered  to  said  company  their  joint  and 
several  bond  or  writing  obligatory  for  the  payment  to  said  corpora- 
tion of  the  sum  of  ten  thousand  dollars;  and  said  bond  had  a  condi- 
tion thereunder  written,  which  recited :  "  That,  whereas,  said  Allen 
is  secretary  of  the  Fresno  Enterprise  Company,  and,  as  such,  has  or 
may  haye  the  custody  of  the  moneys  of  said  corporation,  now  if  said 
Allen  shall  dul^  preserve  and  keep  all  such  funds  as  may  come  under 
his  control  or  into  his  possession,  and  pay  over  to  said  company  all 
finch  funds  as  he  may  not  pay  out  in  the  due  and  lawful  course  of 
business,  this  obligation  to  be  yoid;  otherwise,  to  remain  in  full 
force.*' 

And  for  breach  of  condition  of  said  writing  obligatory,  the  plaintiff 
flays  that  on  the  twenty-fifth  day  of  December,  1882,  and  on  divers 
days  and  times  between  that  day  and  the  first  of  May,  1883,  the  said 
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Allen  received  and  had  in  his  poBsession,  of  the  monejH  of  said 
company,  the  sum  of  forty-fiye  hundred  dollars  and  sixty  cents, 
which  he  has  neglected  and  ref ased  to  account  for  and  pay  over  to 
the  treasurer  of  said  company,  the  proper  officer  to  receiye  the  same, 
and;  upon  demand  made,  neglects  and  refuses  to  account  for  or  pay 
over  the  same  to  the  proper  officers  of  said  company;  that  said 
Allen,  as  secretary,  was  the  custodian  of  said  bond,  and  has  refused 
to  deliver  the  same  to  his  successor  in  office,  and  has  lost  or  de- 
stroved  the  same. 

The  plaintiff  tenders  to  the  defendants  such  indemnity  for  the  loss 
of  said  bond  as  this  court  may  re(}uire,  and  annexes  hereto  a  sub- 
stantial copy  thereof,  marked*^ exhibit  "A." 

4th.  By  reason  of  the  premises ,  the  said  defendants,  each  of  them, 
have  become  liable,  and  are  bound  to  pay  to  said  plaintiff  the  said  sum 
of  forty-five  hundred  dollars  and  sixtv  cents,  with  interest  from  the 
first  of  May,  1883,  for  which  sum.  witL  interest  and  costs,  the  plaint- 
iff asks  judgment. 

The  court  below  sustained  a  demurrer  to  the  complaint,  on  the 
ground  that  the  same  shows  the  defendants  are  not  liable  on  the  bond 
for  any  part  of  the  moneys  mentioned  in  the  complaint,  because  it  ap- 
pears from  said  complaint  that  said  moneys  were  not  received,  or  in 
the  possession  of  said  William  H.  Allen,  "  prior  to  the  twenty-fifth 
day  of  December,  1882." 

Official  bonds  are  to  be  construed  with  reference  to  the  Mutes 
beuring  on  them,  and  the  liability  of  the  obligors  on  such  bonds 
has  been  considered  very  fully  in  several  cases  in  this  court,  notably 
in  Hubert  v.  Mendheim,  64  Oal.,  213.  But,  as  was  said  in  that 
case,  in  reference  to  l^onds  given  to  individuals  and  private  corpora- 
tions, ''such  matters  are  the  subject  of  private  contract,  by  which 
the  parties  may  bind  themselves  in  any  manner,  or  to  any  extent, 
not  violative  of  public  policy  or  positive  statute."  These  private 
contracts  are  to  be  interpreted,  like  other  private  contracts,  with  ref- 
erence to  their  language  and  the  circumstances  under  which  they 
were  entered  into. 

On  the  fourth  day  of  June,  1881,  the  defendant,  William  H.  Allen, 
was  appointed  by  the  board  of  directors  of  the  corporation,  plaint- 
iff, secretary,  "to  hold  his  office  for  one  year  and  until  his  successor 
should  be  elected  and  qualified,"  but  subject  to  and  in  view  of  a  by- 
law of  the  company,  wnich  provided  that  the  board  of  directors 
should  have  power  to  remove  at  pleasure  all  officers,  agents,"  etc. 

The  obligors  knew  when  they  executed  the  bond  that  William  H. 
Allen  would  continue  as  secretary  until  June  4,  1882,  unless  he  was 
sooner  removed  by  the  board  of  directors.  They  knew,  also,  that 
he  might  continue  to  serve  after  the  fourth  of  June,  1882,  and  until 
his  successor  should  be  '*  elected  and  qualified."  It  is  difficult  to 
give  any  meaning  to  the  word  "qualified  in  the  connection  in  which 
it  is  used.  It  does  not  appear  that  by  the  charter  or  by-laws  the 
secretary  was  obliged  to  take  an  oath  (passing  the  circumstance  that 
such  an  oath,  if  required  simply  by  a  by-law,  would  be  extra  judi- 
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oial)y  or  that  the  charter  or  by-laws  required  the  secretary  to  give 
bond. 

Yet  a  particular  secretary  could  be  required  at  any  time  to  give 
bond  as  a  condition  to  his  retention  of  the  office,  and  if  the  defend- 
ants Toluntarily  executed  the  instrument  sued  on,  it  was  executed 
and  delivered  for  a  sufficient  consideration.  B^  its  terms  they  were 
bound  for  the  safe  keeping  and  proper  disposition  of  the  company's 
money  which  came  into  William  H.  Allen's  hands.  Daring  what 
period  ?  Up  to  the  fourth  of  June,  1882,  unless  he  should  be  re- 
moved, and  until  his  successor  should  be  elected  or  appointed.  It  is 
true  the  principal  obligor  did  not  have  a  vested  right  in  the  office  for  a 
definite  period.  Bat  it  is  clear  the  contract  was  made  with  reference 
to  the  term  to  expire  on  the  then  next  fourth  of  June,  or  when  the 
successor  should  be  named.  The  term  was  for  a  definite  time,  not 
rendered  entirely  indefinite  by  the  circumstance  that  the  directors 
expressly  retained  the  right  to  remove  in  the  meantime;  a  right  to 
dismisfl  for  sufficient  cause  would  have  been  implied  had  it  not  been 
expressly  reserved.  There  is  no  averment  in  the  complaint  ttiat  by 
the  by-laws  or  charter  the  secretary's  term  of  office  is  one  year,  or 
one  year  and  until,  etc.,  but  only  that  the  defendant  was  so  ap- 
pointed. His  successor  might  be  appointed  to  hold  at  the  pleasure 
of  ihe  appointing  power  simply. 

If  another  person  had  been  so  appointed  at  the  expiration  of  the 
year,  there  would  remain  no  doubt  that  on  such  appointment  being 
made  and  the  office  turned  over  to  the  appointee,  tne  liability  of  the 
obligors  would  have  ceased  as  to  time.  William  H.  Allen  could  be 
and  was  appointed  his  own  successor.  In  June,  1882,  he  "was 
continued  as  secretary  until  the  further  order  of  the  board."  The 
complaint  avers  that  no  successor  was  appointed,  but  the  averment 
goes  for  naught  if  the  order  of  the  board  was  such  appointment. 
The  bond  was  executed  with  reference  to  the  possible  continuance 
of  the  defendant  as  secretary  to  June  4,  1882,  and  for  a  reasonable 
time  beyond  within  which  a  successor  might  be  nominated.  It  is 
claimed  that  the  order  of  the  board  ''continuing  William  H.  Allen 
as  aecretaiT  "  had  no  greater  effect  than  their  silence  would  have 
had,  and  if  they  had  not  acted,  he  would  have  continued  as  secre- 
tary until  his  successor  was  appointed  or  he  was  removed.  It  may 
be  doubted  whether  the  plaintm  could  render  the  defendants  liable 
on  the  bond  for  any  period  by  merely  omitting  to  name  a  successor. 
But  here,  his  term  having  expired,  the  directors  reappointed  Allen. 

The  bond  in  suit  does  not  provide,  as  does  the  bond  in  some  of 
the  cases  cited,  that  the  obligors  shall  be  responsible  for  malfeas- 
ance of  William  H.  Allen  ''  during  the  time  he  shall  continue  secre- 
tary '^  or  '*  while  he  shall  continue  to  act  as  secretary  "  or  other  like 
words.  The  recital  is:  "Whereas  William  H.  Allen  w  secretary," 
etc.  Surely  the  obligors  Tsureties)  did  not  intend  to  bind  them- 
selves to  answer  for  aU  defalcations  of  their  principal,  which  might 
happen  during  his  natural  life,  in  case  he  should  be  reappointed 
and  act  as  secretary  for  the  rest  of  his  life. 
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Is  that  the  meaning  of  their  oontraot,  fairly  interpreted?  They 
were  not  compelled  to  anticipate  that  some  other  person  than 
Allen  wonld  by  appointed  at  the  expiration  of  Allen's  term. 

Counsel  for  appellant  concede  that  if,  by  the  charter  of  the  com- 
pany or  laws  of  the  state,  the  office  of  Allen  was  limited  to  one  year, 
the  defendants  wonld  not  be  liable  beyond  the  year;  and  that  when 
the  bond  is  general  bnt  the  period  of  the  office  limited  by  the  by- 
laws of  the  company,  the  sureties  are  not  liable  for  a  default  after 
l^e  expiration  of  ike  limited  time:  Welch  v.  Seymour,  28  Gonn., 
887;  Chelmsford  v.  Demarest,  7  Qray,  1;  South  Carolina  y.  John- 
son, 1  McCord,  41. 

But  it  is  contended  that  when  "the  tenure  of  office  is  until  his 
successor  is  elected  or  qualified,  or  accepts — which  may  be  a  suffi- 
cient qualification — then  the  sureties  are  bound  for  a  default  oocor- 
ring  at  any  time  before  the  principal  is  succeeded,  or,  in  the  words 
of  this  court;  in  45  California,  when  (while)  he  is  yet  '  in  office.'" 

The  case  in  45  California  referred  to  by  counsel,  Placer  County?. 
Dickerson,  45  CaL,  13,  was  an  action  on  a  county  treasurer's  bond. 
Dickerson  was  elected  treasurer,  to  hold  from  the  first  Monday  of 
March,  1866,  to  the  second  day  of  March ,  1868.  He  oontinuedin  office 
imtil  the  third  day  of  March,  1868,  when  he  turned  oyer  the  books, 
youchers,  moneys,  etc.,  to  his  successor,  who  had  demanded  them 
the  preyious  day.  There  is  no  pretense  that  his  successor  began  to 
act  as  such,  or  had  assumed  the  office  on  the  third  of  March,  when 
the  defalcation  occurred.  It  occurred  while  Dickerson  assumed  to 
act  as  treasurer,  under  his  election  prior  to  the  commencement  of 
his  term.  The  fact^  in  that  case  were  different  from  those  in  the 
present. 

In  this  case,  William  H.  Allen  was  reappointed — named  as  sao- 
cessor.  The  argument  always  returns  to  the  question,  '*  What  does 
the  contract  mean  ?"  It  was  the  apparent  intention  of  both  parties 
that  at  the  expiration  of  his  year  (if  he  was  not  sooner  remo?ed) 
some  one  should  be  named  to  succeed  Allen  as  secretary,  upon  whose 
appointment  the  liability  of  the  obligors  should  cease,  so  that  they 
snould  not  be  responsible  for  subsequent  acts  of  the  secretary.  The 
plaintiff  performed  its  duty  in  the  premises  by  appointing  Allen  as 
nis  own  successor.  When  he  began  to  act  under  the  reappointment 
the  liability  of  defendants  on  the  bond  ceased.  As  we  haye  seen,  it 
does  not  appear  that  the  charter  or  any  by-law  fixed  the  term  of  sec- 
retary at  one  year  or  any  definite  term. 

The  directors  had  power  to  appoint  a  secretary  to  hold  until  the 
further  order  of  the  board.  " 

The  liability  of  the  defendant,  William  H.  Allen,  on  the  bond  is 
no  greater  than,  nor  is  it  different  from,  that  of  the  other  defend' 
ants.  Of  course,  he  is  liable  in  a  direct  action  for  moneys  of  the 
plaintiff  he  has  misappropriated.  But  the  liability  of  each  of  the 
defendants  who  executed  the  specific  contract  is  the  same. 

A  principal  in  a  bond  is  no  further  bound  than  his  sureties:  Big- 
elow  y.  Bridge^  8  Mass.,  274. 
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Appellant's  oonnsel  suggests:  "Suppose  a  priuoipal  forged  the 
name  of  a  surety.  The  surety  would  not  be  liable,  but  the  prinoipid 
would  be."  In  that  ease  the  principal  would  be  liable,  because  he 
executed  the  bond;  the  alleged  sarety  would  not  be  liable,  because 
he  did  not  execute  it. 

Judgment  affirmed. 

Boss,  J.,  and  McEbb,  J.,  concurred. 


No.  8.445. 

Wright  v.  Central  California  Colony  Water  Company. 

Department  One,   Filed  September  £S,  18S6. 

Ck>RFORAT10N8— ELfiOnON     OF   DIKECTOR8— ACTIOH    TO    SeT     AsIDE— STOCKHOLDER    MAY 

Maintain. — A  stockholder  in  a  corporation  may  institute  an  action  to  set  aside  an  election 
for  directors,  although  he  has  not  had  stock  standing  in  his  name  on  the  books  of  the  oom- 
panv  for  a  sufficient  length  of  time  to  entitle  him  to  vote  at  such  election,  under  section  312 
of  the  civil  code. 

The  Same  -Superior  Court  has  Juribdiotion  of  Action. —The  saperior  court,  sitting 
as  a  court  of  equity,  has  jurisdiction  to  inquire  into  the  validity  of  an  election  for  corporate 
directors,  and  to  set  it  aside,  if  it  was  not  made  in  conformity  with  law,  iJthough  such  juris- 
diction has  not  been  expressly  conferred  upon  it  by  statute. 

The  Same— Manner  of  voting  at  Election— Right  of  CoMOLATiyE  Voting.— Under 
section  12  of  article  xii.  of  the  constitution,  each  qualified  stockholder,  present  at  an  election 
for  directors  of  a  corporation,  has  the  right  in  exercising  his  power  of  voting  for  directors,  to 
vote,  at;  one  time,  the  whole  number  of  shares  in  his  name,  for  the  whole  number  of  directors 
to  be  elected,  or  to  cumulate  his  shares  by  voting;  for  one  candidate  for  director  as  many  votes 
«8  shall  equal  the  number  of  his  shares,  multiplied  by  the  number  of  directors  to  be  elected, 
or  by  distributing  them,  upon  the  same  principle,  amopg  as  many  candidates  for  directors  as 
be  shall  think  fit.  And  an  election  at  which  the  stockholders  are  denied  the  right  to  thus  cumu- 
lAte  their  votes  is  illegal  and  will  be  set  aside. 

Appeal  from  a  jadgment  of  the  saperior  court  of  Fresno  ooanty 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.    fFne  opinion  states  the  facts. 

Gampbell  dk  Oosa,  for  the  appellants. 

Stuart  8.  Wright  and  IV.  Barry,  for  the  respondent. 

MoKee,  J.  This  was  a  proceeding  to  set  aside  an  election  for  seven 
directors  of  the  Central  Csklifornia  Oolonj  Water  Company — a  corpo- 
ration organized  and  existing  under  the  laws  of  this  state,  having  a 
capital  stock  of  thirty  thousand  dollars,  divided  into  one  hundred 
and  ninety-two  shares  of  stock  of  the  par  value  of  one  hundred  and 
fifty-six  dollars  and  twenty-five  cents  each. 

It  is  claimed  that  the  petitioner  was  not  qualified  to  inaugurate 
the  proceeding  to  set  aside  the  election,  because  he  was  not  a  bona 
fide  stockholder,  having  stock  in  his  own  name  on  the  stock  books  of 
the  corporation,  at  least  ten  days  prior  to  the  election;  and  that  the 
court  did  not  find  on  that  issue. 

But  there  was  no  such  issue  joined  in  the  case.  The  petitioner 
merely  alleged  that  he  was  a  honafde  stockholder  at  the  commence- 
ment of  the  proceeding.  Of  this  allegation  there  was  a  denial;  and, 
upon  the  issue  raised  by  the  denial,  the  court  finds  that  the  election 
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for  directors  was  held  on  the  twenty-first  of  September,  1881,  and 
that  on  the  twentieth  September — the  day  before  the  election — *'the 
petitioner  became  a  bona  fide  stockholder  in  said  corporation,  and 
has  ever  since  continued  to  be  a  stockholder  therein,  having  stock 
in  his  own  name  upon  the  stock  book  of  the  corporation." 

That  being  the  fact,  it  may  be  conceded  that  the  petitioner  was 
not  a  qualified  elector  of  the  corporation,  under  section  312  of  the 
civil  code,  which  provides  that  a  bojia  fide  stockholder,  having  stock 
in  his  own  name  on  the  stock  books  of  the  corporation  at  least  ten 
days  prior  to  the  election,  is  the  only  person  entitled  to  vote  at  a 
corporate  election.  But  while  the  petitioner  may  have  been  dis- 
qualified from  voting  at  the  election,  he  was  not  disqualified  from 
instituting  proceedings  to  set  aside  the  election,  if  it  was  voidable; 
for,  by  the  same  section  of  the  code,  *'any  absent  or  other  stock- 
holder" is  authorized  to  institute  such  a  proceeding.  Therefore,  as 
a  stockholder  of  the  corporation,  the  petitioner  had  legal  capacity 
to  institute  the  proceeding  commenced  on  the  twenty- ninth  Septem- 
ber, 1881. 

It  is  urged,  however,  that,  even  if  the  petitioner  had  the  capacity 
to  sue,  the  proceeding  was  improperly  commenced  in  the  superior 
court,  because  section  312,  civil  code,  upon  which  the  proceeding  is 
founded,  only  authorized  the  filing  of  a  petition  in  the  district  court, 
to  set  aside  a  voidable  election;  and  as,  at  the  time  of  the  com- 
mencement of  the  proceeding,  there  was  no  district  court,  and  no 
law  which  authorized  the  filing  of  such  a  petition  in  the  superior 
court,  the  proceeding  was  improperly  commenced  in  the  superior 
court. 

The  constitution  of  1879  abolished  the  district  court,  but  at  the 
same  time  it  created  the  superior  court,  and  conferred  upon  it  the 
same  equity  jurisdiction  which  had  been  formerly  conferred  upon, 
and  was  exercised  by,  the  district  court.  Sitting  as  a  court  of  equity, 
therefore,  the  superior  court  had  jurisdiction  to  inquire  into  the 
validity  of  an  election,  and  to  set  it  aside,  if  it  had  not  been  made 
in  conformity  to  law,  whether  the  statute  conferred  it  or  not;  Brown 
V.  Pacific  M.  S.  Co.,  5  Blatch.,  625;  Walker  v.  Deveraux,  4  Paige, 
225;  Webb  v.  Bidgley,  38  Md.,  364.  The  abolition  of  the  district 
court  did  not  destroy  or  affect  the  right  to  invalidate  a  voidable  elec- 
tion. The  remedy  still  existed  in  favor  of  any  one  aggrieved,  and 
was  enforceable  by  him  in  any  court  of  competent  jurisdiction  of 
the  subject  matter. 

It  is  next  claimed  that  the  election  was  valid,  and  that  the  court 
erred  in  holding  it  to  be  invalid.  According  to  the  finding  of  the 
court,  the  election  was  called  "pursuant  to  a  notice,  which  was  in 
all  respects  published  according  to  law,''  and  at  the  proper  time 
and  place  for  holding  the  election  a  majority  of  stockholders  of  the 
subscribed  capital  stock  of  the  corporation  met,  and  organized,  and 
proceeded  to  elect  seven  directors.   The  records  of  the  election  show : 

''After  some  discussion  the  following  motion  was  made  and 
seconded:    That  the  stockholders  of  the  Central  California  Oolony 
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Water  Company  proceed  to  the  election  of  officers  of  the  said  Cen- 
tral Calif omia  Colony  Water  Company  in  the  manner  provided  in 
the  constitution  of  said  company.     Carried,  sixty-two  to  ten." 

And  the  court  finds  that  the  manner  of  conducting  the  election 
was  this: 

"  That  prior  to  taking  any  vote  in  said  election  the  majori^  of 
said  stocknolders  adopted  a  resolution  to  the  following  effect:  That 
seven  (7)  ballots  should  be  taken  for  directors;  that  each  stock- 
holder should  vote  on  each  of  said  ballots  for  one  person  and  no 
more,  and  that  the  person  receiving  the  majority  of  the  votes  cast 
on  each  ballot  should  be  declared  elected  director  for  the  ensuing 
year." 

In  this  way  seven  separate  ballots  were  taken  in  succession,  and 
on  each  ballot  the  candidate  receiving  the  highest  number  of  votes 
cast  was  declared  elected  a  director,  until  seven  directors  were 
chosen. 

A  large  number  of  stockholders  present,  including  the  petitioner^ 
protested  against  the  adoption  of  the  resolution  and  the  manner  of 
condacting  the  election.  And  the  court  finds,  as  fact>  that  they 
''demanded  to  be  allowed  to  cumulate  their  respective  votes  on 
one  or  more  persons  for  directors,  but  that  they  were  not  permitted 
80  to  doy  and  were  prevented  from  so  doing  by  said  resolution;"  and 
as  law,  ''  that  the  election  was  not  had  in  accordance  with  the  pro- 
visions of  article  ii. ,  chapter  1,  part  iv.,  of  the  civil  code  of  the 
state  of  California,  and  tnat  said  election  was,  and  is,  illegal  and 
void." 

The  decision  is  predicated  upon  the  fact  that  the  petitioner  and 
others,  as  qualified  voters  at  the  election,  had  the  right,  under  the 
charter  of  the  corporation,  to  cumulate  their  votes  upon  any  one 
candidate  or  distribute  them  upon  two  or  more  candidates;  and  that 
they  were  deprived  of  this  right  by  the  adoption  of  the  resolution 
and  by  the  manner  of  conducting  the  election.  Section  12  of  article 
xii.  of  the  constitution  of  1879  reads  thus : 

''  In  all  elections  for  directors  or  managers  of  corp6rations  every 
stockholder  shall  have  the  right  to  vote,  in  person  or  by  proxy,  the 
number  of  shares  of  stock  owned  by  him  for  as  many  persons  as. 
there  are  directors  or  managers  to  be  elected,  or  to  cumulate  said 
shares  and  give  one  candidate  as  many  votes  as  the  number  of  di- 
rectors multiplied  by  the  number  of  his  shares  of  stock  shall  equal,, 
or  to  distribute  them,  on  the  same  principle,  among  as  many  candi- 
dates as  he  shall  think  fit,  and  such  directors  or  managers  shall  not 
be  elected  in  any  other  manner,  except  that  members  of  co-opera- 
tive societies,  formed  for  agricultural,  mercantile  and  manufactur- 
ing purposes,  may  vote  on  all  questions  affecting  such  societies  in 
manner  prescribed  by  law." 

This  section  is  understood  to  confer  upon  the  individual  stock- 
holder, entitled  to  vote  at  an  election,  the  right  to  cast  all  the  votes 
which  his  stock  represents,  multiplied  by  the  number  of  directors  to 
be  elected,  for  a  single  candidate,  should  he  think  proper  to  do  so. 

Vo    93.— a. 
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So  that  the  petitioner,  as  the  representative  of  a  single  share  of 
stock,  if  qualified  under  the  charter  of  the  company  to  vote,  was 
entitled  to  cast  seven  votes  for  any  one  of  the  candidates  for  the 
office  of  director,  or  to  distribute  them  among  any  two  or  more  can- 
didates. In  that  way  a  minority  of  the  stockholders  would  be  en- 
abled to  secure  representation  upon  the  board  of  directors  by  elect- 
ing one  or  more  of  the  directors.  Such,  doubtless,  was  the  object 
of  the  provision ;  and  the  rule  was  considered  of  sufficient  import- 
ance as  to  make  it  part  of  the  organic  law. 

Under  this  rule  a  corporation,  holding  an  election  for  directors,  is 
bound  to  follow  the  constitutional  mode.  It  has  no  power,  by  reso- 
lution or  otherwise,  to  adopt  any  other:  And  when  an  election  for 
directors  has  been  properly  called,  each  qualified  stockholder  present 
has  the  same  right,  in  exercising  his  power  of  voting  for  directors, 
to  vote,  at  one  time,  the  number  of  shares  in  his  name  for  the  whole 
sumler  of  directors  to  be  elected,  or  to  cumulate  his  shares  by  vot- 
ing for  one  candidate  for  director  as  many  votes  as  shaU  equal  the 
number  of  his  shares  multiplied  by  the  number  of  directors  to  be 
elected,  or  by  distributing  them,  upon  the  same  principle,  among  as 
manv  candidates  for  directors  as  he  shall  think  fit. 

We  think  the  power  thus  conferred  upon  a  corporate  elector  can 
only  be  exercised  according  to  the  constitutional  provision  by  allow- 
ing him  to  cast  his  ballot  singly,  cumulatively  or  distributively,  at 
one  time  for  the  election  of  directors.  For  if  but  one  director  at  a 
time  be  balloted  for,  a  majority  of  the  stockholders  could,  by  com- 
bining, cumulate  their  votes  each  time  upon  a  single  candidate  and 
elect  him,  and  by  thus  shaping  and  controlling  the  manner  of  the 
election,  it  would  be  in  the  power  of  the  majority  of  the  stockhold- 
ers, to  virtually  cancel  the  votes  of  the  minority  and  deprive  them  of 
their  rights  to  representation  on  the  board  of  directors. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoKinstry,  J.,  concurred. 


No.  9,911. 

Lewin  v.  Hopping. 

Department  Two,  Filed  September  28,  1S8B, 
Transfer  of  Person a.l  Property— Consideration— Fraud  on  Creditors— Change  of 
Possession. — A  transfer  of  property,  in  consideration  of  a  promise  by  the  transferee  to  use 
it  in  a  certain  manner,  which  would  confer  pecuniary  profit  on  the  transferor,  is  foonded 
upon  a  Hufficient  conHideration,  and  is  not  fraudulent  as  to  the  creditors  of  the  latter,  if  the 
transfer  be  accompanied  by  an  actual,  immediate  and  continued  change  of  possession. 

Appeal  from  a  judgment  of  the  superior  court  of  Shasta  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

W.  Taylor  and  L.  W.  Frishie^  for  the  appellant. 
Hdward  Sweeney  and  Ghipman  dt  Oarter,  for  the  respondent. 
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FooTE,  0.  Aotioh  of  olaim  and  delivery.  The  plaintiff  obtained 
judgment  for  the  retnrn  of  a  certain  wire  rope,  or  its  yalae,  which 
had  been  seized  in  attachment  by  the  defendant,  as  sheriff  of  Shasta 
county,  at  the  sait  of  Cappel  and  Hoaston,  against  one  Joseph 
Waugh. 

It  appears  that  the  plaintiff,  being  requested  by  a  large  number 
of  the  citizens  of  that  county,  had  raised  mone;|p'  by  subscription  from 
divers  individuals  to  complete  a  road  to  a  certain  point  on  the  Sacra- 
mento river. 

That  as  an  incident  to  that  object,  and  as  a  part  of  the  scheme,  it 
was  found  advantageous  to  establish  a  ferry  across  said  river  at  a 
d|ace  where  a  railroad  could  be  reached,  and  this  was  where  one 
Waugh  kept  a  hotel.  He  possessed  a  certain  wire  rope,  suitable  for 
such  a  purpose,  and  Lewin  visited  him  and  proposed  to  obtain  it 
from  him,  on  his  own  behalf,  and  that  of  these  public-spirited  citi- 
zens, as  an  aid  to  accomplish  the  end  in  view. 

Waugh,  for  the  consideration  that  his  hotel  would  thereby  receive 
increased  patronage  from  the  traveling  public,  and  himself  derive  pe- 
cuniary benefit,  and  that  a  boat  would  be  built  by  Lewin  and  those 
he  represented,  so  that  a  ferry  would  be  established,  agreed  to  let 
the  rope  be  used  as  desired  by  Lewin,  and  to  make  a  permanent 
transfer  of  it  for  that  express  purpose.  This  he  at  once  aid,  giving 
a  written  order  therefor  to  Lewin,  who  took  possession  and  control 
of  and  removed  it  to  a  warehouse,  and  left  it  there^  subject  to  his  dis- 
position. It  remained  in  this  situation  for  nearly  a  month  before  it 
was  seized  in  attachment. 

Some  days  after  this  transfer,  but  before  the  attachment  levy,  the 
hoard  of  supervisors  of  Shasta  county  subscribed  three  hundred  dol- 
lars towards  aiding  in  the  establishment  of  the  ferry  as  a  free  and  pub- 
lic one,  and  made  an  order  upon  a  petition  of  certain  citizens,  asking 
that  such  an  one  be  established  at  that  point,  that  the  franchise 
should  be  panted  as  prayed  for,  but  for  the  convenience  of  having 
some  individual  to  take  out  a  license,  thev  gave  it  to  Waugh,  although 
he  had  not  petitioned  therefor.  Lewin  nad  possession  all  this  time 
of  the  rope,  and  was  proceeding  to  get  the  ferry  ready  for  use,  when 
the  attachment  was  levied  on  the  property  in  dispute,  and,  although 
he  claimed  it  as  his  own,  it  was  taken  and  is  still  withheld  from  him, 
and  he  instituted  this  action  to  recover  it. 

It  is  urged  by  the  appellant  that  Lewin  had  no  title  or  right  of 
possession  to  the  property,  that  it  was  a  gift,  from  Waugh,  to  un- 
imown  persons,  and  in  fraud  of  the  rights  of  creditors. 

The  intentions  of  the  parties  to  this  transaction,  as  gathered  from 
the  evidence,  was  to  establish  a  ferry  at  a  given  point,  from  which 
mutual  benefits  would  flow  to  them.  Lewin  was  one  of  a  number  of 
persons  who,  although  their  names  are  undisclosed,  it  would  seem 
could  easily  be  identified,  who,  upon  their  part,  had  agreed  to  use 
their  money  in  building  a  boat  and  preparing  the  other  things  neces- 
sary to  carry  on  the  ferryas  a  free  and  public  one.  This  agreement 
being  communicated  to  Waugh,  he,  because  of  the  promise  on  their 
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part  to  fulfill  it,  and  becanse  he  expected  to  realize  pecuniary  profit 
therefrom,  transferred  to  the  possession  and  control  of  Lewin,  for 
the  purpose  specified,  the  custody,  control  of  and  property  in  the 
rope.  To  his  title  and  right  of  possession,  no  condition,  mutual  or 
precedent,  was  expressly  attached,  but  actual,  immediate  and  con- 
tinued change  of  possession  was  given  him  of  the  property,  and  such 
possession  was  maintained  up  to  the  time  of  the  levy  of  the  attachment, 
a  period  of  nearly  a  month. 

According  to  the  testimony  of  Lewin,  which  is  undisputed,  he, 
for  himself  and  those  acting  with  him,  was  proceeding  with  '^the 
erection  of  the  ferry'*  at  the  time  the  defendant  made  the  seizure  in 
attachment. 

It  would  seem,  therefore,  as  if,  between  Waugh  and  the  plaintiff 
and  those  acting  with  him,  the  conditions  of  the  transfer  were  being 
complied  with,  that  the  consideration  for  it  was  sufficient,  and  that 
there  was  no  fraud  or  attempt  to  hinder  or  delay  creditors  shown 
by  the  record,  and  that  Waugh  had  parted  with  his  title  and  right  of 
possession  to  the  property  in  ^ood  laith,  and  in  such  manner  as  to 
oar  him  from  bringing  an  action  of  claim  and  delivery  against  the 
plaintiff. 

The  findings  are  sufficient,  and  are  supported  by  the  evidence. 

There  is  no  error  shown  by  the  record,  and  the  judgment  and 
order  should  be  affirmed. 

Seabls,  0.,  andBELOHEB,  0.  C,  concurred. 

By  the  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed.  • 


No.  9,983. 

Shiblet  et  al.  V.  Bishop  et  al. 

Department  Two.    Filed  September  28.  1885. 

Navioablb  Stream— Public  Highway— Obstructing  Access  to— Injunction. —A  nav- 
igable stream  is  a  public  bi^bwaj,  and  an  owner  of  land  bordering  thereon  has  a  right  of  free 
access  to  such  highway.  Such  right  is  a  vested  right  and  privilege  belonging  to  him,  of  which 
he  cannot  be  deprived  without  compensation.  Any  interference  with  the  enjoyment  of  such 
ri^ht,  as  by  the  erection  of  a  wharf,  cutting  o£f  access  to  such  highway,  is  a  nuisance,  and 
will  be  restrained  by  injunction. 

Appeal  from  a  judgment  of  the  superior  court  of  Solano  county, 
entered  in  favor  of  the  plaintiffs.     The  opinion  states  the  tacts. 

J.  F.  WendeU  and  J.  d  J.  C.  Lynch,  for  the  appellants. 
L.  Miznei^  and  L,  B,  Mizner,  for  the  respondents. 

Foote,  C.  Action  to  prevent  the  construction  of  a  wharf,  and  to 
cause  the  removal  of  a  portion  thereof  already  constructed. 

The  plaintiffs  recovered  judgment;,  there  was  no  motion  for  a  new 
trial,  and  the  cause  comes  to  this  court  on  the  judgment  roll  alone. 

Upon  all  material  issues  made  by  the  pleadings,  the  findings  ware 
sufficient.    Among  other  facts,  it  appears  by  the  record  that  the 
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plaintifb  are  the  owners  of  a  block  of  land  in  the  oitj  of  Benioia, 
which  is  bounded  on  the  east  by  the  navigable  waters  of  the  straits 
of  Oarqninez. 

lliat,  by  an  act  of  the  legislature  of  this  state,  approved  March 
21,  1868,  ''  a  permanent  water  front  of  the  city  of  Benicia  was  es- 
tablished." 

That,  by  said  act,  the  easterlv  line  of  lots  ten  and  fourteen  of 
said  block  of  land  were  declared  to  be  a  part  of  said  permanent 
water  front. 

That  the  defendants  were  attempting  to  build  a  wharf  out  into  the 
straits  of  Garquinez,  which,  if  constructed,  would  approach  to 
within  about  three  feet  of  the  easterly  line  of  lots  ten  and  fourteen 
of  plaintiffs  block  of  land,  and  would  run  parallel  with  such  line  for 
about  sixty  feet;  would  be  an  obstruction  to  the  free  use  by  plaintiff 
of  said  block  of  land,  and  permanently  interfere  with  the  comfort- 
able enjoyment  thereof.  It  would  be  a  nuisance  to  the  plaintiffs 
and  their  said  property,  and  inflict  on  them  serious  and  irreparable 
injury. 

That  the  piles  already  driven  by  the  defendants  at  the  time  of  the 
commencement  of  the  action,  and  of  the  restraining  order  issued 
by  the  court  below,  constitute  a  material  interference  with  the  en- 
joyment by  the  plaintiffs  of  their  said  property,  and  was,  and  is, 
and,  if  not  restrained,  will  continue  to  oe  a  nuisance  to  them  and 
said  property. 

There  was  no  compensation  "  first  made  or  paid"  plaintiffs  for  the 
damages  to  their  said  property,  as  should  have  been  done,  in  order 
to  meet  the  requirements  of  section  14,  article  i.,  of  the  constitution 
of  Galifornia:  Beardon  v.  San  Francisco,  6  West  Goast  Bep.,  764. 

The  wharf,  if  built  by  defendants  as  contemplated,  would  deprive 
the  plaintiffs  of  ingress  ax^d  egress  to  and  from  their  lots  and  the  nav- 
igable waters  of  the  state. 

On  the  eastern  side  of  said  lots  the  navigable  waters  of  the  straits 
of  Carquinez  are  a  public  highway:  Pol.  code,  sec.  2,348. 

The  free  access  to  that  public  water  highway  was  a  vested  right  and 
privilege  that  belonged  to  the  plaintiffs,  and  of  which  they  could  not 
be  deprived  in  the  manner  claimed  as  legal  in  this  contention :  Pol. 
code,  sec.  2,  919;  Schultz  v.  The  N.  P.  T.  Go.,  50  Gal.,  592;  Blanc 
V.  Klumpke,  29  Gal.,  156;  Sackland  v.  N.  M.  B.  B.  Go.,  31  Mo., 
181;  Gould  on  Waters,  sees.  123,  124,  149,  150,  154,  and  oases  there 
cited. 

If  the  wharf  of  the  defendants  could  be  built  and  was  allowed  to 
stand,  it  would  i)reclude  the  plaintiffs  from  building  any  wharf  as  to 
sixty  feet  of  their  water  front,  declared  such  by  law,  and  would  pre- 
vent ingress  and  egress  of  vessels  from  a  wharf  previously  built  by 
them  on  another  portion  of  their  water  front  of  said  block  of  land, 
and  this  effect  upon  their  land,  in  the  absence  of  all  compensation, 
would,  if  not  prevented,  result  in  injury  grievous  and  irreparable, 
from  which,  as  threatened,  they  should  have  relief.  It  clearly  ap- 
pears, by  the  findings,  that  the  defendants  were  creating  a  nuisance 
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In  the  navigable  waters  of  the  state:  Civil  code,  seo.  3,479;  Blanc 
V.  Elumpke,  29  Gal.,  166. 

Under  the  ciroamstanoes  of  this  case,  it  is  not  legal  or  equitable 
to  construct  and  maintain  the  wharf  as  contended  for  by  the  defend- 
ants. It  would  be  in  disregard  of  private  rights,  and  result  in  great 
and  irreparable  damage  to  private  property  without  compensation, 
for  an  ostensible  public  use. 

There  are  other  questions  which  arise,  but  it  is  unnecessary  to  dis- 
cuss or  decide  them.  It  has  been  our  care  to  examine  all  of  the 
many  authorities  cited  by  counsel  on  both  sides  of  this  controversy 
which  were  attainable,  and  we  have  read,  with  attention,  their  very 
exhaustive  briefs,  but  we  are  unable  to  perceive,  in  either,  anything 
which  seriously  militates  against  the  views  we  have  expressed  as 
being  conclusive  of  this  case. 

The  judgment  of  the  court  below  should  be  affirmed. 

Searls,  G.,  and  Beloheb,  G.  G.,  concurred. 

By  the  GouBi^.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  affirmed. 


No.  20,093. 

People  v.  Devon. 

In  Bank.    FUed  September  tif,  1886. 

Cbiminal  Law— Skndino  False  Telioram— Intbkt  to  Dsokivb.— IJuder  secdon  474  of 
the  penal  code,  a  conviction  for  the  crime  of  willfolly  sending  a  false  message  hy  telegraph,  with 
intent  to  deceive,  cannot  be  sustained,  if  it  appear  that  the  defendant  had  not  the  slightest 
idea  of  deceiving  the  person  to  whom  the  message  was  sent,  and  that  such  person  was  not 
deceived. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  upon  a  verdict  convicting  the  defendant,  and  from 
an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

Jaa.  A.  Loutitt  and  S.  D.  Woods,  for  the  appellant. 
E.  C.  Marshall,  attorney-general,  for  the  respondent. 

The  Goubt.  The  defendant  was  convicted  under  section  474, 
penal  code,  of  the  crime  of  willfuUv  sending  a  false  message  by  tele- 
graph,  with  the  intent  to  deceive  the  person  named  in  the  informa- 
tion. 

The  testimony  clearly  shows,  without  conflict: 

1.  That  the  defendant  had  not  the  slightest  idea  he  was  deceiv- 
ing the  person  to  whom  the  message  was  sent. 

2.  That  the  person  to  whom  the  message  was  sent  was  not  de- 
ceived. 

Judgment  and  order  reversed,  and  cause  remanded  to  the  superior 
court  of  San  Joaquin  county  for  a  new  trial. 
MoKee,  J.,  expressed  no  opinion. 
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No.  9,801. 

People  v.  La  Bue  et  al. 

VemrtmerU  One,    Filed  September  28, 1885. 

Swamp  La>'d  District— Reorganization  op  db  facto— Validitt  op  11eorganizei> 
Corporation— Quo  Warranto.- Swamp  land,  levee  and  reclamation  districts  defactOy  act- 
ing as  such  in  good  faith  and  under  an  attempted  compliance  with  law,  may,  under  section 
8,4J89  of  the  Dolitical  code,  be  united,  consolidated  and  reorganized,  so  as  to  form  a  new  cor- 
poration in  all  respects  valid;  and  proceedings  in  the  nature  of  a  q%»o  warranto  against  such 
new  corporation,  cannot  be  extended  to  an  inquiry  and  determination  as  to  the  regularity  of 
the  several  steps  by  which  such  original  districts  were  organized. 

Right  op  Corporation  to  Hold  Real  Estate  Presumed.— In  the  absence  of  evidence 
to  the  contrary,  a  corporation  is  presumed  to  have  the  right  to  purchase  and  hold  lands. 

Appeal  from  a  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Grove  L.  Johnson,  W,  E,  Beatty,  John   W.  Armstrong  and   E.  0. 
Marshall,  attorney  general,  for  the  appellant. 
A.  P.  Catlin,  for  the  respondents. 

Searls,  0.  This  is  an  action  in  the  nature  of  qiw  warranto,  to 
determine  whether  there  is  any  such  corporation  as  reclamation 
district  No.  407,  and  whether  the  defendants  HughM.  La  Bue,  Sam- 
uel Lavenson  and  William  Wilcox,  are  trustees  thereof. 

The  defendants  set  up  in  their  answer,  that  two  reclamation  dis- 
tricts existed  under  and  by  virtue  of  the  laws  of  the  state  of  Cali- 
fornia, known  and  designated  respectively  as  districts  No.  89  and 
No.  215,  and  that  swamp  land  reclamation  district  No.  407,  was 
formed  under  section  3,489  of  the  political  code  of  the  state  of  Cal- 
ifornia by  the  reorganization  and  consolidation  of  said  districts  89  and 
215. 

The  cause  was  tried  by  the  court  without  a  jury,  and  defendants 
had  judgment,  from  which,  and  from  an  order  denying  a  motion  for 
a  new  trial,  this  appeal  is  prosecuted  by  the  plaintiff. 

It  was  admitted  at  the  trial  that  defendants  were  elected  trustees 
of  swamp  land  district  No.  407,  pursuant  to  an  order  of  the  board 
of  supervisors,  and  after  due  notice  thereof. 

The  whole  controversy  is  involved  in  appellant's  third  assignment 
of  error,  which  is  as  follows; 

'*  The  evidence  is  insufficient  to  justify  the  judgment  in  favor  of 
defendants,  because  the  evidence  clearly  shows  that  district  No.  407 
was  formed  out;  of  districts  No.  89  and  No.  215,  and  that  said  dis- 
tricts No.  89  and  No.  215  were  never  legally,  or  at  all,  organized, 
and  that,  consequently,  district  No.  407  was  never  legally,  or  at  all, 
organized,  and  that,  consequently,  defendants  were  claiming  to  hold 
an  office  and  to  exercise  a  franchise  that  never  existed.'* 

We  think  the  evidence  sustains  the  assertion  that  districts  No.  89 
and  No.  215  had  gone  through  the  form  of  organizing,  and  had  for 
some  years  acted  as  swamp  land  districts — that  they  were  de  facto 
corporations,  and  it  seems  to  be  tacitly  conceded,  though  not  directly 
admitted,  that  there  were  irregularities  m  their  proceedings  whicn 
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would  have  been  fatal  to  their  existence  in  a  direct  attack  on  the 
part  of  the  people. 

We  shall,  oonseqaently,  for  the  purposes  of  the  decision,  assume 
that  districts  No.  89  and  No.  215  were  de  facto  corporations,  and 
were  not  corporations  de  jure. 

Section  3,489  of  the  political  code  provides  that  ''swamp  land, 
levee  and  reclamation  districts  formed,  organized  or  erected  into 
•districts  under  special  or  general  laws  heretofore  or  now  in  force, 
may  reorganize  and  consolidate  in  the  manner  following:  Whenever 
the  owners  of  a  majority  of  acres  of  land  in  each  of  two  or  more 
swamp  land,  levee  or  reclamation  districts  shall  desire  to  consoU- 
date  and  reorganize,  they  may  do  so  by  filing  a  notice  with  the 
county  recorder  of  the  county  in  which  the  greatest  portion  of  the 
land  of  the  districts  is  situated,  setting  forth  that  they  desire  to 
consolidate  and  reorganize.  The  notice  must  give  the  exterior 
boundaries  of  the  said  district,  the  name  and  number  of  each  of 
them,  the  number  of  acres  of  land  that  each  contains,  and  must  be 
signed  by  the  persons  owning  the  majority  of  acres  of  land  in  each 
district,  and  shall  designate  the  number  of  acres  owned  by  each 
signer  in  the  district  in  which  the  same  is  situated." 

The  section  proceeds  further,  to  make  it  the  duty  of  the  county 
recorder  to  record  the  notice,  to  make  and  forward  to  the  state  land 
register  a  certified  copy  thereof;  whereupon  the  latter  must  desig- 
nate a  number  for  the  reorganized  district,  the  same  as  provided  for 
in  original  organizations,  and  thereafter  the  district  so  organized 
shall  be  under  the  operation  and  be  governed  by  the  general  laws, 
and  all  proceedings  thereafter  shall  be  the  same  as  in  organizing 
districts  upon  original  petition. 

*  The  proceedings  for  the  organization  of  the  present  district,  under 
section  3^489  of  the  political  code,  seem  to  have  been  substantially 
in  accordance  with  the  requirements  of  that  section,  and  of  the  gen- 
eral statutes  relating  to  and  governing  the  same,  and,  unless  in  this 
proceeding  the  regularity  of  the  organization  of  the  original  districts 
No.  89  and  216  may  be  inquired  into,  the  judgment  of  the  court 
below  should  be  affirmed. 

It  has  been  determined  by  this  court  that  a  reclamation  district 
is  a  public  corporation  for  municipal  purposes:  Dean  v.  Davis,  51 
Cal.,  409. 

Biclamation  district  No.  407,  is  either  a  corporation,  or  it  is  not. 
The  whole  theory  of  this  actian  proceeds  upon  the  ground,  that  dis- 
tricts No.  89  and  No.  215,  not^having  been  organized  as  by  law  pro- 
vided, had  no  legal  entity,  and  could  not  therefore  serve  as  a  basis 
upon  which  to  organize  by  consolidation  a  new  district,  and  as  a 
consequence  that  No.  407,  has  in  the  eye  of  the  law  no  existence. 

If  it  is,  and  at  the  time  this  action  was  brought,  was,  a  corpora- 
tion, the  action  must  fail,  for  its  sole  object  is  to  determine  judi- 
cially that  there  was  no  such  district,  and  no  such  offices  as  those 
claimed  by  defendants. 
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The  qaestion  of  reolamation  of  the  swamp  and  overflowed  lands 
of  the  state,  is  one  that  has  received  much  attention  at  the  hands  of 
the  legislatorey  numerous  statutes  bearing  upon  the  subject  and 
having  the  same  general  object  in  view^  had.  prior  to  1878,  received 
the  sanction  of  the  law  making  power. 

Under  these  statutes  a  large  number  of  swamp  land  districts  had 
been  organized,  governed  by  separate  and  sometimes  opposite  laws. 

The  object  in  every  case  was,  no  doubt,  to  reach  the  same  general 
result,  and  to  vary  the  means  so  as  to  meet  the  requirements  of 
different  cases  and  classes  of  cases.  The  result  of  this  varied  legis- 
lation, however,  was  to  so  far  complicate  the  system  that  no  general 
and  comprehensive  rule  could  be  formulate  d  and  adopted ,  and  a  multi- 
tude of  swamp  land  districts  existed,  each  governed  by  its  own 
special  laws. 

To  bring  all  these  swamp  land  districts  within  the  operation  of 
general  laws  seems  to  have  been  one  of  the  objects  of  the  amend- 
ment of  1878,  embodied  in  section  3,489  of  the  political  code. 

Under  that  section  new  districts  are  created. 

It  provides  for  the  filing  of  a  notice,  and  prescribes  the  contents 
of  such  notice  and  the  mode  or  number  of  persons  by  whom  it 
must  be  signed. 

Upon  recording  this  notice  and  furnishing  a  certified  copy  to  the 
state  land  register,  that  officer  is  required  to  designate  a  number  for 
the  organized  district,  after  which  it  shall  be  under  the  operation  of 
and  governed  by  the  general  reclamation  laws  of  the  state,  and  all 
proceedings  thereafter  shall  be  the  same  as  though  such  district 
was  organized  upon  an  original  petition. 

The  statute  does  not  propose  any  method,  or  delegate  to  any  officer, 
authority  to  inquire  into  the  regularity  of  the  proceedings  Sy  which 
the  original  districts  were  formed. 

Indeed,  it  does  little  more  than  to  adopt  the  territorial  Umits  of 
the  old  districts  as  the  boundaries  of  the  new. 

In  reason,  we  can  see  no  objection  to  the  formation  of  a  valid  cor^ 
poration  under  section  3,489,  b^  consolidating  two  or  more  districts 
existing  as  such  in  fact,  and  entitled  to  recognition  as  such  by  all  the 
world,  except  the  state  of  California,  and  by  the  state  even,  except  in 
direct  proceedings  against  it,  to  determine  its  right  to  exercise  cor- 
porate powers. 

The  object  of  the  law  is  to  promote  the  formation  of  corporations 
for  the  reclamation  of  waste  lands. 

It  would  seem^  from  some  of  the  language  used  in  the  latter  por- 
tion of  section  3,489,  that  the  legislature  contemplated  the  reorgan- 
ization and  consolidation  of  districts  which  had  not  been  legally  or- 
ganized, for  it  is  provided  that  such  reorganization  shall  not  be  so 
construed  as  to  validate  such  original  organization. 

''Nor  shall  any  indebtedness  or  any  act  of  said  districts,  or  the 
officers  thereof,  prior  to  the  act  of  reorganization  and  consolidation, 
be  legalized  by  this  act.'* 
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If  valid  districts  could  not  be  created  by  reorganizing  those  which 
were  invalid,  clearly  there  could  be  no  reason  in  providing  that  snob 
reorganization  should  not  validate  the  original  districts. 

The  organization  of  a  void  corporation,  or,  to  be  more  precise,  an 
attempt  to  organize  a  corporation  which  utterly  fails,  cannot  give  a 
legal  status  to  anything. 

It  appears  as  though  the  law  makers  contemplated  cases  in  which 
valid  corporations  might  be  created  over  a  district  in  which  irregular 
and  invalid  districts  had  existed,  and  lest  such  reorganization  should 
be  taken  as  evidence  of  approval  of  the  acts  and  indebtedness  of 
such  pre-existing  districts,  inserted  the  language  therein  contained. 

It  is  as  though  the  legislature  had  said  you  may  reorganize  and  create 
valid  corporations  for  municipal  purposes  by  uniting  two  or  more 
corporations  irregularly  organized,  but  in  so  doing  you  cannot  legal- 
ize the  original  bodies,  and  this  law  under  which  you  are  permitted 
so  to  do  shall  not  legalize  any  act  or  indebtedness  of  the  original 
districts  performed  or  incurred  be/ore  you  reorganize. 

In  saying  the  previous  acts  should  not  be  legalized,  we  think  the 
legislature  intended  the  converse  of  the  proposition  should  also  be 
true,  and  that  the  subsequent  acta  of  a  corporation  formed  out  of 
such  material  as  we  are  considering,  should  be  valid. 

And  we  may  ask,  why  not  ? 

A  corporation  de  facto  may  legally  do  and  perform  every  act  and 
thing  which  the  same  entity  could  do  or  perform  were  it  a  de  jure 
corporation.  As  to  all  the  world,  except  the  paramount  authority 
under  which  it  acts  and  from  which  it  receives  its  charter,  it  occu- 
pies the  same  position  as  though  in  all  respects  valid »  and  even  as 
against  the  state,  except  in  direct  proceedings  to  arrest  its  usurpa- 
tion of  power,  it  is  submitted  its  acts  are  to  be  treated  as  efficacious. 

How,  then,  stands  the  case  ?  Swamp  land  districts  No.  89  and 
No.  215  have  never  been  the  subject  of  a  direct  attack  by  the  state 
to  arrest  their  charters,  or,  what  under  our  law  is  the  same  things 
to  stay  their  exercise  of  corporate  functions. 

As  to  those  corporations,  this  is  a  collateral  attack. 

We  think  it  should  not  prevail,  and  that  swamp  land,  levee  and 
reclamation  districts  de  facto  y  acting  as  such  in  good  faith  and  under 
an  attempted  compliance  with  law,  may,  under  section  3,489  of  the 
political  code,  be  united,  consolidated  and  reorganized,  so  as  to  form 
a  new  corporation  in  all  respects  valid,  and  that  proceedings  in  the 
nature  of  quo  warranto  against  such  new  corporation  cannot  be  ex- 
tended to  an  inquiry  and  determination  as  to  the  regularity  of  the 
several  steps  by  which  such  original  swamp  land,  levee  and  recla* 
mation  districts  were  organized. 

It  was  further  objected  at  the  trial  to  the  introduction  of  the  peti- 
tion for  the  organization  of  reclamation  district  No.  407,  ''that  it 
shows  it  was  signed  by  the  Pacific  Mutual  Life  Insurance  Company, 
a  corporation,  and  there  is  no  proof  that  the  corporation  is  author- 
ized to  hold  real  estate." 
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It  is  said,  by  Angell  and  Ames  on  corporations,  at  section  110, 
that  "  both  by  the  laws  of  England  and  the  United  States,  there  are 
several  powers  and  capacities  which  tacitly,  and  without  any  expresa 
proyision,  are  considered  inseparable  from  every  corporation.  Eyd 
enmnerates  five  of  these  as  necessarily  and  inseparably  belonging  ta 
eoery  corporation." 

In  enumerating  them,  the  third  in  number  is  the  right  or  power 
*'  to  purchase  lands  and  hold  them  for  the  benefit  of  themselves  and 
their  successors." 

The  presumption  is  that  the  corporation  in  question  had  the  right 
to  purchase  and  hold  the  lands  by  it  represented. 

if  there  was  anything  in  its  charter,  or  the  business  in  which  it 
▼as  engaged  or  m  the  law  under  which  it  was  organized  in  any 
manner  abridging  its  rights  to  hold  land,  it  does  not  appear  of  record, 
hence  we  deem  the  objection  untenable. 

Upon  the  whole  case  as  presented,  we  are  of  the  opinion  the  judg- 
ment and  order  appealed  from  should  be  affirmed. 

FooTE,  O.,  and  Belcher,  C.  0.,  concurred. 

The  Coubt.  For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 


No.  11,002, 

People  v.  Lowben  et  al.  * 

IkpcurtmetU  One,    FUed  September  S8,  1885, 

Quo  Wabranto  — Usurpation  of  Cobfobate  Fbanchisb  —  Insxtffioibnt  Denials  ik^ 
Ahbwkb. — In  a  proceeding  in  the  nature  of  a  quo  warranto,  to  obtain  a  judgment  that  th& 
defendants  were  usurping  a  corporate  franchise,  where  the  verified  complaint  alleges  facts 
showing  the  illegality  and  non-existence  of  the  pretended  corporation,  the  answer  must 
■pedficAUy  deny  the  facts  alleged,  and  not  merely  the  legal  conclusions  drawn  from  such 
facts.  And  an  allegation  in  the  answer  that  the  corporation  was  duly,  regularly  and  legally 
formed,  and  that  it  has  continued  to  act  as  such,  is  a  mere  averment  of  a  legal  conclusion, 
and  nuses  no  issue. 

The  Same— Borden  of  Proof  is  on  Defendants.— In  such  proceeding,  the  burden  is  on 
the  defendants  to  show  that  the  corporation  was  legally  formed,  and  that  its  existence  has- 
heen  legally  extended,  and  to  that  end  they  must  set  forth  in  their  answer  the  facts  showinfr 
iocfa  formation  and  extension. 

The  Samb— Prior  Proceeding  when  not  a  BAfe  to  Action.— An  application  for  a  writ  of 
Tiwuidate  to  compel  a  board  of  supervisors  to  fix  the  rates  of  tolls  to  oe  taken  on  a  road 
daimed  by  the  plaintiff,  an  alleged  corporation,  is  not  a  bar  to  a  subsequent  proceeding, 
brooKht  by  the  attorney  general,  to  determine  the  rights  of  defendants  to  exercise  the  fran- 
chiie  of  such  alleged  corporation. 

The  Sahb— Attorney  General  mat  Maintain  —  Estoppel.- The  attorney  general  is 
Dofc  estopped  from  maintaining  such  action,  by  the  fact  that  the  person,  on  whose  relation 
the  proceeding  is  instituted,  was,  at  one  time,  acting  as  an  officer  of  the  alleged  corporation, 
and  was  of  the  individuals  who  attempted  to  organize  it. 

Appeal  from  a  judgment  of  the  superior  court  of  Trinity  county^ 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

W,  J.  Tinniriy  for  the  appellants. 

J.  W.  PhiVbrooh,  Jackson  Hatch^  and  E.  C.  Marshall^  attorney  grew- 
mil,  for  the  respondent. 


686  West  Ooast  Bepobteb.  [Sup.  Ct.  OaL 

Belgheb,  0.  C.  This  is  an  action  in  the  nature  of  quo  warrcmto, 
brought  in  the  name  of  the  people  by  the  attorney  general  on  the 
information  of  one  Fordyce  Bates,  to  obtain  a  judgment  that  the 
defendants  were  usurping,  intruding  into  and  unlawfully  holding  a 
certain  franchise  to  collect  tolls  under  a  pretended  wagon  road  oor- 
poration. 

The  defendants  demurred  to  the  complaint  on  the  ground  that 
Fordyce  Bates  was  one  of  the  original  organizers  and  owners  of  the 
wagon  road  company  and  was  estopped  from  making  the  complaint 
and  from  denying  the  legitimate  existence  of  the  corporation  he 
helped  to  make. 

The  demurrer  was  overruled  and  the  defendants  then  answered. 

When  the  case  came  on  for  trial  the  plaintiff  moved  the  court  for 
judgment  on  the  pleadings,  and  the  motion  was  granted. 

The  appeal  is  from  the  judgment  so  entered. 

The  complaint  set  forth  at  length  the  steps  taken  to  form  the  sup- 
posed corporation,  and  the  various  requirements  necessary  to  be 
observed  in  forming  such  coiporations,  under  the  statutes  which 
authorized  their  formation,  and  then  alleged  that  there  was  a  failure 
to  comply  with  the  requirements  of  such  statutes. 

"  That  all  the  proceedings  hereinbefore  set  out  and  referred  to 
touching  the  formation,  organization  and  establishment  of  said  pre- 
tended corporation  were  wholly  fictitious  and  in  bad  faith;  that  nine 
persons  did  not  sign  said  declaration  of  intention  to  organize  such  pre- 
tended corporation,  but  that  a  majority  of  the  names  signed  thereto, 
were  signed  by  the  persons  referred  to  in  allegation  numbered  two 
herein,  without  the  knowledge  or  consent  of  such  persons  whose  names 
were  so  signed ;  said  declaration  of  intention  was  never  published  in  any 
newspaper  at  all,  nor  was  it  ever  posted  at  all;  no  survey  of  a  roate 
was  ever  made  by  Nelson  Hosmer,  or  anybody  else,  for  or  on  be- 
half of  said  pretended  corporation;  no  capital  stock  whatever  was 
ever  subscribed  by  anybody  at  all  to  said  pretended  corporation, 
nor  was  any  money  at  all  ever  paid  into  said  pretended  corporation 
by  anybody  at  all,  nor  was  any  number  or  valuation  of  snares  of 
capital  stock  ever  fixed  by  said  pretended  corporation,  nor  was  any 
preliminary  organization  of  said  pretended  corporation  ever  made 
or  had,  nor  was  any  certificate  ever  filed  as  required  by  said  acts, 
nor  was  any  copy  of  the  original  declaration  of  intention,  or  a  cer- 
tificate of  the  election  of  officers  and  of  the  corporate  name  filed  in  the 
county  recorder's  office  of  said  county." 

The  complaint  further  alleged:  ''That  if  said  pretended  corpora- 
tion ever  did  have  any  legal  or  proper  standing,  it  became,  and  was, 
fully  and  wholly,  dissolved  in  the  year  1873,  upon  the  expiration  of 
ten  years." 

''  That  defendants  have  for  a  year  last  past  been  using  and  exer- 
cising all  the  privileges  and  rights,  and  the  franchise,  of  a  corpora- 
tion duly  formed,  organized  and  established  under  the  provisions  of 
said  acts  of  the  legislature,  and  duly  extended  in  its  duration  under 
section  401  of  the  civil  code  of  this  state,  under  and  by  virtue  of 
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said  pretended  corporation,  and  have  seized  and  taken  possession  of 
a  public  highway^  duly  and  regularly  established,  *  *  *  and 
are  collectii^  tolls  from  travelers  passing  over  said  road,  and  claim 
to  be  the  successors  in  interest  of  those  who  took  the  steps  and  pro- 
ceedings hereinbefore  set  out  and  referred  to. 

"That  under  said  pretended  corporation,  the  franchise  of  a  cor- 
pontioD  legally  formed,  organized  and  established  under  said  acts, 
and  extended  under  said  section  of  the  civil  code,  is  now,  and  for  a 
year  last  past  has  been,  usurped,  intruded  into  and  unlawfully  held 
and  exercised  by  the  defendants." 

The  defendants,  in  their  answer,  deny  that  the  corporation  named 
"  is  an  illegal  corporation.  Deny  that  they  have  at  any  time  usurped, 
intruded  into,  or  illegally  held  any  franchise  or  corporation.  Deny 
that  they  have  at  any  time  seized  or  taken  possession  of  any  public 
highway.  Deny  that  they  have  collected  tolls  on  any  public  high- 
way. Deny  each  and  every  allegation  of  the  plaintiff's  complaint  as 
to  the  irregularity  or  illegality  of  the  organization  of  the  corpora- 
tion called  *  *  *.  Deny  each  and  every  allegation  of  the  plaint- 
iff's complaint  as  to  the  illegal  existence  of  the  corporation  named 
''as  a  corporation  since  the  year  1873,  or  that  it  illegally  existed  at 
any  time  since  the  year  1863." 

They  then  allege  that  the  company  "  is  now  a  corporation,  duly, 
regolarly  and  legally  organized  under  the  laws  of  the  state  of  Cali- 
fornia, and  has  for  and  during  the  twenty  years  last  past  and  over, 
continually  been  such  corporation  in  good  faith,  and  acting  as  such 
corporation  by  owning,  controlling,  keeping  in  repair  and  collecting 
tolls  on  its  wagon  road  *  *  *  That  said  corporation  was  duly 
organized  in  the  year  1863,  under  the  laws  of  the  state  of  California, 
and  continued  under  said  organization  until  the  month  of  June,  1877, 
when  the  owners  of  said  corporation,  its  franchise  and  property, 
under  and  by  the  laws  of  the  state  of  California,  as  they,  the  said 
laws,  were,  in  June,  1877,  continued  and  extended  the  existence  of 
the  said  corporation  for  the  period  of  fifty  years." 

They  then  all^e  that  '*  they  and  each  of  them  are  part  owners 
and  officers  of  the  said  corporation,  and  that  all  acts  done  by  them 
in  the  premises  are  done  in  obeyance  of  and  by  direction  of  the 
officers  of  said  corporation.*' 

It  is  clear  that  the  denials  found  in  the  answer  raise  no  issues. 
The  first  four  are  denials  of  averments  in  the  complaint  which  are 
mere  conclusions  of  law  from  the  facts  stated :  Pomeroy's  Bemedies 
and  Bemedial  Bights,  sees.  637,  638.  The  last  two  are  general  de- 
nials. The  answer  was  verified,  as  required  by  the  code:  sec  446, 
C.  C.  P. ;  and  in  a  verified  answer  general  *  denials  are  inadmissible, 
and  may  properly  be  stricken  out:  People  v.  Hagar,  52  Cal.,  182. 

The  affirmative  averments  state  conclusions  of  law  and  not  facts. 
It  is  alleged  simply  that  the  corporation  was  duly,  regularly  and 
legally  formed,  ana  that  it  has  continued  to  act  as  such  in  good  faith 
for  more  than  twenty  years,  and  that  in  1877  the  owners  of  its  fran« 
chise  and  property,  under  the  laws  of  the  state,  continued  and  ex- 
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tended  its  existence  for  fifty  years.  This  is  not  enough.  In  a  proceed- 
ing like  this  the  burden  is  on  the  defendants  to  show  that  the  corpo- 
ration was  legally  formed  and  that  its  existence  has  been  legaUy 
extended,  and  to  that  end  they  must  set  forth  in  their  answer  the 
facts  showing  such  formation  and  extension:  High's  Extraordinary 
Legal  Bemedies,  sec.  712. 

The  defendants  pleaded,  in  bar  of  the  action,  a  judgment  rendered 
by  the  superior  court  of  Trinity  county,  in  a  case  wherein  the  corpo- 
ration in  question  was  plaintiff  and  the  board  of  supervisors  of  that 
county  was  defendant. 

But  that  was  an  application  for  a  writ  of  mandate  to  compel  the 
board  of  supervisors  to  fix  the  rates  of  tolls  to  be  taken  on  the  road 
claimed  by  plaintiff,  and  the  right  of  the  plaintiff  to  exercise  the 
franchise  which  it  claimed  could  not,  in  that  proceeding,  be  inauired 
into:    Weaverville  W.  B.  Co.  v.  Board  of  Supervisors,  64  Gal.,  69. 

It  is  clear,  therefore,  that  the  judgment  in  that  proceeding  could 
not  be  a  bar  to  this. 

The  defendants  also  alleged  in  their  answer,  that  '*  Fordyce  Bates, 
the  informant  and  complainant  herein,  is  estopped  from  giving  this 
information  or  making  this  complaint,"  for  the  reason  that  he  was 
one  of  the  original  organizers  of  the  company;  one  of  its  first 
directors,  and  one  of  its  first  shareholders,  as  is  shown  by  the  com- 
plaint, and  for  the  further  reason  that  in  1879,  1880  and  1881,  he  was 
a  member  of  the  board  of  supervisors  of  the  county  of  Trinity,  and 
voted  for,  aided  and  assisted  to  fix  the  rates  of  toll  for  said  corpora- 
tion, on  the  said  toll  road,  and  by  his  acts  induced  the  defendants  to 
believe  that  the  company  was  a  just  and  legal  corporation,  and  that  in 
March,  1881,  he  represented  that  he  ''  knew  the  said  corporation 
was  a  good  corporation,"  and  thereby  induced  one  of  the  defendants 
to  buy  its  franchise  and  property  for  himself  and  his  then  associate. 

The  attorney  general  may  commence  an  action  like  this  upon  his 
own  information,  or  upon  the  complaint  of  a  private  party,  and  he 
must  commence  it,  whenever  he  has  reason  to  believe  that  a  fran- 
chise has  been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person :  Sec.  803,  G.  G.  P.  The  action  is  commenced 
in  the  interest  of  the  public  to  redress  wrongs  which  injuriously 
affect  the  i)ublic.  If  the  defendants  have  usurped,  and  are  unlaw- 
fully exercising  a  franchise,  why  should  an  action  commenced  to 
redress  the  wrong  be  barred,  because  of  any  prior  acts  or  misrepre- 
sentation of  the  informant?  No  case  of  a  similar  character  has 
been  called  to  our  attention  where  the  doctrine  of  estoppel  has  been 
invoked,  and  we  fail  to  see  how  it  can  be  invoked  here. 

The  other  points  need  not  be  mentioned. 

On  the  whole,  we  think  the  judgment  and  order  should  be  affirmed. 

Sbabls,  G.,  and  Foote,  G.,  concurred. 

The  Goubt.  For  the  reasons  given  in  the  foregoing  opinion^  the 
judgment  and  order  are  affirmed. 
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No.  7,275. 

HlBBERD  ET  AL.  V.    SmITH  ET  AL. 

In  Bank.    Filed  September  28,  1885, 

Prior  opinion  in  thk  case,  reported  in  3  West  Coast  Rep.,  446,  adopted  and  approved. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  facts  are  stated 
in  the  prior  opinion,  reported  in  3  West  Coast  Bep.,  446. 

John  W.  Dmnelle,    Theo.  H.  Eittell,   and  M.  O.   Cobby   for  the 
appellants. 
J.  P.  HogCf  and  A.  A.  Cohiy  for  the  respondents. 

The  Coubt.  The  opinion  heretofore  delivered  in  the  above  case, 
reported  in  3  West  Coast  Rep.,  446,  is  hereby  approved  and  adopted 
by  the  court  on  rehearing,  with  the  addition  thereto  of  the  following 
authorities:  Welsh  v.  Sackett  et  al.,  12  Wisconsin,  243;  Kings- 
bury v.  Bumside,  58  Illinois,  310;  Comm.  v.  Jackson,  10  Bush,  Ky., 
424;  Buddv.  Hays,  11  Kjr.,  34;  Palmelee  v.  Simpson,  5  Wall.,  81. 

Judgment  and  order  affirmed. 

MgKee,  J.,  expressed  no  opinion;  Shabpstein,  J.,  disqualified. 
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Goad  v.  Moulton  et  als. 

Devartmemt  One.    FUed  September  t8, 1886. 

Deed— CoNSiDBBATiox  Need  Not  be  Expressed—Legal  Title.— A  deed  is  valid  and 
operative  although  no  consideration  is  expressed  therein,  and  conveys  the  legal  title  to  the 
grantee,  whether  it  was  made  to  hinder  and  delay  creditors  of  the  grantor,  or  not. 

Married  Woman  May  Make  Prohissory  Note— Bona  Fide  Pdrohassr.— A  promis- 
sory note,  made  by  a  married  woman,  in  the  hands  of  an  innocent  purchaser  for  value  before 
its  maturity,  is  valid  and  binding  upon  her,  although  it  may  have  oeen  agreed  between  her 
aod  the  payee  that  payment  of  such  note  never  would  be  demanded  or  required. 

The  Same— Accommodation  Note— Married  Woman  Liable  on.— A  promissory  note 
is  sn  engagement  respecting  property  which  a  married  woman  may  make,  although  it  can  be 
enforced  only  aecffainst  her  separate  property.  If  she  make  such  note  for  the  accommodation 
of  another,  without  receiving  any  consideration  therefor,  the  note  so  made,  in  the  hands  of 
one  who  received  it  for  value,  is  valid  and  binding  upon  her,  though  the  holder  knew  how 
and  why  it  was  made. 

The  Admission  of  Immaterial  evidence,  calculated  to  mislead  the  jury,  is  error  warrant- 
ing a  reversaL 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  from  an  order  made  on  motion  for  a 
new  trial.     The  opinion  states  the  facts. 

H.  M  Alberry,  for  the^  appellant. 
Hart  dc  White,  for  the  respondents. 

Belcheb,  C.  C.  This  is  an  action  upon  a  promissory  note,  made 
by  the  defendant,  Lina  Moulton,  to  the  defendant,  D.  L.  Moulton, 
and  by  him  endorsed  to  the  plaintiff. 
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The  case  was  tried  before  a  jury,  and  the  verdict  and  judgment 
were  in  favor  of  the  defendants.  The  plaintiff  moved  for  a  new 
trial,  and  his  motion  was  granted  as  to  the  defendant,  D.  L.  Moolton, 
and  denied  as  to  the  defendants,  Lina  and  L.  F.  Moulton.  The 
plaintiff  appeals  from  the  judgment  and  the  order,  in  so  far  as  it 
denied  his  motion  for  a  new  trial,  and  the  defendant,  D.  L.  Moul- 
ton, appeals  from  the  order  granting  a  new  trial  as  to  him. 

By  their  answer  the  defendants  dleged  that  the  defendant,  D.  L. 
Moulton,  being  at  the  time  financially  embarrassed,  was  advised  by 
the  plaintiff,  who  was  his  attorney,  for  the  purpose  and  with  the  in- 
tent to  delay  his  creditors,  to  transfer  and  convey,  without  consider- 
ation, all  his  property  to  the  defendant  Lina,  and  that  she  should  hold 
the  same  until  a  settlement  was  made  with  his  creditors,  or  until 
their  claims  should  be  barred  by  the  statute  of  limitations,  and 
then  reconvey  it;  that  the  plaintiff  further  advised  and  directed  that 
in  order  that  it  might  appear  that  a  proper  and  sufficient  considera- 
tion for  the  transfer  of  the  property  had  been  paid,  and  that 
the  transfer  had  been  made  in  good  faith,  and  not  to  hinder  and 
delay  creditors,  the  note  in  suit  should  be  made  and  endorsed  and 
then  left  with  him;  that  in  pursuance  of  the  plaintiff's  advice  the 
defendant,  D.  L.  Moulton,  conveyed  his  property  to  the  defendant 
Lina,  and  then  the  note  was  made,  endorsed  and  given  to  the  plaint- 
iff, but  without  any  consideration  therefor,  and  with  the  express 
understanding  and  agreement  that  it  should  never  be  presented  for 
payment. 

At  the  trial,  it  appeared  that  the  defendant  Lina  was  the  daugh- 
ter of  defendant  D.  L.,  and  the  wife  of  the  defendant  L.  F.  Moul- 
ton, and  that  she  and  her  husband  resided  on  a  farm,  distant  some- 
where between  twelve  and  twenty  miles  from  the  land  conveyed  to 
her  by  her  father,  and  that  in  December,  1880,  she  had  conveyed 
the  land,  so  conveyed  to  her,  to  one  Harris  for  the  expressed  con- 
sideration of  sixteen  thousand  dollars. 

D.  L.  Moulton  was  called  as  a  witness  for  the  defendants,  and 
testified  substantially  to  all  the  facts  set  up  in  the  answer,  and  then, 
against  the  objection  of  the  plaintiff,  was  permitted  further  to  testify 
that  he  never  delivered  possession  of  any  property  under  the  deed 
to  Lina,  and  that  she  never  received  any  benefit  from  the  sale  of  the 
land,  and  never  got  any  property  out  of  the  whole  transaction. 

The  foreman  on  the  ranch  of  the  defendant,  L.  F.  Moulton,  was 
then  called  as  a  witness,  and,  referring  to  the  land  conveyed  to  de- 
fendant lina,  was  asked:  *'  Now,  state  whether  or  not  that  land 
ever  came  under  the  dominion  or  control,  or  whether  any  occupa- 
tion or  exercise  of  control  or  use  of  that  land  was  had  by  Mrs.  Lina 
Moulton?"  And  again  he  was  asked:  "Was  anything  said  to  you, 
or  did  you  ever  have  any  directions  from  any  one  there — ^Mr.  Moul- 
ton or  Mrs.  Moulton — ^respecting  any  action  to  be  taken  regarding 
this  particular  land  ?" 

Harris,  the  purchaser  of  the  land,  was  also  called  as  a  witness, 
and  referring  to  the  land  conveyed  to  him  by  defendant  Lina,  was 
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asked:    **  Did  you  find  her  in  possession  of  that  property  when  yon 
weDt  there?" 

These  questions  were  all  objeoted  to  hj  the  plaintiff  as  irrelevant, 
incom^tent  and  immaterial,  and  the  objections  were  overruled  and 
exceptions  taken. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf,  and  testi* 
fied  that  he  was  not  the  attorney  of  the  defendants,  and  that  he  did 
not  advise  the  making  of  the  conveyance  to  defendant  Lina,  or 
know  of  its  being  made,  till  some  time  after  its  execution;  that  D. 
L.  Moulton  was  indebted  to  witness,  and  witness  was  urging  payment; 
that  Moulton  told  witness  he  had  conveyed  his  land  to  Lina,  and 
that  she  owed  him  two  thousand  five  hundred  dollars  for  the  pur- 
chase money;  that  Moulton  asked  witness  to  accept  her  note  in  pay- 
ment, and  he  agreed  to  do  so;  that  the  note  was  accepted  by  nim 
in  good  faith  in  payment  of  an  indebtedness  of  an  equal  amount^ 
the  evidences  of  which  were  at  the  time  surrendered  and  cancelled; 
and  that  it  was  never  agreed  or  understood  that  the  note  was  not  to 
be  presented  and  paid  at  its  maturity. 

It  is  very  evident,  we  think,  that  the  court  erred  in  admitting  the 
testimony  objeoted  to. 

The  deed  to  defendant,  Lina,  was  a  good  and  operative  deed,  not- 
withstanding no  consideration  was  expressed  in  it:  Sections  1,092 
and  1,614,  civil  code;  2  Hilliard  on  Beal  Property,  3d  ed.,  291;  and 
it  passed  the  legal  title  of  the  property  to  her,  whether  it  was  made 
to  hinder  and  delay  creditors  or  not. 

She  had  power  to  make  her  promissory  note  for  a  part  or  all  of 
the  purchase  money  and  to  obligate  herself  for  its  payment,  and  a 
note  so  made,  in  the  hands  of  an  innocent  purchaser  for  value  be- 
fore its  maturity,  is  valid  and  binding  upon  her,  whatever  may  have 
been  the  arrangement  between  herself  and  her  father  about  its  pay- 
ment. The  real  issues  before  the  jury  were:  Did  the  plaintiff  re- 
ceive the  note  in  suit  without  consideration,  and  knowing  it  was  not 
to  be  paid,  as  testified  to  by  D.  L.  Moulton,  or  did  he  receive  it  in 
good  faith  and  for  its  face  value,'  and  expecting  it  to  be  paid  at  ita 
maturity,  as  testified  to  by  him  ? 

Upon  these  issues  the  testimony  objected  to  was  wholly  irrelevant^ 
and  immaterial,  and  tended  to  mislead  the  jury. 

At  the  request  of  the  defendants  the  court  instructed  the  jury  as. 
follows:  ''If  the  jury  believe  from  the  evidence  that  the  note  sued 
on  and  introduced  in  evidence  was  executed  by  Mrs.  Lina  Moulton, 
for  the  accommodation  of  D.  L.  Moulton  merely,  and  without  con- 
sideration, and  that  at  the  time  bhe  was  a  married  woman,  and  that^ 
the  plaintiff  knew  such  facts,  then  he  cannot  recover.** 

The  instruction  in  effect  told  the  jury  that  if  Mrs.  Moulton  was  a 
married  woman,  and,  without  consideration,  executed  the  note  for 
the  accommodation  of  D.  L.  Moulton,  and  the  plaintiff  knew  these 
facts,  then  their  verdict  must  be  for  the  defendants.  This  was 
error. 

Wo. 
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In  this  utate  a  married  woman  may  enter  into  any  engagement  or 
transaotion  respecting  property  which  she  might  if  unmarried:  Sec. 
158,  CO. 

A  promissory  note  is  an  engagement  respecting  property  which  a 
married  woman  may  make,  though  it  can  be  enforced  only  as  against 
her  separate  property:  Mario w  v.  Barlew,  53  OaL,  456;  Alexander 
V.  Bouton.  55  Cal.,  15. 

If  Mrs.  Moulton  had  been  unmarried,  she  could  have  made  a 
promissory  note  for  the  accommodation  of  her  father,  without 
receiving  any  consideration  for  so  doing,  and  the  note,  so  made,  in 
the  hands  of  one  who  received  it  for  value,  would,  beyond  question, 
have  been  valid  and  binding  upon  her,  though  the  holder  knew  bow 
and  why  it  was  made. 

But  the  fact  that  she  was  married  does  not  [at  all  change  the  rule 
or  limit  her  power  in  this  respect. 

It  does  not  appear  why  the  court  below  granted  the  motion  for 
new  trial  as  to  the  endorser  of  the  note  and  denied  it  as  to  the  maker. 
There  was  no  reason  for  granting  it  as  to  one  and  not  the  other,  ex- 
cept that  defendant  Lina  was  a  married  woman,  and,  therefore,  as 
claimed  by  counsel,  not  bound  by  her  note.  Being  bound  by  it,  as 
we  have  seen,  if  the  testimony  was  insufficient  to  justify  the  verdict 
as  to  one,  it  was  equally  so  as  to  both,  and  the  new  trial  shoolu  have 
been  granted  as  to  both. 

In  our  opinion,  the  judgment  and  order  as  to  defendant  Lina 
Monlton  should  be  reversed  and  the  cause  remanded  for  a  new  trial, 
and  the  order  as  to  defendant  D.  L.  Moulton  should  be  affirmed. 

FooTE,  C,  and  Seabls,  C,  concurred. 

By  THE  OouKT.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  as  to  defendant  Lina  Moulton  are  reversed 
and  cause  remanded  for  a  new  trial,  and  the  order  as  to  defendant 
D.  L.  Moulton  is  affirmed. 


No.  8,77S. 

Swift  et  al.,  Exeoutobs,  etc.  v.  San  Fbanoisoo  Stock   and  Ex- 

chakge  Boabd. 

DepaitmtntlOne.    FUtd  September  29»  1886, 

San  Francisco  Stock  Exchanqe  Board— Trust  Fond— Disposition  of  by  BisuBnt— 
Will  Conbtkued. — The  defendant  is  a  voluntary  unincorporated  asaociation,  composed  of 
one  hundred  members,  who,  under  that  name,  have  combined  for  the  purpose  of  facilitating 
the  purchase  and  sale  of  stock  by  its  members.  The  constitution  adopted  by  them  contained 
the  following  provisions  :  "There shall,  at  all  times,  exist  in  the  board  a  committee  of  at 
least  three  members,  or  more,  to  be  known  as  the  trust  fund  committee.  *  *  *  It  shall 
be  tlie  duty  of  such  committee  to  take  charge  of  all  moneys  which  may  come  into  their 
hands  *  *  *  to  constitute  a  trust  fund,  to  be  used  and  applied  by  such  committee  in  the 
following  manner.  Upon  the  death  of  a  member  of  the  board  said  trust  fund  committee  shall 
pay  from  the  increaiie  in  their  hands,  from  investment  of  said  moneys,  to  such  person  or  per- 
sons, object  or  objects^  as  may  have  been  designated  in  writing  by  such  deceased  member,  the 
&um  of  ten  thousand  dollars."  The  constitution,  after  providing  for  a  certain  dispoeition  of 
th**  said  tc-:i  thousand  dollars,  among  the  widow  and  children  of  the  deceased  member,  in  case 
he  marie  no  disposition  thereof,  further  provided,  that  "  the  payment  herein  provided  for 
shall  be  deemed  absolute  donations  to  the  persons,  or  for  the  object  to  which  the  same  are 
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made  or  applied,  free  from  all  claim  or  controi  from  any  other  source  or  penons."  Hie 
testator  waa  a  member  of  the  board,  and  died  without  leaving  a  widow  or  children.  Hia 
will,  after  leaving  pecuniary  legacies  aggregating  sixty  thousand  dollars,  provided  :  "  Should 
my  estate  be  worth  more  than  sixty  thousand  dollars,  and  I  now  estimate  it  at  eighty  thou- 
sand dollars,  including  my  seat  in  the  San  Francisco  Stock  Exchange  Board,  and  the  insur- 
ance on  my  life  by  said  board,  I  give  and  devise  to  D.  L.  McDonald  the  sum  of  five  thousand 
doUars.  The  balance  of  my  estate  I  desire  paid  over  to  my  mother."  Held,  that  the  de- 
fendant was  not  an  association  of  persons,  transacting  business  under  a  common  name,  and 
that  section  388  of  the  code  of  civil  procedure  permitting  an  action  against  such  association 
by  its  conunon  name,  did  not  apply  to  the  present  action;  that  it  was  not  engaged  in  the  busi- 
ness of  life  insurance;  that  the  donation  provided  for  in  the  constitution  of  the  board,  did 
aot  briong  to  the  estate  of  the  deceased  member,  and  that  his  executors  were  not  entitled  to 
receive  it  as  part  of  such  estate;  and  that  the  wiU  did  not  designate  such  executors  as  benefi- 
ciaries of  the  trust  fund. 

Appeal  from  a  judgment  of  the  superior  court,  entered^  in  favor 
of  the  defendants,  and  from  an  order  ^denying  the  plaintiffs  a  new 
trial.     The  opinion  states  the  facts. 

Hfeedk  BoaU,  for  the  appellants. 

Garber^  Thornton  dk  Bishop,  for  the  respondent. 

MoKee,  J.  The  San  Francisco  Stock  and  Exchange  Board  is  a 
voluntary,  unincorporated  association,  composed  of  one  hundred 
persons,  who,  under  that  name,  have  combined  for  the  purpose  of 
laeilitating  the  purchase  and  sale  of  stocks  by  its  members.  For 
that  purpose,  the  originators  of  the  association  organized  in  the 
year  1862,  by  subscribing  to  a  body  of  rules,  re^julations  and  pro- 
visions contained  in  articles  of  agreement,  in  writing,  which  they 
adopted  as  the  constitution  and  by-laws  of  the  association. 

Article  xxii.  of  the  constitution  adopted  by  them  contains  the  fol- 
lowing provisions : 

TRUST  FUIO)  OOMMITTKE. 

**  There  shall,  at  all  times,  exist  in  this  board  a  committee  com- 
posed of  at  least  three  members,  or  more,  at  the  discretion  of  the 
Doard,  to  be  known  as  the  trust  fund  committee.  *  *  *  It  shall 
be  the  duty  of  such  committee  to  take  oh  arge  of  all  moneys  which 
may  oome  into  their  hands,  by  direction  and  vote  of  the  board,  and 
invest  the  same  according  to  their  best  discretion  and  judgment; 
said  moneys,  and  the  increase  of  the  same  under  such  investments, 
to  constitute  a  trust  f  undt  to  be  used  and  applied  by  such  committee 
in  the  following  manner,  viz. : 

''  Upon  the  death  of  a  member  of  the  board,  said  trust  fund  com- 
mittee shall  pay  from  the  increase  in  their  hands,  from  investment 
of  said  moneys,  to  such  person  or  persons,  object  or  objects,  as  may 
have  been  designated  in  writing  by  such  deceased  member,  the  sum 
of  ten  thousand  dollars  in  United  States  gold  coin.  In  case  there 
be  no  snch  written  disposition  made,  then  to  the  widow  of  such  de- 
ceased member  the  sum  of  ten  thousand  dollars  in  United  States 
gold  coin.  In  case  there  shall  be  no  widow,  and  a  child  or  children 
surviving  such  member,  then  to  such  child  or  children,  equally, 
share  and  share  alike.  If  there  shall  be  neither  widow,  child  nor 
children  surviviuf^  such  deceased  member  entitled  to  receive  said 
money,  nor  any  disposition  made  of  the  same,  as  hereinbefore  pro- 
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yided,  then  there  shall  be  no  j^yment  or  provision  made  ander 
this  article.  The  payments  herein  provided  for  shall  be  deemed 
absolute  donations  to  the  persons,  or  for  the  object  to  which  the 
same  are  made  or  applied,  free  from  all  claim  or  control  from  any 
other  sonrce  or  persons. 

'*  In  case  the  increase  of  said  moneys  shall  not  have  accnmnlated 
to  a  sum  sufficient  to  meet  the  donations  herein  provided  for,  as  the 
same  shall  be  needed,  the  deficit  shall  be  made  good  at  once  by 
assessments  pro  rata  upon  the  members  of  the  board,  and  coliected 
in  like  manner  and  under  the  same  penalties  as  other  dues." 

Of  the  board,  Frank  Swift  was  a  member,  from  the  twenty-first  of 
August,  1875,  until  the  sixth  of  January,  1877.  As  such,  he  had 
fully  complied  with  all  the  requirements  of  the  constitution  and  by- 
laws, so  that,  in  the  event  of  his  death,  his  surviving  wife  and 
children,  or  any  person  or  object  that  he  might  designate,  accord- 
ing to  the  provisions  of  article  xxii.,  would  be  entitled  to 
receive  the  donation  provided  by  said  article.  And,  while  a  mem- 
ber of  the  board,  he  died  in  the  city  and  county  of  San  Francisco,  on 
the  sixth  of  January,  1877,  leaving  no  wife,  or  child,  or  children 
surviving  him;  but  he  left  a  will,  which  was  probated,  and  the 
plaintiffs,  as  the  executors  nominated  by  the  will,  were  appointed 
and  qualified  as  executors  thereof. 

The  will  contained  the  following  bequests: 

^'  1st.  I  give  and  bequeath  to  my  father,  Chas.  H.  Swift,  the 
sum  of  twelve  thousand  five  hundred  dollars;  to  my  mother,  Adelia 
B.  Swift,  the  sum  of  twelve  thousand  five  hundred  dollars;  to  my 
sister,  Ellen  A.  Brown,  five  thousand  dollars;  to  my  sister,  Maggie 
M.  Mills,  five  thousand  dollars;  to  my  sister,  Fannie  E.  Loham, 
five  thousand  dollars;  to  my  niece,  Florence  A.  Darden,  ten  thou- 
sand dollars;  to  my  niece,  Millie  B.  Darden,  five  thousand  dollars; 
to  my  niece,  Minnie  F.  Durden,  now  married  to  Z.  T.  Therrel,  five 
thousand  dollars.  These  amounts,  aggregating  sixty  thousand  dol- 
lars, I  desire  paid  to  said  respective  legatees,  within  one  year  after 
my  decease. 

''  2d.  Should  my  estate  be  worth  more  than  sixty  thousand  dol- 
lars ($60,000)  and  I  now  estimate  it  at  eighty  thousand  dollars,  in- 
cluding my  seat  in  the  San  Francisco  Stock  Exchange  Board,  and 
the  insurance  on  my  life  by  said  board,  I  give  and  devise  to  D.  L. 
McDonald,  of  San  Francisco,  the  brother  of  my  late  dearly  beloved 
wife,  the  sum  of  five  thousand  dollars.     ********* 

'*  5th.  The  balance  of  mv  estate  I  desire  paid  over  to  my  mother, 
Mrs.  0.  H.  Swift,  and  by  her  distributed  among  the  poor  in  any 
manner  she  may  see  proper.*' 

After  the  executors  had  qualified  and  entered  upon  the  dischai^e 
of  their  duties  they  made  a  demand  upon  the  Stock  and  Exchange 
Board  for  payment  to  them  of  the  **  donation,"  to  which  they  claimed 
that  they,  as  executors,  were  entitled.  At  the  time  they  made  this 
demand,  there  was  sufficient  money  in  the  trust  fund  for  payment; 
but  the  defendant  refused  to  pay  upon  the  ground  that  no  disposition 
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of  the  *'  donation  "  had  been  made  as  required  by  its  constitution 
and  by-laws.  And,  seasonably,  after  the  demand  and  refusal,  the 
executors  commenced  the  action  in  hand  to  recover  against  the  de- 
fendant a  money  judgment  for  said  sum  of  ten  thousand  dollars. 

The  action  is  founded  upon  the  existence  of  a  contractual  relation 
between  the  San  Francisco  Stock  and  Exchange  Board,  and  its  mem- 
bers, for  the  payment  of  ten  thousand  dollars,  in  case  of  the  death  of 
a  member,  for  which,  it  is  claimed,  his  executor  or  administrator  may 
maintain  an  action  upon  sec.  388,  code  of  civil  procedure.  Sec.  38o 
reads  thus : 

*' When  two  or  more  persons,  associated  in  any  business,  transact 
such  business  under  a  common  name,  whether  it  comprise  the  names 
of  such  persons  or  not,  the  association  may  be  sued  by  such  com- 
mon name,  the  summons  in  such  cases  being  served  on  one  or  more 
of  the  associates;  and  the  judgment  in  the  action  shall  bind  the 
joint  property  of  all  the  associates,  in  the  same  manner  as  if  all  had 
Deen  named  defendants,  and  had  been  sued  upon  their  joint  lia- 
bility." 

The  personal  representative  of  a  decedent  may  maintain  any  action 
founded  upon  contract  which  could  be  maintained  by  the  decedent 
if  he  were  alive:  Sec.  1,582,  C.  G.  P.  But  Frank  Smith,  if  alive, 
could  not  maintain  an  action  against  the  association  of  which  he  was 
a  member  for  the  recovery  of  the  sum  of  ten  thousand  dollars  sought 
to  be  recovered  in  this  action,  unless  the  members  of  the  association 
were  associated  in  a  business  transacted  by  them  in  the  name  of  the 
association  in  which  they  contracted  to  pay. 

The  complaint  affirms,  and  the  answer  denies,  that  the  members 
were  associated  in  business  ' '  and  transacted  and  carried  on  the 
business  of  buying  and  selling  mining  and  other  stocks  at  the  city 
and  county  of  San  Francisco  under  the  common  name  of  the  San 
Francisco  Stock  and  Exchange  Board."  Upon  the  issue  thus  joined 
the  court  finds: 

^'  That  the  defendant  is  not,  and  was  not  at  any  of  the  times  men- 
tioned in  the  complaint,  an  organization  of  persons  or  composed  of 
persons  who  are,  or  at  any  of  the  times  mentioned  in  the  complaint, 
have  been  associated  in  business,  or  who  transact  or  carry  on  the 
business  of  buying  or  selling  mining  or  other  stocks,  or  any  other 
business,  at,  the  city  and  county  of  San  Francisco,  or  elsewhere, 
under  the  common  name  of  '  The  San  Francisco  Stock  and  Exchange 
Board,'  or  under  any  other  name,  or  at  all. " 

This  finding  is  attacked  as  unsustained  by  the  evidence;  but  it  is 
unquestionable  that  the  main  objects  of  the  association  are,  the  es- 
tablishment of  a  mart  for  the  sale  and  purchase  of  stocks  and  ex- 
change by  the  members  for  their  iridividuat  gain  or  loss,  and  the  crea- 
tion of  a  trust  fund  for  the  benefit  of  surviving  wife  or  children,  etc., 
of  deceased  members;  and  the  evidence  shows  that,  in  pursuit  of 
those  objects,  the  association  rents  and  furnishes  a  hall  in  which  the 
members  meet,  at  stated  hours  of  the  day,  and  engage  in  individual 
faransactions  with  each  other,  under  and  in  accordance  with  the  rules 
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and  regulations  adopted  by  them  for  that  purpose;  and  that  the  rent 
of  the  hall^  together  with  the  incidentieil  expenses  connected  therewith, 
are  paid  ont  of  fees  collected  by  the  association  for  the  listing  of  stocks 
and  daes  and  fines  collected  from  its  members;  bat  these  things  are 
done  merely  for  the  convenience  of  the  members,  and  as  incidental 
to  the  primary  objects  of  the  association :  Lafond  v.  Deems,  8  Abb., 
N.  C.,344. 

The  collection  of  these  fees,  fines  or  dues,  does  not  constitute  a 
business  in  which  the  members  participate  in  the  way  of  profit  or 
loss  as  partners  or  otherwise;  and  when  collected  they  do  not  con- 
stitute property  in  which  the  members  have  a  right  to  any  propor- 
tional part  of  it.  ''  The  association  is,  therefore,  not  a  partnership; 
it  does  not  share  in  the  losses  of  the  individual  associates;  each 
member  takes  his  own  gains  and  incidentally  sustains  the  losses  in- 
cident to  his  engagement.  *  *  *  There  are  no  profits  earned  to 
be  divided  among  its  members,  nor  are  there  any  losses  to  be  borne 
arising  out  of  the  acts  of  the  joint  body.  *  *  *  The  association 
looks  to  a  continued  existence  unaffected  by  the  death,  resigna- 
tion, suspension  or  removal  of  its  members.  If  it  was  a  copartner- 
ship, the  retirement  of  death  of  one  of  its  members  would  ipso  facto 
dissolve  itf    White  v.  Brownell,  3  Abb.,  323. 

' '  Nor  do  the  members,  as  stockholders,  hold  any  interest  in  the 
property  derived  from  the  collection  of  fees,  dues  or  finea.     Such 

Sroperty  is  a  mere  incident  and  not  the  main  purpose  or  object  of 
le  association.  A  member  has  no  severable  proprietary  interest 
in  it,  or  a  right  to  any  proportional  part  of  it  upon  his  withdrawal, 
removal  or  death  :*'    Dos  Pasos  on  Stock  Exchanges,  p.  15. 

And  the  bond  of  association  contained  in  the  articles  of  agree- 
ment contains  nothing  which  binds  the  members  in  the  associate 
name,  to  pay  a  sum  of  money  to  any  member,  or  to  do  any  act,  or 
tiling,  from  which  a  promise  to  pay  a  sum  of  monev  to  any  member 
or  members  in  personam  would  be  implied.  In  other  words,  there 
is  no  promise,  express  or  implied,  by  the  members,  collectively  or 
individually,  in  the  name  of  the  association,  out  of  which  springs 
a  personal  obligation  in  favor  of  any  member,  for  a  breach  of  which 
an  action  would  be  maintainable  against  the  association  by  a  mem- 
ber in  his  life  time,  or  by  his  personal  representative  after  his  death. 

But  it  is  ur^ed  that  the  association  transacted  the  business  of  life 
insurance  of  its  members,  because  section  23  of  the  constitution,  as 
amended  in  1875,  required  a  candidate  for  the  benefit  of  the  trust 
fund,  to  file  with  the  secretary  of  the  board  a  medical  certificate  at- 
testing his  fitness,  to  be  accepted  by  the  board  as  a  participant  in 
the  ''life  insurance  fund;*'  and  it  is  argued  from  this  article,  thai 
the  members  of  the  association  are  associated  in  the  business  of 
life  insurance  and  transact  such  business  in  the  common  name  of  the 
association. 

Beading  together  sections  22  and  23  of  the  constitution,  we  find 
nothing  which  justifies  the  conclusion  that  the  association,  in  ooa- 
nection  with  the  fund  in  controversy,  is  engaged  in  transacting  an 
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insaraBoe  business.  There  is  no  contract  of  insurance  between  the* 
members.  The  constitution  merely  provides  for  a  beneficiary  fund, 
and  for  the  payment,  out  of  the  fund,  of  a  8j>ecified  sum  to  the  sur- 
yiving  or  designated  person  or  persons  qualified  to  receive  it  upon 
the  death  of  a  member.  The  term  ' '  life  insurance"  does  not  apnly^ 
to  such  an  object:  Barboro  v.  Occidental  Grove,  4  Mo.  App.,  429. 
So,  in  Durian  v.  Central  Verein,  7  Daly,  N.  T.,  168,  it  was  held  that 
where  a  beneficial  society,  by  its  constitution,  provides  for  the  pay- 
ment of  a  specified  sum  to  the  wife  upon  the  husband's  death,  such 
right  is  not  in  the  nature  of  an  insurance  upon  the  husband's  life, 
and  the  society  may,  by  a  subsequent  change  in  its  constitution  or 
by-laws,  make  the  money  payable  to  some  nominee  of  the  husband 
other  than  the  wife. 

And,  in  distinguishing  between  an  association,  whose  primary 
object  was  contracting  with  its  members  for  the  insurance  of  their 
lives,  and  an  association  organized  for  a  social,  literary  or  benevo- 
lent purpose,  to  which  a  feature  of  mutual  insurance  is  added  for 
the  purpose  of  mutual  aid,  the  supreme  court  of  Missouri  hold  that 
the  latter  cannot  be  said  **  to  be  carrying  on  the  business  of  insur- 
ance, and  with  which  we  suppose  it  was  not  the  intention  of  the 
legislature  to  interfere:"  State  exrel.,  etc.,  v.  Benefit  Association,  6 
Mo.,  172.     See,  also,  Lafond  v.  Deems,  supra, 

I,  therefore,  think  that  the  acts  performed  by  the  association  in 
carrying  out  the  purposes  for  which  it  was  established  are  not  done 
in  the  transaction  of  a  business  carried  on  in  the  name  of  the  asso- 
ciation for  the  profit  or  loss  of  its  members.  It  rents  rooms,  em- 
ploys  officers,  fixes  fees  and  dues,  imposes  fines,  and  collects  them; 
and  when  the  retirement  or  death  of  a  member  renders  it  necessary 
to  elect  a  successor,  by  the  sale  of  his  place  in  the  beared;  or  to 
levy  an  assessment  for  the  purpose  of  making  jjayment  out  of  the 
trust  fund  of  the  donation  provided  by  the  constitution  to  the  sur- 
viving members  of  the  family  or  designated  appointee  of  the 
deceased  member,  it  sells  the  one  and  enforces  the  collection  of  the 
ottier  from  the  members  ''  in  like  manner  and  under  the  same  pen- 
alties as  other  dues.*'  But  all  these  things,  although  in  the  nature 
of  business,  do  not  in  themselves  constitute  a  business  for  the  trans- 
action of  which  the  members  have  associated  themselves  in  the 
name  of  the  association.  They  are  merely  incidental  to  the  primary 
objects  of  the  association. 

Yet,  while  the  contractual  obligations  in  personam  bound  the  mem- 
bers of  the  association  as  partners  or  otherwise,  for  transacting  a 
business  in  the  common  name  of  the  association  for  their  profit  or 
loss,  there  spring  from  the  articles  of  agreement  obligations  inci- 
dental to  the  creation  of  rights  for  the  benefit  of  others  and  of 
duties  imposed  upon  the  association  in  connection  with  the  fund 
provided  for  such  rights,  in  the  event  of  the  death  of  any  one  of  the 
members.  These  are  rights  which  arise  out  of  the  executory 
contract  between  the  association  and  the  members  in  favor  of  sur- 
viving members  of  the  family  of  a  deceased  member  or  the  persona 
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or  objects  designated  by  him,  before  his  decease,  according  to  the 
provisions  of  the  constitution,  as  beneficiaries  of  the  trust,  if  such 
.surviving  or  designated  beneficiaries  exist  upon  the  death  of  a  mem- 
ber the  rights  to  the  beneficiary  fund  vest  in  them  and  the  corres- 
ponding duty  is  imposed  upon  the  association  to  pay  to  them  out  of 
the  fund  the  sum  agreed  to  be  paid.  But  the  articles  of  agreement 
provide  that  such  payments  ^*  shall  be  deemed  absolute  donations  to 
the  persona^  or  for  the  objects  to  which  the  same  are  made  or  applied, 
free  from  all  claim  or  control  from  any  other  source  or  persons,*' 

The  beneficiaries  are,  therefore,  the  only  persons  qualified  to  re- 
ceive a  ''donation"  out  of  the  fund;  it  does  not  belong  to  the  estate 
of  the  deceased  member  and  is  not  chargeable  with  the  payment  of 
his  debts. 

So,  in  an  action  brought  to  determine  the  right  to  a  beneficiary 
fund,  payable  by  an  association  upon  the  death  of  one  of  its  mem- 
bers, under  a  constitution  which  provided,  "  that  on  the  death  of 
a  member  in  good  standing  a  beneficiary  fund  shall  be  paid  '  to  the 
person  or  persons  named  by  the  decedent  and.  entered  bv  his  order 
on  the  will  book,' "  the  supreme  court  of  Michigan  held,  that  the 
fund  payable  on  the  death  of  a  member  of  the  association  to  per- 
sons named  by  him  is  not  to  be  treated  as  part  of  his  estate  subject 
to  bis  debts,  and  does  not  go  to  the  administrator,  but  should  be 
paid  directly  to  the  beneficiaries:  The  C.  M.  Benefit  Association  v. 
Priest  ei  aL,  46  Mich.,  429.  To  the  same  effect  will  be  found  Bal- 
lon V.  Gile,  administrator,  etc.,  50  Wis.,  614;  YoUman's  Appeal,  92 
Penn.  St.,  50;  Masonic  Mutual  Life  Ins.  Go.  v.  Miller,  administra- 
tor, 13  Bush.,  489;  Arthur  v.  Odd  Fellows,  29  Ohio  St.,  557. 

As,  therefore,  the  beneficiary  fund  of  the  association  was  no  part 
of  the  estate  of  one  of  its  deceased  members,  but  belonged  to  the 
surviving  or  designated  donees  of  the  fund,  it  follows  the  testator 
had  no  interest  in  it  upon  which  a  will  could  operate;  and  the  exe- 
outors  are  not  entitled  to  recover  it  as  part  of  the  estate  of  their 
testator. 

Yet,  while  the  testator  had  no  personally  enforceable  right  or  in- 
terest in  the  fund  itself,  he  had,  under  the  constitution  of  the  asso- 
oiation,  a  power  of  appointment — ^authority  to  designate  the  ultimate 
beneficiary.  But  that  was  a  power  exercisable  by  him,  and  if  not 
exercised  prior  to  his  death  the  power  and  authority  died  with  him. 
Nobody  representing  him  could  exercise  it  after  his  death.  If,  upon 
hib  death,  there  were  no  survivors  and  no  persons  or  objects  desig- 
nated to  take,  he  had  nothing  in  the  fund  which  would  descend,  or 
upon  which  his  will  could  operate.  "His  contract,"  says  the  su- 
preme court  of  New  York,  *'  effected  that  result.  *  *  *  The  con- 
dition of  payment  to  which  he  agreed  was  that  the  money  should  be 
Said  out  of  the  fund  to  the  person  designated  by  him  before  his 
ecease:"  Hellenberg  v.  I.  O.  of  B.  B.,  94  N.  Y.,  585-6. 

It  may  be  conceded  that  a  member  of  the  association,  in  the  ex- 
ercise ol  this  power  of  appointment,  could  designate  his  adminis- 
trator or  the  executors  of  nis  will,  or  any  person  or  objects  as  the 
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recipients  of  his  bounty;  and  the  question  arises  whether  the  testa- 
tor, by  his  will,  designated  the  executors  as  beneficiaries  of  the  trust 
fund.     The  court  finds: 

' '  Said  Frank  Swift  did  not,  in  or  by  his  last  will  and  testament, 
or  otherwise,  or  at  all,  designate  any  person  or  persons,  or  obiect  or 
objects  to  whom  or  to  which  the  sum  of  ten  thousand  ($10,000)  dol- 
lars, or  any  part  thereof,  mentioned  in  and  provided  for  by  article  xii. 
of  the  constitution  of  said  association,  should  be  paid.  That  ^  *  ^ 
he  did  not,  in  or  by  said  last  will,  and  testament,  or  otherwise,  desig- 
nate said  sum  of  ten  thousand  (110,000)  dollars,  or  any  part  tiiereof, 
as  included  in  or  belonging  to  the  estate  of  which  by  said  will  he 
was  making  testamentary  disposition." 

This  finding  is  also  attacked  as  unsustained  by  the  evidence. 

The  question  of  designation  must  be  determined  by  the  will  itself, 
for  it  is  the  only  evidence  in  the  case  of  an  exercise  of  the  power  of 
appointment,  in  the  will  the  testator  makes  no  mention  of  the  trust 
fond,  elcept,  incidentally,  in  connection  with  an  estimate  of  the 
Talue  of  his  estate.  After  making  specific  bequests  to  the  amount 
of  sixty  thousand  dollars,  he  adds:  "Should  my  estate  be  worth 
more  tnan  sixty  thousand  dollars  (and  I  now  estimate  it  at  eighty 
thousand  dollars,  including  my  seat  in  the  San  Francisco  Stock 
and  Exchange  Board  and  the  insurance  on  my  life  by  said  board), 
I  give,  bequeath,  etc.  *  *  *  And  the  balance  of  my  estate 
I  desire  paid  over  to  my  mother,  *  *  *  and  by  her  distributed 
among  the  poor  in  any  manner  she  may  see  proper." 

It  might  well  be  inferred  from  this  language  that  the  testator  in- 
tended to  mix  what  he  supposed  to  be  his  interest  in  the  trust  fund 
of  the  board  with  his  estate,  for  the  purpose  of  exercising  over  it, 
as  part  of  his  estate,  his  disposing  power.  But,  as  we  have  seen, 
he  had  no  disposing  power  over  it  as  part  of  his  estate.  The  only 
power  exercisable  over  it  was  that  defined  by  the  constitution  of  the 
board,  and  that  was  merely  a  power  of  appointment  of  some  per- 
son or'body  to  receive  it  as  a  thing  distinct  and  se{)arate  from  his 
estate.  Undoubtedly,  the  testator  might  have  exercised  this  power 
of  appointment  of  a  person  to  receive  the  fund  and  apply  it  to  the 
purposes  of  his  estate  in  his  will,  and  he  could  have  designated  in 
that  way  his  executors  or  any  other  persons;  but  the  will  does  not 
name  the  executors,  or  creditors,  or  legatees,  jointly  or  individually, 
as  persons  to  receive  payment  of  the  "donation"  for  the  purposes 
of  his  estate  or  otherwise.  And,  for  aught  that  appears  in  the  case 
itself,  the  estate  of  the  testator  is  sufficient  to  meet  all  the  special 
bequests  of  the  will.  That  being  so,  the  beneficiary  fund  did  not 
pass,  either  by  the  special  bequests  or  the  residuary  clause  of  the 
will,  as  part  of  the  estate  of  the  testator,  and  the  will  itself  did  not 
operate  as  a  valid  execution  of  the  power  of  appointment. 

In  the  case  of  the  Maryland  Mutual  Benevolent  Society  of  the 
Imperial  Order  of  Bed  Men  of  the  state  of  Maryland  v.  Clendinen, 
administrator,  with  the  will  annexed,  of  Ferdinand  Stansbury,  44 
Hd.,  469,  the  testator,  at  the  time  of  his  death,  was  a  member  in 
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good  standing  of  an  incorporated  beneyolent  society,  which,  by  its 
constitntion  provided,  upon  the  death  of  any  member,  for  the  pay- 
ment of  a  fixed  sum  **  to  the  widow,  child,  children,  or  such  person 
or  persons  to  whom  the  deceased  may  have  disposed  of  the  same  by 
will  or  assignment."  The  testator  left  neither  widow  nor  children, 
but,  by  his  will,  he  bequeathed  as  follows:  '*  After  the  payment  of 
all  my  just  debts  and  funeral  expenses  out  of  my  estate,  1  devise  as 
follows :  I  give  and  bequeath  the  entire  residue  of  my  estate  to  my 
three  sisters,"  etc.  The  administrator  claimed  that  the  money 
passed  by  the  will,  and  that  he  was  entitled  to  recover  it  as  assets  of 
the  estate,  but  the  court  held  that  the  fund  assigned  by  the  charter 
to  the  widow  and  children  of  the  deceased,  or  his  legatee  or  assigoee, 
was  not  assets  recoverable  by  the  administrator;  that  the  jus  dis- 
po7iendi  given  by  the  charter  was  a  mere  power;  and  that  the  will 
was  not  a  valid  exercise  of  the  power,  the  intention  to  exercise  it 
not  being  expressed,  and  it  not  appearing  that  there  was  no  other 
estate  upon  which  it  might  operate. 

In  default  of  appointment,  the  trustees  of  the  fund  would  not  be 
justified  to  pay.  By  the  articles  of  agreement  they  were  boand  to 
pay  to  the  surviving  members  of  the  family  entitled  to  payment,  or 
to  the  person  or  object  designated  for  that  purpose.  The  contract 
was  to  pay  to  no  one  else;  and,  if  there  were  no  survivors  to  take, 
and  no  persons  or  objects  designated,  the  trustees  were  not  bound 
to  pay  at  all. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEinstby,  J.,  ooncurbino.  We  concur  in  the 
judgment,  on  the  ground  that  the  executors  of  the  deceased  Swift 
cannot  sustain  the  action.  Whether  or  not,  any  other  person  or 
persons  can  do  so,  it  is  not  necessary,  we  think,  to  decide.  That 
the  donation  in  question  formed  no  part  of  the  estate  of  the  deceased, 
cannot  be  doubted,  and  that  the  rights  of  the  plaintiffs  as  executors 
are  limited  to  the  estate  of  their  testate,  seems,  to  us,  equally  clear. 


No.  9,765. 

Lower  King's  B.  W.  D.  Co.  v.  Kjng's  B.  &  F.  0.  Co. 

DepaHmmt  Two    Filed  September  99,  1885, 

Amendment  to  Pleadings— Discretion— Abdsb  op.— The  allowance  of  amendments  to 
pleadinf^  is,  in  general,  largely  in  the  discretion  of  the  trial  court,  but,  under  the  oircum* 
stances  o£  this  case,  and  especially  from  the  fact  that  the  attorney  for  the  plaintiff  received  a 
copy  of  the  amended  answer  as  filed,  without  objection  or  protest,  until  after  the  trial  had 
oommenced,  held,  that  the  discretion  of  the  trial  court,  in  refusing  to  allow  the  defendant  to 
amend  its  answer,  had  been  abused. 

Appeal  from  a  judgment  of  the  superior  court  of  Tulare  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

H.  S.  Dixon  and  D.  S.  Terry,  for  the  appellant. 
Brown  <t  Daggett  and  A.  Jacobs,  jr.  ^  for  the  respondent. 
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Mtbiqk,  J.  This  is  an  action  to  recover  damages  for  an  alleged 
improper  diversion  of  water  from  King's  river,  and  for  an  iujanctioa 
reatraining  fnrther  diversion.  The  complaint  was  filed  April  23, 
1880,  and  on  the  sixth  of  September  an  answer  was  filed.  la 
October  of  the  same  year  an  appeal  was  taken  from  an  oi-iler  refus- 
ing to  change  the  place  of  trial,  and  the  appeal  was  in  this  ooart 
until  May  22,  1882,  when  the  remittitur  went  down. 

On  the  fourth  of .  September,  1882,  without  previous  notice  to- 
{he  defendants,  plaintiff  obtained  an  order  of  the  court  setting  the 
ease  down  for  trial  on  the  sixth  of  October.  Negotiatious  for  a. 
compromige  and  settlement  had  been  pending  between  the  parties, 
and  were  undetermined  when  the  last  order  was  made.  On  the  tweuty- 
third  of  September,  the  defendant,  without  obtaining  leave  of  the 
court,  and  without  notice,  filed  an  amended  answer,  setting  up, 
among  other  defenses  not  contained  in  the  original  answer,  prior 
appropriation  by  defendant  and  those  under  whom  it  claimed.  A 
copy  of  the  amended  answer  was  delivered  to  and  received  by 
plaintiff's  attorneys,  without  objection  and  without  protest. 

Ko  notice  was  given  that  the  defendant  would  apply  for  leave  to 
file  the  amended  answer.  On  the  sixth  of  October,  the  case  was 
Cftlled  for  trial.  The  plaintiff  asked  a  postponement  until  the  fol- 
lowing day  because  certain  depositions  had  not  been  returned. 
Defendant  objected  to  the  postponement,  unless  the  testimony  of  a 
witness,  who  did  not  wish  to  be  detained,  could  be  taken.  The 
parties  consented  to  the  examination  of  the  witness,  which  was  had, 
and  further  hearing  postponed.  On  the  following  day,  October  7» 
the  case  was  called  for  trial  and  answered  **  ready  '  by  both  parties. 
Before  further  proceeding  the  plaintiff  moved  to  strike  from  the  files 
the  answer  of  September  twenty-third,  because  it  had  been  filed 
without  leave,  and  because  no  notice  had  been  given.  Tlie  court 
granted  the  motion  againt  defendant's  protest  and  exception.  The 
defendant  then  asked  leave  to  file  the  amended  answer,  presenting 
affidavits  to  show  whv  the  new  defenses  set  up  had  not  been  pre- 
aented  in  the  original  answer. 

The  plaintiff  objected  on  the  ground  that  no  notice  of  the  applica* 
tion  had  been  given.  The  motion  was  denied.  Defendant  then 
aedced  a  postponement,  that  he  might  prepare  and  file  additional  affi- 
*davitB,  which  was  also  denied.  The  court  then  took  a  noon  recess, 
and  titBr  recess  the  defendant  read  an  additional  affidavit  and  re- 
newed his  motion  for  leave  to  refile  the  amended  answer.  This- 
motioii  was  denied.  The  trial  then  proceeded.  The  plaintiff  gave 
evidence  tending  to  show  that  its  appropriation  commenced  in  the 
latter  part  of  1870.  The  defendant  offered  to  show  that  its  prede- 
cessor^ acts  of  appropriation  commenced  in  July,  1870,  and  thus, 
that  defendant's  rights  ante-dated  plaintiff's  claim  of  right.  This 
evidence  was  excluded.  The  defendant  made  a  further  effort,  dur- 
ing tiie  trial,  to  amend  its  answer  so  as  to  admit  evidence  of  prior 
appropriation. 
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We  are  not  prepared  to  say  the  court  erred  in  exoluding  the  eri- 
denoe  offered,  for  the  reason  that  it  was  not  within  the  issue;  bat 
we  think  the  defendant  should  have  been  permitted  to  make  ite  de- 
fense. 

As  between  the  parties  to  this  controversy,  one  party  or  the  other 
has  the  better  right.  The  allowance  of  amendments  to  pleadings  is 
in  general  largely  in  the  discretion  of  the  trial  court,  but  we  think 
the  record  of  the  testimony  given  and  offered  and  rejected,  shows 
that  such  discretion  was  not  {)roperly  exercised  in  this  case.  In 
strictness,  under  the  pleadings,  it  maybe  that  plaintiff  has  the  better 
right;  but  if  the  defendant  can  show  the  matters  set  forth  in  its  pro- 
posed amended  answer,  it  may  be  that  the  defendant  has  the  better 
right.  We  do  not  hold  that  the  defendant  had  the  right,  without 
notice  and  without  leave,  to  file  its  answer  of  September  23,  but  we 
think  the  circumstance  that  plaintiff's  attorneys  received  a  copy 
without  objection  and  without  protest,  negotiations  for  a  settlement 
and  compromise  having  been  pending,  might  well  have  led  defend- 
ant's attorneys  to  suppose  the  amended  answer  would  be  suffered  to 
remain  without  objection.  Not  until  after  the  trial  had  actually 
commenced,  one  witness  having  been  examined,  was  this  supposition 
dispelled;  and  at  that  time  they  found  themselves  engaged  in  a  trial 
in  which  they  could  not  stand,  evenhanded,  with  their  opponents. 
The  object  of  judicial  proceedings  is  to  discover  all  the  facts  of  a 
case,  and  apply  the  law;  and  the  theory  of  the  code  is  that  the  par- 
ties should  each  have  reasonable  opportuniiy  to  present  his  side  of 
the  case.  We  think  the  defendant  nas  not  had  such  opportunity  in 
this  case. 

Judgment  and  order  reversed  and  cause  remanded,  with  directions 
to  permit  the  defendant  to  file  its  amended  answer. 

Morrison,  0.  J.,  and  Thornton,  J.,  concurred. 


No.  9,188. 

Evans  v.  Boss  et  al. 

In  Bank,    Filed  September  SO,  1885. 

Diversion  op  Watee— Action  to  Restbain  is  in  Equity— Nuisance.— An  action  to  re- 
cover damagef*  for  the  obstruction,  diversion  and  use  of  the  waters  of  a  streun,  and  for  an  in- 
junction restraining  the  same  is  a  case  in  equity  for  abating  a  nuisance. 

Thk  Same— Jury  Trial— Verdict  is  Advisory  Only— General  Verdict.— In  sndi 
action  a  party  is  not  entitled  to  a  jury,  but  it  is  in  the  discretion  of  the  court  to  call  one. 
"When  a  jury  is  called,  the  court  directs  proper  issues  to  be  framed  and  submitted  to  it.  The 
verdict  on  such  issues  is  only  advisory  to  the  court,  and  it  ma^  adopt  the  findings  of  the  jurr 
or  reject  them  and  itself  find  the  factp.  A  general  verdict  is  msufficient  and  should  be  disre- 
garded.    Consequently  a  refusal  to  direct  the  jury  to  find  a  general  verdict  is  not  eiror. 

The  Same— Adverse  Possession.— An  action  to  enforce  the  right  to  water  can  be  baned 
by  hve  years  adverse  poseebsion.  The  findings  reviewed  and  held  to  show  such  advose 
possession. 

The  Same— Several  Diversion— Joint  Action  for  Damages.— A  joint  action  to  recover 
damas:es  for  the  diversion^of  water  cannot  be  maintained  against  two  defendants,  each  of  whom 
made  the  diversion  for  his  own  benefit,  separately  from  and  without  any  collusion, amuige- 
ment  or  understanding  with  his  co-defendant,  and  without  any  consent  or  joint  acUon  be- 
tween them. 
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AppeaIi  from  a  judgment  of  the  superior  court  of  Lassen  county, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

£,  V.  Spefncer^  for  the  appellant. 
J,  D,  Ooodmn,  for  the  respondents. 

Thobnton,  J.  This  is  an  action  to  recover  damages  for  the 
obstruction,  diversion  and  use  of  the  water  of  a  stream,  and  for  an 
InjnnctionrestraiDiDg  defendants  from  continuing  such  obstruction, 
diversion  and  use.  The  court  below,  on  the  trial,  submitted  a  num- 
ber of  special  issues  to  a  jury,  which  were  answered  by  it. 

Sefore  the  jury  retired,  counsel  for  plaintiff  demanded  of  the 
court  that  the  jury  be  allowed  to  bring  in  a  general  verdict  in  addi- 
tion to  the  verdict  on  the  special  issues  submitted.  This  the  court 
refused,  and  plaintiff  excepted.  The  court  did  not  err  in  refusing 
ihe  demand  of  plaintiff.  The  cause  is  one  in  equity.  This  was 
so  held  in  court:  Wright  v.  Bear  Biver  Mining  Company,  30  Cal., 
676;  Yolo  County  v.  Sacramento,  36  Id.,  193,  and  Learned  v.  Castle, 
6  "West  Coast  Bep.,  480.  In  Tolo  County  v.  Sacramento,  the  court 
used  this  language:  **  But  we  do  not  consider  that  the  abatement  of 
a  nuisance  and  the  recovery  of  damages  therefor  are  distinct  causes 
of  action  in  the  sense  of  the  rule  invoked  by  the  demurrer.  The 
nuisance  is  the  cause  of  action.  The  abatement  and  damages 
therefor  are  merely  different  kinds  of  relief  to  which  the  plaintiff 
m^  be  entitled." 

In  the  case  under  consideration,  the  prayer  is  for  an  injunction 
enjoining  and  prohibiting  the  defendants,  etc.,  from  in  any  way  ob- 
structing or  divertiag  the  waters  of  said  creek,  etc. 

The  prayer  is  not  in  so  many  words  for  removing  and  abating  a 
nuisance,  but  equivalent  words  are  used.  Under  such  a  prayer,  a 
mandatory  injunction  could  be  granted  for  abating  the  obstruction 
of  the  water  by  a  removal  of  it  with  this  form  of  prayer;  we  hold 
it  to  be  an  action  for  abating  a  nuisance,  and  that  the  diversion  of 
a  water  course  is  a  nuisance  was  held  in  Tuolumne  W.  Co.  v.  Chap- 
man, 8  Cal.,  392.     See,  also,  Park  v.  Kilham,  8  Cal.,  77. 

It  is  well  settled  that  a  party  is  not  entitled  to  a  jury  in  an  equity 
case.  It  is  in  the  discretion  of  the  court  in  such  a  case  to  call  a 
jury.  "When  a  jury  is  called,  the  court  directs  proper  issues  to  be 
framed  and  submitted  to  it.  The  verdict  on  these  issues  is  only  ad- 
visory to  the  court,  and  it  may  adopt  the  findings  of  the  jury  or 
reject  them,  and  itself  find  the  facts:  Warring  v.  Freer,  64  Cal.,  56. 
A  general  verdict  is  insufficient,  and  should  be  disregarded :  Brandt 
▼.  Wheaton,  52  Cal.,  430. 

By  reason  of  what  is  said  above,  the  court  did  not  err  in  its  rul- 
ing as  to  a  general  verdict. 

It  also  follows  from  what  is  said  above  that  the  court  did  not  err 
in  setting  aside  the  verdict  of  the  jury  and  finding  the  facts  itself, 
neither  did  it  err  in  denying  plaintiff's  motion  for  judgment  on  the 
▼erdict.  The  findings  sustain  the  judgment  in  favor  of  defendant 
Boss. 
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The  twenty-third  finding  is  as  follows: 

*'  That  since  the  year  1d62  until  the  oommenoement  of  this  aetion, 
defendant  Boss  has  continuously  and  uninterruptedly,  daring  the 
irrigating  season  of  each  year,  so  long  as  there  was  sufficient  water 
in  the  creek,  diverted  and  used  the  said  water  of  said  creek  to  the 
extent  of  one  hundred  and  forty-nine  inches,  measured  under  a  four 
inch  pressure,  through  the  dams  and  ditches  heretofore  described 
on  the  west  side  of  said  creek. 

^'  That  he  has  used  the  same  for  irrigating  his  said  lands  as  before 
•described,  claiming  all  the  time  the  right  to  do  so  as  against  the 
whole  world. 

' '  That  such  diversions,  use  and  claim  of  right  have  been  with  the 
full  knowledge  of  plaintiff  and  his  grantors. 

* '  I  find,  also,  that  Eoss'  use  of  the  water  has  been  adyerse  and 
hostile  to  plaintiff,  and  an  injury  to  plaintiff. 

''I  find,  further,  that  plaintiff  and  his  grantors  have  never  allowed 
five  years  to  elapse  without  protesting  and  objecting  to  the  same." 

That  an  action  to  enforce  the  right  to  water  can  be  barred  by  five 
years'  adverse  possession,  we  considered  settled  in  this  state  by  the 
cases  of  the  Union  Water  Company  v.  Crary,  25  Oal.,  509,  and 
Davis  V.  Gale,  32  Id. ,  35.  In  the  case  first  cited  from  26  Oai. ,  tiie 
court  used  this  language:  "The  right  of  the  first  appropriator 
may  be  lost,  in  whole  or  in  some  limited  portions,  by  the  adverse 
possession  of  another.  And  when  such  person  has  had  the  con- 
tinued, uninterrupted  and  adverse  enjoyment  of  the  water  course, 
or  of  some  certain  portion  of  it,  during  the  period  limited  by  the 
statute  of  limitations  for  entir  upon  lands,  the  law  will  presume  a 
grant  of  the  right  so  held  and  enjoyed  by  him.*' 

The  finding  aoove  quoted  shows  a  use  and  diversion  of  the  water 
of  the  stream  in  controversy  by  defendant  Boss,  for  irrigating  his 
lands  during  the  irrigating  season  for  more  than  five  years  before 
the  commencement  of  the  action,  continuously  and  uninterruptedly 
during  such  season  in  said  years,  to  the  extent  of  one  hundrea  ana 
forty-nine  inches  under  a  four  inch  pressure  through  the  dams  and 
ditches  mentioned  in  the  findings;  that  this  use  was  made  under  a 
claim  of  right  adverse  and  hostile  to  the  plaintiff;  that  this  use  and 
diversion  were  made  with  the  knowledge  of  the  plaintiff,  and  was 
injurious  to  him. 

We  think  that  this  finding  determines  the  defense  of  the  statute 
of  limitations  in  favor  of  defendant  Boss,  to  the  extent  of  the 
one  hundred  and  forty-nine  inches  under  a  four  inch  pressure  above 
mentioned. 

We  find  no  error  in  the  judgment  against  Boss. 

The  same  is  true  as  to  defendant  Williams.  The  plaintiff  was  en« 
titled  to  the  injunction  against  Williams  awarded  by  the  judgment. 
But  it  is  contended  that  inasmuch  as  the  court  found  that  plaintiff 
was  damaged  by  the  acts  of  Williams,  to  the  extent  of  seven  hundred 
^d  fifty  dollars,  that  he  is  entitled  to  judgment  against  Williams 
for  that  amount. 
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In  answer  to  this,  we  have  to  say  that  it  was  pleaded  by  Williams 
that  he  was  improperly  joined  as  a  defendant  with  Boss,  in  this — 
that  the  use  and  diversion  of  the  water  made  by  him,  was  made  for 
his  own  benefit,  separately  from  and  withoat  any  collusion,  arrange- 
ment or  understanding  between  him  and  his  codefendant,  and  with- 
oat any  consent  of  or  joint  action  between  them. 

The  court  found  that  all  the  acts  done  by  defendants,  referring  to 
the  acts  of  use  and  diversion  of  water,  were  done  while  acting  sever- 
ally, and  not  in  concert  or  collusion. 

The  damage  caused  by  each  defendant  was  several,  and  no  action 
could  be  maintained  against  them  jointly  for  it. 

We  find  no  error  in  ttie  record  and  the  judgment  is  affirmed. 

Morrison,  C.  J.,  concurred. 

Mtbick,  J.  I  concur  in  the  foregoing  opinion,  and  in  the  judg- 
ment, in  all  respects,  except  where  it  is  held  that  the  diversion  of 
water  is  a  nuisance;  on  that  point  I  express  no  opinion.  That  the 
case  is  one  in  equity,  I  have  no  doubt. 

Boss,  J.    I  concur  in  the  judgment. 


No.  11,122. 

Cabtt  v.  Charles  et  al. 

Vevartment  Two.    FiUd  October  3,  1886. 

ApPIAL  FBOIC  OrDSB  XADB  AfTSB  JODOlCnfT— StAT  OF  EXIOUTION  OK  JUDOICBNT.  — On  Ml 

appeal  from  an  order  made  after  final  judgment,  when  no  appeal  is  taken  from  the  judgment 
tne  supreme  court  has  no  power,  under  section  949  of  the!  code  of  civil  procedure,  to  order  a 
stay  of  executioa  on  the  judgment  not  appealed  from. 

Notice  for  a  stay  of  execution.    The  opinion  states  the  facts. 

Cook  <t  Cook,  for  the  petitioner. 

Z>.  H,  Whittemore,  for  the  respondent. 

Thobnton,  J.  This  is  a  motion  by  Charles  above  named  for  a  stay 
of  execution  upon  a  judgment  recovered  against  him  and  another. 

After  the  recovery  of  the  judgment,  Charles  made  an  application 
for  a  discharge  from  his  debts  under  the  insolvent  laws  of  the  state, 
which  was  granted.  In  the  schedule  filed  in  the  proceedings  in  in- 
solvency, the  judgment  above  mentioned  was  placed.  After  the 
procurement  of  the  discharge  of  Charles,  an  execution  was  issued 
on  the  judgment,  which  came  into  the  hands  of  the  sheriff.  The 
petitioner  Charles,  after  the  issuance  of  the  execution  mentioned 
above,  filed  among  the  papers  in  the  action  above  entitled  a  certified 
copy  of  his  discharge  in  insolvency,  and  subsequently,  on  the  thirty- 
first  of  May,  1884,  gave  notice  of  a  motion  for  the  sixth  day  of  June, 
1884.  to  set  aside  the  execution  before  mentioned,  to  stay  perpetu- 
ally the  issuance  of  any  execution  on  said  judgment  against  peti^ 
tioner  Charles,  and  ordering  that  the  judgment  as  against  the  peti- 
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tioner  be  marked  satisfied  and  discharged.  This  motion  was  based 
on  the  discharge  in  insolvency  of  the  petitioner.  This  motion  was 
afterwards  heard  and  denied.  From  this  order  an  appeal  was  sab> 
sequently  prosecuted  to  this  court.  It  appears  that  the  undertaking 
on  appeal  for  three  hundred  dollars  has  been  waived  according  to 
law. 

On  the  foregoing  facts,  the  motion  by  Oharles  in  this  court  for  a 
sta7  of  execution  on  the  judgment  aforesaid  is  based. 

yfe  see  no  reason  why  this  motion  should  be  granted.  The  waiver 
of  the  undertaking  is  sufficient  to  stay  any  execution  of  the  order 
appealed  from,  were  any  stay  necessary.  Sut  it  is  manifestly  insuf- 
ficient to  stay  execution  on  the  judgment  referred  to,  even  if  any 
such  stay  could  be  granted  on  an  appeal  from  an  order  made  after 
the  judgment.  This  court  has  no  authority  under  the  statute  for 
ordering  any  such  stay.  The  stay  of  execution  on  a  judgment  for 
the  payment  of  money  is  only  allowed  on  an  appeal  from  the  judg- 
ment, and  giving  the  undertaking  in  double  the  amount,  etc.,  as  re- 
quired by  tne  statute:  C.  C.  P.,  sec.  942. 

Section  949,  code  of  civil  procedure,  only  refers  to  a  stay  of  execu- 
tion upon  the  order  or  judgment  appealed  from,  in  cases  not  provided 
for  in  sections  942,  943,  944  and  945.  In  this  case,  there  is  no 
appeal  .from  a  judgment;  the  appeal  is  from  an  order  made  after 
final  judgment  den^ng  Charles  motion  for  an  order,  on  which  no 
stay  is  requisite.  We  think  it  clear  that  this  court  has  no  power, 
under  the  statute,  to  grant  the  sta^  asked  for. 

The  court  sees  no  reason  why,  if  the  order  prayed  for  here  were 
within  its  discretionary  powers,  that  it  should  oe  granted.  It  cer- 
tainly would  not  be  granted  without  requiring  the  amplest  security 
for  the  satisfaction  of  the  judgment. 

The  application  must  be  dismissed,  and  it  is  so  ordered. 

Mtrigk,  J.,  and  MoKinstby,  J.,  concurred. 
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.       BUPREME  COURT  OF  ARIZONA. 
Surra  4  Co.  v.  County  op  Mohaye. 

FOed  September  U,  2S36. 

Cousrm— LiABiLiTT  to  bi  Susd— Pbesbntation  and  Bejbotxon  or  CLAiics.~-The  lia- 
bility of  a  ooan^  to  be  saed  on  an  account,  after  its  presentation  to  and  rejection  by  the 
bosrd  of  miperviBon,  has  not  been  affected  by  the  act  of  February  12, 188L 

Appeal  from  the  district  court  of  Mohave  county.  The  opinion 
states  the  facts. 

E.  M.  Sanfordy  for  the  appellants. 

Clark  Churchill,  attorney  general,  for  the  respondent. 

FrrzGEBALD,  J.  This  was  an  action  brought  by  plaintiffs  against 
the  county  of  Mohaye  on  a  contract  by  which  the  plaintiffs  agreed 
to  do  the  county  printing  at  a  fixed  compensation  to  be  paid  for  by 
the  defendant.  The  complaint,  after  setting  forth  the  contract  as 
executed,  alleges  full  performance  of  its  terms  and  conditions  by 
plaintiffs,  and  presentation  to  and  rejection  of  their  demand  by  the 
board  of  supervisors  of  said  county. 

Defendant  demurred  to  the  complaint,  which  was  sustained  by  the 
court  below,  and  the  propriety  of  its  action  in  that  respect  is  brought 
in  question  by  this  appeal.  The  sole  question  presented  at  the  hear- 
ing of  the  demurrer  in  the  court  below,  and  the  only  one  ur^ed  here, 
is,  whether  the  district  court  of  Mohave  county  has  jurisdiction  to 
determine  the  merits  of  a  claim  against  a  county  by  original  pro- 
ceedings in  the  nature  of  assumpsit  commenced  in  that  court  when 
such  claim  has  been  presented  to,  and  rejected,  in  whole  or  in  part, 
by  the  board  of  supervisors. 

It  is  contended,  in  support  of  the  demurrer,  that  the  act  of  Feb- 
ruary 12,  1881,  expressly  withdraws  questions  of  this  character  from 
the  courts,  and  confers  exclusive  jurisdiction  upon  the  board  of  su- 
pervisors. 

The  language  of  the  act  shows,  we  think,  conclusively,  that  the 
l^slature  intended  simply  to  prescribe  the  manner  of  presenting 
claims  against  counties,  and  to  define  the  duties  of  the  board  of 
supervisors  in  passing  on  the  same,  and  that  it  in  no  way  modifies 
or  affects  section  3  of  chapter  2  of  the  compiled  laws,  authorizing 
counties  to  sue  and  be  suea.    The  right  to  sue  a  county  remains  un- 
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impaired,  and  extends  to  every  case  of  account  after  preaentatwnand 
rejection  by  the  board  of  supervisors. 

Judgment  and  order  reversed  and  cause  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer. 

HowABD,  C.  J.,  and  Pinney,  J.,  concurred 


SUPREME  COURT  OF  NEVADA. 
Martin  v.  Viotob  M.  &  M.  Co. 

Filed  October  5,  1886. 

Evidence — Findings. — In  an  action  to  recover  for  work  and  labor  and  money  expended 
for  the  use  of  defendant,  the  evidence  reviewed  at  length,  and  held  that  the  findings  of  the 
lower  court  were  correct. 

Appeal  from  a  judgment  of  the  third  judicial  district  court,  Es- 
meralda county,  entered  in  favor  of  plaintiff. 

P.  Beddy,  for  the  appellant. 

Thos.  E.  Wdls,  for  the  respondent. 

Hawlet,  J.  The  amended  complaint  in  this  action,  contains  two 
counts.  The  first  is  for  two  thousand  two  hundred  and  twenty-four 
dollars,  upon  a  stated  account  as  settled  May  4,  1878.  The  second 
is  for  an  alleged  indebtedness  of  twenty  thousand  two  hundred  and 
seventy-three  dollars  and  twenty-eight  cents,  itemized  as  follows: 
Two  tnousand  dollars  money  had  and  received  by  defendant  from 

J)laintiff,  on  October  25,  1-879;  ten  thousand  and  seventy-two  dollars 
or  money  paid  out  and  expended  by  plaintiff  for  the  use  and  benefit 
of  defendant;  three  hundred  and  twenty-one  dollars  for  tools, 
materials  in  building  house,  office  expenses,  powder  and  taxes;  three 
hundred  and  forty-three  dollars  and  sixty  cents,  judgments  in 
justice's  court  against  defendants,  paid  by  plaintiff;  seven  thousand 
five  hundred  and  thirty-five  dollars  for  one  thousand  five  hundred 
and  seven  days  work  and  labor,  as  foreman  of  the  defendant,  at  five 
dollars  per  day.  There  is  an  admitted  credit  of  ten  thousand  three 
hundred  and  twenty  dollars  and  forty-six  cents,  and  the  suit  is 
brought  to  recover  an  alleged  balance  of  twelve  thousand  one  hun- 
dred and  seventy- six  dollars  and  eighty- two  cents. 

The  answer  specifically  denies  each  and  every  allegation  ih  the 
complaint,  and  generally  denies  any  indebtedness  whatever.  The 
cause  was  tried  before  the  court  without  a  jury,  and  plaintiff 
recovered  a  judgment  for  five  thousand  seven  hundred  and  sixty- 
two  dollars  and  nine  cents.  Defendant  appeals  and  contends  that 
the  evidence  is  insuflicient  to  support  the  findings  and  judgment. 

Before  reviewing  the  specific  items,  it  becomes  necessary  to  con- 
sider some  of  the  peculiar  facts  of  this  case,  which  bear,  more  or 
less,  upon  each  of  the  several  items  of  the  account.     Bespondent 
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was  the  foreman  of  appellant's  mine  for  several  years:  He  was 
r^olarly  employed,  and  was  to  be  paid  for  his  services  at  the  rate  of 
five  dollars  per  day.  He  also  kept  a  boarding  house  where  the 
laborers  employed  at  the  mine  boarded.  A.  J.  Rhodes  was  the 
saperintendent  of  the  mine,  and  a  large  owner  therein.  He  was 
also  engaged  in  the  genered  business  of  merohandising.  Bespond- 
ent  bought  most  of  his  supplies  at  Bhodes'  store.  The  question 
whether  appellant  is  indebted  to  respondent  in  any  of  the  amounts 
stated,  depends,  to  a  great  extent,  upon  the  nature  of  the  business 
relations  existing  between  respondent  and  Bhodes. 

The  theory  of  appellant  is,  and  the  testimony  offered  in  its  behalf 
tends  to  show,  that  respondent's  aooounts  against  appellant  were  trans- 
ferred, or  turned  over  to  Bhodes,  and  that  Bhodes  had  been  paid  in 
fall  by  appellant. 

The  theory  of  respondent  is;  and  his  testimony  tends  to  show, 
that  he  only  turned  over  these  aooounts  to  Bhodes  so  as  to  cover  the 
extent  of  his  indebtedness  to  Bhodes  and  that  the  understanding 
was  that  appellant  was  to  be  responsible  for  the  balance  due  him, 
and  that  the  same  has  never  been  paid. 

When  this  case  was  first  presented  to  this  court,  there  was  no  contro- 
versy as  to  the  manner  in  which  the  business  transactions  between 
the  respondent  and  Bhodes  were  conducted :  Martin  v.  Victor  M.  & 
M.  Co.,  18  Nev.,  306.  But  the  testimony  as  now  presented  upon  this 
point  is  different,  in  many  of  its  phases,  from  that  contained  in  the 
former  record.  Appellant,  however,  contends  that  the  facts  to  be 
gleaned  from  the  present  record  are  substantially  the  same  as  in  the 
K>rmer,  especially  as  to  the  business  relations  between  respondent 
and  Bhodes.  This  position  is  sought  to  be  maintained  by  a  direct 
attack  upon  the  veracity  of  respondent,  it  being  claimed  that  no 
credit  should  be  given  to  his  testimony.  It  is  argued  that  his  testi- 
mony, on  the  last  trial,  ' '  is  self-contradictory  and  self-nullifying/* 
and  that  he  stands  before  the  court  ' '  self-convicted  of  falsehood. " 
It  is  claimed  that  his  testimony,  upon  all  the  material  matters,  is  in 
direct  conflict  with  his  testimony  at  the  first  trial,  and  it  is  charged 
that  he  was  induced  to  make  this  change  in  his  testimony  on  account 
of  the  previous  decision  of  this  court.  There  are  many  statements 
made  in  his  cross-examination  which  are,  to  some  extent,  contradic- 
tory with  his  testimony-in-chief;  and  some  portions  of  his  testimony- 
in-chief  are  shown  to  be  at  variance  with  his  testimony,  upon  the 
same  points,  at  his  former  trial.  But,  after  a  careful  examination 
of  the  entire  record,  we  are  unwilling  to  say  that  his  testimony  is 
unworthy  of  belief,  or  that,  in  our  opinion,  there  is  anything  in  the 
record  to  show  that  he  has  knowingly  or  willfully  testified  falsely  in 
relation  to  any  of  the  items  of  account.  We  think  that  his  contra- 
dictory statements  are  to  be  accounted  for  by  the  peculiar  compli- 
cations arising  from  his  business  transactions  with  Mr.  Bhodes,  and 
by  a  failure  upon  his  part  to  fully  comprehend  the  nature  of  some 
of  the  questions  asked  him  upon  a  tedious,  searching  and  vigorous 
cross-examination,  rather  than  upon  any  intentional  design  to  misrep- 
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resent  any  of  the  facts.  In  considering  his  testimony,  it  must  be 
remembered  that  appellant's  a&irs  were  so  blended  and  mixed  up 
with  the  business  transactions  of  its  superintendent  and  foreman 
that  it  was  difficult  for  counsel,  and  by  no  means  easy  for  this  court, 
to  explain  the  relations  existing  between  them.  The  entire  business 
between  all  of  these  parties  seems  to  have  been  conducted  in  a  loose, 
careless,  and  unsatisfactory  manner.  No  regular  books  were  kept  by 
the  supierintendent.  He  took  the  vouchers,  pay  rolls  and  bills  given 
to  him  by  the  foreman,  and  sent  them  to  the  office  of  the  appellwt  in 
San  Francisco,Oalif  omia.  The  foreman  kept  books;  but,  judging  him 
by  the  record  before  us,  he  is  not  a  success  as  a  bookkeeper.  He 
was,  however,  for  six  years  the  trusted  friend  and  adviser  of  appel- 
lant. In  him,  at  all  times,  it  reposed  the  utmost  confidence.  He 
was  considered  and  treated  as  an  honest,  worthy,  faithful  and  confi- 
dential emplovee,  and,  as  such,  was  entrusted  with  the  management 
and  control  of  appellant's  mining  property  to  a  great  extent,  as  the 
superintendent  was  seldom  at  the  mine.  The  question,  whether  the 
superintendent  kept  any  books,  or  whether  appellant  had  any  office 
atHelleville,  is  made  the  subject  of  attack  upon  the  veracity  of  re- 
spondent, and  furnishes  an  illustration  of  the  conflict  which  exists 
between  his  testimony  and  the  testimony  of  Mr.  Bhodes.  The  facts 
are,  that  appellant  had  no  office  specially  designated  as  such  by 
signs  or  other  outward  marks.  It  conducted  its  business  throngn 
its  superintendent,  in  a  room  at  his  store.  This  room  was,  also,  his 
private  office,  and  in  which  he  kept  his  store  books. 

Bespondent  testifies  that  this  room  was  appellant's  office,  and  that 
its  books  were  kept  there.  On  the  other  hand,  Bhodes  testifies  that 
appellant  had  no  [office  and  kept  no  books.  Bespondent  claims, 
upon  this  point,  to  have  been  deceived  by  Bhodes,  and  the  result  of 
the  testimony  seems  to  be  that,  as  to  some  of  the  accounts,  the  re- 
spondent thought  he  was  getting  credit  on  appellant's  books,  when, 
in  fact,  the  entries  were  made  in  the  store  booKs  kept  by  Mr.  Bhodes. 
It  is,  however,  immaterial  whether  the  books  in  which  the  entries  were 
made  were  the  books  of  Bhodes  or  the  books  of  appellant.  The  con- 
trolling question  is,  whether  appellant  was  to  be  liable  to  the  fore- 
man for  the  balance  of  his  account  over  and  above  the  amount  due 
from  him  to  Bhodes,  or  was  it  the  understanding  that  he  was  to  look 
to  Bhodes  for  his  pay. 

Appellant  had  knowledge  of  the  manner  in  which  its  business  was 
conducted.  It  appears  from  the  record  that  appellant  was  advised, 
from  time  to  time,  of  the  state  of  its  accounts  with  respondent.  For 
a  period  of  four  years  after  Bhodes  closed  his  store  the  president  of 
appellant,  at  various  times,  writes  to  respondent  with  reference  to 
his  accounts,  making  excuses  for  the  delay  in  paying  him  and  prom- 
ising to  pay  him  as  soon  as  appellant  realizes  any  money  from  the 
sale  of  its  property.  The  superintendent  spent  much  of  his  time  in 
San  Francisco.  He  was  one  of  the  directors  of  the  corporation. 
The  president  was  also  a  director.  They  were  working  together  and 
had  each  other's  confidence  in  the  business  of  the  corporation.    In 
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relation  to  the  question  whether  the  corporation  was  indebted  to  re- 
spondenty  or  not,  we  take  the  following  extracts  from  the  letters  of 
the  president  of  the  corporation  to  respondent,  which  were  written 
sabseqnent  to  the  time  of  the  closing  of  Bhodes'  store,  in  April, 
1880: 

''  June  24,  1880.  I  received  Mr.  EambalFs  letters,  written  at  your 
request,  and  will  state  that  in  a  short  time  I  will  get  matters  arranged 
so  as  to  settle  off  with  the  men  and  keep  them  paid  up  prompuy, 
and  jou  will  get  all  your  money;  it  is  perfectly  safe." 

' '  May  19, 1881.  As  to  your  account,  you  may  rest  at  ease;  both 
McCain  and  myself  assure  jou  that  as  soon  as  a  sale  is  made  and 
the  money  paid,  the  debts  will  be  paid  first  of  all  before  the  stock- 
holders get  a  dollar." 

It  does  not  affirmatively  appear  who  McCain  is;  but  it  is  fair  to 
presume  from  the  frequent  reference  to  his  name  in  connection  with 
the  president's,  in  efforts  made  to  assist  and  protect  Rhodes,  that  it 
is  James  8.  McCain  whose  name  appears  as  one  of  the  directors  of 
the  corporation. 

*'  June  10, 1881.  Tour  letter  received.  *  *  *  Now,  I  want  a 
statement  of  your  account  in  full  against  the  company,  also  a  full 
account  of  the  men  that  have  been  employed  in  the  mine  since  July, 
1879.  I  want  the  pajr  rolls  of  each  month  by  themselves,  and  the 
men  that  you  have  paid.  State  it,  and  make  out  a  bill  against  the 
company  as  paid  by  you.  ^  *  *  I  think  this  will  be  a  sale  and 
you  toUl  get  all  your Tnoney  soon.-' 

"July  12, 1881.  Tour  letter  of  the  seventh  received.  *  *  * 
As  to  the  account,  we  have  it  all  written  out  in  shape,  and  will 
soon  get  the  balance.  That  two  thousand  dollars,  charged  as  cash 
to  Victor,  you  did  not  say  what  it  was  for,  but^ve  will  work  it  out. 
I  told  the  secretary  that  you  used^  it  to  pay  off  the  men,  and  that 
you  held  their  notes  for  it  and  wh*en  you  come  here  for  a  settlement 
you  UTiU  present  them  all  for  payment.  Tour  not  giving  a  list  of  those 
you  paid  monev  to,  makes  it  harder  for  us  to  work  out.  We  take 
the  lull  pa^  roils,  deduct  your  own,  and  Uien  find  balance  due,  and 
if  balance  is  paid  we  credit  you.  *  *  *  If  you  charge  us  the 
two  thousand  dollars,  and  the  order  also,  you  will  cet  the  amount 
in  twice.  We  will  set  it  right  and  send  it  to  you  and  you  wHl  get  all 
your  Tnoney  from  the  company.  I  will  show  the  account  to  Mr. 
Bhodes  as  soon  as  I  ^et  it  out  straight  and  tell  him  that  you  want 
the  settlement  with  the  Victor  Company." 

Next  follows  the  letter  reported  in  18th  Nov.,  303,  dated  July  13, 
1881. 

**  September  10.  Tour  letter  of  the  thirtieth  received  and  I  note 
all  you  say.  First,  about  your  account,  I  promised  you  thai  the  com- 
pany should  stand  good  to  you  for  that;  and  thai  you  can  depend  on.""* 

•  *  April  14, 1882.  Tour  letter  of  April  10th  this  day  received,  I  have 
read  it  all  and  note  all  you  say.  I  note  your  remarks  about  the  Eline 
matter  and  that  I  always  have  money.  *  *  *  Touknow  *  *  *  that 
we  have  done  all  in  our  power  to  pay  all.    *     *     *     We  sold  the 
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property  and  the  money  was  to  come  for  it.  I  did  not  pai  ap 
money,  not  a  dollar,  in  the  Kline  matter;  but  it  was  pnt  np  by 
friends  of  the  company.  ^  ^  *  It  was  impossible  for  me 
to^send  you  any  money.  *  *  *  I  do  not  forget  my  promise  to 
you  as  to  your  account,  and  I  understand  all  aboiit  it.  The  money  is 
promised  by  the  fifteenth  to  pay  everything  np.  When  it  comes  yoa 
will  be  paid.  ♦  *  ♦  Ton  have  been  the  trusted  man  of  the  com- 
pany and  I  hope  and  trust  that  you  will  do  all  you  can  to  help  us 
through  our  troubles  and  not  make  us  more.'' 

'•  March  31,  1884.  Tour  letter  received.  *  *  *  I  am  trying 
to  get  some  money  to  send  to  you.  *  *  *  I  told  Mr.  Bhodes 
that  it  was  too  bad  that  you  was  treated  so,  after  standing  by  us  as 
you  had  done." 

On  the  twenty-second  of  March,  1881,  Mr.  Bhodes  writes  a  letter 
to  respondent  which  also  sheds  some  light  upon  the  disputed  ques- 
tion of  any  indebtedness. 

''Yours  in  hand.  As  regards  my  saying  that  the  Yictor  did  not 
owe  you  any  money,  you  can  tell  those  parties  that  it  is  a  lie,  I 
have  never  told  any  one  anything  of  the  kind.  It  is  their  own  man- 
ufactory, and  I  don't  think  they  ever  heard  any  one  say  so;  and  if 
they  and  their  kind  would  hold  their  tongues  we  would  have  had 
money  for  you  long  ago." 

These  letters  explain  themselves.  We  shall,  therefore,  proceed 
upon  the  theory  that  appellant  is  indebted  to  respondent  in  some 
amount,  and  that  his  testimony  should  be  taken  into  consideration 
in  determining  the  disputed  questions  at  issue  between  these  parties. 
A  general  objection  is  made  to  the  allowance  of  any  of  the  accounts 
for  money  advanced,  or  paid  out,  by  respondent  for  appellant's  use 
and  benefit  on  the  ground  that  there  is  no  evidence  showing,  or 
tending  to  show,  that  appellant  ever  requested  him  to  'advance  or 
pay  out  any  money  for  its  use  or  benefit;  that  the  payments,  if 
made,  were  made  gratuitously;  that  no  officer  of  appellant  was 
authorized  to  request  any  one  to  advance  money  in  its  behalf  or  to 
sanction  or  ratify  the  acts  of  respondent  and  that  his  acts,  in  this 
respect,  were  never  ratified  by  appellant. 

Appellant,  in  its  business  transactions,  of  the  nature  revealed  by 
the  testimony  in  this  case,  must  be  treated  the  same  as  an  individual 
engaged  in  like  business.  If  its  duly  authorized  officers,  or  agents, 
acting  for  it,  had  knowledge  of,  sanctioned  or  ratified  the  acts  of 
respondent,  in  advancing  money  for  its  use  and  benefit,  and  appel- 
lant, with  full  knowledge  of  all  the  transactions,  acquiesced  in 
the  acts  and  declarations  of  its  officers  and  agents  in  their  deal- 
ings with  respondent,  it  should  be  held  liable  for  the  money  so  ad- 
vanced by  respondent.  It  cannot,  under  such  circumstances,  avoid 
this  liability  on  the  ground  that  such  a  course  of  proceeding  was 
never  authorized  by  its  directors. 

It  is  made  manifest  from  the  testimony  that  appellant  had  knowl- 
edge of  the  advances  of  money  in  its  behalf  by  respondent.  It 
received  the  benefit  of  these  advances  without  protest  or  objection^ 
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and,  throagh  its  o69cers,  repeatedly  informed  respondent  that  it 
would  be  made  ''all  right,"  and  that  he  should  be  repaid  as  soon 
as  it  could  obtain  the  monej.  [Respondent,  among  other  things, 
testified  as  follows:  ''Many  times  I  spoke  to  Mr.  Ilhodes  of  th& 
money  I  had  advanced  to  the  men  for  the  company.  Bhodes  said  it 
was  all  right,  and  that  I  would  be  paid  for  the  money  I  had  thua 
advanced."  Similar  testimony  was  given  in  relation  to  each  account 
where  it  is  claimed  advances  were  made. 

On  the  twentieth  of  June,  1881,  the  president  writes  to  respondent, 
and  says:  ** Tours,  with  pay  rolls  and  letters,  received;  the  balance 
of  your  account,  October  25th,  1879,  $10,068.05,  I  cannot  get  at  for 
books  of  company.     Ithitik  you  had  better  send  me  your  books  by  ex- 

On  the  twenty-third  of  June,  1881,  another  letter  is  written,  stat- 
ing :  "In  sending  for  your  books,  the  other  day,  I  should  have  stated 
more  fully  why  i  wanted  them.  *  *  *  I  wanted  a  full,  detailed 
statement,  to  put  on  the  books  of  the  company,  and  place  your  ac- 
count to  your  credit  on  the  books;  so  that  the  money,  when  paid  for 
the  mine,  if  sold,  can  be  paid  out  without  delay.  You  can  arrange 
to  have  yours  paid  just  as  you  like.''  On  the  first  of  July  the  presi* 
dent  acknowledges  the  receipt  of  respondent's  books.  In  August 
following,  the  respondent,  as  ne  testifies,  had  a  conversation  with 
the  president  and  superintendent  of  appellant  in  San  Francisco, 
Caliiornia,  and  in  reply  to  his  request  for  a  settlement,  told  him 
to  go  with  the  secretary  of  appellant,  examine  the  accounts,  and 
find  the  balance,  and  said  ''that  everything  that  was  done  between 
the  secretary  and  myself  would  be  all  right;"  that  the  secretary  and 
respondent  examined  the  books  and  accounts,  and  found  a  balance 
to  be  due  respondent  of  some  ten  or  eleven  thousand  dollars,  and 
that  all  the  accounts  sued  for  were  in  the  books  which  they  exam- 
ined. In  the  light  of  all  the  testimony,  we  are  of  opinion  that 
appellant  must  be  held  liable  for  the  amounts  of  money  which  re- 
spondent at  various  times  advanced  for  its  use  and  benefit. 

There  is  sufficient  evidence  to  sustain  the  finding  of  the  court  al- 
lowing respondent  two  thousand  two  hundred  and  twenty-four  dol- 
lars upon  the  first  count  in  the  complaint.  Bespondent  testified  as 
follows:  "I  had  a  settlement  with  A.  J.  Rhodes,  the  superinten- 
dent of  the  company,  on  the  fourth  of  May,  1878,  and  a  balance  of 
two  thousand  two  hundred  and  twenty-four  dollars  was  admitted  to 
be  due  me.  *  *  *  The  balance  of  two  thousand  two  hundred 
and  twenty-five  dollars  was  never  paid  to  me  by  defendant  or  any 
one  in  its  behalf." 

We  deem  it  unnecessary  to  discuss  the  controversy  arising  from 
the  evidence  as  to  when  this  account  commenced,  there  being  an  ad- 
mitted mistake  of  one  year  in  the  first  statement  of  respondent  and 
in  the  entr^  made  in  the  books  kept  b^  him,  which  was  corrected  at 
the  first  trial,  upon  his  cross-examination,  further  than  to  state  that 
it  does  not  affirmatively  appear  that  there  was  any  intentional  de- 
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sign  upon  the  part  of  respondent,  to  make  any  demand  for  an  extra 
jear's  service,  as  claimed  by  appellant. 

The  evidence  sustains  the  finding  of  the  court  allowing  the  two 
thousand  dollar  account.  Respondent  testified  that  he  paid  this 
money  to  the  men;  but  when  called  upon  to  name  the  men  and  the 
amounts  paid  to  each,  he  only  showed  a  cash  payment  of  about 
eight  hundred  and  seventy-five  dollars,  and  it  is  claimed  that 
no  more  than  this  amount  should,  in  any  event,  have  been  al- 
lowed. The  record  shows  that  the  corporation  was  indebted  to  the 
men  in  the  full  amount.  The  men  were  indebted  to  respondent 
for  board,  and  for  cash  previously  advanced  to  them.  In  respond- 
ent's testimony,  he  says:  '*  I  paid  the  money  myself  to  the  men  in 
coin  checks  of  different  amounts.  *  ^  *  The  men  owed  me 
board  bills  and  cash  besides,  furnished  to  them,  both  for  account 
of  the  company.  I  bring  the  men  down  to  Bhodes.  Mr.  Bhodes 
had  no  money  and  the  company  had  no  money;  I  furnished  two 
thousand  dollars."  The  reasonable  conclusion  to  be  drawn  from 
this  testimony  is,  that,  in  furnishing  this  money  he  included  the 
amounts  due  from  the  men  to  himself  for  board,  and  money  previ- 
ously advanced,  and  that  it  was  the  balance  which  he  paid  in  coin 
checks  to  the  men.  The  court  only  allowed  seventy-six  dollars  of  the 
three  hundred  and  twenty-  one  dollar  account,  and  no  objection  is  made 
to  this.  The  account  of  three  hundred  and  forty-three  dollars  and 
sixty  cents  allowed  by  the  court  is  objected  to  upon  several  grounds. 
It  is  claimed  that  it  dfoes  not  affirmatively  appear  that  the  judgments 
were  regularly  entered.  This  is  immaterial.  If  it  appears  that  re- 
spondent paid  this  money  upon  appellant's  request,  or  that  havins 
paid  it  without  request  appellant  subsequently  ratified  the  act  and 
promised  to  pay  respondent  the  money,  it  cannot  avoid  the  paynaent 
on  account  of  any  irregularity  in  the  proceeding  in  the  justice's 
court,  or  in  the  proofs  as  to  the  existence  of  the  judgments.  The 
^record  shows  that  respondent  paid  these  judgments  and  the  court's 
finding  in  this  respect  is  fully  sustained  by  me  testimony. 

The  court  allowed  respondent  six  thousand  nine  hundred  and  seven- 
iy-five  dollars,  for  one  thousand  three  hundred  and  ninety-five  days' 
work,  at  five  dollars  per  day.  As  the  mine  was  closed  down  on  the 
eleventh  of  October,  1880,  it  is  contended  that  respondent  is  not 
entitled  to  any  wages  as  foreman  after  that  date;  that  he  is  not,  in 
fact,  entitled  to  any  wages;  but  if  any  amount  is  allowed  it  should 
be  for  a  smaller  sum  than  five  dollars  per  day.  Respondent  relies 
upon  the  original  agreement;  upon  the  request  of  appellant  for  him 
to  remain  and  watcn  the  mine  and  property,  and  the  further  fact  that 
no  notice  was  ever  given  to  him  that  his  services  were  not  needed  or 
anything  said  about  a  reduction  of  his  wages.  The  original  agree- 
ment was  that  he  should  receive  ''five  dollars  per  day  right  along, 
whether  the  mine  paid  or  not."  Respondent  claims  that  he  was  rec- 
ognized as  foreman  until  1882. 

Rhodes,  on  behalf  of  appellant,  testified  that  when  the  mine  was 
closed  down,  in  1880,  he  had  a  conversation  with  respondent,  and 
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**  told  him  we  conld  not  keep  a  foreman  there  at  that  time.  We 
both  agreed  that  it  was  not  right  to  keep  a  foreman  there  nnder 
wages;  tiiat  he  was  to  stop  there,  and  he  conld  stop  in  the  Yiotor 
house  without  charge."  When  asked  to  repeat  the  conversation,  he 
said:  ''I  told  him  that  the  company  could  not  afford  to  pay  a  man 
wages  for  staying  there.  He  agreed  to  it;  stated  that  he  would  stop 
there  at  the  mine,  and  that  there  would  not  be  any  charge  for  it." 

Respondent,  when  questioned  by  appellant's  counsel,  gave  his  ver- 
sion of  the  conversation  with  Bhodes,  as  follows: 

Q.— '*  What  did  he,  Ehodes,  say  to  youT 

A. — "I  asked  him  if  he  wanted  me  to  stay. there  and  take  care  of 
the  property.  They  expected  to  have  everything  settled  and  start 
anew  in  a  very  short  time." 

Q. — "  Is  it  not  a  fact  that  he  told  you  to  stay  in  the  boarding- 
house  and  take  care  of  it,  and  when  they  would  start  up  again  they 
would  want  you  ?" 

A.—'* No,  sir." 

He  gave  other  testimony  of  like  import.  It  affirmatively  appears 
that  he  was  frequently  ordered  by  the  president  and  sui)erintendent 
to  perform  service  at  the  mine,  and  that  he  complied  with  their  re- 
quests. 

We  are  of  opinion  that  the  court  was  justified,  if  it  believed  re^ 
spondent's  testimony  to  be  true,  to  allow  him  five  dollars  per  day 
for  the  time  claimed  after  the  mine  was  closed  down.  There  is, 
however,  a  mistake  in  the  computation  of  time.  The  whole  number 
of  days  between  May  4,  1878,  and  June  12,  1882,  is  one  thousand 
four  hundred  and  ninety-nine,  and  from  this  should  be  deducted  one 
hundred  and  eighteen  days  that  respondent  admits  being  absent  from 
the  mine,  leaving  one  thousand  three  hundred  and  eightj-one  days, 
which,  at  five  dollars  per  day,  amounts  to  six  thousand  nine  hundred 
and  five  dollars. 

Of  the  ten  thousand  and  seventy-two  dollars  claimed  by  respond- 
ent as  having  been  paid  to  the  men  employed  at  the  mine  the  court 
onl^  allowed  about  six  thousand  dollars.  With  reference  to  this 
claim  the  respondent  testified  that  he  knew  the  corporation  was  in- 
debted to  the  men  in  the  several  amounts  paid  bv  him,  because  he, 
as  foreman,  was  authorized  to  employ  and  discharge  the  men,  and 
that  they  could  not  receive  pay  for  their  labor  without  first  obtain- 
ing a  time  check  from  him;  that  the  corporation  failed  to  pay  the 
men,  and  that  he  paid  them  with  his  own  money.  He  also  intro- 
duced vouchers  for  the  amounts  which  the  court  allowed.  The 
greater  portion  of  these  vouchers  were  simply  in  the  form  of  an  ac- 
count for  so  many  days  labor  against  appellant  regularly  receipted. 
Some  were  regularly  receipted.  Some  were  regular  receipts  acknowl- 
edging the  receipt  of  the  money  from  respondent  ''on  account  of  labor 
performed  for  Victor  Mill  and  Mining  Company."  It  is  argued  that 
the  first  class  of  vouchers  were  immaterial,  irrelevant  and  inadmis- 
sible in  evidence,  as  they  did  not  tend  to  prove  that  the  money  re- 
ceived was  not  paid  by  appellant,  and  that  the  other  class,  as  to  the 
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labor  being  performed  for  appellant^  were  to  that  extent  ''  a  self- 
serving  statement  and  hearsay  evidence."  We  are  of  opinion  thai 
all  the  vouchers  produced  by  respondent  were  properly  admitted  in 
evidence,  as  they  tended  to  corroborate  his  testimony  that  he  had 
paid  these  amoants  with  his  own  money. 

In  connection  with  some  of  these  accounts,  it  is  claimed  that  ap- 
peDant  was  misled  and  deceived  by  the  acts  of  respondent,  and  the 
men  at  work  under  him,  in  signing  the  monthly  pay  rolls  and  deliv- 
ering the  same  to  the  superintendent  without  receiving  their  money 
for  the  wages  receipted  for,  and  it  is  argued  that  respondent  is,  for 
this  reason,  estopped  from  asserting  that  the  amounts  of  money  as 
specified  in  these  pay  rolls  was  never  paid  by  appellant.  It  is  not 
snown  that  there  was  any  collusion,  or  intended  fraud,  upon  the  part 
of  respondent  in  relation  to  this  matter.  The  evidence  is  that  the 
pay  rolls  were  receipted  for  at  the  special  instance  and  request  of 
the  superintendant.     Bespondent  testified  as  follows: 

* '  I  signed  myself,  and  some  other  parties  signed  the  pay  rolls, 
at  the  instance  and  request  of  Bhodes,  the  superintendent.  "^  ^  *- 
He  insisted  to  have  the  pay  rolls  signed.  He  said  it  would  be  all 
right.  I  said,  Mr.  Bhodes,  that  is  not  the  way  to  do.  *  *  *  He 
said  that  would  be  all  right;  the  company  was  good  for  it,  the  mine 
was  good  for  it."  If  there  was  any  misconduct,  it  was  upon  the 
part  of  appellant's  superintendent,  and  if  it  was  misled  thereby,  we 
do  not  think  the  respondent  should  be  held  responsible  for  the 
acts  of  the  superintendent.  But  we  are  of  opinion  that  the  record 
shows  that  appellant  had  knowledge  of  the  methods  used  in  pro- 
curing the  signatures  of  the  foreman  and  laborers,  upon  the  pay  rolls^ 
and  that  it  was  not  misled,  deceived  or  injured  in  this  matter. 

It  is  contended  that  the  court  erred  in  allowing  respondent  four 
hundred  and  ninety-two  dollars;  which  he  paid  to  Nicholas  Kline, 
It  appears  that  Eline  subsequently  commenced  suit  for  the  balance 
due  him  from  the  corporation,  and  in  his  complaint  admitted  that  he 
had  received  from  appellant  ''  the  sum  of  four  hundred  and  ninety- 
two  dollars  for  boarding,  and  the  sum  of  two  hundred  dollars  in 
cash." 

Bespondent,  after  testifying  that  he  had  paid  this  four  hundred 
and  ninety-two  dollars,  offered  the  following  receipt  as  a  voucher, 
to  show  that  he  had  advanced  this  amount  to  Eline. 
''  $492.00  Ganderlaria,  September  2,  1880. 

''  Beceived  from  P.  Martin,  four  hundred  and  ninety-two  dollars  on 
account  of  labor  performed  for  Victor  Mill  and  Mining  Company. 

**  Nicholas  Kline." 

Appellant  objected  to  this  receipt,  '*  on  the  ground  that  it  is  im- 
material and  irrelevant,  and  that  plaintiff  is  estopped  from  offering 
the  evidence  of  any  payment  by  him  to  said  Eline.  by  reason  of  the 

Sdgment  roll,  already  in  evidence  in  the  case  of  Kline  v.  The  Victor 
ill  and  Mining  Company;  for  the  reason  that  it  is  there  adjudi- 
cated that  defendant  has  paid  four  hundred  and  ninety-two  dollars 
for  board  of  said  Kline,  and  the  sum  of  two  hundred  dollars  in  cash» 
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and  the  further  sum  of  sixty-nine  dollars  and  ninety  cents,  the 
board  of  said  Kline,  making  a  total  of  seven  hundred  and  sixty  one 
dollars  and  ninety  cents.  A  judgment  for  the  balance  of  all  that  he 
had  earned  to  that  time,  the  sum  of  one  thousand  two  hundred  and 
eighty-two  dollars  and  ten  cents,  was,  on  the  twenty-fourth  of  Jane, 
1881,  rendered  in  fayor  of  said  Eline  for  said  amount,  which  sums 
included,  as  adjudicated  in  said  judgment,  the  entire  amount  of  the 
earnings  of  said  Eline  from  said  defendant  *  *  *  and  the 
receipt  is  contradictory  of  the  judgment,  in  that  it  is  there  asserted 
that  four  hundred  and  ninefy-two  dollars  was  paid  by  P.  Martin  on 
account  of  labor  performed  for  the  Victor  Mill  and  Mining  Com- 
pajoy ;  whereas,  aatdjudamerU  determined  that  it  loaspaidby  defendant.'* 

'ihe  position  of  appellant,  as  claimed  by  this  objection,  is  that 
notwithstanding  the  tact  that  this  money  was  paid  by  respondent, 
he  is  estopped  from  recovering,  because  Eline  gave  appellant  credit 
therefor.    This  objection  is  wholly  untenable. 

It  is  claimed  that  the  court  erred  in  allowing  the  sum  of  four 
hundred  dollars,  which  respondent,  in  his  examination  in  chief, 
testified  he  had  paid  to  T.  Plamenez.  In  his  cross-examination,  he 
eave  testimony  to  the  effect  that  he  only  paid  Plamenez  three 
hundred  and  ninety  dollars,  and  it  is  contended  that  this  is  all  that 
ahoold  have  been  allowed.  But  it  appears  that  respondent,  in  testi- 
fying ta  the  payment  of  the  sum  of  four  hundred  dollars,  included  a 
store  account  of  Plamenez  for  ten  dollars,  and,  in  relation  to  this 
aooount,  upon  his  cross-examination,  he  said:  *'  I  fixed  this  thing 
with  the  storekeeper  about  the  ten  dollars." 

An  objection  is  urged  against  the  allowance  of  the  sum  of  three 
hundred  and  six  dollars,  paid  to  B.  McMurray,  and  it  is  claimed 
that  this  allowance  should  be  reduced  to  two  hundred  and  twenty- 
five  doUars,  which  respondent  paid  and  obtained  credit  for  upon 
Bhodes'  books.  The  amounts  which  respondent  obtained  credit  for 
on  Bhodes'  books  varies  from  the  real  amount  paid  in  many  cases. 
In  relation  to  this  claim  respondent  offered  in  evidence  a  receipted 
account  from  McMurray  for  three  hundred  and  six  dollars  for 
seventy-six  and  one-half  days  labor  performed  for  the  Victor  M.  & 
M.  C!o.,  ''which  plaintiff  testified,  was  due  from'  defendant  to  said 
McMurray,  and  was  paid  by  said  plaintiff  to  McMurray  with  plaint- 
iff's own  money. " 

There  are  divers  and  sundry  other  objections  to  the  rulings  of  the 
court  in  admitting  testimony,  and  in  the  allowance  of  'the  accounts, 
to  which  we  deem  it  unnecessary  to  make  special  mention.  It  is 
enough  to  say  that  we  have  carefully  examined  the  same  and  find 
them  to  be  without  any  substantial  merit.  There  being  a  direct  con- 
flict of  evidenqe  upon  all  the  material  points,  it  is  our  duty  to  sus- 
tain the  findings  of*  the  court. 

The  judgment  of.the  district  court  is  modified  by  deducting  there- 
from the  sum  of  seventy  dollars,  and  as  so  modified  the  judgment 
of  the  district  court  is  affirmed. 
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.^JBOSABD,  J.,  DISSENTING.  I  think  the  court, erred  in  allowing  fiye 
dollars  a  daj  from  and  after  work  was  suspended  in  the  Victor  mine. 
GiTinff  to  his  testimony  all  that  the  language  imports,  it  amounts  to 
thiSy^at  he  was  originally  employed  to  act  as  a  foreman  at  five  dol- 
lars a  day;  that  when  the  company  ceased  work  he  was  not  formally 
discha^ed  and  while  staying  in  the  company's  house  free  of  charge, 
when  asked  by  the  president,  by  letter,  he  sometimes  performed 
trifling  services  which  any  friend  might  well  do  for  another. 

On  the  contrary,  Mr.  Khodes,  defendant's  superintendent,  subse- 
quently testified  that  when  the  mine  was  closed  he  had  a  conversa- 
tion with  respondent  in  relation  to  this  matter;  that  he  told  re- 
spondent the  company  could  not  afford  to  keep  a  foreman  or  pay  a 
man  for  staying  there;  that  respondent  agreed  to  it  and  stated  tnat 
he  would  stop  at  the  mine  and  would  not  charge  for  it. 

Bespondent  did  not  contradict  Bhodes'  testimony,  and  the  trifling 
services  performed  by  him — such  as  showing  a  few  visitors  about  the 
mine — were  such  as  any  person  ought  to  have  done,  situated  as  he 
was  after  agreeing  with  abodes  that  he  would  remain  without  com- 
pensation, until  work  should  be  resumed.  Before  Bhodes  gave  his 
testimony,  respondent  testified  that  when  the  mine  was  closed, 
Bhodes  asked  him  if  he  wanted  to  stay  there  and  take  care  of  the 
property,  the  Victor  mine,  and  that  it  was  not  a  fact  'that  Bhodes 
told  him  to  stay  in  the  boarding  house  and  take  care  of  it,  and  when 
work  should  be  resumed  the  company  would  want  him. 

After  respondent  rested,  Bhodes  testified  for  appellant  as  above 
stated. 

In  rebuttal,  respondent  did  not  deny  that  he  had  entered  into  the 
agreement  stated  by  Bhodes,  and  to  my  mind  his  former  testimony 
did  not  amount  to  such  denial. 
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SUPREME  OOVBT  OF  WASHINGTON  TERRITORY. 
Lemon  et  al.  v.  Watebman,  et  al. 

FiUd  AuguMt  4.  1885, 

Ka^bsikd  Woxar's  Pbopxrtt— Exemption  from  Liabilitt  roB  Husband's  Dbbts.— The 
effect  of  the  act  of  April  28, 1854,  providing  that  "  all  real  and  personal  estate  to  which  any 
married  woman  shall  hereafter  become  entitled  to,  in  her  own  right,  and  all  which  may  at 
the  time  of  her  maniMre,  belong  to  her  *  *  «  shall  not  be  liable  to  attachment  for  or  ex- 
ecation  upon,  any  liability  or  judgment  against  her  husband,  so  long  as  she,  or  any  minor 
heir  of  her  body,  shall  be  living,"  is  to  create  an  exemption  of  the  husband^s  estate  in  the 
wife's  property,  in  favor  of  the  wife. 

Thb  Sai»— Whin  Invsntobt  of  Skpabatb  Pbopbrtt  nbbd  not  bb  Filbd.— The  provis- 
ions of  the  act  of  December  2,  1869,  re(^uiring  a  married  woman  to  file  an  inventory  of  her 
separate  property,  in  order  to  exempt  it  frdm  seizure  for  her  husband's  debts,  has  no  appli- 
cation to  property  acquired  by  the  wife  prior  to  the  passage  of  such  act 

QomiMO  Titlb->Rbal  Pbofbbtt  not  in  aotoax  Possession. —Where  real  property  is 
not  in  the  actual  possession  of  any  one,  an  action  to  qaiet  title  thereto  may  be  maintained, 
imder  section  561  of  the  code,  although  the  claim  or  estate  sought  to  be  quieted  be  absolutely 
invalid. 

Appeal  from  the  difltrict  conrt.    The  opinion  states  the  facts. 

C.  W.  Hartman,  for  the  appellants. 

MoNaugJU,  Ferry ,  McNaughi  &  MUchdl,  for  the  appellees. 

TuBNEB,  A.  J.  This  is  a  suit  in  equity  to  remove  a  olond  from 
the  title  to  certain  real  property  in  the  city  of  Olympia,  described 
in  the  complaint.  It  was  heard  in  the  conrt  below  upon  the  plead- 
ings and  the  evidence,  and,  after  hearing,  the  judgment  was  that 
the  complaint  be  dismissed. 

The  plaintiff  prosecutes  an  appeal  to  this  court. 

The  principal  question  for  our  determination  arises  upon  the  find- 
ings of  the  court  below,  and  it  is  unnecessary  to  notice  the  pleadings, 
except  in  a  particular  to  be  hereafter  mentioned. 

Some  question  is  made  by  the  appellees  as  to  some  of  the  findings 
of  fact,  but,  after  a  careful  scrutiny  of  the  evidence,  we  think  the 
findings  substantially  correct. 

The  second  and  third  findings  were,  in  substance,  as  follows: 

2.  That  on  the  second  day  of  February,  1867,  Philip  D.  Moore 
and  Phoebe  H.  Moore  were  husband  and  wife;  that,  on  said  day, 
Phoebe  H.  Moore  received,  from  William  Cock  and  wife,  a  deed  of 
conveyance  to  a  lot  or  tract  of  land,  which  included  the  property  de- 
scribed in  the  complaint,  which  tract  of  land  then  became  the  sepa- 
rate estate  of  said  Phoebe  H.  Moore. 

3.  That,  on  the  eighteenth  and  twenty-seventh  days  of  December, 
1883,  by  good  and  sufficient  conveyance,  the  property  described  in 
the  complaint  was  conveyed  to  the  plaintiffs  by  said  Philip  D.  Moore 
and  said  Phoebe  H.  Moore.  The  fourth  finding,  to  which  the  fore- 
going are  but  explanatory,  and  upon  which  tUe  question  in  the  case 
arises,  was  as  follows:  "That  said  Phoebe  H.  Moore  was,  on  the 
twenty-fourth  day  of  April,  1876,  the  wife  of  Philip  D.  Moore,  and 
had  not,  nor  has  ever  caused  to  be  recorded  as  required  by  law,  an 
inventory  of  her  separate  estate,  including  the  lots  and  lands  herein- 
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before  described,  in  the  o£Sce  of  the  auditor  of  Thurston  county,  and 
on  said  day,  the  said  sheriff  of  Thurston  county,  Washington  teiri- 
tory,  sold  all  the  right,  title  and  interest  of  Philip  D.  Moore,  in  said 
lands  to  defendants  herein,  under  and  by  virtue  of  an  execution  upon 
a  judgment  against  said  Philip  D.  Moore,  upon  a  debt  contracted  by 
said  Philip  D.  Moore,  in  the  ^ear  1874.  That  thereafter,  said  sheriff 
duly  executed  a  deed  of  said  interest  to  defendants,  who  had  caused 
the  same  to  be  recorded  in  the  office  of  the  couniy  auditor  of  said 
Thurston  county,  at  pages  184  and  185,  of  yolume  13,  deeds.  That 
said  lands  at  the  commencement  of  this  action,  were  vacant  and  un- 
occupied, and  the  said  deed  now  remains  of  record  in  said  office, 
and  is  regular  in  form  upon  its  face,  and  the  defendants  are  the 
owners  of  an  estate  in  the  said  lands,  by  virtue  of  the  said  sheriffs 
sale  and  deed.  Under  the  common  law,  which  regulated  the  subject 
in  this  territory,  at  the  time  Phoebe  H.  Moore  acquired  the  huids 
in  controversy,  her  husband  was  vested  with  a  freehold  estate  in  the 
lands,  for  their  joint  lives,  and  upon  the  birth  of  a  child  during 
coverture,  with  a  freehold  estate  for  his  own  life.  The  estate  might 
be  levied  on  and  sold  on  execution  at  the  common  law  for  the  hus- 
band's debts:  Schouler  on  Husband  and  Wife,  sections  167 and  168, 
and  authorities  there  cited;  Sl^trr  v.  Hamilton,  Deady,  circuit  court 
reports,  p.  268. 

But,  at  the  time  this  property  was  conveyed  to  Mrs.  Moore,  the 
common  law,  as  stated  above,  had  been  modified  by  statute  in  this 
territory. 

In  the  civil  practice  act,  passed  April  twenty-eighth,  1854,  Laws 
of  Washington,  1854-1856,  p.  129,  it  was  declared: 

*'  Sec.  252.  All  real  and  personal  estate  to  which  any  married 
woman  shall  hereafter  become  entitled  to  in  her  own  right,  and  all 
which  may,  at  the  time  of  her  marriage,  belong  to  her,  and  all  the 
issues,  rents  and  profits  of  such  real  estate,  shall  not  be  liable  to  at- 
tachment for,  or  execution  upon,  any  liability  or  judgment  against 
her  husband  so  long  as  she,  or  any  minor  heir  of  her  bodv,  shall  be 
living:  Provided,  That  her  separate  property  shall  not  be  exempt 
from  attachment  or  execution,  where  the  debts  were  owing  by  the 
wife,  previous  to  marriage,  or  may  have  been  contracted  for  her 
benefit." 

This  law  has  been  re-enacted  in  each  of  the  several  revisions  of 
the  laws  of  this  territory,  and  may  now  be  found  as  sections  341  of 
the  code  of  1881. 

It  is  insisted  by  the  appellants  that  this  provision  of  our  statutes 
was  intended  to  make  the  property  of  the  wife,  owned  or  acquired 
by  her  as  defined  by  the  statute,  her  separate  property,  as  that  term 
was  understood  at  common  law,  and  free  from  the  marital  rights  of 
the  husband.  A  somewhat  similar  provision  in  the  constitution  of 
Oregon  has  been  given  this  meaning  by  the  supreme  court  of  Oregon: 
Brummett  v.  Weaver,  2  Oregon,  168. 

This  construction  was  followed,  and  its  reasoning  elaborated,  by 
Deady,  district  judge,  in  Starr  v.  Hamilton,  Deady's  Beports,  TJ.  S. 
Courts,  1859-1869,  p.  268. 
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We  think,  however,  the  better  opinion,  in  the  constraction  of  oar 
etatnte,  is  that  it  creates  an  exemption  of  the  husband's  estate  in 
the  wife's  property  in  favor  of  the  wife. 

The  provision  is  found  both  in  the  civil  practice  act  of  1854  and 
in  the  code  of  1881,  in  the  chapter  relating  to  exemptions,  and  un- 
der the  title  ''Exemptions.'*  It  does  not  in  terms  do  more  than 
create  an  exemption,  and  no  good  reason  exists  for  extending  its 
import  beyond  its  terms.  An  exemption  of  one  person  ^s  property 
in  favor  of  a  different  person  is  an  anomaly,  but  when  the  peculiar 
estate  of  a  husband  at  common  law  in  property  acquired  by  the  wife 
is  considered,  and  the  reasons  of  the  law  for  creating  such  estate, 
the  exemption  will  be  seen  to  be  an  eminently  just  one,  and  one 
bearing  a  useful  and  perfectly  consistent  part  in  the  scheme  of  the 
law. 

The  modification,  then,  in  the  common  law  made  by  our  statutes 
at  the  time  of  the  acquisition  of  this  property  by  Mrs.  Moore  was 
to  exempt  the  estate  of  the  husband  therein  from  seizure  and  sale 
on  execution  for  the  husband's  debts. 

Did  the  fact,  as  found  by  the  court,  that  Mrs.  Moore  had  failed  to 
record  an  inventory  of  her  separate  estate  prior  to  the  levy  of  ex- 
ecution by  the  sheriff  upon  this  property  divest  her  of  the  right  to 
insist  upon  this  exemption  ?  The  lower  court  so  found,  and  ren- 
dered judgment  accordingly. 

The  law  concerning  the  estate  of  the  husband  in  the  wife's  prop- 
erty remained  in  this  territory,  as  heretofore  stated,  until  the  pas- 
sage of  the  act,  approved  December  2,  1869,  entitled  ''An  act 
defining  the  rights  of  husband  and  wife:"  Laws  of  Washington, 
1869-1871,  p.  318. 

This  act  established  the  system  of  community  property  between 
hasband  and  wife,  the  incidents  of  which  are  well  Known  to  the  bar 
and  the  public.  It  is  hardly  necessary  to  say  that  this  act,  whatever 
its  terms,  did  not  operate  to  divest  the  estate  of  either  the  husband 
or  the  wife  in  the  property  held  by  them,  or  either  of  them,  at  the 
time  of  its  passage,  ^ut  there  are  provisions  in  the  act  which  it  is 
claimed  have  the  effect  of  requiring  the  wife  to  do  certain  things,  if 
she  would  insist  on  the  exemption  in  her  favor  made  by  tiie  act  of 
1854,  and  which  cuts  off  exemption  if  she  fail  to  do  them. 

Section  3  of  the  act  requires  the  wife  to  make  a  full  and  complete 
inventory  of  her  separate  property,  and  to  acknowledge  and  record 
said  inventory  in  a  manner  pointed  out  by  said  section. 

Section  5  provides :  * '  The  filing  of  any  such  inventory  in  the 
auditor's  office  shall  be  notice  of  the  title  of  the  wife,  and  all  prop- 
erty belonging  to  her  included  in  the  inventory,  as  well  as  any 
money  in  specie  not  so  included,  shall  be  exempt  from  seizure  on 
execution  for  the  debts  of  the  husband;  and  she  shall  be  deemed  to 
have  waived  the  exemption  from  such  seizure  on  execution  of  all 
property  belonging  to  her  not  included  in  any  such  inventory,  other 
ihan  money  in  specie." 
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We  think  these  provisions  must  be  construed  as  having  reference 
only  to  propertv  to  be  affected  by  the  communitv  system  which  the 
act  of  the  legislature  brought  into  existence,  and  hence,  as  having 
no  reference  to  property  held  by  the  wife  in  her  own  right  before  the 
passage  of  that  act. 

The  system  was  not  a  new  or  untried  one.  It  had  been  in  exist- 
ence for  many  years  in  Oalifomia,  Texas  and  Louisiana.  Its  we£^- 
ness  and  its  strength  were  known.  The  right  of  husband  and  wife 
under  it,  and  of  creditors  of  one  or  both,  had  been  discussed  and 
determined  by  the  courts.  We  may  well  conclude  that  the  provis- 
ions of  the  system  in  question  were  intended  to  have  a  specific 
application  to  property  to  be  affected  by  the  system,  if  we  can  find 
a  useful  purpose  in  connection  with  that  system  to  which  they  may 
be  applied. 

It  is  settled  by  the  courts,  in  construing  the  community  property 
law,  that  property  acquired  by  the  wife  during  coverture,  the  title  to 
which  is  taken  in  her  name,  is  pnma/octe  common  property,  and 
therefore  subject  to  the  husband's  community  debts.  This  presump- 
tion may  be  rebutted  by  the  wife,  who  may  show  the  true  nature  of 
her  title.  It  will  be  readily  seen  that  a  wide  door  is  thus  thrown 
open  for  fraud  upon  creditors,  to  say  nothing  of  the  field  l^ft  for 
future  litigation  between  heirs,  devisees  and  assignees,  claiming  ad- 
versely under  the  husband  or  wife. 

Sections  3,  4  and  6  of  this  act,  we  think,  were  intended  to  dose 
this  door. 

It  was  competent  for  the  legislature,  as  to  after-acquired  property, 
to  give  full  effect  to  the  presumption  that  such  property,  even  though 
title  to  it  were  taken  in  the  name  of  the  wife,  was  community  prop- 
erty, unless  the  wife  gave  the  public  notice  of  her  separate  title.  It 
was  not  competent  for  the  legislature  to  attach  such  presumption  to 
property  acquired  by  the  wife  before  the  passage  of  the  act,  her 
enjoyment  of  which,  with  all  the  incidents  thereof  provided  by  law 
at  the  time  of  its  acquisition,  is  preserved  by  constitutional  guar- 
antees. 

Section  6  of  the  act  of  1869  cannot  be  construed  when  read  in 
connection  with  the  other  provisions  of  that  act,  as  a  mere  exemp- 
tion from  sale  in  favor  of  the  wife  of  the  estate  of  the  husband  in 
the  wife's  property,  as  in  the  act  of  1854. 

The  act  of  1869  destroys  that  estate. 

Therefore,  if  said  act  has  a  retroactive  effect,  it  permits  the  wife's 
property  to  be  sold  for  the  husband's  debts.  As  before  stated,  this 
might  be  permitted  as  to  property  acquired  by  the  wife  after  the 
passage  of  the  act  of  1869,  and  not  inventoried  by  her,  but  it  could 
not  be  permitted  as  to  property  held  by  her  before  the  passage  of 
that  act. 

Our  conclusion  is,  that  full  effect  must  be  given  in  this  case  to  the 
exemption  provided  by  the  act  of  1851  regardless  of  the  failure  of 
the  wife  to  make  and  record  an  inventory  of  her  property,  and  the 
failure  upon  i^e  part  of  Mrs.  Phoebe  H.  Moore  to  make  and  file  such 
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inyeniory,  as  found  by  the  court  below,  did  not  bar  the  plaintifb 
from  the  relief  prayed  in  the  complaint. 

The  defendants  took  no  interest  in  the  lands  in  oontroyersy  by 
virtue  of  the  conveyance  from  the  sheriff. 

The  appellees  insist,  however,  that  the  complaint  does  not  state 
facts  sumcient  to  constitute  a  cause  of  action,  and  that  the  judgment 
of  dismissal  was  correct  oq  that  ground. 

The  complaint  sets  up  the  sheriff's  deed  to  appellees;  alleges  that 
the  same  is  a  cloud  upon  the  plaintiff's  title,  and  prays  that  the  same 
may  be  declared  void  and  of  no  effect.  We  have  seen  that  the  ap- 
pellees took  no  interest  by  virtue  of  the  sheriff's  deed,  and  that  tibe 
same  was  null  and  void. 

This  being  so,  there  is  no  cloud  upon  the  plaintiff's  title  accord* 
ing  to  the  principles  of  equity,  and  the  complaint  fails  to  state  a 
oanse  of  action:  Pomeroy's  Equity  Jurisprudence,  vol.  3,  sec.  1,899,. 
and  authorities  cited. 

Appellant's  rely  upon  section  551  of  the  code  as  enlarging  the 
equity  jurisdiction  in  such  cases.  That  section  provides,  among 
otner  things,  that  when  **  real  property  is  not  in  the  actual  posses* 
sion  of  any  one,  any  person,  or  private  or  municipal  corporation 
claiming  title  to  any  real  property  under  a  patent  from  the  United 
States,  or  during  his  or  its  claim  of  title  to  such  real  property  under 
a  patent  from  the  United  States  for  such  real  estate,  may  maintain  a 
civil  action  against  any  person  or  persons,  corporation  or  associa- 
tion, claiming  an  interest  in  said  real  property  or  any  part  thereof, 
or  of  any  ri^ht  thereto  adverse  to  him,  them  or  it,  for  the  purpose 
of  determining  such  claim^  estate  or  interest." 

We  think  the  statute  must  be  given  the  effect  claimed  for  it,  and 
that  where  the  property  is  not  in  the  actual  possession  of  any  one, 
as  in  this  case,  the  jurisdiction  of  the  court  can  be  maintained  not- 
withstanding the  aosolute  invalidity  of  the  claim  or  estate  against 
which  the  true  owner  is  moving. 

In  this  case  the  complaint  does  not  show  that  the  appellees  are 
claiming  the  property  under  their  void  conveyance.  The  evidence, 
however,  shows  tnat  fact,  and  we  think  the  appellants  should  now  be 
permitted  to  amend  the  complaint  to  correspond  with  the  evidence' 
in  this  respect. 

The  judj^ent  of  the  lower  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  permit  an  amendment  of  the  complaint^ 
and  to  then  proceed  tojudgment  in  accordance  with  this  opinion. 

Greene,  0.  J.,  and  Winoabd,  A.  J.,  concurred. 

KO.  94-2. 
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8VPBEME  COURT  OF  OALIFOBNIA. 

No.  7,790. 

Pellieb  v.  Gillespie  et  al. 

In  Bank,    Filed  October  9, 1886, 

Affidavit  of  Sebvick  of  Sommons— Kbbidenck  of  DEFSKDAinr.— Where  the  affidavit 
of  service  of  Bummons  states  that  the  defendant  was  served  in  a  certain  county,  it  will  be 
presumed  that  he  was  a  resident  of  such  county. 

FOBBCLOSURK  OF  MOBTGAOB— PbBSONAL  JUDGMENT  AGAINST  GbANTBB  OF  MOBTGAOOR.— 

In  a  complaint  to  foreloee  a  mortgage,  an  allegation  that  the  grantee  of  the  mortgagor  cov- 
enanted and  agreed  to  pay  the  mortgage  debt  and  discharge  the  mortgage  lien,  is  sufficient 
to  sustain  a  personal  judgment  against  him. 
The  Description  of  the  Mobtgaoed  Pbopebtt  Considbbed,  and  held  sufficient. 

Appeal  from  a  judgment  of  the  soperior  coart  of  Santa  Olaia 
county,  entered  in  favor  of  the  plaintiffs.  The  faots  are  stated  in 
the  prior  report  of  the  case  in  4  West  Coast  Bep.,  500. 

Boughion  &  Beynolds,  for  the  appellants. 

James  B  Lowe  and  Rhodes  dk  Barstow,  for  the  respondent. 

Mybioe,  J.  When  this  cause  was  before  the  court  in  department, 
an  opinion  was  filed  as  follows : 

'*  The  objection  that  the  affidavit  of  service  of  summons  is  fatally 
defective,  because  it  does  not  state  that  the  appellant,  on  whom  the 
summons  alone  was  served,  and  the  defendant,  on  whom  a  copy  of 
the  complaint  was  served  with  the  summons,  were  residents  of  the 
same  county,  is  overruled,  on  the  authority  of  Calderwood  v.  Brooks, 
28  Cal.,  153. 

*'  The  allegation  that  appellant  covenanted  and  agreed  to  pay  the 
mortgage  debt  and  discharge  the  mortgage  lien,  is  sufficient  to  sus- 
tain uie  judgment. 

**  There  is  a  sufficient  description  of  the  premises:"  4  West  Ooast 
Eep.,  500. 

After  hearing  by  the  court  in  bank,  we  see  no  cause  for  changing 
the  views  expressed  in  department.  We  will,^  however,  add,  as  to 
the  sufficiency  of  the  description  of  the  premises,  that  all  reference 
to  lot  two  and  map  may  be  omitted,  and  a  description  be  found, 
lict  the  description  as  found  in  the  mortgage  and  decree  be  slightly 
transposed,  lines  and  distances  given  as  stated,  and  the  description 
may  read  thus :  Beginning  at  a  point  on  the  easterly  line  of  San 
Pedro  street,  twenty-seven  and  ninety-two  one  hundredths  feet 
southerly  from  a  point  where  the  southerly  line  of  the  lands  of  the 
San  Jose  Independent  Mill  and  Lumber  Company  strikes  said 
easterly  line  of  San  Pedro  street,  and  running  from  said  point  at 
right  angles  with  said  street  to  the  westerly  line  of  Market  street, 
thence  sQoug  the  line  of  lands  of  Cresta,  Eeed  and  San  Jose  In- 
dependent Mill  and  Lumber  Company  to  said  line  of  San  Pedro 
street,  and  thence  along  said  line  of  San  Pedro  street  southerly  twenty- ' 
-seven  and  ninety-two  one-hundredths  feet  to  place  of  beginning. 
Can  we  say  this  description  embraces  no  land,  and  the  sheriff  could 
place  no  one  in  possession  of  any  premises  ?    Can  we  say  the  line 
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back  from  Market  street  is  on  the  same  line  approaching  Market 
street?    We  think  not. 

The  judgment  is  affirmed. 

MoRBisoN,  G.  J.,  MgKee  J.,  and  Thobnton,  J.,  concurred. 

MoEiNSTBY,  J.,  GONGUBBmo.    I  coucur  in    the  judgment.    The 
mortgage  and  decree  contain  a  good  description. 

N. 
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Soatherly  line  of  tract  dewaribed  in  the  eompUunt. 
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Soatherly  line  of  lot  2. 
S. 

Treating  the  contract  of  the  defendants,  the  San  Jose  Independent 
Mill  and  Lumber  Company,  as  in  equity,  and  in  view  of  section  726 
of  the  code  of  civil  procedure,  a  contract  to  indemnify  the  mortgagor 
against  the  payment  of  any  deficiency  that  might  arise  under  a  fore- 
closure and  sale,  it  was  an  agreement  of  the  benefits  of  which  the 
mortgagee  could  avail  himself  upon  the  principle  of  subrogation  : 
Biddie  v.  Brizzolara,  64  Oal. ,  354. 

I  agree,  the  affidavit  of  service  was  sufficient. 

Boss,  J.,  ooncarred. 
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Nob.  9.560,  9.787. 

Estate  of  Seebrett,  Deobased. 

In  Bank.    Filed   Octobet^   9,  1886, 

Will— Deed— Copt  of  Dekd  and  Lviteb,  whjen  an  Oloobaphic  Will.— Prior  to  his 
death  deceased  executed  an  ordinary  deed  of  bargain  and  sale  of  certain  land  to  his  sister. 
The  deed  was  properly  acknowledqred  and  dated,  and  witnessed  by  two  witnesses,  but  never 
delivered,  and  was  not  entirely  in  the  handwriting  of  deceased.  Among  his  papers  was 
found,  enclosed  in  the  same  envelope,  a  copy  of  the  deed,  and  a  letter  to  his  sister,  each  in 
the  handwriting  of  the  deceased.  In  the  letter  the  following  was  written:  "  We  all  know 
life  is  uncertain;  and  we  don*t  know  the  moment  we  may  be  caUed  away.  *  *  *  I,  there- 
fore, want  you  to  know  you  are  provided  for  under  any  circumstances.  •  •  ♦  My  inten- 
tion is  to  provide  for  you  while  I  live,  the  same  as  I  have  always  done,  and,  hereafter,  if  it 
should  please  God  to  call  me  away,  yon  will  have  your  own  property  to  depend  on,  sufficient 
to  make  you  independent  while  yon  live."  Held,  that  the  deed  itself  was  inoperative  as  & 
will,  as  the  deceased  did  not  declare  to  the  witnesses  that  it  was  his  will.  That  the  copy  of 
the  deed,  and  the  letter,  taken  together,  showed  an  animtte  teatandi,  and  should  be  admitted 
to  probate  as  an  olographic  will. 

Appeal  from  orders  of  the  superior  oourt  of  the  city  and  county 
of  San  Francisco.    The  opinion  states  the  facts. 

A.  H,  Loughborough^  for  the  appellant,  in  No.  9,660. 

Joseph  Hvichinaon,  fVinans  dk  Belknap,  P.  O.  Murphy,  M.  O.  Has- 
&ett  and  Wright  dk  Cormac,  for  the  respondents. 

Josqph  Hutchinson,  Lloyd  dk  Wood,  M.  (7.  HaaseU,  P.  O.  Murphy^ 
for  the  appellant,  in  No.  9,735. 

A.  H,  Loughborough,  for  the  respondents. 

Mybioe,  J.  These  appeals  will  be  considered  together.  No. 
9,660  is  an  appeal  from  an  order  refusing  to  admit  an  instrument  to 
probate  as  the  will  of  the  deceased;  and  No.  9,736  is  an  appeal  from 
an  order  admitting  an  instrument  to  probate. 

The  following  appears  in  the  bill  of  exceptions  in  appeal  No.  9,660. 

''  Be  it  remembered  that  on  the  thirteenth  day  of  September, 
1883,  there  was  filed  with  the  clerk  of  said  superior  court  a  certain 
instrument  in  writing  which  was  in  words  and  figures  following,  to  wit : 

''  This  indenture,  made  this  twenty-sixth  day  of  April,  one  thou- 
sand eight  hundred  and  eighty- one,  between  Nicholas  Skerrett,  of 
the  city  and  county  of  San  Francisco,  state  of  California,  party  of 
the  first  part,  and  Anna  J.  Skerrett,  his  sister,  of  London,  England, 
party  of  the  second  part, 

••  Witnesseth:  That  the  said  party  of  the  first  part,  in  considera- 
tion of  the  love  and  affection  wnich  the  said  party  of  the  first  part 
has  and  bears  unto  the  said  party  of  the  second  part,  does  by  these 
presents  give,  grant  and  confirm  unto  the  said  party  of  the  second 
part,  and  to  her  heirs  and  assigns  forever,  that  certain  lot  [here  fol- 
lows description  of  real  estate],  together  with  all  and  singular  the 
tenements,  hereditaments  and  appurtenances  thereunto  belonging 
or  in  anywise  appertaining,  and  the  reversions,  remainder  and  re- 
mainders, rents,  issues  and  profits  thereof,  to  have  and  to  hold,  all 
and  singular,  the  said  premises,  together  with  the  appurtenances, 
unto  the  said  party  of  the  second  part,  and  to  her  heirs  and  assigns 
forever. 
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'  *  In  witness  whereof  the  said  party  of  the  first  part  has  hereunto 
set  his  hand  and  seal  the  day  and  year  first  above  written.'* 

^*  My  dear  Anna\  I  have  for  a  long  time  been  thinking  of  exeoat- 
ing  this  document.  TVe  all  know  life  is  uncertain,  and  we  don't 
know  the  moment  we  may  be  ^called  away.  Both  yon  and  myself 
may  live  for  many  years  to  come,  yet  we  know  not  the  time.  I 
therefore  want  you  to  know  yon  are  provided  for  under  any  circum- 
stances. 

''Now,  I  want  to  explain  the  particulars:  This  deed,  which  I 
send  you  a  copy  of,  is  all  regularly  made  out  and  witnessed  before 
a  notary  public.  Nothing  else  necessary  but  to  have  it  recorded, 
then  it  becomes  j^our  property,  which  can  be  done  any  moment,  if 
necessary.  My  intention,  however,  is  to  provide  for  you  while  I 
live,  the  same  as  I  always  have  done;  and  hereafter,  if  it  should 
please  God  to  call  me  away,  you  will  have  your  own  property  to  de- 
pend on,  sufficient  to  make  you  independent  while  you  live.  I  must 
now  conclude,  having  no  more  to  say,  and  am  joined  by  Mr.  Dixon 
in  wishing  you  health  and  happiness. 

' '  Your  affectionate  brother,  N.  Skebbett." 

A  witness  testified  as  follows: 

"After  Mr.  Skerrett's  death,  myself  and  Oaptain  Lees  examined 
his  box  in  which  his  deeds  and  other  valuable  papers  were  con- 
signed, to  discover  whether  there  was  any  other  will  than  the  one 
produced  here.  I  did  not  see  anything  that  had  reference  to  that 
except  that,  and  I  found  no  paper  purporting  to  be  a  will.  I  found 
in  the  drawer  of  his  desk  an  envelope  addressed  to  his  sister  Anna, 
containing  a  letter  and  copy  of  deed  to  her.  1  found  in  the  tin  box 
before  mentioned*  in  the  lower  part  of  the  same  desk,  a  deed  from 
him  to  her,  acknowledged  before  a  notary.  This  deed  was  in  an 
envelope,  endorsed  in  the  handwriting  of  Nicholas  Skerrett,  *  Deed 
of  Gift — Nicholas  Skerrett  to  Anna  Skerrett.'  Neither  of  these  ei\- 
▼elopes  was  sealed.  [The  witness  is  here  shown  the  said  instru- 
ment, which  was  filed  nerein  for  probate  as  aforesaid.]  This  is  the 
paper  which  I  found  in  the  drawer  of  Mr.  Skerrett's  desk,  enclosed 
m  an  envelope,  addressed  to  his  sister  Anna.  I  have  often  seen  him 
write,  and  I  Know  his  handwriting.  The  whole  of  this  instrument 
is  in  the  handwriting  of  Nicholas  Skerrett,  and  it  is  his  signature 
nbscribed  at  the  end.  The  address  on  the  envelope  was  also  writ- 
tan  by  him." 

It  was  also  in  evidence  that  the  sister  referred  to,  Anna  J.,  was 
in  indigent  circumstances,  and  that  the  deceased  had  made  remit- 
tances to  her  for  her  support.  The  deed  of  gift  which  was  referred 
to  was  executed  (except  as  to  deliveiv)  and  was  acknowledged;  it 
was  not  delivered,  but  was  found  in  a  box  of  the  deceased.  A  wit- 
ness testified  that  he  suggested  to  the  deceased  that  he  should  send 
the  deed  to  the  sister,  to  which  deceased  replied,  "  Well,  you  know 
she  will  have  it,  and  you  know  she  will  have  abundance." 

The  court  found  that  the  instrument  (copy  of  deed  and  letter)  was 
entirely  written  and  signed  by  the  hand  of  the  deceased,  that  it 
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was  not  dated,  and  was  not  a  will;  therefore  the  oonrt  refused  its 
probate. 

In  the  case  presented  in  the  appeal,  No.  9,735,  the  deed  itself, 
acknowledged  as  a  deed  and  witnessed  (not  the  copy  and  letter),  was 
offered  for  probate.  The  court  fonnd  its  execation  by  the  deceased 
in  the  presence  of  two  witnesses,  that  he  declared  the  same  to  be 
his  will,  that  they  signed  the  same  in  his  presence  and  at  his  request, 
and  admitted  the  same  to  probate. 

We  are  of  opinion  that  the  order  in  each  case  was  erroneous.  The 
deed  (proposed  in  9,735)  was  a  deed  of  gift,  and  contained  no  words 
of  testamentary  character.  It  was  invalid  as  a  deed,  because  not 
delivered;  it  was  not  a  will,  because  it  expressed  no  design  to  be 
other  than  a  deed.  The  evidence  was  insufficient  to  show  its  execa- 
tion as  a  will.  It  was  not  olographic,  and  the  evidence  was  insuffi- 
cient to  show  that  the  deceased  declared  to  the  witnesses  that  the  paper 
was  his  will.  The  instrument  proposed  in  No.  9,560,  taken  as  an 
entirety,  should  have  been  admitted.  It  was  written  entirely  by  the 
hand  of  the  deceased;  it  was  signed  by  him,  and  a  date  appears  at 
the  commencement.  Neither  the  copy  of  the  deed  nor  the  letter, 
taken  by  itself,  constitute  a  will.  The  one  is  not  testamentary  in  its 
character;  the  other  has  no  date;  but,  taking  them  together,  as  the 
deceased  left  them,  forming  one  document,  it  is  complete.  The  first 
2^  furnishes  the  date  and  the  latter  the  testamentary  character. 
We  think  the  following  words  clearly  show  an  animus  testancU^  viz. : 
'^  We  all  know  life  is  uncertain,  and  we  don't  know  the  moment  we 
may  be  called  away.  *  *  *  I,  therefore,  want  you  to  know  you 
are  provided  for  under  any  circumstances.  *  *  *  My  intention 
is  to  provide  for  you  while  I  live,  the  same  as  I  have  always  done, 
and  hereafter,  if  it  should  please  God  to  call  me  away,  ^oa  will  have 
your  own  property  to  depend  on,  sufficient  to  make  you  independent 
while  you  live." 

Doubtless,  the  deceased  had  it  in  his  mind,  when  he  executed  the 
deed,  to  send  it  to  his  sister  at  some  time,  thus  vesting  the  title  in 
her  in  his  lifetime;  but,  for  some  reason,  he  retained  it — perhaps 
so  that  he  could  sell  the  property  if  he  should  desire.  But  that  be 
intended  that  she  should  have  the  property  upon  his  death,  if  not 
sold  bv  him,  is  to  us  very  clear. 

SucE  being  the  case,  and  the  instrument  being  executed  with  the 

formalities  required  by  law,  it  is  entitled  to  be  admitted  to  probate. 

.  The  orders  and  motions  in  both  appeals  are  reversed,  and  tiie 

matters  are  remanded  with  directions  to  the  court  below  to  refuse 

Srobate  of  the  deed  by  itself,  and  to  admit  to  probate  tiie  copy  of 
eed  and  letter,  being  the  instrument  referred  to  as  proposed  in 
appeal  No.  9,560. 

MoKee,  J.,  MoBBisoN,  C.  J.,  Thobnton,  J.,  and  MoEinstbt,  J.» 
concurred. 
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No.  11,090. 

HaRBIGAN  V.   BOLTE. 

Dejwriment  Two.    Filed  October  9, 1886. 

An  Appeal  will  be  Dismissed  if  the  Notice  Thereof  is  Not  Signed  by  the  attorney  of 
record  of  the  appellant 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  the  citj 
and  oonnty  of  San  Francisco. 

B.  Percy  Wright  for  the  appellant. 

C.  H.  Parker^  for  the  respondent. 

Bt  the  Coubt.  Motion  to  dismiss  an  appeal  on  the  ground  that 
the  notice  is  not  signed  by  the  attorney  of  record.  We  do  not  con* 
aider  the  question  an  open  one  in  this  court. 

Appeal  dismissed  on  the  authority  of  Prescott  y.  Salthouse  et  oL., 
53  Cal.,  221. 


No.  8.849. 

Betnolds  V.  Betnolds. 

DepartmerU  Two.    FUed  Oet<4er  10, 1886, 

Reversal  of  Judgment— Repayment  of  Monet  Paid  Under.— When  judgment  is  re- 
versed on  appeal,  an  order,  under  section  957  of  the  code  of  civil  procedure,  for  the  repay- 
ment of  money,  will  not  be  granted,  unless  it  appears  that  the  money  was  paid  after,  and  m 
consequence  of  the  judgment  appealed  from. 

Motion  for  repayment  of  money.  For  the  opinion  in  which  th& 
judgment  was  reversed  see  6  West  Coast  Bep.,  57. 

•  Lajhghorne  dk  Miller,  for  the  motion. 
J.  P.  Hoge,  for  the  respondents  Sullivan  and  Whittemore. 

Mybick,  J.  Motion  for  an  order  for  the  repayment  of  money^ 
under  section  957,  code  of  civil  procedure. 

When  the  case  was  before  us  on  appeal  from  the  judgment: 
6  West  Coast  Bep.,  879;  we  reversed  that  part  of  the  judgment 
which  directed  the  payment  of  one  thousand  dollars  counsel  fees 
by  the  defendant  to  the  attorneys  for  the  plaintiff,  the  action  being 
for  a  divorce. 

It  does  not  appear,  from  the  affidavits  used  on  the  motion,  that 
the  money  waa  paid  after,  and  in  consequence  of,  the  judgment  ap- 
pealed from.  If  the  money  was  paid  in  consequence  of  an  order 
made  prior  to  the  judgment,  such  order  was  not  appealed  from. 

Motion  denied,  and  order  staying  remittitur  vacated. 

MoBBisoN,  C.  J.,  concurred. 

Thornton,  J.,  concurring.  I  concur  in  the  denial  of  the  motion 
herein  on  the  ground  that  the  motion  authorized  by  section  957, 
code  of  civil  procedure,  is  one  against  a  party  to  the  action,  and 
not  one,  as  this  is,  against  the  attorneys  of  a  pajrty. 
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SUPERIOR  COURT,  COUNTY  OF  SONOMA,  CALIFORNIA, 

CoLTON  V.  Stanford  bt  al. 

G.  Frank  Smith,  Stanly,  Stoney  dc  Hayes,  D,  M,  Delmas,  and  W.  2. 
Wallace,  for  the  plaintiff. 

S.  W.  Sanderson,  Creed  Haymond,  McAllister  &  Bergin,  Garber, 
Thornton  &  Bishop,  and  L.  D,  McKisick,  for  the  defendants. 

Temple,  J.  This  action  is  brought  to  rescind  a  contract  made  by 
the  plaintiff  as  executrix  and  general  legatee  of  David  D.  Golton, 
y^iih  the  individual  defendants,  August  27,  1879. 

This  was  a  settlement  made  by  such  defendants,  acting  for  various 
corporations  in  which  Golton  had  been  a  stockholder,  and  had  held 
various  official  positions,  with  the  estate  of  Golton.  It  was  also  an 
^reement  by  which  such  defendants  acquired  from  the  plaintiff 
certain  stocks  and  bonds. 

It  is  here  charged  that  this  contract  was  obtained  from  her  by 
fraud,  both  actual  and  constructive,  through  misrepresentations, 
concealment,  undue  influence,  and  under  mistake  both  of  law  and 
fact.  • 

The  pleadings  are  voluminous,  and  present  many  issues  of  fact. 
It  has  been  necessary  to  investigate  in  great  detail  the  affairs  of 
numerous  corporations  having  large  properties  widely  scattered, 
and  in  general  all  the  important  transactions  of  the  defendants  and 
their  associates  for  many  years. 

Whenever  an  issue  of  fraud  is  on  trial  wide  latitude  is  necessu'ily 
allowed,  for  such  charges  are  largely  proved  |by  inference.  The 
door  for  the  admission  of  testimony  was  still  more  widelv  opened 
here,  for  the  plaintiff  was  allowed  to  show  the  relations  which  had 
existed  between  her  husband  and  the  individual  defendants  Inr  evi- 
dence of  the  manner  in  which  they  transact  their  business  and  how 
they  had  built  up  and  managed*  their  many  railroads  and  other 
properties. 

In  the  difficult  task  of  sifting  this  immense  mass  of  evidence  and 
arriving  at  correct  conclusions  from  it,  my  sense  of  responsibility  is 
greatly  lessened  by  the  conviction  that  in  this  particular  case  it  is 
easy  for  either  party  to  have  every  issue  of  fact  and  law  fully  con- 
sidered by  a  higher  tribunal  with  every  advantage  possessed  by  the 
trial  court.  For,  vast  as  is  the  volume  of  testimony,  and  numerous 
and  complicated  as  the  issues  are,  and  widely  as  counsel  differ  as  to 
the  effect  of  the  testimony,  there  is  no  substantial  conflict  in  it. 

The  first  question  naturally  is,  what  issues  are  presented  by  the 
pleadings?    The  complaint  commences  with  the  averment  that  long 

[*  In  view  of  the  great  public  interest  manifested  in  this  case,  and  in  compliance  with  the 
request  of  numerous  members  of  the  bar,  the  publishers  of  the  West  Coast  Reporter  here- 
with present  to  their  subscribers  the  full  text  of  the  opinion  of  Judge  Temple.] 
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prior  to  October,  1871,  the  individaal  defendants,  and  Mark  Hop- 
kins; had  been  associated,  and  were  carrying  on  business  together 
as  copartners,  as  common  carriers,  in  constructing,  leasing,  equipping 
and  oi>erating  raibroads  and  steam  vessels;  owning  and  operating 
coal  mines  and  furnishing  railroads  and  steam  vessels  with  supplies, 
and  in  various  other  enterprises.  That  the  business  was  carried  on 
by  means  of  various  corporations,  organized  by  them,  as  deemed 
requisite  from  time  to  time,  or  of  which  they  obtained  control,  and 
in  each  and  all  of  which  they  owned  and  held  either  the  entire,  or  a 
large  majority  of  the  stock,  and  were  the  directors,  or  had  these 
positions  filled  by  their  servants,  selected  by  them  for  that  purpose. 
That,  in  consequence  of  the  use  of  the  corporate  agencies,  and  their 
manner  of  doing  business,  they  had  no  firm  name  or  partnership 
capital  stock  designated  as  such,  but  the  different  branches  of  their 
business  were  carried  on  in  the  names  of  the  respective  corporations 
used  by  them,  and  the  individual  interests  of  the  corporation 
were  measured  by  the  amount  of  stock  held  by  each  of  them  in  the 
respective  corporations,  and  the  profits  paid  and  divided  to  each 
partner  were  paid  as  dividends  on  the  shares  of  stock  held  by  each, 
and  by  way  of  salaries  paid  them  as  officers  of  the  corporations. 

That,  on  the  fifth  day  of  October,  1874,  owing  to  the  increase  of 
their  business,  they  desired  another  partner,  and  so  agreed  with 
€oltoQ  that  he  should  be  a  member  of  tne  partnership,  and  be  asso- 
ciated with  ihem  as  they  had  before  been  associated  with  each 
other;  and  to  effectuate  and  carry  into  operation  that  agreement, 
they  executed  an  agreement  in  writing,  exhibit  A,  and  Colton  .gave 
his  note  as  provided  in  the  agreement. 

From  that  time,  the  parties  became  partners,  carrying  on  basi- 
ness  together  through  the  same  and  similar  agencies  as  previously 
by  others;  and,  during  that  time,  Colton  put  in  large  sums  of  money, 
and  devoted  the  entire  of  his  time,  skill  and  abililty  thereto. 

Hopkins  died  on  March  29,  1878,  and  the  survivors  carried  on 
business  after  his  death  as  before. 

That  while  they  so  carried  on  business  together,  they  assumed 
4bid  sustained  relations  of  peculiar  and  intimate  personad  trust  and 
confidence,  each  toward  the  other,  and  to  the  business,  and  had  con- 
fidential information  and  control,  each  over  the  affiairs,  business 
and  property  of  the  others  connected  with  such  business;  and  a 
warm  personal  friendship  existed  between  them. 

The  complaint  then  proceeds  to  complete  the  charge  of  [fraud, 
duress  and  undue  influence  against  the  defendants,  but  there  are  no 
other  facts  alleged  from  which  it  could  be  claimed  that  the  relation 
of  the  parties  was  fiduciary.  This  is  important,  for  the  chief  com- 
plaint is,  that  defendants  owed  to  plaintiff  certain  duties  as  trustees, 
which  in  the  negotiations  and  compromise,  they  violated  or  failed  to 
perform,  and  that  they  took  advantage  of  the  relation  to  extort  un- 
fair terms  from  her. 

It  is  claimed  by  the  defendants'  counsel,  that  the  only  relation 
alleged  is  that  of  partnership,  and  that  we  cannot  consider  under 
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these  allegatioDS  any  other  relatioDs  of  tmst,  although  the  evidence 
properly  admitted  on  other  gronnde  wonld  be  sufficient  to  establish 
sach  relation. 

It  is  further  contended  that  the  partnership  relation  not  being 
proved  in  this  case,  and  no  other  fiduciary  relation  averred,  the  im- 
peached transaction  must  be  regarded  as  one  between  strangers. 

I  do  not  so  understand  the  rules  of  pleading.    The  plaintiflf  is  re- 

S[uired  to  state  the  facts  which  constitute  his  cause  of  action.  If  the 
acts  thus  stated  entitled  him  to  the  relief  demanded,  he  will,  upon 
due  proof,  recover,  although  he  may  have  in  some  respects  misap- 
prehended the  legal  effect  of  such  facts.  And  it  seems  of  little  con- 
sequence if  having  stated  facts  which  show  a  fiduciary  relation  he 
has  misnamed  that  relation. 

The  plaintiff  here  has  set  out  generally  the  business  carried  on 
and  the  mode  of  conducting  it,  the  preceding  contract  to  give  their 
services  and  the  mode  of  dividing  the  profits.  Evidently  from  these 
facts  the  court  will  infer  the  relations  of  the  parties.  And  these 
material  matters  being  stated  it  is  difficult  to  see  how  defendants 
could  have  been  misled. 

It  is  also  averred  in  the  complaint,  that,  it  having  been  agreed 
that  Colton  should  become  a  partner  to  effectuate  and  carry  out  that 
agreement,  exhibit  A  was  executed,  and  Colton  gave  his  note,  etc. 
It  is  now  contended  that  we  must  look  to  this  contract,  exhibit  A, 
alone,  to  determine  the  relations  which  existed  between  the  parties 
to  it.  Turning  to  that  contract  we  find  that  by  it  the  individual  de- 
fendants and  Mark  Hopkins,  sold  to  Colton  certain  stock,  and  that 
Colton  agreed  to  give  his  services  in  the  business  and  mauagement 
of  the  business  interest  of  such  corporations  as  all  should  be  in- 
terested in,  and  assume  certain  liabilities. 

;  It  seems  very  singular,  to  begin  with,  for  A  to  contract  with  B 
that  he  will  serve  C,  and  at  a  fixed  compensation,  without  reference 
to  the  wishes  of  C.  When  we  look  clearly  at  this  agreement,  or 
rather,  when  we  seat  ourselves  in  their  seats  and  take  the  contract 
by  its  four  corners,  and  read  it,  we  find  that  the  parties  did  not 
intend  to  become  the  mere  employees  of  certain  corporations.  It 
was  really  intended  as  an  agreement  to  stand  in  together  and  control 
such  corporations  in  the  personal  interest  of  the  parties  to  the 
agreement. 

The.  contract  does  not  specify  the  services,  and  evidently  they 
were  to  serve  each  other,  and  in  such  manner  and  in  pursuance  of 
such  policy  as  they  should  agree  upon  from  time  to  time  among 
themselves.  The  entire  understanding  was  not  reduced  to  vnriting, 
and  we  do  not  allow  plaintiff  to  add  to  or  var^  the  terms  of  the 
writing  when  we  admit  proof  of  their  actual  relations. 

The  same  method  of  reasoning,  which  shows  the  fallacy  of  plaint- 
iff's claim,  that' the  only  trust  relation  averred  is  a  partnership,  will 
dispose  of  the  claim  that  no  fraud  is  alleged  except  actual  fraud, 
ana,  therefore,  she  can  base  no  claim  for  relief  upon  proof  of  con- 
structive fraud.     Here,  too,  the  essential  matters  are  the  facts,  and 
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if  she  has  alleged  more  than  she  has  proven,  she  still  mast  have  her 
deoree  if  the  facts  which  are  averred  and  proven  entitle  her  to  it. 

If  these  amount  to  constructive  fraud  their  force  is  not  impaired 
because  of  the  added  circumstances  of  an  actual  interest  which  has- 
not  been  proven.  There  is  much  more  force,  however,  in  my  opin- 
ion, in  the  claim  of  defendants  that  many  of  the  charges  of  fraud 
upon  which  plaintiff  now  seeks  to  recover  are  founded  u()on  facts- 
not  only  averred  or  alluded  to  in  the  pleadings,  but  some  of  them 
upon  facts  concerning  which  no  such  claim  was  indicated  during 
this  lengthy  trial;  that  really  the  defendants  have  not  been  heard 
upon  some  of  the  issues  of  fact  upon  which  it  is  now  sought  to  base 
a  decree  against  them;  have  had  no  opportunity  to  explain  them,  to 
show  that  plaintiff  knew  all  about  them,  or  that  they  have  no  weight 
in  inducing  the  contract. 

No  rule  is  better  established  in  this  state  than  that  a  plaintiffj. 
claiming  relief  on  the  ground  of  fraud,  must  specify  with  some 
particularity  the  facts  upon  which  he  relies  to  prove  the  charge. 
This  rule  was  happily  stated  by  one  of  the  counsel  for  plaintiff 
during  the  tri|d. 

^  I^w,  the  plaintiff,  proceeding  against  the  defendant  upon  the 
grounds  of  fraud,  either  actual  or  constructive,  willful  or  legal 
merely,  by  this  proceeding  is  compelled,  by  well  understood  rules. 
of  pleading,  to  specify  in  her  complaint  the  particular  facts  upon 
which  she  relies  to  impeach  the  transaction  for  fraud.  She  is  com- 
pelled to  state  accurately,  and  somewhat  minutely,  the  circumstances^^ 
of  fraud.  As  your  honor  well  understands,  it  would  not  have  been 
sufficient  for  the  plaintiff  to  come  into  court,  and,  relyiDg  upon 
fraud,  to  have  merely  stated  fraud  in  general  terms.  She  must  state 
it  speoificallv.  She  must  state  particular  facts.  She  must  state 
particular  relations.  She  must  state  particular  violations  of  duty. 
llien,  having  done  so,  the  plaintiff  has  selected  her  own  battle^ 
ground.  She  has  selected  her  own  weapons.  The  defendants  are 
purely  upon  the  defense,  and  upon  the  ground  thus  selected,  and 
with  the  weapons  thus  chosen,  the  battle  of  fraud  or  no  fraud  is  to 
be  fought.  If  the  plaintiff  fail  to  prove  the  specific  circumstances 
of  fraud  which  she  has  alleged,  her  case  fails.  It  is  of  no  avail  to 
her  that  there  may  be  other  grounds  of  fraud;  that  had  she  selected 
other  weapons,  she  might  have  successfully  attacked  this  transac- 
tion. She  must  stand  or  fall  by  the  allegations  contained  in  this  • 
complaint. " 

It  is  true,  judgment  is  sometimes  entered  upon  a  state  of  facts 
different  from  those  in  the  complaint,  and  the  parties  are  allowed  ta 
amend  so  that  the  findings  will  correspond  witn  the  issues  made  by 
the  pleadings. 

If  a  different  version  of  the  transaction  is  set  out  in  the  answer^ 
it  may  be  adopted  if  it  will  be  sufficient  in  law  to  warrant  the 
plaintiff's  claim  for  redress.  So,  where  the  allegations  sufficiently 
mdicate  the  transaction  and  the  acts  which  are  said  to  constitute 
fraud,  but  these  are  inaccurately  set  out  in  some  of  their  details. 
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Here,  notwithstanding  the  inaocoraoies,  the  defendant  has  been 
made  aware  as  to  what  issues  he  mast  come  prepared  with  proofs. 

So,  too,  in  other  oases,  however  widely  the  facte  ma^  differ  in  de- 
tail, if  their  general  effect  is  the  same,  and  the  coort  is  able  to  see 
beyond  allqjnestion  that  the  defendant  has  not  been  misled  to  his  in- 
jury,  plaintiff  may  recover.  Generally,  in  this  class  of  cases,  the  plead- 
ings should  be  amended  before  the  evidence  is  closed,  but  in  no 
case  will  the  court  ever  find  a  decree  upon  the  finding  of  a  fact  which 
he  cannot  see  was  understood  by  all  parties  to  be  a  fact  in  issue  or 
was  admitted.  Certainly,  it  would  be  most  unjust  to  permit  a 
plaintiff,  after  the  testimony  has  been  closed,  without  a  hint  of  such  a 
claim,  to  work  out  from  the  evidence  entirely  different  therein  from 
those  stated  in  the  complaint  as  the  ground  of  liability  on  the  part 
of  the  defendante.  Especially  would  that  course  be  in  a  case  of 
this  character,  where  the  mass  of  testimony  is  so  great,  and  was 
admitted  upon  so  many  issues  which  were  made  in  the  pleadings. 

Plaintiff's  counsel  claimed  that  evidence  of  other  facte  is  admissi- 
ble if  they  tend  to  esteblish  the  plaintiff's  right  to  recover  in  its 
general  scope  and  meaning.  Of  course,  if  other  faotci  tend  to  prove 
the  allegations,  they  are  admissible. 

Otherwise,  I  do  not  understand  the  contention,  unless  it  be 
meant  that  evidence  will  be  received  if  it  tends  to  prove  any  fraud 
in  the  impeached  transaction.  This  would  entirely  do  away  with 
the  rule,  now  well  established,  that  the  plaintiff  must  state  the 
^  specific  facte  upon  which  it  relies;  must  point  out  the  acte  which  he 
claims  are  fraudulent,  the  duty  which  has  been  violated  and  the  par- 
ticular breach  of  it. 

Nay,  he  may  in  his  complaint  steto  facte  which  he  knows  cannot 
be  proven,  and  upon  the  trial  mav  rely  upon  a  totally  different  case. 

The  fact  that  as  a  rule  of  evidence  the  burden  of  proving  faiz 
dealing  is  on  the  defendant  does  not  affect  the  rule  of  pleading. 

It  rather  increases  the  necessity  of  having  the  breach  of  duty 
upon  which  the  plaintiff  relies  specificall}r  pointed  out.  Perhaps 
the  ingenuity  of  counsel  may  now  discover  in  this  record  many  &cto 
which  it  was  material  for  plaintiff  to  know,  and  which  it  was  not  proven 
^e  did  know.  It  would  be  hard  measure  for  a  defendant  to  be  re- 
quired, on  the  argument,  for  the  first  time  to  show  that  he  disclosed 
tacts  concerning  which  at  the  trial  there  was  no  alleged  dereliction 
and  no  hint  of  materiality  or  ignorance. 

There  never  was  a  case,  there  could  hardly  arise  one,  where  the 
rule  would  work  more  harshly  than  in  this  very  case. 

Take  for  instence,  the  matter  of  the  dividend  of  the  Western  De- 
velopment Company. 

The  complaint  charges  defendant  with  falsely  representing  the 
oorporation  as  insolvent,  that  a  certain  stock  and  bond  dividend  had 
been  improperly  declared,  and  would  be  revoked  to  enable  the  com- 
pany to  pay  ite  debte;  that  defendante  would  return  their  dividends, 
and  plaintiff  would  be  required  to  do  so. 
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The  answer  avers  that  the  dividend  was  improperly  declared,  there 
being  no  snrplns  on  hand  to  divide;  that  finding  it  had  been  done 
by  Oolton,  defendants  insisted  that  the  resolution  should  be  re- 
yoked,  but  finally  consented  that  it  might  stand,  under  promise  of 
each  to  the  others  that  in  case  any  or  all  of  the  bonds  should  be 
required  by  the  company,  they  would  return  them.  I  have  been 
niiable  to  find,  after  considerable  search  in  this  immense  record, 
that  anything  was  said  by  counsel  or  witness  which  would  indicate 
that  plaintiff  claimed  that  this  agreement  would  show  the  existence 
of  fiduciary  relations,  much  less  that  any  claim  to  relief  was  based 
npon  a  failure  to  communicate  the  fact  of  this  agreement  to  plaintiff. 
I  am  convinced  that  during  this  long,  wearisome  trial,  no  word  was 
uttered  by  way  of  complaint  that  either  Wilson  or  plaintiff  were 
ignorant  of  it.  Plaintiff,  when  on  the  stand,  was  asked  a  great  many 
questions  which,  with  the  answers,  fill  many  printed  pages,  whether 
she  knew  this  thing  or  the  other  before  she  signed  the  contract. 

Naturally,  counsel  would  expect  to  find  here  what  she  claimed  to 
be  fraudulent  concealments,  especially  if  there  were  any  such  mat- 
ters not  in  her  complaint.    I  do  not  find  this  matter  there  alluded  to. 

It  seems  plain  that,  until  the  evidence  was  closed,  defendant's 
attorneys  did  not  suspect,  and  had  no  reason  to  suspect,  that  any 
importance  was  attached  to  the  question  as  to  whether  this  fact  had 
been  disclosed. 

On  the  argument,  however,  plaintiff's  counsel  insist  and  urge  with 

Eat  force  that  the  failure  to  communicate  this  fact  was  such  a 
ach  of  duiy  as  of  itself  should  compel  the  court  to  decree  for 
plaintiff. 

The  case  is  all  the  worse  from  the  fact  that  no  one  could  read  the 
eyidence,  understanding  that  there  was  no  issue  upon  this  point, 
and  not  be  satisfied  that  both  Wilson  and  the  plaintiff  knew  all  about 
it.  While,  if  read  with  the  idea,  that  the  matter  was  in  issue,  the 
proof  might  be  insufficient  to  establish  the  fact.  Certainly,  on  this 
issue  the  defendants  have  had  no  day  in  court. 

But  it  is  said  that  the  fact  is  averred  in  the  answer.  But  the 
answer  contains  no  statement  as  to  whether  plaintiff  settled  in 
ignorance  of  the  fact;  nor  is  there  anything  there  to  suggest  an  issue 
upon  that  question. 

The  matter  of  the  unpaid  subscriptions,  so  far  as  concealment  is 
ooQcerned,  is  in  the  same  condition,  but  I  think  that  evidence  ad- 
missible on  another  ground,  of  which  I  will  presently  speak. 

As  already  suggested,  there  never  was,  to  my  knowledge,  a  case 
in  which  justice  required  the  rules  of  pleading  to  be  more  strictly 
enforced.  In  few  cases,  if  in  any,  have  there  been  so  many  issues 
of  fact,  or  has  there  been  so  much  testimony.  The  door  was  opened 
very  wide  for  the  admission  of  evidence. 

rlaintiff  was  allowed  to  show  a  partnership  or  other  fiduciary  re- 
lation from  the  manner  of  doing  business.  In  this  way  nearly  all 
the  important  transactions  of  the  defendants,  and  of  the  corporations 
which  they  controlled,  became  proper,  subjects  of  investigation. 
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How  few  and  simple,  comparatively,  were  the  issues  on  the  cases 
cited  here  by  plaintiff  as  authority  for  the  court,  to  disregard  the 
pleadings  and  to  enter  the  judgment,  which  the  eyidence  may  war- 
rant, upon  any  possible  theory  of  facts  which  the  ingenuity  of  counsel 
may  devise. 

in  Place  v.  Minster,  65  N.  Y.,  there  was  a  variance  as  to  the 
details  of  the  conspiracy.  It  turned  out  that  a  sale  was  made  to  one 
Sherlock,  who  was  to  convey  to  defendants,  instead  of  toL.  Minster, 
as  alleged.  It  was  not  really  a  variance,  even  as  to  the  conspiracy, 
but  only  as  to  the  details  of  the  plan  of  carrying  it  out.  It  made  no 
difference  whether  the  person  selected  to  pose  as  an  innocent  pur- 
chaser, was  one  or  the  other. 

It  was  such  an  inaccuracy  as  could  not  mislead.  The  facts  were 
few,  comparatively.  Such  was  the  case  in  the  other  authorities. 
The  court  would  easily  see  whether  the  parties  had  really  tried  the 
issues  upon  which  the  judgment  was  finally  based.  Here  the  evi- 
dence was  admitted  as  relevant  to  other  issues.  The  court  cannot 
say  that  defendants  would  have  had  no  further  proofs  had  they 
apprehended  the  full  extent  of  plaintiff's  claims. 

I  think  evidence  was  admissible  as  to  what  are  called  the  omitted 
assets  of  the  Western  Development  Company,  as  the  pleadings 
stand.  *  It  is  charged  that  defendants  represented  that  company  to 
be  insolvent  and  unable  to  pay  its  debts,  without  a  return  of  the 
dividends.  This  is  averred  to  be  a  misrepresentation.  The  evid- 
dence  was  clearly  relevant.  This  is  a  distinct  issue  from  the  charge 
of  concealment,  and  from  the  charge  that  exhibit  E  was  presented  as 
a  perfect  inventory  and  appraisement  of  all  the  assets  of  that  oomnany , 
and  that  plaintiff  thereupon  compromised,  supposing  that  she  Knew 
what  property  she  was  selling.  Treated  as  a  concealment  or  a  mis- 
representation as  to  what  the  assets  consisted  of,  it  was  incumbent 
upon  the  plaintiff  to  specify.  But  the  question  of  solvency  was  a 
different  issue,  and  moreover  was,  in  my  opinion,  one  of  the  very 
important  questions  of  fact  in  the  case.  The  fact  that  this  evidence 
was  properly  admitted  for  other  purposes,  cannot,  however,  enlarge 
the  scope  of  the  averments  in  the  complaint,  and  the  proofs  must  be 
considered  solely  in  reference  to  the  issues  there  made  and  tendered. 

After  stating  facts  calculated  to  show  the  relation  of  the  parties 
and  the  character  of  the  business  in  which  they  were  engaged,  the 
complaint  proceeds  to  charge  various  misrepresentations  made  to 
deceive  and  defraud  the  plaintiff. 

First — Colton  was  indebted  to  the  Bocky  Mountain  Goal  Sl  Iron 
Oompany  in  the  sum  of  one  hundred  and  eighty-one  thousand  eight 
hundred  and  two  dollars  and  ninety-nine  cents,  for  money  fraudu- 
lently appropriated  and  embezzled. 

Second — He  was  indebted  to  the  Western  Development  Oompany 
in  the  sum  of  twenty-six  thousand  six  hundred  and  eightv-six  dol- 
lars and  twelve  cents,  for  money  fraudulently  appropriated. 

Third — ^That  the  Western  Development  Oompany  was  insolvent 
and  unable  to  pay  its  debts. 
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Fourth — ^That  Colton  had  caused  the  Western  Development  Com- 
pany io  improperly  declare  a  stock  and  bond  dividend  without  the 
knowledge  of  defendants,  and  that  it  was  necessary  to  recall  this 
dividend  to  pay  the  debts  of  the  corporation,  and  that  the  defend- 
ants would  return  theirs. 

Fifth — ^That  four  hundred  and  eight  shares  of  the  stock  of  the  B. 
M.  C.  &  I.  Company  in  her  possession  did  not  belong  to  the  estate 
of  Colton,  but  were  held  in  trust  by  defendants  and  Mark  Hopkins' 
estate,  and  upon  their  paying  the  cost  price  they  were  entitled  to  an 
assignment  of  such  stock. 

Sixth — ^That  the  value  of  the  stock  and  bonds  received  bv  her 
from  her  husband's  estate  and  the  stock  pledged  to  pay  Cotton's 
note  for  one  million  dollars  was  insufficient  to  pay  Colton's  in- 
debtedness to  the  B.  M.  C.  &  I.  Company,  and  his  share  of  the  in- 
debtedness of  the  W.  D.  Company,  and  to  themselves  and  the  estate 
of  Mark  Hopkins. 

Seventh — That  Colton  had  commenced  robbing  them  from  the 
first  day  he  was  connected  with  them. 

Eighth — ^They  presented  exhibit  D,  as  marked  in  the  complaint, 
as  a  true  statement  of  Colton's  liability  to  the  corporation  named 
for  such  misappropriations. 

Ninth — ^They  presented  a  statement,  marked  in  the  complaint  as 
exhibit  E,  as  a  true  statement  and  account  of  the  assets  and  lia- 
bilities of  the  Western  Development  Company. 

Tenth — ^That  the  values  set  opposite  to  the  various  properties  or 
assets  in  exhibit  E  were  the  true  values  of  each  item  of  such  assets 
respectively;  and 

Eleventh — ^That  it  was  necessary  to,  and  they  did  intend  to,  and 
would  forthwith  cause  to  be  levied  upon  the  capital  stock  of  the 
Western  Development  Company  an  assessment  of  many  millions  of 
dollars. 

Then  followed  allegations  of  threats,  to  wit: 

That  they  would  attack  the  reputation  of  her  husband  and  blast 
his  memory  unless  she  complied  with  their  demands  and  gave  up 
certain  bonds  and  stock  and  paid  certain  alleged  indebtedness;  that 
they  would  stop  all  future  interest  on  the  bonds,  and  would  prevent 
their  sale  bv  her  and  take  forcible  possession  of  them;  that  they 
would  take  her  home  from  her  and  all  she  possessed  by  legal  pro- 
cess, in  satisfaction  of  the  indebtedness,  unless  she  assigned  all  the 
stock  and  bonds  received  from  her  husband's  estate  to  them. 

Of  course,  the  necessary  allegations  as  to  her  igaorance  of  the  real 
facts  and  her  reliance  upon  tne  representations  follow;  but  these 
matters  constitute  the  gravamen  of  the  complaint  and  all  the  specific 
charges  made,  unless,  inferential ly,  others  are  made  in  the  recitals 
of  facts  alleged  to  have  been  discovered  by  her  since  she  executed 
the  impeached  agreement.  She  avers  that  she  has  discovered  since 
the  agreement  that  by  it  they  obtained  great  and  unconscionable  ad- 
vantage over  her,  and  the  said  agreement  was  unjust  and  unfair;  that 
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she  had  discovered  the  following  facts,  of  which  she  was  ignoiantai 
the  time  she  signed  the  contract: 

First — ^That  the  million-dollar  note  was  entitled  to  a  credit  of  two 
hundred  and  fifty  thousand  dollars,  and  that  all  interest  on  the  same 
had  been  paid. 

Second — That  the  Western  Deyelopment  Company  had  divided 
twenty-one  millions  or  thereabouts  in  dividends,  and  had  on  hand  at 
the  time  of  Colton's  death  property  worth  twenty  millions,  subject 
to  an  indebtedness  of  eleven  millions  three  hundred  and  sixteen 
thousand  four  hundred  and  ninety-seven  dollars  and  twenty-two  cents. 

Third — ^That  immediately  after  the  death  of  Colton  the  Pacific  Im- 
provement Company  was  formed  by  the  defendants  for  the  express 
purpose  of  superseding  the  Western  Development  Company,  and 
which,  since  the  assignment  to  it  of  the  contracts,  etc.,  of  that  com- 
pany, has  earned  twenty  millions  of  dollars,  or  thereabouts,  from 
the  business  diverted  from  the  Western  Development  Company  by 
the  defendants.  By  these  acts  the  defendants  sought  to  deprive  the 
partnership  of  such  earnings  and  to  depreciate  the  assets  of  the  cor- 
poration, and  so  to  embarrass  the  plaintiff  and  defraud  her. 

Fourth — ^That  the  Western  Development  Company  was  never  in- 
solvent, but  had  always  been  prosperous. 

Fifth — ^That  her  stocks  and  bonds  were  of  greater  value  than  de- 
fendants had  represented  and  that  defendants  had  always  known 
their  representations  to  be  false.  They  had  been  appraised  much 
higher  in  the  Hopkins  estate,  in  which  appraisal  the  defendants 
had  been  consulted.  This  inventory  had  been  retained  by  the  de- 
fendants, and  she  was  not  allowed  to  consult  it. 

Sixth — ^That  Colton  did  not  hold  the  four  hundred  and  5©iglit 
shares  of  B.  M.  C.  &  I.  Co.'s  stock  in  trust  for  the  defendants  and 
Mark  Hopkins,  but  that  stock  belonged  wholly  to  Colton  and  was 
worth  forty  thousand  and  eight  hundred  dollars. 

Seventh — That  Colton  was  not  indebted  at  all  to  the  B.  M.  C.  & 
I.  Co.  or  to  the  W.  D.  Co.,  as  defendants  had  charged,  and  had  not 
appropriated  any  money  from  either  corporation,  and  such  were 
created  after  Colton 's  death  to  coerce  her  into  executing  the  contract. 

Eighth — ^The  exhibits  of  the  condition  of  the  Western  Develop- 
ment Company  were  false  and  untrue  and  the  property  undervalued 
by  the  direction  of  the  defendants  to  deceive  the  plaintiff  as  to  the 
true  condition  of  her  husband's  affairs.  These  alleged  misrepresen- 
tations, threats  and  discoveries  contain  all  the  charges  a^nst  the 
defendants,  and  upon  such  of  these  as  appear  to  be  established  she 
must  recover,  if  at  all. 

Appended  to  the  complaint  are  exhibits  D  and  E.  D  contains  a  list 
of  the  misappropriations  or  indebtedness  charged  against  Colton  in 
favor  of  the  Booky  Mountain  Coal  and  Iron  Company  and  the  West- 
ern Development  Company.  E  is  a  list  of  the  assete  of  the  West- 
em  Development  Company,  with  the  values  appended  to  each  item. 

Limiting  our  inquiries  to  the  issues  made  in  the  pleadimo^s,  or  at 
least  to  such  as  both  understood,  or  ought  to  have  understood,  to  be  at 
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issae,  the  inquiry  wbioh  naturally  suggests  itself  first  is:  What  re- 
lation did  the  parties  tq  the  assailed  contract  bear  to  each  other  at 
the  time  it  was  executed?  Were  the  individual  defendants  the 
trustees  of  the  plain tifi,  and  were  they  charged  with  certain  duties 
to  her  in  those  transactions  which  prevented  their  dealing  as  stran- 
gers, and  the  non-performance  of  which  would  render  the  contract 
void  at  her  option  ?  It  seems  to  me  quite  obvious,  to  begin  with, 
that  the  relations  between  Colton  and  his  associates  in  regard  to 
the  various  enterprises  inaugurated  and  carried  on  by  them  in  pur- 
snance,  necessarily,  of  agreed  plans,  and  for  definite  purposes,  were 
to  some  extent  fiduciary. 

A  business  association  can  hardly  be  imagined,  the  i)urpose  and 
character  of  which  and  the  modes  of  carrying  on  which  implied  and 
necessitated  a  greater  degree  of  actual  confidence  than  that  which 
existed  between  Colton  and  the  individual  defendants.  Certainly 
exhibit  A  does  not  state  fully  the  purpose  of  the  contract  then  made,, 
nor  the  character  of  the  services  the  parties  to  it  were  expected  to* 
render.  They  agreed  with  each  other  that  they  would  all  serve 
certain  corporations,  but  they  did  much  more,  and  much  more  must 
have  been  definitely  understood  by  the  parties  when  they  executed 
that  contract.  Why  should  they  contract  with  each  other  that  all 
should  serve  certain  corporations  ?  How  could  they  become  em- 
ployees, unless  the  corporations  would  employ  them,  or  how  could 
these  individuals  contract  for  the  corporations  as  to  the  salaries  to 
be  paid  ?  Evidently  they  had  agreed  to  co-operate  with  each  other 
in  acquiring  the  control  of  the  corporations,  and  they  agreed  to  co- 
operate afterwards  in  their  management.  This  implied  accord, 
consultation,  agreement  in  an  object  to  be  accomplished,  working 
with  and  for  each  other.  There  was,  to  some  extent,  mutual  em- 
ployment, mutual  agency.  Perhaps  there  was  no  very  definite  plan 
agreed  upon  in  all  its  details;  but  there  was  evidently  a  system  of 
roads  for  the  Pacific  Coast  and  such  transcontinental  lines  as  they 
might  be  able  to  control.  In  detail  they  must  have  been  indefinite, 
subject  to  frequent  change  and  adjustment  as  all  should  agree  from 
time  to  time. 

At  first,  of  course,  the  Central  Pacific  and  the  Southern  Pacific 
were  matters  of  chief  interest,  and,  perhaps,  have  continued  to  be; 
stiil,  they  are  but  part  of  a  system  of  roads  which  they  have  con- 
templated and  have  built  and  constructed.  Their  projects  have 
pn^bably  grown  with  their  enterprises  and  been  frequently  changed. 
Necessarily  they  have  been  in  constant  consultation,  and  as  each 
i:e\v  scheme  was  determined  upon,  each  seemed  to  have  had  hi» 
l)art  in  the  work,  though  apparently  as  each  party  then  decided  for 
himself  whether  he  would  go  into  it.  There  seems  to  have  been  no> 
power  in  the  majority  to  commit  any  one  to  a  project  until  he  ap- 
proved it.  The  rule  was  as  laid  down  in  one  of  the  lettens,  "in  what 
we  do  we  should  all  agree."  They,  therefore,  must  have  had  at  the 
time  the  contract  was  signed  on  October  5,  1874,  some  general  idea 
of  the  enterprise  they  were  embarking  in,  and  each  did  embark  in 
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the  enterprise  in  the  belief  of  the  willingness  of  the  others,  and  in 
confidence  of  the  integrity  and  fidelity  of  each.  The  advantage 
gained  or  sought  was  co-operation,  and  the  essence  of  the  con- 
tract and  of  the  relation  was  confidence  and  reliance  upon  each 
other.  Thus  filling  the  very  definition  of  a  trust,  they  formally 
agreed  to  give  their  services  to  certain  corporations,  but  they  evi- 
dently meant  that  they  should  assist  each  other  in  controlling 
and  managing  the  corporations  in  such  a  manner  as  would  make  the 
corporations  serve  themselves.  But  they  evidently  had  plans  beyond 
the  scope  of  any  existing  corporations,  and  when  they  agreed  to 
serve  certain  corporations,  named  and  unnamed,  they  also  intended 
to  create  such  new  corporations  (as  in  the  course  of  events)  they 
should  find  necessary  or  deem  advisable  to  the  realization  of  the 
larger  scheme  which  transcended  all  the  corporations.  The  con- 
tract really  meant  that  all  should  assist  in  these  designs.  As 
directors  or  employees  of  the  cor^^orations  named  in  exhibit  A,  they 
could  not  organize  other  corporations. 

The  Western  Development  Company  owned  all  the  stock  in  vari- 
ous other  corporations,  but  none  of  these  other  corporations  were 
or  could  have  been  organized  through  its  corporate  action,  or  by  its 
stockholders  acting  as  such.  The  parties,  therefore,  evidently  in- 
tended to  secure  the  co-operation  of  all  in  matters  entirely  beyond 
the  province  of  any  corporation.  They  agreed  in  effect  to  consult 
and  conjointly  to  organize  new  corporations  and  to  inaugurate  new 
enterprises  as  they  should  all  agree.  It  is  not  of  conspqiaence 
whether  such  an  agreement  could  have  been  enforced.  They  volun- 
tarily' acted  upon  it,  and  we  are  now  concerned  with  the  consequent 
relations.  In  the  management  of  the  completed  roads  also,  it  was 
evidently  intended  that  the  services  rendered  the  particular  corpo- 
ration  should  be  different  from  those  of  a  mere  employee  of  that 
corporation. 

The  branch  roads  were  to  be  run  as  such,  subordinate  to  the 
principal;  and  it  will  be  seen,  or  may  be,  from  this  evidence,  that 
leases  were  made  and  rentals  fixed  entirely  in  reference  to  other 
matters  than  the  value  of  the  use  of  the  road  to  either  of  the  parties 
in  the  lease.  Thus  one  short  road  which  only  earns  during  the  year 
the  gross  sum  of  about  ten  thousand  dollars  is  leased  to  the  Central 
for  twenty-five  thousand  dollars,  to  enable  it  to  pay  interest  on  its 
bonded  indebtedness.  The  character  of  the  Western  Development 
Company — the  first  corporation  organized  after  Colton  joined  the 
defendants,  and  which  was  formed  because  of  his  accession,  and 
took  the  place  of  the  Contract  and  Finance  Company — further  illus- 
trates the  relation  of  these  parties. 

It  was  incorporated  in  December,  1874,  for  the  declared  purpose 
^'of  carrving  on  the  construction,  manufacturing,  mining,  mercan- 
tile, meclianical,  banking  and  commercial  business  m  all  its 
branches,  receiving  deposits  of  money  and  loaning  the  same;  pur- 
chasing, owning  and  holding  real  property,  improving  and  selling 
the  same;  the  construction, leasing  and  operating  all  kinds  of  pub- 
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lie  and  private  improvements,  such  as  railroads,  wagon  roads,, 
bridges,  terries,  wharves,  shutes,  piers,  telegraph  lines,  canals,' 
ditches  for  drainage,  agricnltaral,  mining,  navigation  or  other  pur- 
poses; bnying  and  selling  and  constructing  all  kinds  of  public  and  pri- 
vate dwellings;  buying  and  selling  and  dealing  in  all  kinds  of  public 
and  private  stocks,  bonds  and  securities." 

The  range  of  powers  in  this  corporation  seems  to  have  been  made 
as  large  as  possible,  that  it  might  become,  as  near  as  a  corporate 
body  could,  the  universal  factor  of  the  parties  associated  by  the 
agreement  of  October,  a.  d.  1874.  It  does  not  represent  by  any 
means  all  that  that  association  evidently  intended,  but  it  shows 
the  great  variety  of  enterprises  they  then  thought  it  possible  they 
might  engage  in,  and  that  corporation,  in  enterprises  or  speculations, 
was  the  one  distinctly  understood  purpose  of  that  association. 

But,  as  it  is  claimed  that  this  corporation  was  itself  a  partnership, 
masquerading  under  a  corporate  mask,  or  if  not  a  partnership,  it 
was  of  such  a  character  as  at  least  would,  and  did,  of  itself,  consti- 
tute the  stockholders  trustees  for  each  other,  we  will  examine  it  a 
Utile  more  closely.  It  was  a  close  corporation,  having  fifty  thou- 
sand shares  of  stock  of  the  nominal  value  of  one  hundred  dollars 
each.  No  assessment  was  ever  made  on  the  stock,  nor  was  any  con- 
templated as  probable.  The  capital  required  was  agreed  to  be  fur- 
nished by  the  associates,  in  proportion  to  their  stock,  by  deposits 
made  with  the  company. 

Each  party  seemed  to  have  the  power  to  withdraw  the  deposits  to 
some  extent,  as  his  necessities  would  require,  and  it  evidently  was 
not  expected  that  deposits  should  be  kept  equal,  for  interest  was 
allowed  by  the  company  upon  deposits  for  the  purpose  of  compen- 
sating any  inequality  wnich  might  exist  in  the  amounts.  Neverthe- 
less, it  certainly  must  have  been  intended,  and  the  parties  must 
certainly  have  understood,  that  each  was  under  some  obligation  to 
contribute  about  his  share.  It  was  probably  expected  that  they 
would  not  be  very  exacting,  but  yet  tnere  could  hardly  have  been 
an  agreement  that  any  one  could  be  at  liberty  to  contribute  nothing, 
or  very  little,  while  the  others  were  giving  all.  They  needed  money. 
It  seems  always  to  have  been  the  important  question  with  them  : 
How  could  they  get  enough  for  their  necessities  ?  And  I  find  noth- 
ing in  the  evidence  or  in  the  circumstances  of  the  parties  to  warrant 
the  inference  of  an  agreement,  express  or  implied,  that  in  no  event 
would  there  ever  be  an  assessment.  Had  either  one  failed  to  con- 
tribute, I  see  nothing  to  have  prevented  the  others  from  enforcing 
the  contribution  by  a  call. 

Ten  thousand  shares  were  issued  to  each  of  the  other  parties,  but 
none  to  Golton,  but  the  other  ten  thousand  shares  were  issued  to 
one  of  the  nominal  corporators,  an  employee  of  the  company,  by 
him  endorsed  in  blank  and  left  with  the  secretary.  Golton,  how- 
ever, entered  at  once  into  the  emplo^entof  the  company,  became, 
in  fact,  its  chief  manager,  and  acted  in  all  respects  as  though  it  was 
one  of  the  corporations  in  which  all  were  interested  and  contem- 
plated by  the  contract  in  exhibit  A. 
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In  October,  1876,  in  pursuance  of  a  provision  in  the  original  con- 
tract of  October,  1874,  the  others  gave  Colton  notice  of  rescission  of 
that  contract.  The  consequence  seems  to  have  been,  not  that  Col- 
ton then  withdrew  from  the  railroad  business,  but  that  soon  after  he 
paid  near  fifty  thousand  dollars  to  S.  H.  H.  &  C.  for  an  interest  in 
the  Western  iDevelopment  company ;  that  five  thousand  five  hundred 
and  fifty-five  and  five-ninths  shares  of  the  ten  thousand  shares  prac- 
tically then  unissued  were  issued  to  him  and  the  remainder  to  S.  H.  H. 
&  0. ;  that  Colton  deposited  over  three  hundred  thousand  dollars  with 
the  company,  and  the  contract,  exhibit  A,  was  executed  and  dated 
back  to  October,  1874,  to  take  the  place  of  the  original  contract, 
which  had  contained  the  power  to  the  other  parties  to  rescind.  This 
transaction  made  Colton  the  owner  of  one-ninth  of  the  stock  of  the 
W.  D.  Company,  while  each  of  the  other  parties  had  two-ninths. 

It  is,  perhaps,  of  no  great  consequence  in  this  case,  but  one  can 
hardly  resist  the  impression  that  it  was  at  first  intended  that  Colton 
should  have  an  equal  share  with  the  others,  but  that  he  was  not 
able  to  contribute  nis  proportion,  and  that  the  notice  to  rescind  was 

S'ven  in  consequence  of  this  failure,  and  the  final  arrangement  was 
e  compromise  made. 

At  all  events,  the  corporation  continued  to  be,  as  it  had  been,  the 
almost  universal  agent  of  tiie  associates  in  the  accomplishment  of 
the  schemes  which  I  think  were  contemplated  when  the  parties  first 
contracted  for  the  co-operation  of  each  other  in  the  contract,  ex- 
hibit A. 

They  have  built  many  railroads,  steam  vessels,  fences  and  bridges, 
repaired  wharves,  docl^  and  steamboats — in  fact,  have  done  eveiy- 
thmg  in  the  way  of  construction,  repairing  or  furnishing  that  their 
extensive  business  has  required. 

It  has  had  surveys  made  where  it  was  constructing  no  roads.  It 
has,  in  fact,  furthered  the  designs  of  the  associates  before  they  had 
found  expression  in  any  corporate  organization  or  any  contract  with 
the  company. 

The  new  companies  were  frequently,  or  at  least  sometimes,  formed 
by  the  employees  of  the  W.  D.  Co.,  posing  as  corporators,  and  then 
as  directors. 

The  new  company  then  contracting  with  its  virtual  creator  to 
build  and  furnish  its  road  for  all  its  stock  and  a  certain  amount  of 
bonds  per  mile,  the  working  capital  was  furnished  by  deposits  made 
by  the  corporators  as  before  mentioned.  These  constituted  the 
working  capital,  but  always  appeared  on  the  books  of  the  company 
as  indebtedness  due  the  depositors. 

Thus,  when  exhibit  E  was  made  out  it  showed  an  indebtedness  ad 
follows : 

To  estate  Mark  Hopkins $4,087,692  10 

To  Charles  Crocker 2,219,541  79 

To  Leland  Stanford 1,763,734  85 

To  C.  P.  Huntington   3,519,701  42 

To  estate  Colton 319,860  33 

To  S.  H.  H.  &  C 298,208  36 
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But  while  the  Western  Development  Company  seems  to  have  been 
gotten  up  to  carry  out  and  realize  the  projects  for  which  the  parties 
associated  themselves  by  exhibit  A,  and  while  it  was  managed  almost 
like  a  partnership,  to  accomplish  their  common  purposes  and  to 
serve  their  personal  ends,  it  nevertheless  was  a  corporation  and 
transacted  its  business  as  a  ^corporation,  going  through  with  all  the 
corporate  forms.  The  officers  were  the  mere  employees  of  the  asso- 
ciates (a  term  which  I  use  for  convenience,  meaning  only  the  parties 
to  contract — exhibit  A),  and  implicitly  obeyed  the  directions  of 
either  one  of  them.  But  such  directions  were  generally,  where  nec- 
essary, reduced  to  the  form  of  corporate  resolutions. 

The  contracts  under  which  they  nave  performed  such  an  amount 
of  labor  and  secured  so  many  millions  of  assets  were  with  their  own 
creatures,  or,  at  least,  with  corporations  practically  belonging  to  the 
associates.  The  contracts  were  of  course  all  voidable,  at  the  option 
of  either  party  to  them,  only  neither  part^  had  voice  or  volition 
against  the  associates.  It  ma^  be  said  that  m  effect  these  associates 
organized  corporations  and  built  railways,  taking,  as  they  had  a  right 
to  do,  all  the  stock  and  such  amount  of  bonds  as  they  saw  fit  to  en- 
cumber their  property  with.  Perhaps,  in  a  proper  case — that  is, 
where  it  was  necessary  to  do  justice — the  court  would  disregard 
these  corporate  forms  and,  reaching  beyond  them,  grasp  the  sub- 
stance. 

If  it  were  necessary  to  enforce  some  contract  in  relation  to  these 
matters  made  between  themselves,  perhaps  the  court  would  do  so. 
But  often,  perhaps  generally,  forms  are  made  to  secure  rights.  Are 
these  corporations  here  mere  forms,  or  do  they  and  were  they  in- 
tended to  constitute  and  show  the  relations  of  these  parties* to  each 
other?  The  law  of  the  state  authorizes  corporations  for  any  pur- 
pose for  which  men  may  lawfully  associate  themselves.  There  is 
then  no  business  which  it  is  possible  for  a  copartnership  to  conduct 
which  may  not  be  carried  on  by  a  corporation.  I  see  no  reason 
why,  when  persons  have  determined  to  embark  in  any  kind  of  busi- 
ness together,  they  may  not  determine  for  themselves  whether  the^ 
will  do  so  as  partners  or  as  stockholders  in  a  corporation.  And  if 
they  have  so  chosen,  I  do  not  comprehend  how  the  court  can  disre- 
gard the  relation  they  have  contracted  and  force  upon  them  those 
they  have  declined  to  enter  into.  The  case  cited  falls  far  short 
of  the  exigencies  of  the  plaintifiTs  case  in  this  respect.  In  both  of 
the  cases  cited  from  this  state  there  was  an  antecedent  agreement, 
to  carry  out  which  in  part  the  corporation  was  formed.  The  parties 
to  the  agreement  were  the  only  stockholders;  some  one  of  the  con- 
tracting parties  attempted  to  avoid  liability  or  defeat  the  contract 
on  the  ground  that  this  corporation  they  have  created  as  an  instru- 
ment to  carry  into  eflfect  this  very  agreement  is  now  a  third  party 
and  not  bound  by  the  agreement  as  not  a  party  to  it. 

The  court,  in  effect,  said  justice  shall  not  be  defeated  by  this 
merely  formal  thing.  It  really  only  represents  yourselves.  We 
will  look  behind  the  form  to  the  substance.     The  contract  shall  not 
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be  defeated  by  this  mere  technicality.  The  case  of  Short  ▼. 
Baudry  hardly  amounted  to  this.  There  the  corporation  was,  and 
was  created  only  to  act  as  a  naked  trustee  of  the  legal  title,  the 
beneficial  interest  being  all  the  .time  in  the  partnership,  and  it  would 
seem  that  whole  matter  might  have  been  settled  without  the  com- 
ments made.  Here  there  is  no  question  of  an  antecedent  contract, 
with  the  enforcement  of  which  the  corporate  entity  stands  in  the 
way.  It  is  not  an  obstruction  which  can  embarrass  the  court  in 
granting  relief,  which,  but  for  such  technicality,  the  party  woald  be 
entitled  to.  They  are  to  be  made  to  vanish  from  sight  to  show  what 
the  rights  of  theparties  are,  or  rather  to  fix  upon  the  defendants 
obligations  which  they  deliberately  decline  to  assume,  and  not  be- 
cause they  stand  in  the  way  or  obstruct  the  court  in  ascertaining 
and  securing  the  rights  of  the  parties.  All  the  parties  were  .evi- 
dently unwilling  to  assume  towards  each  other  the  relation  of 
partners.  The  law  offered  them  the  choice  to  become  stockholders 
in  a  corporation,  and  they  deliberately  contracted  that  relation. 
The  same  business  could  have  been  carried  on  in  either  form,  and, 
if  the  corporation  were  a  close  corporation,  in  pretty  much  the  same 
manner,  except  as  to  the  authority  of  the  managers;  but  this  makes 
all  the  difference  in  the  world  as  to  the  relation  of  the  parties. 

But  one  position  of  the  plaintiff  is,  admitting  that  these  are  all 
corporations  and  are  to  be  treated  as  such,  still  they  are  but  the 
instrumentalities  of  a  copartnership,  which  was  created  by  the 
association  of  Oolton  with  the  defendants  and  Mark  Hopkins.  The 
individuals  were  partners,  and,  in  consequence  of  the  corporate 
agencies  used  by  them,  they  had  no  firm  name  or  partnership,  capi- 
tal designated  as  such,  and  the  individual  interests  of  the  partners 
were  measured  by  the  stock  held  by  each  in  their  respective  corpo- 
rations, and  the  profits  of  the  ][)artnership  were  paid  by  way  of  divi- 
dends on  the  shares  of  stock  in  the  various  corporations  held  by 
each  respectively.  I  see  no  mention  of  business  in  the  complaint 
carried  on  by  these  parties  except  corporate  business.  Begarding 
these  companies  as  corporate  entities,  it  is  difficult  to  see  how  there 
can  be  any  other  relation  between  the  parties,  so  far  as  the  business 
of  each  corporation  is  concerned,  than  that  of  co-stockholders. 

I  am  not  now  saying  that,  taking  the  entire  group  of  companies 
together,  there  may  not  have  been  here  some  sort  of  fiduciary  re- 
lation ;  but  am  speaking  now  of  the  definite  relation  of  co-partnership  to 
carry  on  business.  The  complaint  answers  that  of  common  carriers; 
but  this  we  find  entirely  in  these  corporate  instrumentalities  which 
entirely  manage  them,  and  are  fully  adequate  to  the  occasion,  with- 
out the  partnership.  What  is  the  business  beyond  the  scope  of  the 
business  of  the  corporations  in  which  they  become  mere  instramen- 
talities  ?  Bring  us  the  books  of  this  larger  business  and  show  us 
its  profits.  What  is  there  earned  which  is  not  corporate  property? 
By  averment,  all  the  profits  are  corporate  profits,  and  are  divided 
among  the  stockholders  as  the  profits  of  other  corporations 
divided. 
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I  can  nnderstand  how  a  corporation  may  be  made  an  instramen- 
talitj  of  a  partnership.  These  railroad  companies  are  used  as  in- 
strumentalities by  many  partnerships.  Bat  1  cannot  comprehend  a 
partnership  which  has  no  firm  name,  no  capital  stock,  no  business, 
and  earns  no  profits  and  incurs  no  loss.  Take  the  case  of  loss* 
How  can  there  be  a  partnership  loss?  Their  profits  are  as  stock* 
holders,  and  their  losses  would  be  of  the  same  character.  What 
liabilities  do  they  incur  except  as  stockholders  ?  The  fact  that  they 
have  sometimes  borrowed  monej  on  their  individual  notes  for  the- 
corporation  would  not  affect  this  question.  Any  stockholder  may 
do  that.  And  will  it  be  contended  that  if  the  majority  holders  of 
stock  consult  as  to  the  policy  of  the  corporation  and  agree  together 
to  enforce  such  policy,  that  they  thereby  became  partners.  I  can 
see  no  reason  wh^  the  averments  of  the  complaint,  as  to  the  mode 
of  conducting  this  alleged  copartnership  and  the  divisions  of  pro- 
fits, would  not  fit  any  case  where  there  is  such  consultation  as  well 
as  this.  It  seems  to  me  this  is  a  misuse  of  the  term  instrumentality. 
The  proper  object  of  such  corporation  is  to  make  money  for  its 
stockholders,  through  corporate  business,  as  other  corporations  do. 
To  say  that  the  associates  use  these  corporations  only  for  that 
that  purpose  is  to  say  that  they  are  acting  only  as  stock- 
holders. A  corporation  must  be  made  to  serve  some  other  business^ 
to  constitute  it  an  instrumentality  in  the  sense  in  which  the  word  is 
used  in  the  complaint.  I  have  not  the  faculty  to  grasp  the  idea  of 
a  partnership  whose  business  consists  in  controlling  a  number  of 
corporations  for  the  purpose  simply  of  enabling  the  corporations  to 
make  money  for  their  stockholders  in  the  legitimate  business  for 
which  they  were  respectively  incorporated..  Fiduciary  relations 
may  exist  between  stockholders  of  various  corporations  who  have 
associated  themselves  to  control  such  corporations  and  make  them 
work  in  harmony;  but  they  would  not  be  partners. 

And  so  I  conclude,  although  the  corporations  managed  by  these 
associates  cannot  be  regarded  as  partnerships,  nor  as  mere  instru- 
mentalities of  a  partnership  between  such  associates,  the  relation 
between  the  parties  has  nevertheless  been  of  a  fiduciary  character. 
I  think  it  already  appears  that  the  parties  to  the  agreement,  exhibit  A, 
intended  something  more  than  to  procure  situations  for  each  other's 
employees  in  various  corporations.  They  had  designs  not  stated  in 
that  paper,  which  were  the  real  purposes  of  the  association.  The 
fiduciary  relation  must  have  existed  under  our  code  as  to  these  pro- 
jected enterprises  and  the  management  of  the  system  of  roads  they 
had  built  and  acquired.  The  facts  at  once  suggest  to  our  minds  the 
obligations  of  fidelity  due  from  each  to  the  common  enterprise. 
Neiwer  would  have  been  at  liberty  to  do  anything  to  defeat  the  ob- 
jects of  the  association.  Each  had  invested  his  money  and  ex- 
pended his  labor  in  reliance  upon  the  fidelity  of  the  others. 

But  if  a  trust  relation  of  this  character  existed  between  these  asso- 
ciates, what  was  the  relation  of  the  survivors  upon  the  death  of 
Colton  to  his  representative  ?    At  his  death  the  association  was  en- 
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tirely  ended.  It  was  a  case  where  confidence  was  given  for  confi- 
dence, service  for  service.  There  was  no  property  belonging  to  the 
associates  as  such.  No  power  over  the  affairs  of  Mrs.  Colton  or  the 
•estate  of  D.  D.  Colton  survived  his  death.  His  position  was  one  of 
great  power  over  many  things  through  this  mutual  confidence.  She 
was  merely  a  stockholder  in  various  corporations.  It  is  true,  they 
continued  to  be  virtual  directors  of  these  corporations,  as  they  and 
Colton  had  previously  been.  But  this  no  longer  depended  upon  any 
confidential  relations  with  the  holders  of  Colton's  stock.  There  was 
nothing  to  prevent  Mrs.  Colton  from  engaging  in  competing  busi- 
ness or  bind  her  to  their  schemes  in  any  other  way  than  any  stock- 
holder would  be  bound  by  the  action  of  the  directors.  In  other 
words,  they  had  no  other  power  over  her  affairs  than  as  directors. 
The  previous  relations  with  Colton  did  not  affect  the  question.  They 
and  Colton  had  no  vested  interest  in  any  new  projects  not  yet  begun. 
The  association  was  for  the  purpose  of  enriching  themselves  through 
the  corporations.  Whatever  they  had  was  held  as  stockholders. 
The  mere  schemes  she  had  no  lot  in.  The  association  had  no  prop- 
erty. They  had  further  projects,  schemes  and  designs.  There  was 
no  succession  as  to  those.  The  survivors,  as  virtualdirectors,  owed 
duties  to  the  corporations.  .  The  value  of  the  stock  and  bonds  be- 
longing to  some  of  those  corporations  and  to  Mrs.  Colton  individu- 
ally depended  largelj^  upon  the  completion  of  some  of  these  schemes, 
or  ut  least  their  partial  completion.  She  could  not  be  called  upon 
to  contribute  to  any  of  these;  nor  do  I  see  how  she  could  reqaire 
them  to  incur  risks  and  expend  their  means  and  energies  to  that  end. 
At  least  beyond  the  performance  of  contracts  which  had  become 
obligatory  upon  some  of  the  corporations  they  controlled.  They 
were  parties  to  a  contract,  the  sole  purpose  of  which  was  to  secure 
the  united  efforts  of  all  in  the  interest  of  sundrv  corporations  in 
which  they  all  had  stock.  One  of  them  died.  Evidently  there  is 
no  consideration  for  the  further  service  of  the  survivors,  and  no  ob- 
ligations except  such  as  rest  on  all  directors.  Otherwise',  it  would 
aeem  that  Colton's  estate  would  be  bound  for  further  schemes  to  ad- 
vance the  system  they  had  partly  completed.  This  Mrs.  Colton  did 
distinctly  decline  to  contribute  to. 

There  was  not  then,  after  Colton's  death,  any  further  active  duties 
as  trustee  due  from  defendant  to  the  estate  of  Colton.  They  had, 
however,  been  associated  with  him  in  many  important  enterprises  in 
which  they  had  practically  acquired  much  valuable  property.  In  this 
way  they  may  have  acquired  knowledge  as  to  the  value  of  ther  property, 
and  they,  in  fact,  had  great  power  over  the  assets  of  the  estate  as 
virtual  directors  of  these  numerous  corporations.  The  association 
between  themselves  was  kept  up,  by  means  of  which  they  continued 
to  direct  the  policy  of  all  the  roads  as  they  and  Colton  had  previ- 
ously done.  Considering  these  facts  and  that  the  fiduciary  relation, 
such  as  it  was,  between  the  defendants  and  Colton,  had  but  just 
been  terminated  by  his  death,  we  approached  the  question  as  to 
what  duties  the  defendants  were  burdened  with  in  their  dealings 
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with  the  plaintiff,  and  how  they  discharged  them.  It  must  be  re- 
membered here,  that  it  is  not  claimed  that  the  transaction  was  had 
under  the  influence  of  any  trust  relation.  The  plaintiff  did  not  rely 
upon  the  defendants,  believing  that  they  were  her  trustees,  and  as 
such,  owed  her  any  duties  whatever. 

She  understood  that  she  was  dealing  with  them  as  strangers,  and 
that  she  must  protect  herself.  It  is  claimed  that  the  assailed  con- 
tract must  be  set  aside  because  she  dealt  in  ignorance  of  her  rights 
as  beneficiary  of  a  trust.  Her  counsel  says  this  voluminous  record 
contains  no  evidence  that  she  was  aware  of  this  fact,  or  that  the  de- 
fendants ever  dreamed  that  they  had  no  right,  legal  or  moral,  to 
deal  with  her  at  arm's  length,  and  as  adversaries,  and  he  claims  that 
the  concealment  from  her  of  the  facts  constituting  the  trust  relation 
is  one  of  the  most  pregnant  facts  in  the  case.  And  beyond  all  this, 
Mrs.  Colton,  as  a  witness,  states  that  she  did  not  deal  or  settle  with 
perfect  trust  and  confidence.  That,  at  the  time,  she  saw  no  justice 
m  the  transaction.  That  her  heart  rebelled.  That  she  believes  the 
defendants  made  the  charges,  knowing  them  to  be  false.  That  they 
manipulated  their  books  to  sustain  the  charges,  and  were  altogether 
unworthy  of  any  trust  or  confidence,  and,  in  effect,  she  said  that  she 
believed  that  the  settlement  was  a  robbery,  which,  under  the  circum- 
stances, she  was  powerless  to  prevent.  Of  course,  this  at  once 
takes  out  of  the  case  all  claim  that  the  settlement  was  brought  about 
by  any  personal  confidence  in  the  defendants.  She  did  not  rely 
upon  them. 

If  this  was  an  issue  in  the  case  and  there  was  a  presumption 
against  the  defendants  and  the  presumption  was  a  disputable  one,  it 
eould  not  be  more  completely  disproved.  If  the  relation  between 
the  associates  be  denominated  a  partnership,  or  be  considered  such, 
it  would  not  change  this  result.  At  Colton 's  death  the  relation  was 
dissolved,  and  there  survived  to  the  defendants  no  power  as  part- 
ners, because  there  was  left  in  their  hands  no  assets  of  the  firm  to 
be  administered.  It  is,  therefore,  for  the  purpose  of  this  case, 
utterly  immaterial  whether  it  be  denominated  partnership  or  not. 

The  conclusion  to  be  arrived  at,  and  as  to  the  obligations  which 
rested  upon  the  defendants  as  late  partners  or  trustees  of  Col- 
ton, may  depend  much  upon  the  construction  given  to  the  provisions 
of  the  code  in  relation  to  trusts.  I  understand  that  the  death  of  a 
partner  dissolves  the  relations,  except  for  the  purposes  of  liquida- 
tion and  settlements.  Perhaps  this  might  involve  in  some  cases 
performance  of  incomplete  contracts.  Mow,  there  never  was  a  time 
when  the  death  of  any  one  of  the  partners,  if  they  were  partners,  would 
have  left  to  the  survivors  property  of  the  partnership  or  power  over 
the  estate  of  the  deceased  partner  such  as  goes  to  a  surviving 
partner.  This  would  go  far  in  my  opinion  to  show  that  the  relation 
was  not  that  of  partners,  but  independently  of  that  this  fact  must 
affect  very  considerably  the  relation  of  the  survivors.  The  surviving 
partners  are  trustees  with  reference  to  the  interest  of  the  deceased 
in  the  firm,  because  the  property  is  left  in  their  hands,  and  a  power 
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with  reference  to  it  survives  to  them.  They  have  the  property  and 
the  power,  and  hence  the  duties  and  the  correlative  rights  of  the 
cestui  que  trust.  There  being  here  no  property  or  power  as  survivors, 
the  relation  and  duties,  it  would  seem,  would  also  cease;  all,  any- 
way, except  such  as  frequently  survive  the  actual  relation — the  duty 
of  making  full  disclosure,  and  to  refrain  from  taking  any  advantage 
of  the  position  to  oppress  or  influence  the  beneficiary  of  the  late 
trust. 

FlaintifiTs  counsel,  or  some  of  them,  contend  that  the  code  has 
made  quite  a  material  change  in  the  law  of  trusts,  or  at  least  in  the 
application  of  the  rules  heretofore  recognized  and  enforced  by 
courts  of  equity  upon  the  subject.  As  I  understand,  it  is  contended 
that  whenever  circumstances  exist  which,  under  our  code,  would 
constitute  what  is  there  designated  the  trust  relation,  the  law  fixes 
upon  the  trustee  a  definite  set  of  duties,  which  are  the  same  upon 
all  trustees  or  all  who,  by  the  code,  are  declared  to  be  trustees, 
however  various  the  obligations  may  be  which  the  parties  have 
knowingly  undertaken,  or  the  character  or  degree  of  confidence  by 
which  the  reduction  was  created.  If  there  is  any  foundation  for 
this  claim  it  is  a  very  important  question;  for  it  is  also  contended 
that  all  who  accept  any  degree  of  confidence  from  another  are  trus- 
tees within  the  meaning  of  the  code.  That  all  those  who  were 
simply  called  trustees  in  the  decisions  by  analogy,  and  became  to 
some  extent  the  law,  if  the  trust  relation  was  applied  to  them,  are 
by  our  code  placed  upon  the  same  footing  as  technical  trustees. 
This  will  include  innumerable  cases  in  which  transactions  were  had 
partly  in  consequence  of  known  reliance  of  one  party  upon  the  other, 
or  upon  some  statement  made  in  the  negotiations.  Counsel  has 
cited  one  instance  of  the  creation  of  the  relation  by  actual  reliance 
of  one  party  upon  the  other. 

A  country  dealer  goes  to  a  wholesale  merchant  to  purchase  goods, 
and,  being  asked  in  regard  to  his  solvency,  undertakes  to  state  his 
financial  condition,  and  at  once  the  wholesale  merchant  becomes  his 
cestui  que  trust,  and,  although  counsel  does  not  expressly  claim  this, 
it  would  follow  from  his  position  that  if  now  the  retail  merchant 
purchase,  he  trades  under  all  the  obstructions  which  are  placed 
upon  the  dealing  of  technical  trustees  with  their  beneficiaries.  He 
must  protect  the  confiding  wholesale  dealer  from  selling  too  cheap^ 
and  if  he  does  not  himself  know,  must  be  diligent  to  find  out,  that 
he  may  inform  his  beneficiary  of  all  matter  material  to  the  trans- 
action. He  must  do  more;  he  must  disclose  his  real  motives  in 
seeking  to  trade,  and  this  includes  his  future  policy  in  reference  to 
the  ^oods,  and  if  it  turns  out  that  he  had,  or  thought  he  had,  some 
special  opportunities  of  disposing  of  some  of  the  goods  which  he 
did  not  disclose,  the  wholesale  merchant  may,  at  his  option,  rescind 
the  sale  or  claim  an  accounting  of  the  profits  made,  and  then  the 
retail  merchant  is  presumed,  without  proof,  to  have  obtained  the 
^oods  for  an  insufficient  consideration  and  by  the  use  of  undue 
influence. 
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The  code,  it  is  said,  defines  a  trust  as  a  relation,  and  declares  that 
the  relation  exists  whenever  one  voluntarily  assumes  a  relation  of 
personid  confidence  with  another.  The  code  then  defines  the  obli* 
gations  of  trustees,  which  it  is  contended  apply  in  their  full  length 
and  breadth,  and  therefore,  of  course,  to  all  cases  alike,  to  every  case 
in  which  there  is  a  reposition  of  confidence  of  any  character  or  de* 
gree.  The  extent  of  the  supposed  charge  in  the  applic.ition  of  the 
law  will  be  better  appreciated  in  the  remarks  of  the  late  Professor 
Pomeroy  upon  the  code  provisions  in  regard  to  trusts.     He  says : 

"The  essential  conception  of  a  trust,  as  a  word  of  legal  nomen- 
datnre,  and  as  defined  by  the  text  writers  of  the  highest  authority, 
assumes  not  only  a  confidential  relation  between  two  persons,  but 
also  some  specific  thing — ^land,  chattel,  money — as  the  subject  mat- 
ter of  such  relations  and  to  co-existing  estates  in  the  samu  subject 
matter;  the  one  legal — held  by  the  trustees,  the  other  equitable — 
held  by  the  beneficiary.  All  the  constructive  rules  of  law  and  of 
equity  concerning  trasts  are  based  upon  these  essential  elements  of 
the  peculiar  legal  conception — namely,  the  confidential  relation,  the 
subject  matter  and  two  co-existing  estates  therein. 

'*  It  is  true  the  term  has  often  been  improperly  extended  by  analogy 
or  metaphor  to  cases  where  there  was  only  the  confidential  relation 
and  a  subject  matter  without  the  two  co-existing  estates,  but  it  ha& 
never  been  so  extended  to  cases  where  there  was  only  a  confidential 
relation  between  two  persons.  The  ablest  modern  judges — English 
and  American — ^have  endeavored  to  restrain  all  such  expressions  of 
the  term  by  analogy  and  to  restrict  the  use  of  the  word  to  those 
cases  where  all  of  its  essential  elements  were  found. 

' '  Nothing  more  tends  to  produce  conf  asion  and  uncertainty  in  legal 
rules  than  tne  use  of  fundamental  terms  in  improper  senses.  The 
authors  of  the  civil  code,  in  their  definition  of  **  trust,"  have  totally 
ignored  the  essential  elements  of  a  subject  matter  over  which  the 
relation  extends,  and  have  made  it  depend  alone  upon  the  existence 
of  a  confidential  relation  between  two  persons.  *'  The  learned  pro* 
fessor  then  goes  on  to  remark  that  if  the  definition  be  interpreted 
literaUy,  and  if  the  meaning  thus  given  should  be  followed  to  its 
logical  results,  the  whole  grand  department  of  equity  relating  to 
trusts  must  necessarily  be  modified,  if  not  reconstructed.  Indeed, 
he  says,  the  liberal  interpretations  would  make  every  one  who 
wrongfully  takes  or  converts  a  chattel  a  trustee;  carried  to  its  logi- 
cal conclusion,  this  code,  if  their  construction  be  correct,  would 
leave  very  few  transactions,  indeed,  unaffected  with  the  trust  rela* 
tion.  The  least  reliance  in  a  negotiation  of  one  party  upon  any 
statement  or  assurance  of  the  other  converts  the  one  into  a  trustee 
and  the  other  becomes  his  beneficiary.  The  practical  effect  would 
be  that  the  obstruction  to  transactions  created  by  the  trust  relation 
would  be  extended  to  all  business  affairs.  Then  the  difficulties  of 
accomplishing  the  very  transaction  which  occasioned  the  confidence 
would  be  so  great  that  to  make  an  unassailable  contract  would  be 
ahnoet  impossible.    The  reliance  upon  some  representation  being 
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with  reference  to  it  survives  to  them.  They  have  the  property  and 
the  power,  and  hence  the  daties  and  the  correlative  rights  of  the 
cestui  que  trust.  There  being  here  no  property  or  power  as  survivors, 
the  relation  and  duties,  it  would  seem,  would  also  cease;  all,  any- 
way, except  such  as  frequently  survive  the  actual  relation — the  duty 
of  making  full  disclosure,  and  to  refrain  from  taking  any  advantage 
of  the  position  to  oppress  or  influence  the  beneficiary  of  the  late 
trust. 

Plain tifiTs  counsel,  or  some  of  thorn,  contend  that  the  code  has 
made  quite  a  material  change  in  the  law  of  trusts,  or  at  least  in  the 
application  of  the  rules  heretofore  recognized  and  enforced  by 
courts  of  equity  upon  the  subject.  As  I  understand,  it  is  contended 
that  whenever  circumstances  exist  which,  under  our  code,  would 
constitute  what  is  there  designated  the  trust  relation,  the  law  fixes 
upon  the  trustee  a  definite  set  of  duties,  which  are  the  same  upon 
all  trustees  or  all  who,  by  the  code,  are  declared  to  be  trustees, 
however  various  the  obligations  may  be  which  the  parties  have 
knowingly  undertaken,  or  me  character  or  degree  of  confidence  by 
which  the  reduction  was  created.  If  there  is  any  foundation  for 
this  claim  it  is  a  v6ry  important  question;  for  it  is  also  contended 
that  all  who  accept  any  degree  of  confidence  from  another  are  trus- 
tees within  the  meaning  of  the  code.  That  all  those  who  were 
simply  called  trustees  in  the  decisions  by  analogy,  and  became  to 
some  extent  the  law,  if  the  trust  relation  was  applied  to  them,  are 
by  our  code  placed  upon  the  same  footing  as  technical  trustees. 
This  will  include  innumerable  cases  in  which  transactions  were  had 
partly  in  consequence  of  known  reliance  of  one  party  upon  the  other, 
or  upon  some  statement  made  in  the  negotiations.  Counsel  has 
cited  one  instance  of  the  creation  of  the  relation  by  actual  reliance 
of  one  party  upon  the  other. 

A  country  dealer  goes  to  a  wholesale  merchant  to  purchase  goods, 
and,  being  asked  in  regard  to  his  solvency,  undertakes  to  state  his 
financial  condition,  and  at  once  the  wholesale  merchant  becomes  his 
cestui  que  trust,  and,  although  counsel  does  not  expressly  claim  this, 
it  would  follow  from  his  position  that  if  now  the  retail  merchant 
purchase,  he  trades  under  all  the  obstructions  which  are  placed 
upon  the  dealing  of  technical  trustees  with  their  beneficiaries.  He 
must  protect  the  confiding  wholesale  dealer  from  selling  too  cheap, 
and  if  he  does  not  himself  know,  must  be  diligent  to  find  out,  that 
he  may  inform  his  beneficiary  of  all  matter  material  to  the  trans- 
action. He  must  do  more;  he  must  disclose  his  real  motives  in 
seeking  to  trade,  and  this  includes  his  future  policy  in  reference  to 
the  ^oods,  and  if  it  turns  out  that  he  had,  or  thought  he  had,  some 
special  opportunities  of  disposing  of  some  of  the  goods  which  he 
did  not  disclose,  the  wholesale  merchant  may,  at  his  option,  rescind 
the  sale  or  claim  an  accounting  of  the  profits  made,  and  then  the 
retail  merchant  is  presumed,  without  proof,  to  have  obtained  the 
^oods  for  an  insufficient  consideration  and  by  the  use  of  undue 
infiuence. 
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The  code,  it  is  said,  defines  a  trust  as  a  relation,  and  declares  that 
the  relation  exists  whenever  one  Toluntarily  assumes  a  relation  of 
personal  confidence  with  another.  The  code  then  defines  the  oblU 
gations  of  trustees,  which  it  is  contended  apply  in  their  full  length 
aod  breadth,  and  therefore,  of  course,  to  all  cases  alike,  to  every  case 
in  which  there  is  a  reposition  of  confidence  of  any  character  or  de» 
gree.  The  extent  of  the  supposed  charge  in  the  application  of  the 
Jaw  will  be  better  appreciated  in  the  remarks  of  the  late  Professor 
Pomeroy  upon  the  code  provisions  in  regard  to  trusts.     He  says : 

'*The  essential  conception  of  a  trust,  as  a  word  of  legal  nomen- 
elature,  and  as  defined  by  the  text  writers  of  the  highest  authority^ 
assumes  not  only  a  confidential  relation  between  two  persons,  but 
also  some  specific  thing — land,  chattel,  money — as  the  subject  mat- 
ter of  such  relations  and  to  co-existing  estates  in  the  same  subject 
matter;  the  one  legal — held  by  the  trustees,  the  other  equitable — 
held  by  the  beneficiary.  All  the  constructive  rules  of  law  and  of 
equity  concerning  trusts  are  based  upon  these  essential  elements  of 
the  peculiar  legal  conception — namely,  the  confidential  relation,  the 
subject  matter  and  two  co-existing  estates  therein. 

"  It  is  true  the  term  has  often  been  improperly  extended  by  analogy 
or  metaphor  to  cases  where  there  was  only  the  confidential  relation 
and  a  snoject  matter  without  the  two  co-existing  estates,  but  it  ha& 
never  been  so  extended  to  cases  where  there  was  only  a  confidential 
relation  between  two  persons.  The  ablest  modern  judges — English 
and  American — have  endeavored  to  restrain  all  sucn  expressions  of 
the  term  by  analogy  and  to  restrict  the  use  of  the  word  to  those 
cases  where  all  of  its  essential  elements  were  found. 

' '  Nothing  more  tends  to  produce  conf  asion  and  uncertainty  in  legal 
rules  than  the  use  of  fundamental  terms  in  improper  senses.  The 
authors  of  the  civil  code,  in  their  definition  of  **  trust,"  have  totally 
ignored  the  essential  elements  of  a  subject  matter  over  which  the 
relation  extends,  and  have  made  it  depend  alone  upon  the  existence 
of  a  confidential  relation  between  two  persons. "  The  learned  pro* 
feasor  then  goes  on  to  remark  that  if  the  definition  be  interpreted 
literally,  and  if  the  meaning  thus  given  should  be  followed  to  its 
logical  results,  the  whole  grand  department  of  equity  relating  to 
trusts  must  necessarily  be  modified,  if  not  reconstructed.  Indeed, 
he  says,  the  liberal  interpretations  would  make  every  one  who 
wrongfnlly  takes  or  converts  a  chattel  a  trustee;  carried  to  its  logi- 
cal conclusion,  this  code,  if  their  construction  be  correct,  would 
leave  very  few  transactions,  indeed,  unaffected  with  the  trust  rela* 
tion.  The  least  reliance  in  a  negotiation  of  one  party  upon  any 
statement  or  assurance  of  the  other  converts  the  one  into  a  trustee 
and  the  other  becomes  his  beneficiary.  The  practical  effect  would 
be  that  the  obstruction  to  transactions  created  by  the  trust  relation 
would  be  extended  to  all  business  affairs.  Then  the  difficulties  of 
accomplishing  the  very  transaction  which  occasioned  the  confidence 
would  be  so  great  that  to  make  an  unassailable  contract  would  be 
ahnost  impossible.     The  reliance  upon  some  representation  being 
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with  reference  to  it  survives  to  them.  They  have  the  property  and 
the  power,  and  hence  the  duties  and  the  correlative  rights  of  the 
cestui  que  trust.  There  being  here  no  property  or  power  as  survivors^ 
the  relation  and  duties,  it  would  seem,  would  also  cease;  all,  any- 
way, except  such  as  frequently  survive  the  actual  relation — the  duty 
of  making  full  disclosure,  and  to  refrain  from  taking  any  advantage 
of  the  position  to  oppress  or  influence  the  beneficiary  of  the  late 
trust. 

FlaintifiTs  counsel,  or  some  of  thorn,  contend  that  the  code  has 
made  quite  a  material  change  in  the  law  of  trusts,  or  at  least  in  the 
application  of  the  rules  heretofore  recognized  and  enforced  by 
courts  of  equity  upon  the  subject.  As  I  understand,  it  is  contended 
that  whenever  circumstances  exist  which,  under  our  code,  would 
constitute  what  is  there  designated  the  trust  relation,  the  law  fixes 
upon  the  trustee  a  definite  set  of  duties,  which  are  the  same  upon 
all  trustees  or  all  who,  by  the  code,  are  declared  to  be  trustees, 
however  various  the  obligations  may  be  which  the  parties  have 
knowingly  undertaken,  or  uie  character  or  degree  of  confidence  by 
which  the  reduction  was  created.  If  there  is  any  foundation  for 
this  claim  it  is  a  very  important  question;  for  it  is  also  contended 
that  all  who  accept  any  degree  of  confidence  from  another  are  trus- 
tees within  the  meaning  of  the  code.  That  all  those  who  were 
simply  called  trustees  in  the  decisions  by  analogy,  and  became  to 
some  extent  the  law,  if  the  trust  relation  was  applied  to  them,  are 
by  our  code  placed  upon  the  same  footing  as  technical  trustees. 
This  will  include  innumerable  cases  in  which  transactions  were  had 
partly  in  consequence  of  known  reliance  of  one  party  upon  the  other, 
or  upon  some  statement  made  in  the  negotiations.  Counsel  has 
cited  one  instance  of  the  creation  of  the  relation  by  actual  reliance 
of  one  party  upon  the  other. 

A  country  dealer  goes  to  a  wholesale  merchant  to  purchase  goods, 
and,  being  asked  in  regard  to  his  solvency,  undertakes  to  state  his 
financial  condition,  and  at  once  the  wholesale  merchant  becomes  his 
cestui  que  trust,  and,  although  counsel  does  not  expressly  claim  this, 
it  would  follow  from  his  position  that  if  now  the  retail  merchant 
purchase,  he  trades  under  all  the  obstructions  which  are  placed 
upon  the  dealing  of  technical  trustees  with  their  beneficiaries.  He 
must  protect  the  confiding  wholesale  dealer  from  selling  too  cheap, 
and  if  he  does  not  himself  know,  must  be  diligent  to  find  out,  that 
he  may  inform  his  beneficiary  of  all  matter  material  to  the  trans- 
action. He  must  do  more;  he  must  disclose  his  real  motives  in 
seeking  to  trade,  and  this  includes  his  future  policy  in  reference  to 
the  ^oods,  and  if  it  turns  out  that  he  had,  or  thought  he  had,  some 
special  opportunities  of  disposing  of  some  of  the  goods  which  he 
did  not  disclose,  the  wholesale  merchant  may,  at  his  option,  rescind 
the  sale  or  claim  an  accounting  of  the  profits  made,  and  then  the 
retail  merchant  is  presumed,  without  proof,  to  have  obtained  the 
^oods  for  an  insufficient  consideration  and  by  the  use  of  undue 
infiuence. 
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The  code,  it  is  said,  defines  a  trust  as  a  relation,  and  declares  that 
the  relation  exists  whenever  one  Toluntarily  assumes  a  relation  of 
personal  oonfidenoe  with  another.  The  code  then  defines  the  obli- 
gations of  trustees,  which  it  is  contended  apply  in  their  full  length 
and  breadth,  and  therefore,  of  course,  to  all  cases  alike,  to  every  case 
in  which  there  is  a  reposition  of  confidence  of  any  character  or  de* 
gree.  The  extent  of  the  supposed  charge  in  the  appliciition  of  the 
law  will  be  better  appreciated  in  the  remarks  of  the  late  Professor 
Pomeroy  upon  the  code  provisions  in  regard  to  trusts.     He  says : 

''The  essential  conception  of  a  trust,  as  a  word  of  legal  nomen- 
datore.  and  as  defined  by  the  text  writers  of  the  highest  authority, 
assumes  not  only  a  confidential  relation  between  two  persons,  but 
also  some  specific  thing — ^land,  chattel,  money — as  the  subject  mat- 
ter of  such  relations  and  to  co-existing  estates  in  the  same  subject 
matter;  the  one  legal — held  by  the  trustees,  the  other  equitable — 
held  by  the  beneficiary.  All  the  constructive  rules  of  law  and  of 
equity  concerning  trasts  are  based  upon  these  essential  elements  of 
the  peculiar  legal  conception — namely,  the  confidential  relation,  the 
subject  matter  and  two  co-existing  estates  therein. 

"  It  is  true  the  term  has  often  been  improperly  extended  by  analogy 
or  metaphor  to  cases  where  there  was  only  the  confidential  relation 
and  a  subject  matter  without  the  two  co-existing  estates,  but  it  ha& 
never  been  so  extended  to  cases  where  there  was  only  a  confidential 
relation  between  two  persons.  The  ablest  modern  judges — ^English 
and  American — have  endeavored  to  restrain  all  such  expressions  of 
the  term  by  analogy  and  to  restrict  the  use  of  the  word  to  those 
cases  where  all  of  its  essential  elements  were  found. 

' '  Nothing  more  tends  to  produce  confusion  and  uncertainty  in  legal 
roles  than  the  use  of  fundamental  terms  in  improper  senses.  The 
authors  of  the  civil  code,  in  their  definition  of  **  trust,"  have  totally 
ignored  the  essential  elements  of  a  subject  matter  over  which  the 
ralation  extends,  and  have  made  it  depend  alone  upon  the  existence 
of  a  confidential  relation  between  two  persons.  *'  The  learned  pro* 
fessor  then  goes  on  to  remark  that  if  tne  definition  be  interpreted 
literally,  and  if  the  meaning  thus  given  should  be  followed  to  its 
logical  results,  the  whole  grand  department  of  equity  relating  to 
trusts  must  necessarily  be  modified,  if  not  reconstructed.  Indeed, 
he  says,  the  liberal  interpretations  would  make  every  one  who 
wrongfully  takes  or  converts  a  chattel  a  trustee;  carried  to  its  logi- 
cal conclusion,  this  code,  if  their  construction  be  correct,  would 
leave  very  few  transactions,  indeed,  unaffected  with  the  trust  rela* 
tion.  The  least  reliance  in  a  negotiation  of  one  party  upon  any 
statement  or  assurance  of  the  other  converts  the  one  into  a  trustee 
and  the  other  becomes  his  beneficiary.  The  practical  effect  would 
be  that  the  obstruction  to  transactions  created  by  the  trust  relation 
would  be  extended  to  all  business  affairs.  Then  the  difficulties  of 
accomplishing  the  very  transaction  which  occasioned  the  confidence 
would  be  so  great  that  to  make  an  unassailable  contract  wo  aid  be 
almost  impossible.    The  reliance  upon  some  representation  being 
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manifested,  the  relation  is  created  eo  instante,  and  the  code  has  tabu- 
lated the  duties  and  obligations  of  the  trastee,  which  do  not  spring 
from  the  contract  nor  vary  with  the  nature  of  the  confidence.  The 
best  developed  and  cultivated  moral  sense  would  never  suggest  the 
duties  which  th^  trustee  has  assumed.  They  have  no  reference  or 
correspondence  to  the  nature  or  degree  of  confidence  or  to  what 
both  parties  would,  in  the  nature  of  things,  expect.  The  only  ma- 
terial circumstance  is  a  reposition  of  confidence,  no  matter  what  or 
to  what  extent,  so  it  be  material  to  the  transaction  or  to  the  relation 
of  the  parties  to  the  subject  matter,  and  in  many  cases  where  it  is 
not  material  in  either  respect.  It  is  unfortunate  if  our  code  has 
enacted  this  uniformity  of  duty  aod  obligations  in  relations  which 
vary  as  widely  as  human  transactions  can  or  as  can  be  conceived  of. 
It  would  be  strange  if  such  a  law  were  found  upon  the  statute  book 
of  any  civilized  community.  .  Stranger  still,  perhaps,  that  counsel 
should  commend  such  a  standard  of  conduct  as  a  high  one,  and 
protest  against  any  lowering  of  such  a  standard.  This  would  be  to 
establish  rules  governing  the  ordinary  affairs  of  life  above  the  moral 
vision  of  the  people.  The  enlightened  conscience  of  at  least  the 
best  and  most  cultivated  should  oe  able  to  discover  the  duty  from 
the  nature  of  the  relation  or  transaction;  otherwise,  they  become 
traps  for  the  unwary  and  prolific  seeds  of  unjust  litigation.  They 
would  legalize  bad  faith  and  encourage  a  mosfc  shameful  species  of 
fraud.  In  this  trial  I  have  heard  read  case  after  case  in  which, 
while  the  transaction  has  been  successfully  impeached,  the  chancel- 
lor takes  pains  to  say  that  the  losing  party  has  been  guilty  of  no 
wrong.  This  has  struck  me  as  a  reason  to  question  the  perfection 
of  a  jurisprudence  where  such  results  can  be  so  common.  Under 
this  construction  our  statute  would  increase  the  evil  a  thousandfold. 

One  of  the  eminent  counsel  for  plaintiff  does  not  agree  with  this 
construction  of  the  statutes,  and  I  can  do  no  better  than  to  quote 
his  language. 

''  To  mv  mind  these  words  do  not  in  themselves  convey  precise 
notions  of  relative  rights  and  obligations.  The  words  trustee  and 
cestui  que  trust  are  used  with  an  indefinite  variety  of  meaning  and 
shades  of  distinction. 

*'  They  no  more  imply  a  definite  group  of  duties  on  one  hand  and 
rights  on  the  other,  than  the  words  principal  and  agent  in  them- 
selves convey  a  precise  notion  of  the  agent's  powers,  or  the  princi- 
pal's rights. 

'*  When  these  are  to  be  ascertained,  in  any  given  instance^  it 
always  remains  to  inquire  how  the  agent  was  constituted — for  what 
purpose,  what  powers  were  conferred  upon  him,  what  functions  he 
assumed  to  perform.  All  these  must  be  known,  and  accurately 
known,  before  it  can  be  affirmed  that,  in  a  given  case,  there  has  been 
a  breach  of  duty.     The  same  is  true  of  a  trustee. 

''  As  there  are  an  infinite  variety  of  trustees  with  duties  equally 
various,  the  word  trustee  does  not,  in  and  of  itself,  convey  any 
definite  idea  of  given  duties. 
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"  Besides,  the  word  is  often  employed  in  a  figurative  sense,  or 
with  metephorical  adjectives   which  indicate  the  looseness  of  its 


' '  When,  therefore,  it  is  sought  to  determine  the  duties  of  a  trustee 
in  a  given  case,  the  greatest  confusion  is  sure  to  rise  if,  after  estab- 
lishing  that  he  is  in  some  sense  a  trustee,  search  should  be  made  in 
the  digest,  and  the  doctrine  of  every  precedent  arising  between  a 
trustee  and  a  cestui  que  trust  should  be  applied  to  the  case  in  hand. 

'*To  illustrate  my  meaning  upon  this  point:  A  guardian  is  un- 
questionably the  trustee  of  his  ward. 

''  It  is  also  said  that  a  judgment  debtor,  whose  property  has  been 
sold  at  judicial  sale,  from  the  day  the  period  of  redemption  expires, 
until  the  execution  of  the  sheriff's  deed,  is  a  trustee  of  the  le^al  title 
for  the  purchaser.  But  would  any  one  contend  that  the  duties  and 
obligations  of  each  are  the  same?  «  *  «  * 

''The  law  presumes  that  a  purchase  made  by  a  legal  guardian 
from  his  ward  was  obtained  by  the  use  of  undue  influence.  Does 
that  presumption  prevail  when  the  owner  of  property  sold  for  taxes 
buys  back  from  the  purchaser  the  rights  which  he  obtained  from  the 
sale? 

''The  fact  that  a  guardian  has  not  paid  full  value  for  the  ward's 
property  is  absolutelv  fatal  to  the  transaction.  Does  the  owner  who 
buys  back  the  tax  title  run  the  risk  of  having  his  purchase  set  aside 
because  he  succeeds  in  rescuing  his  property  at  less  than  actual 
cost?" 

It  may  be  said  here  that  the  difficulty  is  more  apparent  than  real; 
that,  in  the  case  of  the  purchase  of  the  tax  title,  the  vendor  was  evi- 
dently not  dealing  on  the  basis  that  he  was  getting  full  value  for  his 
property.  He  expected  only  a  large  profit  on  his  investment.  He 
wUl,  therefore,  be  held  to  have  waived  disclosure  and  protection 
from  the  trustee.  The  same  line  of  reasoning  may  be  applied  to 
the  case  of  the  wholesale  and  retail  merchant,  and  in  ail  such  cases. 
The  circumstances  show  that  there  was  no  actual  reliance  beyond 
the  particular  assurance,  and  beyond  that  they  will  be  held  to  have 
waived  the  benefit  of  the  relation.  This  suggestion  has  not  been 
made  in  this  case,  and  would,  probably,  be  repudiated  by  all;  but 
it  seems  to  me  that  a  literal  interpretation  of  these  provisions  of 
the  code  carried  to  their  logical  end  would  necessitate  such  a  pre- 
sumption, or  practically  all  business  would  be  obstructed. 

It  would  only  be  an  awkward  way  of  getting  rid  of  the  paralyzing 
rigidity  of  the  code,  which  can  but  embarrass  courts  in  tne  admin- 
istration of  justice. 

One  of  the  boasts  of  courts  of  equity  was  that  these  rules  were 
in  the  highest  degree  flexible,  and  one  chancellor  is  quoted  as  ex- 
pressing the  hope  that  they  never  would  become  so  definite  that 
they  could  not  be  freely  varied  to  meet  new  exigencies  as  they  should 
arise. 

The  effort  was  rather  to  discern  and  seize  upon  the  reason  of  the 
rules,  and  to  apply  that  to  the  circumstances  of  each  case  as  it 
should  present  itself. 
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The  general  idea  of  a  trust,  as  above  stated,  has  reference  to  the 
relation  of  the  parties  where  one  holds  the  legal  title  to  properly 
for  another.  The  rights  of  the  cestui  were  merely  personal  against 
the  trustee.  Courts  of  law  recognize  the  trustee  as  absolute  owner; 
but  since  he  acquired  title  by  virture  of  the  confidence  of  thetrustor, 
that  he  would  hold  the  property  for  the  use  of  another,  courts  of 
^uity  will  compel  him  to  do  what  he  has  agreed  to  do,  and  will 

Srevent  him  from  doiug  that  which  he  has  in  effect  promised  not  to 
o.    In  many  other  cases  besides  these,  in  which  the  title  to  prop- 
erty is  held  in  trust,   persons  acquire  control  of  the  property  of 
another,  or  influence  to  control  his  conduct,  or  peculiar  knowledge 
of  his  affairs,  through  confidence  reposed  in  such  persons,  and  vol- 
untarily accepted.     In  such  cases,  and  perhaps  others  where  the 
circumstances  are  such  that  the  courts  of  equity  conclude  that  like 
rules  ought  to  be  enforced,  they  are  regarded  as* trustees  by  analogy, 
because  the  same  reasons  exist  as  in  the  case  of  strict  trustees  for 
the  enforcement  of  the  like  good  faith.     But  they  are  regarded  as 
trusts  only  so  far  as  justice  requires  the  applications  of  the  like  rules, 
and  hence  the  great  flexibility  of  the  law  and  the  great  latitude 
Allowed  the  chancellor  in  their  application.     In  every  trust  which 
imposes  actual  duties  upon  the  trustee,  the  trustee  becomes  to  a 
oertain  extent  the  agent  of  the  beneficiary.     He  has  become  so 
through  confidence  that  he  will,  to  the  extent  agreed,  subordinate 
his  interests  to  those  of  the  cestui.    To  that  extent  he  will  give  the 
beneficiary  the  benefit  of  his  faculties,  his  knowledge  and  his  posi- 
tion, but  he  is  bound  to  this  self-abnegation  no  further  than  he  is 
Agreed.     Knowing  what  he  has  undertaken,  we  can  determine  what 
duties  he  owes  his  principal,  and  we  determine  i^em  from  the 
nature  and  purpose  of  the  confidence  precisely  by  the  same  process 
by  which  we  determine  the  obligations  of  a  contract.    It  is,  m  fact, 
a  contract  that  the  trustee  will  faithfully  perform  the  confidence. 
The  obligations  of  a  trustee,  defined  by  the  courts  and  in  the  stat- 
ute, are  the  duties  he  must  perform  in  keeping  this  confidence.     He 
must  do  all  that  was  expected  of  him  as  a  consideration  of  the  con- 
fidence; he  must  abstain  from  every  act  inconsistent  with  that  rela- 
tion.    JBEe  must  not  allow  himself  to  I:  e  placed  in  a  position  where 
he  cannot  give  the  beneficiary  the  unbiased  use  of  his  faculties  to 
further  the  object  of  the  confidence;  and  he  must  not  make  a  profit 
himself  from  the  relation,  to  the  possible  injury  of  his  cesiuL    Im- 
pliedly, he  has  agreed  to  do  and  abstain  from  these  things  to  the 
extent  to  which  he  has  agreed  to  substitute  and  serve  another  self  in 
lieu  of  his  own  proper  self. 

And  these  are  the  rules  of  the  code,  limited  always  by  the  extent 
and  character  of  the  confidence  to  be  applied  where  applicable,  and 
no  further. 

The  purposes  for  which  trusts  are  created  vary  as  widely  as  the 
purposes  of  contracts  and  the  degree  of  confidence  implied  by  actual 
relations  vary  as  widely.  How  different  the  active  duties  and  powers 
of  a  guardian  or  an  attorney  at  law  from  those  of  a  naked  holder  of 
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the  legal  title  for  another.  There  was  no  active  duty  but  to  convey 
upon  request,  but  the  others  are  bound  to  give  to  their  beneficiary 
advice  and  counsel,  and  to  be  diligent  to  know  that  they  may  wiseh^ 
advise.  Any  enlightened  conscience  would  suggest  to  the  one  dim- 
calties  in  the  way  of  dealing  with  his  beneficiary  which  no  one  un- 
versed in  the  code  would  think  of  in  the  other  relation.  In  one 
relation  it  would  naturally  suggest  itself  to  the  conscience  of  a  just 
and  reasonable  man  that  be  should  not  purchase  from  his  beneficiary, 
until  he  had  imparted  full  knowledge  in  regard  to  the  property,  and 
that  he  ought  to  be  able  to  truly  advise  his  client  of  every  material 
thing  in  reference  to  the  transaction.  But  what  would  suggest  to 
the  naked  trustee,  who  never  had  control  or  management  of  the  prop- 
erty or  acquaintance  with  the  beneficiary,  that  he  owed  his  cestui  m 
such  t&  transaction  counsel  and  advise  against  himself  ? 

The  law  of  trusts  has  been  said  to  be  the  rule  of  the  highest  mo- 
rality in  business  affairs.  In  such  a  code  a  good  man's  conscience 
ought  to  be  a  law  unto  himself.  But  no  one,  without  a  special  guide, 
could  follow  these  artificial  ways. 

The  general  rules  in  the  code  must  be  taken  as  general  rules  only 
and  a|)plicable  only  to  those  cases  which  come  within  the  reason  of 
them.  When  the  reason  of  the  rule  ceases,  so  should  the  rule:  Sec. 
3,570,  civil  code. 

Some  remarks  cited  on  the  arguments,  and  attributed  by  counsel 
to  Mr.  Justice  Bradley  of  the  supreme  court  of  the  United  States, 
seem  quite  felicitous  on  this  subject.  He  is  reported  as  saying  of 
those  code  provisions:  "But  they  should  not  be  allowed  to  usurp 
the  prerogatives  of  justice  itself,  seated  in  man's  bosom,  by  giving 
to  the  letter  of  the  code  the  inexorable  fixity  of  a  statute,  and  thus 
reducing  the  exposition  of  the  law  to  a  question  of  philology  instead 
of  a  question  of  reason  and  justice.  Used  as  a  statement  of  princi- 
ples and  rules  applicable  to  cases  clearly  within  their  scope,  and 
not  as  a  restraint  upon  the  judge  in  references  to  cases  which  are 
not  provided  for,  and  which  require  a  new  application  of  the  rules 
of  right  and  justice  governing  analogous  cases,  codes  may  not  only 
be  admissible,  but  may  be  of  great  service  in  systematizing  and  per- 
fecting the  law.  They  should  never  be  .employed  for  the  purpose 
of  giving  to  the  law  a  cast  iron  fixity  of  form,  and  thereby  repress- 
ing progress  and  imposing  a  smothering  and  deleterious  restraint 
upon  society  itself.  In  aU  probability  ^reat  trouble  and  difficulty 
will  yet  be  encountered  by  the  courts  in  construing  the  codes  in 
respect  to  this  matter.  The  trouble  is  more  serious  because  our 
codes  contain  not  only  a  digest  of  the  decisions,  the  rcUiones 
decidendi  on  points  generally  referred  to  the  unwritten  law  in  respect 
to  which  flexibility  and  elasticity  is  the  crowning  merit,  but  also 
proper  statute  law,  the  object  and  merit  of  which  is  certainty 
and  rigidity,  uniformity  of  rule.  Some  such  rule  as  that  laid  down 
by  Mr.  Justice  Bradley  must  control  these  provisions,  however,  or 
their  application  to  actual  cases  must  be  explained,  as  I  have  before 
illustrated;  otherwise  the  code  would  prove  an  unmixed  evil.     In 
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the  text  books  these  rules  are  laid  down  as  broadly  as  in  the  code, 
and  yet  no  one  ever  understood  the  rule  to  be  the  same  in  eyer7 
case.  Thus,  in  Perry  on  Trusts,  after  giving  the  law  of  the  aoknowl- 
edged  fiduciary  relations,  he  says : 

"  These  rules  apply  to  every  kind  of  fiduciary  relation.    The 
fnindple  is  the  same  in  all  of  them.     But  equity  ^oes  further  than 
this.     It  not  only  watches  over  these  defined   relations  of  parties, 
but  it  scrutinizes  the  undefined  relations  of  friendly  habits  of  inter- 
course, personal  reliance  and  confidential  advice.     It  is  well  known 
that  habits  of  kindness,   confidence  and  trust  grow  between  neigh- 
bors and  friends,  and  if  advantage  is  taken  of  such  relations  to  obtain 
an  unfair  bargain,  equity  will  set  it  aside  or  convert  the  offending 
party  into  a  trustee.     Of  course,  no  rule  can  be  laid  down  by  which 
to  judge  all  such  cases;  for  every  case  must,  of  necessity,  depend 
on  its  own  facts.     As  I  understand  counsel,   they  contend  that  all 
these  last  named  relations  are  by  the  code  called  trust  relations, 
because  there  is  the  reposition  and  the  acceptance  of  confidence,  and 
dealings  between  such  persons  are  obstructed  to  the  full  extent  of 
difficulties  to  transactions  between  guardian  and  ward  or  executors 
and  residuary  legatees,  or  any  of  the  clearest  trust  relations.    On 
this  principle  the  defendants  are  charged,  or  sought  to  be,  with  all 
the  duties,  obligations  and  disabilities  which,  it  can  be  discerned, 
from  the  decided  cases  have  ever  been  held  applicable  to  any  and 
all  instances  of  trust  by  the  courts.     One  distinguished   counsel 
claims  that  personal  confidence  is  conclusively  presumed  by  the 
statute,  and  that  defendants  owed  the  duty  of  advice  and  protection 
as  though  they  were  special  counsel  or  trustees  to  protect  a  spend- 
thrift from  his  own  i-  providence,  and,  therefore,  bound  to  advise 
as  faithfully  against  themselves  as  in  contracts  with  others.     It  is 
also  claimed  that  a  trust  relation  existed  by  reason  of  the  pledge  of 
stock  to  secure  the  million-dollar  note.     If  my  view  of  the  law  of 
trust,  and  the  effect  of  the  code,  be  correct,  it  is  hardly  necessary 
to  pursue  that  subject  further  than  to  say  that  this  fact— the  pledge 
of  the  stock — as  a  matter  of  fact  gave  defendants  no  control  and  no 
opportunities  to  gain  information  of  her  affairs.     Oolton  was  con- 
tinued in  the  active  control  by  the  terms  of  the  contract,  exhibit  A. 

The  authorities  seem  practically  agreed  upon  the  proposition  that 
there  is  no  such  relation  of  trust  between  the  directors,  even  of  a 
close  corporation,  and  the  stockholders,  as  will  imperil  the  dealings 
between  them  as  to  the  stock  of  the  corporation.  The  directors  are 
trustees  as  to  the  property  of  the  corporation,  and  in  respect  to  the 
property  of  the  corporation  are  not  trustees  of  the  stockholders  in 
regard  to  the  stock.  This  view  has  been  questioned  by  some  law 
writers,  and  it  is  difficult  to  see,  on  principle,  how  they  can  escape 
the  responsibilities  of  the  fiduciary  relation  in  their  dealings  with 
the  stockholder  who  is  not  a  director  for  his  stock,  which  only  rep- 
resents his  interest  in  the  property  of  the  corporation.  At  allevente, 
it  raises  some  presumption  of  knowledge  on  the  part  of  the  directors, 
and  of  control  over  the  property  of  the  stockholder  in  the  corpora- 
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tion.  It  should  be  taken  into  consideration  in  determining  the 
fairness  of  any  transaotion  between  them. 

Here  the  relation  of  the  defendants  as  virtual  directors  of  the 
Western  Development  Company,  was  quite  similar  to  the  assignees 
of  the  late  firm.  The  corporation  has  gone  oat  of  business.  Practi- 
cally, it  only  existed  for  purposes  of  liquidation.  The  case  differed 
from  that  of  surviving  partners,  in  that  the  corporation  must  act  as  a 
unit,  through  the  resolutions  of  its  board,  and  was  not  bound  because 
of  the  deafib  of  Oolton  to  immediate  liquidation  and  settlement. 
The  individual  directors,  too,  were  not  bound,  as  individuals,  ta 
liquidate  and  settle  at  aU.  Mrs.  Oolton  could  not  have  complained 
had  they  sold  their  stock  in  that  company  without  realizing  on  its 
assets  or  settling  the  indebtedness.  They  were  not  her  agents  then^ 
individually,  to  sell  these  assets,  and  to  account  for  the  proceeds. 
She,  too,  had  the  right,  secured  to  her  by  law,  to  inspect  tne  books* 
If  this  constituted  the  trust  relation,  therefore,  it  was,  as  all  others,. 
in  fact,  are,  8ui  generis.  We  must  determine  the  difficulty  in  deal- 
ioffwith  plaintiff,  from  their  active  duties  and  powers. 

These  certainly  did  not,  nor  did  any  other  suggested  fiduciary  re- 
lations, in  my  opinion,  impose  upon  the  defendants  the  duty  of 
connseling  or  protecting  the  plaintiff  as  one  to  any  extent  their  ward,, 
in  her  dealings  with  the  assets  of  the  Western  Development  Com- 

Skny,  or  of  any  other  corporation.  In  reference  to  the  Rocky 
ountain  Coal  and  Iron  Company,  the  defendants  were  in  no  sens& 
at  any  time  the  trustees  of  Colton.  Colton  was  their  agent  in  its 
management,  and,  in  that  sense,  their  trustee. 

If  there  was  no  duty  to  arise,  there  was  no  other  obligation  upon 
the  defendants  than  that  of  a  full  disclosure  of  facts,  within  their 
knowledge  as  trustees,  which  were  material  for  her  to  know  in  con- 
ducting the  negotiations,  and  to  deal  fairly  with  her.  This  can  b& 
better  considered,  however,  in  connection  with  the  circumstances  of 
the  negotiations  and  settlement. 

I  will  now  proceed  to  consider  some  of  the  most  important  issues 
of  fact  in  the  case;  and  first,  in  regard  to  the  four  hundred  and 
eight  shares  of  Bocky  Mountain  Coal  and  Iron  Companj^'s  stock  sur- 
rendered by  Mrs.  Colton.  The  complaint  charges  that  the  defend- 
ants falsely  represented  that  this  stock  did  not  belong  to  Colton,  but. 
was  held  in  trust  by  him  for  defendant  and  Mark  Hopkins,  and 
upon  their  paying  the  cost  price  they  would  be  entitled  to  demand 
an  assignment  and  transfer  thereof.  That  she  accordingly,  be- 
lieving this  representation,  upon  receiving  six  thousand  six  hundred 
and  twenty-eight  dollars  and  ninety-two  cents,  which  they  repre- 
sented to  be  the  cost  price ,  assigned  the  same  to  the  defendants  as  part,. 
of  course,  of  the  general  compromise  and  sale  shown  by  exhibit  F. 
That  she  has  discovered  that  this  stock  belonged  wholly  to  Colton, 
and  consequently  to  his  estate,  and  was  worth  forty  thousand  eight 
hundred  dollars.  The  answer  practically  admits  the  representation 
as  to  the  ownership  of  the  stock,  but  avers  that  the  reason  for  the 
claim  on  their  part  was  fully  known  to  Wilson  and  Tevis,  and  also 
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the  facts  on  which  their  claim  was  founded,  and  that  no  false  repre- 
sentations whatever  were  made  in  relation  to  the  matter. 

It  appears  that  defendants  also  claimed  that  Golton  had  received 
on  this  stock  held  bv  him  in  trust  dividends  amounting  to  about 
twenty  thousand  dollars,  which  amount  was  released  to  plaintiff  as 
part  consideration  for  the  compromise. 

Upon  the  question  arising  in  connection  with  this  issue,  an  im- 
mense mass  of  testimony  has  been  taken,  and  there  has  been  sub- 
mitted statements  from  the  stock  books,  accounts  of  dividends  and 
numerous  computations  intended  to  prove  or  disprove  the  various 
positions  assumed.  These  arrays  of  figures  as  arguments  are  cal- 
culated to  bewilder  one  not  more  accustomed  to  such  matters  than 
myself;  but  after  considerable  study  I  have  at  least  satisfied  my 
own  mind  upon  this  question. 

The  only  witness  wno  gives  direct  and  positive  evidence  in  regard 
to  an  understanding  in  reference  to  the  stock  is  Charles  Crocker,  and 
the  issue  seems  narrowed  down  to  the  question  whether  the  witness 
correctly  stated  the  understanding  or.  agreement  under  which  the 
stock  was  purchased,  or  if  he  did,  whether  the  understanding  had 
not  been  modified  or  was  not  ignored  by  the  parties  afterwards. 

Charles  Crocker  states  that  in  1870  he  invited  Colton,  who  then 
had  no  connection  with  the  defendants,  to  visit  the  mine  with  him. 
They  went,  were  pleased  with  the  property,  and  Crocker  purchased 
five  thousand  shares  for  himself  and  associates,  Stanford,  Hunting- 
ton, Hopkins.  On  the  way  home,  Colton  asked  permission  to  buy 
some  of  the  stock.  Crocker  assented,  and  promised  if  he  would  buy 
one  thousand  shares  to  make  him  president  and  manager  at  a  salaiy 
of  one  hundred  dollars  per  month.  To  this  Colton  assented,  and 
set  to  work  at  once  to  buy  stock.  He  was  now  permitted  to  buy 
onetiiousand  shares;  subsequently,  it  was  agreed  that  Colton  should 
buy  as  much  of  the  stock  as  he  could  on  joint  account  of  Crocker, 
Stanford,  Huntington,  Hopkins  and  himself.  At  that  time  he 
{Crocker)  had  five  thousand  for  himself  and  his  then  associates,  and 
Colton  one  thousand  shares,  givin(^  each  of  them  two  hundred  and 
fifty  shares  more  than  Colton.  This  disparity  was  to  be  maintained, 
oach  of  the  others  having  two  hundred  and  fifty  shares  more  than 
Colton. 

Such  testimony  must  always  be  taken  with  great  caution.  Mem- 
ory is  apt  to  be  unfaithful  in  such  things;  subsequent  impressions 
of  transactions  blend  with  original  impressions.  Colton  may  have 
understood  that  matter  quite  differently.  Had  they  brought  suit 
for  the  stock  against  Colton's  representatives,  this  evidence  would 
not  have  been  received.  During  the  years  that  had  passed,  Crocker 
had  been  burdened  with  important  matters,  and  had  confessedly 
paid  no  attention  to  Bocky  Mountain  Coal  and  Iron  Companj'^s 
affairs.  They  were  intrusted,  he  says,  entirely  to  Colton.  Soon 
after  the  agreement  to  purchase  the  stock,  Crocker  sold  out  his  in- 
terest in  the  mine,  and  in  all  the  other  corporations  with  which  he 
and  the  other  defendants  had  been  connected,  and  started  upon  a 
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voyage  around  the  world.  He  was  absent  two  years,  during  which 
time  ne  had  no  reason  to  trouble  himself  with  the  business  of  the 
<soal  company.  In  October,  1873,  he  repurchased  his  former  inter- 
est, but  in  uie  following  December  again  went  on  his  travels  in 
Enrope,  and  did  not  return  until  August,  1874.  Since  that  time  and 
until  Colton's  death,  according  to  his  own  testimony,  he  had  paid 
no  attention  to  the  affairs  of  the  coal  company. 

His  memory  would  be  remarkable  if  he  retained  under  the  cir- 
-cnmstances  an  accurate  recollection  of  the  conversation  in  all  par- 
ticulars, and  the  facts  do  not  substantiate  his  statement. 

There  was  no  time  prior  to  his  selling  out  and  starting  on  his 
travels  when  Colton  had  one  thousand  shares.  In  fact,  there  never 
was  a  time  when  Colton  had  just  one  thousand  shares  and  the  others 
five  thousand  shares.  Colton  was  made  president  and  manager  in 
January,  1871,  although  he  had  but  three  hundred  s)iares,  and  he 
acquired  no  more  until  Crocker  had  sold  out  and  started  on  his 
travels.  The  first  step  toward  the  purchase  of  stock  which  can 
now  be  discovered,  was  an  assessment  levied  on  the  sixteenth  day 
of  August,  A.  D.,  1871,  which  Wilson  was  informed  was  levied  to 
aid  their  purchase  of  the  stock.  The  first  stock  acquired  after  agree- 
ment to  purchase  on  joint  account  was  in  September,  1871.  Thev 
continued  then  to  purchase,  the  stock  being  conveyed  either  to  Col- 
ton or  Stanford,  until  November  12,  a.  b.  1873,  when  a  division 
was  made  by  Colton  and  S.  A.  Hopkins,  the  latter  acting  for  Stan- 
ford, Huntington,  Hopkins  and  Crocker.  This  was  an  equal  divis- 
ion of  the  whole  amount  of  stock,  including  the  five  thousand  shares 
purchased  by  Crocker,  and  is  a  practical  interpretation  of  the  con- 
tract to  purchase  by  the  parties.  It  was  said  this  was  the  act  of 
Colton,  the  others  confidmg  in  him.  But  the  fact  seems  to  be  they 
-did  not  confide  wholly  in  Colton.  They  were  represented  by  S.  A. 
Hopkins.  There  was  then  no  reason  why  they  should  have  such 
implicit  confidence  in  him.  He  was  not  then  connected  with  the 
railroads.  He  was  then  simply  a  trusted  employee.  Hopkins 
would  have  not  acted  for  them  in  so  important  a  matter  without  first 
informing  himself  of  their  rights.  Colton  had  no  authority  over 
him.  And  there  is  no  apparent  reason  why  he  should  have  taken 
Colton's  statements  in  a  matter  in  which  Colton's  interest  conflicted 
with  those  of  his  emplcr^ers. 

And  then  this  equal  mvision  was  allowed  to  stand  for  five  years 
and  down  to  Colton's  death.  During  that  time  there  had  been 
seventy-eight  dividends,  by  which  they  had  divided  more  than  one- 
half  million  of  dollars.  For  sixty  of  these  Crocker  had  personally 
receipted  on  the  dividend  book,  for  the  dividends  on  his  own  shares; 
and  on  the  same  page  on  which  he  signed  his  name,  was  shown  the 
amount  of  stock  held  by  each  stockholder.  Most  of  the  stock  was 
held  by  the  five,  and  generally  there  were  only  fourteen  stockholders 
in  all.  Crocker  often  receipted  for  the  dividends  of  the  other  three 
also.     On  each  page  where  he  gave  these  numerous  receipts  was 


658  West  Coast  Befobteb.  [Supplement 

spread  oat  before  him  the  eyidence  that  the  disparity  he  claimed 
Old  not  exist. 

Stanford  receipted  personally  under  the  same  circumstauoes 
thirty-seven  times,  and  Mark  Hopkins,  for  his  own  dividends  and 
Huntington's  thirty-three  times. 

This  corporation  was  also  in  effect  a  close  corporation. 

Crocker,  of  course,  knew  the  total  amount  of  stock  in  the  cor- 
poration. 

It  was  receiving  almost  its  entire  income  from  the  Central  Pacific, 
under  an  arrangement,  which,  perhaps,  would  not  have  been  made 
only  that  they  held  the  stock.  The  evidence  shows  .that  they  oon- 
sidered  themselves  entitled  to  those  profits,  because  they  came  from 
the  contract  with  the  Central. 

It  also  appears  they  knew  just  who  owned  the  stock.  It  all  be- 
longed to  such  persons  as  they  permitted  to  hold  .it  and  to  no  others. 
All  were  their  employees. 

The  dividends  to  such  were  undoubtedly  understood  to  constitute 
extra  compensation.  This  was  expressly  so  with  Colton,  who  was 
told  that  one  hundred  dollars  per  month  was  a  sufficient  salary,  be- 
cause the  stock  would  pay  a  dividend  right  away  from  its  contract 
with  the  Central. 

Naturally,  each  would  know  what  proportion  of  the  whole  stock 
he  should  hold.  The  dividends  were  monthly  and  generally  were 
one  dollar  for  each  share  of  stock. 

At  each  dividend  each  would  be  reminded  of  the  number  of 
shares  he  held.  On  the  page  where  each  signed  the  receipt  was 
also  displayed  the  numbers  held  by  the  others.  There,  on  the  same 
page,  where  each  signed,  it  was  shown,  if  the  theory  of  the  defend- 
ants be  true,  the  evidence  that  Colton  had  more  than  his  just  pro- 
portion. 

It  is  not  to  be  believed,  either,  that  Colton  would  have  risked 
this,  or  the  others  overlooked  it. 

There  were  always  some  shares  held  by  trustees,  and  it  is  sug- 
gested that  Colton  kept  a  portion  concealed  by  being  held  by 
others. 

It  is  evident,  "however,  that  the  defendants  and  Colton  assumed 
the  right  to  say  who  might  become  owners;  that  none  held  stock 
without  their  permission.  It  is  fair,  therefore,  to  conclude  that  they 
knew  who  really  owned  the  so-called  outside  stock.  At  all  events, 
they  must  have  known  how  much  of  this  outside  stock  they  had  per- 
mitted, and,  knowing  his  own  holding,  each  knew,  or  had  the  aata 
for  knowing,  whether  he  had  as  much  as  he  ought  to  have  had.  They 
would  not,  in  all  probability,  overlook  so  material  a  matter  as  a  dis- 
parity of  two  hundred  and  fifty  shares  each. 

The  theory,  then,  of  this  unequal  holding,  is  not  admissible. 

It  is  too  plain  that  they  have  divided  among  themselves  on  a  dif- 
ferent basis,  which  they  recognized  too  often  and  acquiesced  in  too 
long  to  be  now  set  aside  on  this  showing. 
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But  that  does  not  quite  close  oat  this  question.  After  the  divi- 
sion in  1873  Colton  purchased  three  hundred  shares  more  from  the 
estate  of  Deuel,  which  he  held  undivided  at  the  time  of  his  death  ? 

Was  this  acquisition  also  subiect  to  the  contract  with  Colton  that 
he  should  buy  on  joint  account  r 

At  the  time  of  the  division  tiie  entire  stock  of  the  corporation  had 
been  purchased  or  was  held  by  parties  who  were  expressly  permitted 
to  retain  the  stock  by  defendante,  and  plaintiff  contends  tnat  under 
such  circumstances  the  division  was  a  final  settlement  upon  full  per- 
formance of  that  contract;  all  having  been  acquired,  there  was  noth- 
ing further  to  be  done. 

The  stock  which  the  five  principal  owners  permitted  others  to 
retain  is  spoken  of  by  witnesses  and  counsel  as  stock  outside  the 
arrangement  between  Crocker  and  Colton.  Therefore,  it  is  con- 
tended any  one  could  buy  up  this  stock  and  hold  it  as  outside  stock 
to  which  the  associates  had  no  claim.  But  certainly  there  is  an- 
other side  to  this.  The  stock  paid  a  very  large  profit  upon  the  cost. 
This  came  from  the  Central.  The  defendants  assumed  all  the  time 
— and  Colton  assented  to  the  claim — ^that  they  had  a  right  to  these 
profits,  or  to  say  who  should  share  in  the  good  thing.  Only  their 
employees  were  allowed  this  privilege.  Deuel  was  an  employee, 
but  he  died.  Evidently  it  was  not  desired  that  stock  in  this  practi- 
cally close  corporation  should  reallj^  get  where  they  could  not  con- 
trol it.  It  would  then  not  be  within  the  reason  of  the  permit  to 
hold  outside,  for  it  would  no  longer  serve  their  interests  to  allow 
others  to  get  the  benefit  of  it,  and  they  might  be  embarrassed  by  it. 

But  if  it  were  doubtful  whether  this  stock  was  purchased  for 
joint  account,  the  letters  and  acts  of  Colton  seem  to  remove  all 
doubt.  At  the  time  of  the  division  Colton  was  negotiating  for  its 
purchase,  and  confessedly  for  others  as  well  as  for  himself.  The 
transaction,  however,  was  not  concluded  until  December  27,  1873. 
On  the  twenty-sixth  of  December,  Colton  wrote  to  Beeman,  who 
was  attending  to  the  matter  for  him  at  Evanston,  as  follows: 

"  How  are  you  getting  along  with  the  Colton  stock  matter  with 
Prost  ?  I  hope  he  will  close  it  up  soon,  as  he  agreed  to,  so  I  can  ^et 
the  matter  on  of  my  hands.  I  don't  want  six  thousand  dollars  lying 
there  idle.     What  does  he  say  in  justification  of  his  conduct  ?    I  re- 


ported to  parties  that  I  had  bought  it,  and  part  of  the  money  be- 
longs to  them,  and  they  begin  to  act  as  though  there  was  something 
wrong  on  my  part,  as  they  can't  get  the  stock  and  have  sent  the 
money.  You  and  I  know  it  is  all  right,  but  it  places  me  in  a  bad 
position  having  told  them  I  had  bought  and  got  their  money." 

It  is  suggested  that  this  letter  was  evidently  written  to  hasten  the 
business,  and  that  plainly  some  of  its  statements  are  untrue.  De- 
fendants do  not  claim  to  have  furnished  any  of  the  money,  and  if 
they  had,  and  were  getting  anxious  about  it,  they  would  never  have 
permitted  Colton  to  retain  the  stock  through  any  neglect  to  look 
after  it.  This  view  places  Colton  in  a  very  unenviable  light.  Few 
people  would  justify  such  positive  misstatements.    In  regard  to  the 
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money,  it  is  like  many  other  unexplained  matters  in  the  case.  It  is 
not  very  positively  stated  that  any  complaints  had  been  made  about 
the  matter  b^  his  associates,  and  this  may  have  been  purely  imagin- 
ary, but  plainly  this  letter  affords  sufficient  grounds  in  the  matter 
which  were  before  doubtful  to  turn  the  scale  against  Colton. 

He  had  then  three  hundred  shares,  which  he  ought  to  have  divided. 
He  was,  of  course,  entitled  to  retain  one-fifth.  This  left  in  his 
hands  two  hundred  and  fifty  shares,  which  defendants  and  Mark 
Hopkins  were  to  demand  upon  payings;  the  cost  price.  They  repre- 
sented to  Mrs.  Colton  that  they  could  claim  four  hundred  and  eight 
shares,  and,  on  that  representation,  she  assigned  that  number  of 
shares  to  them.  The  difference  is  one  hundred  and  sixty-eight 
shares,  said  to  be  worth  par,  or  sixteen  thousand  dollars. 

Was  this  a  misrepresentation,  and  has  the  plaintiff  been  misled  to 
her  injury  ? 

The  misrepresentation,  if  any,  consisted  in  Crocker's  version  of 
the  agreement  with  Colton  that  there  was  to  be  a  disparity  in  amount 
of  stock  held  by  each.  Computing  with  this  as  a  basis,  Wilson  found, 
or  they  found,  and  so  represented,  five  hundred  and  ten  shares  still 
undivided.  Deducting  Colton's  fifth,  there  were  left  four  hundred 
and  eight  shares  to  which  they  had  a  right. 

This  was  clearly  a  misrepresentation,  whether  intentional  or  not. 
It  was  not  true  as  applied  to  the  transaction,  and  was  relied  upon. 
It  is  said  that  Wilson  knew  all  the  facts  and  circumstances  upon 
which  they  based  their  claim,  and,  therefore,  was  not  misled,  bat 
might  have  formed  his  own  opinion  as  to  its  validity.  But  a  material 
circumstance  was  the  statement  of  Crocker  ^hat  the  rights  of  the 
parties  with  reference  to  the  stock,  depended  upon  this  alleged  eon- 
tract  with  Colton,  under  which  he  represented  the  stock  was  acquired. 
In  effect,  we  find  this  statement  was  untrue.  Certainly  Wilson  had 
a  right  to  rely  upon  this  representation,  and  he  did  rely  upon  it. 
Defendants,  therefore,  must  be  held  responsible  for  it,  even  though 
Wilson  may  have  had  the  data  in  his  hand  from  which  he  might 
have  discovered  the  improbability  of  the  story. 

I  next  propose  to  notice,  very  briefly,  the  charges  against  Colton 
in  connection  with  his  alleged  indebtedness  to  the  Bocky  Mountain 
Coal  and  Iron  Company.  A  very  large  portion  of  the  time  occupied 
by  this  long  and  tedious  trial  has  been  devoted  to  the  matter,  and 
there  has  been  manifested  the  greatest  amount  of  interest  and  feel- 
ing. I  propose,  because  of  the  obvious  unpleasantness  of  the  sub- 
ject, to  say  as  little  about  the  matter  as  possible  and  yet  pass  upon 
the  issue  raised. 

It  is  claimed  by  the  plaintiff  that  the  defendants  represented  to 
her  that  Colton  was  indebted  to  the  Bocky  Mountain  Coal  and  Iron 
Company  in  the  sum  of  one  hundred  and  eighty-one  thousand  eight 
hundred  dollars  and  ninety-nine  cents  for  moneys  which  Colton  bad 
fraudulently  appropriated  and  embezzled,  and  that  exhibit  D  is  a 
correct  copy  of  these  alleged  liabilities  of  a  similar  character  to  the 
Western  Development  Compaqy  for  about  twenty-six  thousand  dol- 
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lars.  It  is  also  averred  that  defendants  threatened  that  unless  their 
demands  were  complied  with  they  would  attack  the  reputation  of 
Oolton  and  would  disclose  such  facts  and  bring  such  charges  against 
his  honesty  and  integrity  as  would  blast  his  reputation  and  memory. 
This  threat  has  reference  to  these  charges  pf  embezzlement.  Sho' 
avers  that  since  the  compromise  she  has  discovered  that  Oolton  was. 
not  so  indebted,  and  had  not  embezzled  the  said  sum  or  any  sum, 
and  had  not  fraudulently  or  otherwise  appropriated  any  money,  and  - 
that  the  claim  of  defendants  that  he  had  was  false  and  simulated 
and  created  for  the  purpose  of  coercing  her  into  an  unfair  settle- 
ment. The  plaintiff  says  that  these  alleged  threats  to  publish 
charges  against  her  husband,  coupled  with  the  fact  that  lack  of  time 
to  answer  or  disprove  them,  was  the  real  cause  of  her  accepting  the 
terms..  Afflicted  and  stunned  as  she  then  was  by  her  unexpected 
bereavement,  she  was  ready  to  sacrifice  anything  to  prevent  this 
charge  from  being  made  public. 

It  is  well  to  note,  preliminarily,  here,  that  this  statement,  exhibit 
D,  except  the  alleged  indebtedness  to  the  W.  D.  Co.,  is  made  up 
entirely  from  the  books  of  the  B.  M.  C.  &  I.  Go. 

This  company  and  these  books  had  always  been  under  the  special 
supervision  of  Colton.  One  set  of  books  was  kept  at  the  mine,  in 
Wyoming  Territory;  another,  and  the  principal  ones,  at  Oolton'ft 
office  in  San  Francisco. 

The  bookkeeper,  for  the  greater  part  of  the  time,  at  San  Fran- 
cisco, was  his  Drother-in-law  (brother  of  plaintiff),  and  for  the  re- 
maining period  his  nephew. 

He  frequently  had  the  books  laid  before  him  for  his  personal  in- 
spection. 

He  was  president,  manager  and  treasurer  of  the  company. 

None  of  the  defendants  had  ever  seen  the  books  prior  to  Oolton's 
death,  and  they  knew  very  little  of  the  affairs  of  the  company. 
After  Mr.  Oolton's  death,  the  books  were  submitted  to  an  expert, 
and  the  charges  in  exhibit  D  were  the  result. 

The  expert  was  Mr.  Gunn,  who  was  an  officer  and  employee  of 
one  of  the  corporations  controlled  by  the  defendants.  The  examin- 
ation was  commenced  in  December,  1878.  January  15th  following, 
Mr.  Wilson's  attention  was  called  to  it  by  Mr.  Orocker,  who  told 
him  of  the  alleged  irregularities;  that  they  were  trying  to  clear  it 
up,  and  he  hoped  they  would  be  explained. 

They  were  looking  into  the  facts.  Tbey  were  examining  and  in- 
vestigating. Afterwards,  the  examination  continued!  and  from  time 
to  time  new  items  were  shovm  to  Wilson. 

Wilson  was  a  member  of  the  constitutional  convention,  and  as 
soon  as  it  adjourned,  which  was  March  3d,  he  set  to  work  to  examine 
these  charges.  The  books  and  papers  were  at  his  disposal,  and  Mr. 
Ounn,  under  instructions  from  Orocker,  assisted  him,  showing  him 
all  that  he  claimed  to  have  discovered  and  his  evidence  in  support 
of  each  charge.  They  had  frecjuent  interviews,  which  sometimes 
lasted  aU  day  long.    They  examined  the  books  together,  and  as  each 
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new  diBOOveiy  was  made  by  Onnn,  he  informed  Wilson,  and  it  was 
investigated. 

In  this  way  exhibit  D  fi;rew  up  nnder  Wilson's  eyes.  It  was  im- 
possible that  any  one  ooiud  have  been  better  informed  than  Wilson 
was  as  to  the  manner  in  which  it  was  made  up,  and  the  foundation  of 
the  charges  expressed  in  it.  Wilson,  in  connection  with  the  plaintiff^ 
and  some  few  friends  who  were  occasionally  consulted,  thoroughly 
examined  the  private  books  and  papers  of  Golton  in  regard  to  the 
same  matter.     He  sought  information  from  various  other  sources. 

Unquestionably,  the  most  thorough  examination  and  investigation 
of  these  charges  made  prior  to  the  settlement  was  that  made  by 
Wilson.  He  certainlv  was  better  informed  in  regard  to  the  impori- 
ance  and  gravity  of  these  accusations  than  any  person  could  have 
been,  unless  we  supp^ose  without  evidence  that  the  defendants  had 
some  knowledge  which  they  have  suppressed  in  regard  to  some  of 
the  expenditures  claimed  to  have  been  made  by  Colton. 

On  the  contrary,  all  the  circumstances  seem  to  indicate  that  the 
defendants  knew  very  little  about  these  matters.  For  a  large  portion 
of  the  time,  during  which  these  malversations  are  alleged  to  have 
occurred,  Golton  was  not  the  trusted  associate  of  the  defendants, 
except  in  the  management  of  the  coal  company.  There  is  no  more 
reason  to  suppose  that  he  would  be  expected  to  use  the  funds  of  the 
eompany  for  purposes  which  could  not  be  safely  shown  on  the  books 
than  any  other  employee. 

I  am  not  going  into  the  discussion  of  how  much  it  would  help  the 
reputation  of  Colton  to  suppose  that  the  otherwise  unexplainable 
appropriations  can  be  explained,  by  the  suspicion  that  they  were  in- 
tended to  be  used  improperly,  influencing  the  ofiicers  of  the  United 
States  land  department,  or  in  procuring  testimony  which  it  would 
not  do  to  have  known.  Certainly,  if  any  Agent  has  taken  money  of 
his  princij^al  he  could  not  defend  it  on  a  mere  suspicion  that  he  had 
expended  it  in  bribing  officers  of  the  government  or  in  subornation 
of  witnesses  in  the  interest  of  his  employers.  Since  this  suit  was 
commenced,  very  thorough  examinations  have  been  made  of  the 
books  by  experts  on  both  sides,  and  it  is  safe  to  say  that  information 
has  been  sought  from  all  sources  which  there  was  the  least  reason 
to  believe  could  afford  any  light.  Some  few  items  have  been  shown 
to  have  been  incorrectly  charged.  So  Wilson  discovered,  for  be 
says  his  investigations  generally,  but  not  always,  met  with  adverse 
result.  These  very  complete  and  thorough  examinations  may  have 
discovered,  and  probably  have  some  explanations,  as  to  a  few  mat- 
ters, beyond  what  Wilson  knew.  Taking  the  whole  thing,  however, 
I  do  not  see  any  advances  whatever  in  regard  to  the  cumability  of 
Colton  beyond  the  position  which  Wilson  occupied,  llor  have  I 
found  much  argument  beyond  those  suggested  by  Wilson  and  Tevis 
in  regard'  to  the  improbable  nature  of  the  charges  and  the  chari^ 
with  which  after  his  death  his  conduct  should  be  judged,  or  the  dif- 
ficult circumstances  in  which  the  defense  is  made  by  Colton 's  repre- 
sentatives.    We  are  not  now,  for  the  purpose  of  this  case,  to  pass 
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sn  absolute  judgment  upon  the  guilt  or  innocence  of  Colton.  If  the 
charge  be  discredited  the  accuser  is  not,  therefore,  condemned. 
They  certainly  have  not  been  altogether  disproved.  In  fact,  only  to 
a  very  small  amount.  Of  course,  not  all  of  this  very  lar^e  indebt- 
edness was  really  charged  to  have  been  a  misappropriation.  The 
pleadings  on  both  sides  speak  of  them  as  such,  but  on  the  face  of 
the  exhibit  the  contrary  plainly  appears. 

I  do  not  care,  however,  to  enlarge  upon  the  matter.  I  am  pre- 
pared to  finish. 

That  the  full  extent  of  the  representation  was  that  the  statement 
<K>ntained  a  result  shown  by  their  books,  as  reported  to  them  by 
Mr.  Ounn,  and,  further,  that  Wilson  knew  how  the  statement  was 
made  up,  all  the  evidence  for  each  item  of  the  charge.  That  while 
the  statement  was  in  some  respects  inaccurate,  as  Wilson  well  knew, 
yet,  in  the  main,  as  a  matter  of  accounting,  it  was  correct.  That 
the  defendant  did  not  cause  to  be  prepared  or  made  an^  charges  in 
reference  to  it  for  the  purpose  of  coercing  the  plaintiff  into  an  un- 
just or  any  settlement  of  her  relationis  with  them,  but  the  account 
was  presented  in  good  faith  and  for  the  purpose  of  collecting  the 
amount  claimed  from  the  estate  of  Colton.  In  fact,  having  found 
these  apparent  discrepancies  on  the  books,  I  do  not  see  how  a  dis- 
closure to  the  plaintiff  could  have  been  avoided.  There  would  not 
iiave  been  a  full  disclosure  of  all  the  facts  had  thev  suppressed  this. 

I  now  come  to  exhibit  E,  attached  to  the  complaint,  or  rather  to 
the  complaints,  made  with  reference  to  the  matters  contained  in  it. 
It  is  averred  in  effect  that  the  defendants,  to  influence  the  action  of 
the  plaintiff  and  induce  her  to  execute  the  assailed  contract,  repre- 
sented that  all  the  stocks  and  bonds  received  by  her  from  the  estate 
of  her  deceased  husband  were  insufficient  to  pay  the  million-dollar 
note,  Colton's  indebtedness  to  the  Bocky  Mountain  Coal  &  Iron 
Oompany,  and  Colton's  proportion  of  the  indebtedness  of  the 
Western  Development  Company,  and  Colton's  indebtedness  to 
themselves.  That  to  sustain  these  representations  they  presented  a 
statement  of  the  assets  and  liabilities  of  the  Western  Development 
Oompany,  which  is  exhibit  E.  They  also  represoited  that  the 
Western  Development  Company  was  insolvent  and  unable  to  pay  its 
debts,  and  that  it  would  be  necessary  to  return  the  dividend  im- 
properly made  by  Colton. ,  This  dividend  composed  a  large  portion 
of  the  assets  of  Colton's  estate.  It  is  also  averred  that  they  repre- 
sented and  asserted  that  the  valuations  contained  in  the  statement 
were  the  true  and  full  values  of  the  assets  of  the  corporation,  and 
they  further  represented  that  it  was  necessary  to,  and  they  intended 
to,  and  would  forthwith  cause  to  be  levied  an  assessment  of  many 
millions  of  dollars  upon  the  capital  stock  of  the  corporation.  Then 
follow  allegations  of  reliance  upon  the  representations,  and  her  sub- 
sequent discovery  that  they  were  false. 

It  appears  that  Wilson  first  called  at  the  office  of  the  defendants 
and  desired  ito  know  the  value  of  Mrs.  Colton's  interests  there.  He 
was  at  once  informed  that  there  were  difficulties  in  the  way.     Mr. 
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Crocker  had  already  informed  Mrs.  Colton  in  response  to  similar 
inquiries  that  the  business  was  so  extensive  and  so  ramified  that  it 
was  difficult  to  give  any  correct  opinion  about  it.  As  early  as  Jan- 
uary 15,  1879,  Wilson  had  commenced  making  inquiries  to  find  out 
what  Colton  had  and  what  it  was  worth.  In  a  letter  of  that  date  to 
plaintiff  he  relates  an  interview  with  Mr.  Crocker.  He  was  then 
told  that  the  Western  Development  Company  was  largely  indebted, 
and  it  might  be  necessary  to  recall  the  dividend;  that  the  settlement 
of  the  business  of  that  company  was  a  necessary  preliminary  to 
getting  at  her  rights.  He  sought  for  a  statement  of  the  assets  and 
liabilities  of  the  company,  and,  having  in  some  way  obtained  a  rough 
statement,  was  informed  by  Mr.  Crocker  that  he  must  not  rely  upon 
it,  that  they  were  preparing  a  more  perfect  statement,  which  he 
would  furnish.  The  statement,  exhibit  E,  was  made  out  and  pre- 
sented to  Wilson  as  the  more  perfect  statement  promised.  The 
original  statement  was  made  up  by  Mr.  Douty,  but  without  the  val- 
uations. Wilson  also  had  this  original  statement  made  out  by  Mr. 
Douty.  The  statement  was  changed  in  some  respects  by  Mr.  Brown» 
and  the  value  of  each  item,  or  an  estimate  of  the  value,  added. 
These  values  were  made  at  the  request  of  governor  Stanford,  and 
Wilson  was  informed  that  the  values  were  the  result  of  the  combined 
judgment  of  all  the  defendants  and  all  through  the  negotiations 
which  followed  they  insisted  that  they  were  the  very  highest  values. 
These  valuations  became  a  very  important  matter  in  the  n^otia- 
tions,  and  were  the  subject  of  frequent  controversy  between  Wilson 
and  the  defendants.  There  can  be  no  doubt,  therefore,  that  the 
statement  was  furnished  to  Mr.  Wilson  as  a  correct  and  full  list  of 
the  assets  and  liabilities  of  the  Western  Development  Company  as 
they  appeared  upon  their  books,  and  that  the  values  were  in  the 
negotiations  represented  and  insisted  upon  as  the  highest  of  such 
assets  in  the  opinion  of  the  defendants.  It  is  more  important  here 
to  consider  the  circumstances  under  which  this  statement  was  fur- 
nished, and,  somewhat  more  minutely,  how  it  was  regarded  and 
treated  bv  the  parties,  to  understand  just  the  force  of  the  represen- 
tations, tne  purpose  for  which  they  were  made,  how  they  were  re- 
ceived, and  the  degree  of  reliance  which  was  placed  upon  them  and 
which  the  plaintiff  was  entitled  to  place  upon  them. 

Along  with  exhibit  E,  and  exhibit  17,  Douty,  which  last  is  the 
original  from  which  exhibit  E  was  made,  there  was  also  furnished 
an  inventory  of  the  property  turned  over  by  the  Western  Develop- 
ment Company  to  the  Pacific  Improvement  Company.  Wilson  says 
that  he  regarded  this  transfer  as  absolutely  void,  and  the  inventory 
only  as  a  convenient  mode  of  getting  at  the  assets  of  the  W.  D.  Co. 
Douty  was  also  directed  to  aid  with  such  information  as  he  had;  and 
it  is  admitted  that  he  did  so  thoroughly  and  well.  He  was  the  presi- 
dent of  the  W.  D.  Co.,  and  its  bookkeeper,  and  knew  more  of  its 
affairs — outside,  of  course,  of  questions  of  policy,  which  were  en- 
tirely controlled  by  the  individual  defendants  —than  any  other  per- 
son.    He  was  Colton's  nephew,  and  had  been  his  confidential  clerk. 
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The  myentory  was  made  up  under  his  personal  supervision,  and  he 
wa8  fully  able  to  explain  the  meaning  of  the  terms  used,  and  how 
far  it  could  be  relied  upon  as  a  correct  list. 

Under  the  circumstances,  it  is  obvious  that  the  defendants  could 
not  be  expected  to  know  much  of  the  affairs  of  the  corporation  in 
detail;  and  no  human  being  knew  or  well  could  have  an  accurate 
knowledge  with  reference  to  all  its  assets  and  liabilities.  It  must  also 
be  remembered  that  the  parties  did  not  deal  with  each  other  under 
the  influence  of  any  relation  of  trust  then  known  to  them.  She  did 
not  know  or  understand  that  they  owed  her  any  duties;  uor  did  they 
famish  these  statements  in  discharge  of  any  such  obligations.  If 
she  relied  upon  them,  it  was  not  because  of  any  trust  or  confidence 
in  them  or  tneir  obligations  to  inform  her.  They  dealt  as  strangers, 
and  at  the  time  each  party  believed  they  had  a  right  so  to  deal.  She 
now  seeks  to  avoid  the  contract  as  well  on  the  ground  that  she  con- 
tracted in  ignorance  of  this  relation  as  on  the  ground  of  their  failure 
to  perform  its  obligations. 

AU  the  way  through,  defendants  assumed  the  right  to  negotiate  as 
strangers;  to  cheapen  what  she  ha*d  to  sell.  Yery  early  the  question 
arose :  Can  the  W.  D.  Oo.  pay  its  debts  without  the  return  of  the 
dividend  ?  There  was  no  con^oversy  about  the  liabilities ;  the  whole 
matter  was  reduced  down  to  the  question  of  values — the  value  of 
the  assets  of  the  W.  D.  Co. 

Of  course,  the  value  either  way  after  realizing  the  assets,  if  the 
dividends  were  returned,  depended  upon  the  same  question.  I  do 
not  see  that  plaintiff,  or  Mr.  Wilson  for  her,  ever  demanded  or 
expressed  any  desire  for  these  valuations,  unless  it  was  understood 
from  the  desire  to  know  the  value  of  Mr.  Colton's  interest  there* 
They  seemed  to  have  been  volunteered,  and  I  think  it  not  unfair  to 
presume  that  they  were  offered  as  an  argument  or  showing  to  sup- 
port their  claim  that  the  return  of  the  dividend  was  required  to 
enable  the  corporation  to  pay  its  debts.  The  next  inquiry  natu* 
rally  is,  whether  these  values  were  statements  of  fact,  or  were  mere 
expressions  of  opinion  for  which  the  person  expressing  them  cannot 
be  held  responsible. 

I  don't  overlook  the  cases  in  which  mere  expressions  of  opinion 
have  been  held  to  be  such  representations,  as,  being  grossly  false 
and  made  in  bad  faith,  will  suffice  to  avoid  the  contract.  Uncertain 
as  such  statements  are,  the  case  may  arise  in  which  the  one  party 
must  necessarily  rely  upon  them  as  affording  all  the  information  he 
can  possibly  get,  not  only  as  to  values,  but  as  to  the  subject  matter 
of  the  contract.  It  becomes  no  longer  a  mere  opinion,  or,  if  in 
some  cases  it  is  a  mere  opinion,  they  are  cases  in  which  the  de- 
frauded party  had  the  right,  under  the  circumstances,  to  the  benefit  of 
the  sagacity  and  judgment  of  the  person  making  the  representations. 

There  is  no  claim  that  any  of  the  stocks  or  bonds  in  question  had 
any  market  value  unless  it  be  the  bonds  of  the  Southern  Pacific,  and 
as  to  these  the  claim  is  rather  faintly  made,  and  certainly  the  evi- 
dence plainly  shows  they  had  none. 
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What  are  the  values,  then,  which  are  expressed  in  exhibit  E.  The 
phrase  intrinsic  valae  has  been  nsed,  although  this  is  not  the  mean- 
ing insisted  upon  by  the  plaintiff.  But  if  there  was  no  market  value, 
what  other  value  could  it  have  ?  This  phrase  is  used  in  opposition 
to  market  value,  or  fancy  value,  or  special  value  to  some  individnals, 
and  perhaps  in  other  connections.  Except  as  a  comparative  term 
it  is  difficult  to  extract  any  meaniug  from  it. 

Value  is  said  to  indicate  the  relation  the  purchasing  power  of 
one  commodity  bears  to  the  purchasing  power  of  other  commodities, 
and  generally  to  money,  the  universal  medium  of  exchange,  and 
which  furnishes,  therefore,  the  criterion,  or  unit,  for  the  estimate 
of  all  commercial  values.  This  is  the  only  meaning  it  can  have  here, 
or  which  would  have  been  deemed  material  in  these  negotiations. 

The  vital  question  was:  How  much  can  be  realized  from  these 
assets  to  enable  the  corporation  to  pay  its  debts  and  divided  among 
its  stockholders  ?  The  values  must  have  been  estimates  of  what 
these  securities  would  bring  if  placed  upon  the  market. 

"When  we  prove  the  value  of  such  securities,  we  place  on  the 
stand  an  expert.  Now,  what  musft  he  know,  to  make  him  an  expert? 
Why,  simply  what  the  securities  have  sold  for,  and  an  acquaintance 
with  the  market  sufficient  to  enable  him  to  say  that  at  a  certain  time 
they  did  bring,  or  would,  if  offered,  probably,  have  brought  so  much. 

These  experts  are  not  re(][uired  to  know  anything  of  the  properties 
represented  by  the  securities.  It  is  really  a  fact  to  which  they  are 
called — what  did  they  sell  for  ?  It  would  require  a  very  different 
species  of  knowledge  in  an  expert  to  tell  what  a  certain  stock  would 
bring,  if  offered,  it  having  no  market  value  established. 

The  elements  which  make  up  the  value  of  railroad  stocks,  are  very 
numerous  and  uncertain.  In  the  best  assured  stock  of  the  kind, 
there  must,  necessarily,  be  a  large  margin  of  uncertainty.  When 
we  have  determined  what  the  security  ought  to  bring,  we  all  know 
that  we  are  still  far  ttom  knowing  what  it  will  bring.  If  this  were  a 
determinable  quantity,  stock  gambling  would  cease  to  be  synonymous 
with  dealing  in  stocks.  The  evidence  abundantly  shows  how  deli- 
cate a  science  the  manipulation  and  handlinff  of  stocks  and  other 
railroad  securities  has  become,  and  how  difficult  the  task  of  creating 
and  maintaining  a  market  for  it.  The  contract  with  the  syndicate 
to  sell  the  S.  P.  bonds  proves,  both  that  previously  there  had  been 
no  market  for  the  bonds,  and  how  difficult  it  is  to  dispose  of  the  se- 
curities, even  with  a  contract  assuring  the  continued  solvency  of  the 
securities;  which  seems  almost  like  taking  a  bond  of  fate. 

In  short,  there  being  no  market  value  for  these  stocks  and  bonds, 
any  statement  as  to  vaJue  was  necessarily  a  mere  opinion.  And  all 
the  circumstances  show  that  it  was  so  regarded.  Why  could  not 
Wilson  find  out  the  values  from  some  one  ^Ise  ?  Of  course,  becanse 
they  had  no  established  market  value,  and  when  it  was  said  that  no 
one  knew  except  defendants,  as  is  still  said  and  constantly  repeated 
here  during  the  trial,  it  must  mean,  not  that  there  is  any  absolute 
value  which  they  refuse  to  communicate,  but  they  are  in  a  condition 
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to  form  an  opinion  better  than  any  one  else.  If  the  word  value  had 
reference  to  the  prodaotiveness  of  the  stock,  or  the  earnings  of  the 
roads,  Wilson  seems  to  have  been  f ally  informed  on  the  snbject. 
Nor  did  the  plaintiff  or  TVilson  accept  or  rely  upon  these  values. 
Wilson's  memorandum,  made  during  the  negotiations,  show  page 
after  page  of  computations  upon  different  bases. 

He  says  he  regarded  them  as  estimates.  In  fact,  all  the  way 
through,  the  controversy  was  over  these  values.  He  regarded 
them  as  too  low.  These  values  meant  the  terms  proposed  by  the 
defendants.  Wilson  demanded  more,  and  to  enforce  his  views  al- 
ways insisted  that  the  values  were  too  low.  And,  finally,  when  in 
despair,  he  communicates  his  failure  to  Mrs.  Colton  to  get  a  better 
offer,  he  says.  They  seem  relentless,  immovable  and  inexorable,  and 
assume  that  they  know  values  better  than  others." 

By  this,  he  savs  he  means  that  they  stood  upon  their  values,  and 
therefore  upon  tneir  offer.  In  other  words,  they  stood  relentlessly 
immovably  and  inexorably  upon  their  valujBs  as  a  basis  of  settle- 
ment. 

This  was  Wilson's  complaint  against  them.  It  was  what  he  at- 
tempted to  move  them  from.  It  was  the  very  bone  of  contention. 
Plaintiff  did  not  rely  upon  them.  It  was  her  grievance  that  defend- 
ants would  not  adhere  to  them. 

But  the  compromise  itself  shows  that  it  was  not  made  upon  the 
basis  of  these  valuations.  An  additional  consideration  of  two  hun- 
dred thousand  dollars  in  S.  P.  bonds  was  paid,  worth  according  to 
the  valuation  in  exhibit  E,  one  hundred  and  twenty  thousand  dol- 
lars. As  Colton  only  had  one-ninth  interest  in  the  W.  D.  Company, 
it  would  imply  an  increased  valuation  of  over  one  million  of  dollars, 
if  we  imply  the  increase  to  that  company  alone,  and  here  certainly 
was  the  controversy,  outside  of  the  charges  against  Colton,  to  which 
I  have  before  alluded.  And,  in  any  event,  this  additional  payment 
shows  that  it  was  a  lump  settlement,  and  not  made  upon  any  idea 
that  Uiey  knew  the  exact  balance  which  ought  to  have  been  coming, 
or  knew  the  value  of  assets  or  amount  of  liabilities. 

Here  was  a  raise  at  the  last  moment  of  more  than  one  million  of 
dollars  on  the  balance  which  it  was  claimed  would  be  left  after  the 
liabilities  were  discharged;  or  if  it  were  a  surrender  of  a  portion  of 
their  asserted  claim  against  Colton,  the  showing  is  equally  import- 
ant. One  party  claimed,  in  addition  to  the  conceded  property,  one 
million  of  dollars;  the  other  party  will  give  nothing.  A  compromise 
was  effected  by  paying  one  hundred  and  twenty  thousand  dollars. 
Could  anything  show  more  strikingly  how  the  parties  realized  the 
uncertainties  in  the  transactions  ? 

In  addition  to  these  considerations,  as  I  shall  have  occasion  to 
show  in  another  connection,  the  values  or  estimates  in  exhibit  E 
were  present  values,  if  sale  of  the  assets  were  necessary  for  immedi- 
ate liquidation,  and  were  merely  speculative;  and  both  parties,  at 
the  time,  fully  understood  that  if  they  were  able  to  hold  them  a  much 
larger  price  would,  in  all  probability,  ultimately  be  realized.     Now, 
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it  seems  to  me  that  the  three  exhibits  E,  17,  Dontj,  and  the  in- 
ventory of  property  turned  over  to  the  Pacific  Improvement  Oom- 
Dany,  with  Douty  to  explain  them,  came  as  near  showing  all  that  the 
books  would  disclose  on  the  subject  as  could  possibly  be  got  at. 
This  is  all  that  Wilson  could  have  understood  them  as  purporting 
to  show,  and,  as  already  stated,  no  one  could  have  been  better  in- 
formed than  Douty,  as  to  the  probability  that  the  showing  was  a  fair 
one.  If  I  am  correct  in  my  construction  of  the  provisions  of  the 
code  concerning  trusts,  there  were  no  active  duties  due  from  the 
defendants  to  the  plaintiff,  in  consequence  of  any  fiduciary  relation, 
beyond  that  of  full  disclosure  and  fair  dealing.  They  were  not 
bound  to  give  her  counsel  or  advise,  nor,  like  an  attorney  at  law, 
were  they  bound  to  see  that  ''their  diligence  was  not  surprised"  in 
their  service  of  their  beneficiary.  In  other  words,  if  they  informed 
the  plaintiff  of  what  they  themselves  actually  knew  of  material  facts, 
and  afforded  her  other  opportunities  of  investigation,  such  as  thej 
themselves  had,  they  fully  discharged  their  obligations.  But,  it  is 
contended,  that  there  were  material  facts  known  to  the  defendants 
which  were  not  disclosed.  Among  these,  perhaps  the  most  import* 
ant  is  that  they  had  been  negotiating  with  certain  parties  in  J^ew 
York  for  the  sale  of  the  bonds  of  the  Southern  Pacific,  and  the  stock 
of  the  Central  Pacific.  It  appears  that  it  was  left  to  Huntington  to 
provide  for  the  marketing  of  their  securities.  It  was  his  habit,  as 
soon  as  an  issue  of  bonds  was  provided  for,  to  be^n  to  talk  up,  and 
to  prepare  the  market  for  them.  Some  of  the  S.  jP.  bonds  had  been 
sold  in  the  market,  but  in  small  quantities,  and  under  such  circum- 
stances that  in  the  opinion  of  the  experts,  no  market  value  was  es- 
tablished. Speyer  &  Co.,  prominent  dealers  there,  had  been  spoken 
to  about  them,  and  the  question  of  their  validity  had  been  submitted 
to  a  firm  of  attorneys  who  were  usually  consulted  by  Speyer  &  Go. 
There  is  some  little  doubt  whether  this  talk  with  Speyer  &  Go.  was 
before  the  compromise,  but,  in  all  probabilty,  it  was  before.  No 
arrangement  or  contract  of  any  kind  had  been  made,  however,  at 
the  time  of  the  compromise.  About  five  months  after  the  settle- 
ment, a  contract  was  made  with  Speyer  &  Co.,  for  the  sale  of  bonds 
to  the  amount  ^l  one  million  dollars,  with  an  option  of  nine  millions 
more,  at  prices  much  above  those  set  out  in  exhibit  E.  About  the 
same  time,  a  syndicate  was  formed  for  the  sale  of  C.  P.  stock  at 
seventy.  There  is  no  averment  in  reference  to  this  matter  in  the 
complaint,  but,  on  the  trial,  defendants'  attention  was  called  to  the 
claim  of  plaintiff  in  reference  to  it.  Wilson  says  he  had  no  adequate 
idea  of  this  contemplated  arrangement.  It  does  appear,  however, 
that  Wilson  knew  that  efforts  were  then  being  made  to  place  these 
securities  on  the  market. 

He  was  distinctly  informed  of  this,  under  circumstances  which 
made  it  manifest  that  it  was  not  mere  street  talk.  Now  there  was, 
so  far  as  disclosed,  nothing  fixed,  definite  or  certain  which  thev  could 
have  informed  Wilson  or  the  plaintiff  of.  If  Wilson  had  deemed 
the  matter  of  importance,  he  knew  enough  to  put  him  upon  inquiry. 
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And,  apparently,  be  did  know  about  all  be  coald  bave  been  told. 
Every  one  knew  tbey  would  be  sold  as  soon  as  a  fair  price  could  be 
obtained;  and  tbis  was  plainly  taken  for  granted,  botb  by  Wilson 
and  Tevis.  Tbey  bad  tben  no  contract,  and  but  for  tbe  ''  boona/'  as 
it  has  been  called,  probably  would  not  have  bad. 

Another  matter,  concerning  wbicb  it  is  claimed  there  was  not  a 
foil  disclosure,  is  that  there  was  due  the  Western  Development  Com- 
pany from  tbe  Northern  Railway  six  hundred  and  thirty-seven  thou- 
sand dollars  for  work  done,  which  tbey  intended  to  allow,  and  which 
was  allowed  within  a  week  after  the  compromise,  and  to  pay  which 
the  Northern  Bailway  issued  six  hundred  and  ten  bonds  of  one 
thousand  dollars  each,  with  back  coupons  sufficient  to  make  up  the 
amount-  There  is  no  evidence  that  tbis  allowance  was  contemplated 
at  the  time  of  the  compromise,  but  it  transpired  so  soon  afterward 
as  to  suggest  it. 

The  Western  Development  Company  had  built  the  road  and  turned 
it  over  to  the  Northern  Hallway  Company.  After  the  W.  D.  Co.  had 
practically  gone  out  of  existence  the  roadbed  above  Benicia  sank. 
The  Pacific  Improvement  Company  filled  the  sump  at  a  cost  of 
eighty-five  thousand  dollars.  This  was  charged  to  the  W.  D.  Co.  on 
the  idea,  I  presume,  that  the  roadbed  had  been  imperfectly  made, 
and,  therefore,  that  company  had  not  completed  the  construction. 
It  was  charged  to  the  expense  account  of  that  supposed  contract. 
Proceedings  were  inaugurated  after  the  compromise  to  recover  from 
the  Northern  Bailway  six  hundred  and  thirty-seven  thousand  dollars 
for  this  expenditure  of  eighty-five  thousand  dollars.  Douty,  as  pres- 
ident of  the  Western  Development  Company,  was  ordered  to  write 
a  letter  to  the  president  of  the  railwav  making  the  claim. 

The  same  authority  requested  W.  Y .  Huntington,  president  of  the 
railway,  to  have  the  claim  allowed.  The  claim  was  allowed,  of 
course,  and  the  bonds  and  coupons  issued,  the  order  admitting  that 
the  claim  was  one  of  undoubted  merit.  The  officers  of  the  corpo- 
latious  were  all  really  employees  of  the  defendants,  and  the  defend- 
ants and  Mark  Hopkins  then  owned  all  the  stock — at  least,  practi- 
cally. Begarding  this  as  really  an  allowance  of  a  claim,  it  was 
apparently  a  mere  gratuity.  But  evidently  it  was  nothing  of  the 
kmd.  The  defendants  and  the  estate  of  Mark  Hopkins,  owning  all 
the  stocks  and  bonds  of  the  corporations,  determined  to  issue  more 
bonds  upon  the  road,  which  was  their  property.  Had  they  seen 
that  their  interest  required  it,  they  would  doubtless  have  mortgaged 
the  road  for  millions  more,  instead  of  a  few  hundred  thousand.  So 
long  as  it  was  their  property,  and  in  reality  unincumbered,  I  see 
no  reason  why  they  might  not  do  so,  nor  what  harm  it  would  do 
the  plaintiff  if  they  did.  Why  they  resorted  to  this  hocus  pocus  of 
a  pretended  allowance  on  account  of  construction  does  not  appear, 
but  reasons  can  easily  be  imagined.  The  right  to  pledge  the  prop- 
erty for  their  debts  is  one  incident  of  ownership.  When  she  sold 
her  interest  to  them,  she  knew  this  was  an  advantage  they  acquired 
by  the  sale;  and  when  the  bonds  were  issued  they  merely  had  their 
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own  paper  secured  upon  their  own  property.  They  own  the  prop- 
erty for  this  purpose  as  much  as  for  any  other.  Whether  they 
should  mortgage  or  not,  or  for  how  much,  are  matters  of  mere 
policy.- 

That  the  defendants  have  managed  these  corporations  to  advance 
their  individual  interests,  and  have  treated  the  corporations  as  their 
individual  property  is  certain.  In  an  affidavit  filea  here  during  the 
trial,  the  plaintiff  says,  with  reference  to  the  management  of  the 
Central  Pacific : 

''They  have  systematically  subordinated  the  interests  of  said 
corporation  to  their  own  individual  uses  and  purposes,  and  have 
caused  said  corporation  to  borrow  large  sums  of  money  at  a  burden- 
some rate  of  interest  for  their  own  individual  uses  and  free  of  inter- 
est, and  have  used  the  moneys  that  were  in  the  treasury  of  said 
company  for  their  individual  purposes  to  the  extent  of  many 
hundreds  of  thousands  of  dollars,  without  giving  any  security  or 
paying  interest  therefor." 

There  is  a  large  measure  of  truth  in  this  charge,  and  it  applies  not 
only  to  the  Central  Pacific,  but  to  all  the  corporations  under  their 
control,  and  to  the  times  before  Colton's  death,  as  well  as  after. 
So  long  as  there  were  neither  stockholders  nor  bondholders  otiier 
than  themselves,  I  see  no  reason  why  they  might  not  do  so. 

The  same  reasoning  applies  in  the  same  way  to  the  matter  of 
ninety-two  thousand  six  hundred  and  forty  dollars  in  the  bonds 
issued  to  them  after  the  compromise  by  the  Northern  Bailway  and 
San  Pablo  &  Tulare.  Here  the  company  also  owned  all  the  stock 
and  bonds  of  the  roads.  There  was  here,  however,  a  contract  which 
Wilson  must  be  held  to  have  known.  Having  consulted  freely  with 
Douty,  I  do  not  see  how  we  can  avoid  charging  Wilson  with  knowl- 
edge of  the  basis  of  this  estimate,  exhibit  E.  In  regard  to  the 
sinking  fund  bonds  said  to  have  been  appropriated  by  S.,  H.,  H.  A 
C.  at  less  than  their  real  value,  it  is  hardly  necessary  to  speak. 
There  is  no  charge  with  reference  to  it  in  the  complaint,  and  on  re- 
flection I  feel  bound  to  hold  that  there  is  no  competent  or  sufficient 
evidence  of  their  value.  It  seems  this  sort  of  thing  had  occurred 
before  or  during  Colton's  lifetime.  I  feel  a  suspicion  that  the  bonds 
were  acquired  for  S.,  H.,  H.  &  C,  and  that  ail  parties  knew  that 
their  temporary  rest  in  the  coffers  of  that  company  was  merely  a 
stage  in  the  process  of  deglution.  The  subscription  to  the  stock  of 
the  Northern  Bailway  and  the  San  Pablo  &  Tulare  is  a  matter  not 
so  easily  disposed  of.  This  I  have  said  I  consider  admissible  on 
the  issue  as  to  the  solvency  of  the  W.  D.  Co.  Yet  it  ought  to  be 
considered  in  view  of  the  fact  that  defendants'  counsel  did  not  un- 
derstand until  the  argument  that  they  were  claimed  as  assets. 

These  subscriptions  were  made  in  1871  by  the  individual  defend- 
ants and  Mark  Hopkins  as  organizers  of  the  corporations.  The 
statute  required  a  subscription  of  one  thousand  dollars  for  each  mile 
of  the  proposed  road.  These  subscriptions  were  evidently  made  to 
omply  with  the  law.     Colton  was  not  then  associated  with  the  de- 
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fendants  in  railroad  matters,  nor  was  the  W.  D.  Go.  formed.  The 
ten  per  cent  required  by  law  was  paid,  but  nothing  more.  The 
stock  was  surrendered  to  the  W.  D.  Go.  The  W.  D.  Co.  debited 
itself  with  the  portion  unpaid.  It  is  now  sought  to  charge  the  de- 
fendants with  this  amount  as  an  omitted  asset  of  the  W.  D.  Co. 

I  have  said  that  the  relation  between  these  parties  was  that  of 
joint  adventurers,  or,  at  least,  of  persons  jointly  working  to  accom- 
plish a  common  end.  We  find  that  when  a  new  corporation  is 
needed  to  carry  out  their  projects  that  it  has  been  formed  under  the 
auspices  of  the  W.  D.  Co.,  which  is  their  common  agency;  that 
sometimes  their  employees  became  corporators  and  the  stock  is  held 
for  the  associates. 

Prior  to  Col  ton's  advent  into  the-  association,  the  relation  of  the 
other  parties  to  each  other  was  the  same,  all  the  stock  of  the  cor- 
poration formed  would  naturally  belong  to  the  associates.  The  bal- 
ance not  subscribed  for  they  sot  on  the  construction  contracts,  and 
since,  it  seems,  the  value  of  the  bonds  exceeds  the  cost  of  con- 
straction,  the  stock  really,  if  we  look  upon  the  bonds  as  assets,  costs 
them  nothing.  Indeed,  it  has  been  said  as  to  some  of  these  cor- 
porations, it  is  only  valuable  for  purposes  of  control.  It  is  impos- 
sible to  suppose  otherwise  than  that  the  subscriptions  would  be  re- 
frded  as  burdens  which  the  associates  would  expect  to  bear  equally, 
think  it  was  admitted  that  in  some  cases  of  corporations  being 
formed  the  subscriptions  were  really  paid  by  the  W.  D.  Co.  I  can 
see  BO  real  reason  for  a  different  rule  being  applied  to  these.  Gol- 
ton allowed  these  subscriptions  to  remain  unpaid  for  years,  and 
I  do  not  doubt  but  he  thoroughly  understood  that  they  were  not  to 
be  paid. 

As  to  the  unfinished  contracts,  Wilson  knew  all  about  them.  He 
testifies  that  he  told  the  defendants  that  they  could  not  take  the  as- 
sets of  the  W.  D.  Co.  to  themselves  by  the  pretended  sale  to  the  P. 
I.  Oo.  That  he  did  not  recognize  the  transfer,  and  that  there  were 
unfinished  contracts  on  which  large  profits  would  be  made,  and  that 
the  W.  D.  Co.  was  entitled  to  these  profits.  This,  independently 
of  the  fact  that  these  main  contracts  had  fallen  by  lapse  of  time  and 
failure  to  perform  before  the  death  of  Golton,  will  dispose  of  that 
matter. 

There  are  many  other  items  claimed  to  be  assets  of  the  W.  D.  Go. ; 
tliat  is,  assets  not  mentioned  in  exhibit  E.  Some  of  these  are  con- 
fessedly so;  among  them,  the  item  of  one  hundred  thousand  dollars 
paid  out  by  Huntington,  and  which  he  is  unable  or  unwilling  to  ex- 

Elain,  and  other  small  items  which  it  is  not  necessary  to  mention 
ere.  On  the  other  hand,  the  defendants  claim,  and  have  shown, 
that  there  are  many  assets  in  exhibit  E  which  did  not  in  fact  belong 
to  that  corporation;  also  certain  liabilities  not  there  enumerated. 
It  is  strenuously  insisted  by  plaintiff's  counsel  that  these  matters  are 
entirely  immaterial;  that  having  furnished  a  statement  of  the%.ssets 
and  liabilities,  they  are  bound  by  the  statement;  that  the  statement 
was  the  basis  of  the  settlement,  and  if   it  be  materially  incorrect 
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either  vrskj,  plaintiff  is  at  liberty  to  avoid  the  contract.  Bat  I  think, 
in  the  first  place,  this  shows  a  misapprehension  of  the  character 
and  purpose  of  the  statements.  It  was  in  effect  only  understood  to 
be  a  showing  of  what  was  contained  in  the  books,  as  already  stated. 
To  this  extent  it  was  correct.  Then  the  parties  plainly  did  not  set- 
tle on  the  idea  that  they  knew  the  assets  or  liabilities,  but  evidently 
recognizing  the  fact  that  there  was  very  great  uncertainty  in  that 
respect.  Bat  a  distinct  issue,  as  elsewhere  stated,  was  made  as  to 
the  solvency  of  the  W.  D.  Co.,  and  its  inability  to  pay  its  debts 
without  the  return  of  the  dividend;  upon  this  issue  it  was  clearly 
admissible.  The  showing  made  in  the  exhibit  was  in  support  of  the 
representation  of  insolvency,  but  still  only  of  the  condition  pf  the 
books.  With  such  a  vast  mass  of  assets  of  such  various  kinds  and  so 
widely  scattered  in  a  business  of  such  dimensions  still  goin^  on,  it 
could  not  be  that  the  books  would  ever  be  entirely  up  or  fully  show 
the  assets  and  liabilities. 

Under  such  circumstances  common  sense  and  ordinary  ideas  of 
justice  would  suggest  that  it  might  be  shown  that  at  least  the  state- 
ment was  a  fair  one;  and  since,  if  we  take  the  position  that  the  values 
were  relied  upon,  the  statement  becomes  merely  a  list  of  money 
items;  what  difference  can  it  make  how  each  amount  was  made  up? 
Of  these  counter-claims  there  can  be  doubt  that  exhibit  E  includes 
the  so-called  Miller  assets,  valued  at  one  hundred  and  nineteen 
thousand  dollars,  which  did  not,  in  fact,  belong  to  the  Western  De- 
velopment Company,  and  omitted  of  its  liabilities  a  demand  in  favor 
of  the  {Southern  Pacific  for  failure  to  furnish  the  road  of  about  one 
million  of  dollars.  At  all  events,  the  deductions  to  be  made  from 
the  enumerated  assets,  and  the  additions  to  be  made  to  the  liabili- 
ties, will  more  than  counterbalance  the  errors  on  the  other  side. 
In  short,  on  the  subject  of  concealment  or  intentional  misrepre- 
sentations as  to  the  corpus  of  the  assets,  I  find  no  evidence  of  such 
in  the  record.  The  case  could  hardly  have  afforded  more  condu- 
jsive  evidence  that  there  was  nothing  of  the  kind.  Every  one  knew 
and  must  have  known  that  no  human  being  could  accurately  know 
the  vast  business  in  all  its  details.  The  books  were  thrown  open  to 
Wilson  or  to  any  expert  he  might  see  fit  to  employ.  He  did  spend 
many  days — ^I  may,  indeed,  say  months — in  the  examination  of  the 
books  and  pnpers,  and  had  the  assistance  for  this  purpose  of  the 
book-keepers  and  officers  of  the  different  corporations,  who  were 
•directed  to,  and  did  afford  him  in  good  faith,  all  the  aid  in  their 
power.  Wilson,  for  months,  devoted  a  great  deal  of  time  to  the 
investigation,  and  only  desisted  when  he  was  convinced  that  farther 
efforts  m  that  direction  would  be  of  no  further  use. 

Plainly  the  defendants  represented  their  own  views  in  the  nego- 
tiations, and  sought  to  make  as  good  a  trade  as  possible.  I  believe 
the  values  in  exhibit  E  were,  as  already  stated,  for  that  purpose. 
Within  a  few  months  afterwards  they  were  able  to  realize  enormous 
profits  over  these  prices  upon  the  propertv  acquired  from  the  plaint- 
iff.   There  is  a  natural  inclination  to  judge  the  transaction  m  the 
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light  of  this  after  event.  In  fact,  it  requires  a  strong  effort  not  to  do 
so.  But  the  values  were  present  values,  made  in  response  to  the  de- 
termination, or  perhaps  the  necessity,  on  the  part  of  Mrs.  Golton  to 
sell  out,  and  it  was  not  denied  at  the  time  that  the  defendants  hoped 
to  realize  a  large  advance  on  those  prices.  She  insisted  upon  im- 
mediate settlement.  She  was  promptly  told  that  the  value  of  her 
interests  could  not  be  ascertained  except  by  liquidation  of  the  affairs 
of  the  W.  D.  Co.  She  still  insisted  upon  obtaining  some  definite 
balance,  and  being  allowed  to  retire  free  from  the  business  without 
farther  liabilities  or  complications.  These  values  were  furnished  as 
a  basis  for  a  settlement,  oeing  an  estimate  of  values  which  might  be 
realized  by  immediate  liquidation.  But  they  admitted  that  they  all 
the  time  expected  to  get  more  for  the  assets.  Wilson  says  they 
represented  that  without  the  return  of  the  dividend  the  corporation 
was  insolvent;  the  assets  would  not  pay  the  debts  without  careful 
nursing  and  management,  which  would  take  a  very  considerable 
period  of  time.  By  watching  and  carefully  nursing,  the  assets 
could  be  made  to  pay,  and  would.  In  such  event,  of  course,  thev 
would  have  had  the  dividend  clear  after  paving  debts.  This  is  all 
Wilson  claimed,  and  it  seems  they  admitted  to  Wilson  that  at  least 
thev  hoped  to  do  as  much. 

Tevis  shows  that  he  understood  the  matter  of  these  relations. 
He  was  very  familiar  with  the  railroad  system,  and  particularly 
with  the  Southern  Pacific.  He  thought  the  values  merely  conject- 
ural, highly  problematical.  He  sa^s  the  values  in  exhibit  E  were, 
at  the  time,  fair  estimates.  That,  m  his  interview  with  the  defend- 
ants, while  acting  for  the  plaintiff  in  the  negotiations,  he  stated  in 
^ect  that,  under  their  administration  and  what  thev  would  do,  the 
connecting  roads  they  would  build;  considering,  also,  the  lease  to 
the  Central  Pacific,  they  would  ultimately  msSie  the  bonds  par. 
They,  in  replv,  claimed  his  estimates  were  in  advance  of  actual 
values;  that  they  were  not  bound  to  go  on  and  create  a  market  for 
these  securities.  That  other  roads  were  being  built  in  competition, 
and  the  whole  country  was  full  of  gloomy  prospects  and  they  would 
do  nothing,  but  preferred.  Mrs.  Oolton  should  go  on  with  them,  pay 
Oolton's  note  and  contribute  her  share.  Tevis  replied  that  she  was 
not  able  to  do  this,  but  would  sell  for  less  than  she  could  make  out 
of  it.  Here  we  see  admitted  that  plaintiff  expected  that  they  might 
realize  par  for  these  bonds,  and  understood,  or,  at  least,  her  agents 
4id,  that  she  was  getting  less  than  she  would  if  able  to  stay  in  and 
contribute  her  share.  Sat,  it  is  said,  that  the  defendants  had  them- 
aelves  placed  a  higher  value  upon  these  securities  and  again,  within 
ten  days  after  the  assailed  transaction,  paid  a  debt  to  a  fund  for 
which  they  were  trustees,  in  Southern  Pacific  bonds,  at  ninety  cents. 

G^ie  Western  Development  Company,  on  September  1st,  paid 
their  note  of  three  and  one-hidf  millions  to  one  of  the  Central 
Pacific  sinking  funds  in  these  bonds,  at  ninety.  The  defendants  were, 
of  course,  the  real  parties  on  both  sides  of  this  transaction.  Their 
interests,  however,  were  more  with  the  payor  than  the  payee.    They 
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took  advantage  of  their  power  to  pay  their  own  debt  with  the  bonds 
at  a  high  figure.  Of  course  a  trustee  ought  not  to  act  so.  It  is  said 
in  their  defense  that  they  discounted  the  future;  that  they  felt  con- 
fident that  when  the  sinking  fund  would  be  wanted  the  Southern 
Pacific  bonds  would  be  worth  par,  and,  therefore,  prove  a  good  in- 
vestment. This  is  not  a  satisfactory  explanation;  but  I  have  al- 
ready quoted  a  passage  from  plaintiflrs  affidavit  as  to  the  manner  in 
which  the  defendants  habitually  regarded  their  trusts.  It  is  some- 
what at  variance  with  the  view  counsel  have  endeavored  to  impress 
me  with,  in  regard  to  this  particular  transaction,  but  is  quite  con- 
clusive upon  the  value  of  such  evidence.  But  in  no  possible  view 
do  such  transactions  prove  what  could  have  been  realized  for  these 
securities  upon  immediate  liquidation,  as  practically  was  insisted 
upon  by  plaintifiT,  and  as  I  think  it  will  appear,  the  exigencies  of  her 
case  demanded.  There  ^is  nothing  in  proof  here  to  show  that  if 
forced  to  immediate  or  speedy  sale  these  assets  would  have  sold  for 
more  than  the  estimated  values.  It  seems  to  me  rather,  as  Wilson 
evidently  thought,  that  they  would  have  sold  for  almost  nominal 
sums,  unless  the  defendants  had  protected  them. 

In  order  to  understand  whether  these  representations  were  made 
in  bad  faith,  and  us  bearing  upon  the  still  more  important  question 
to  be  finally  considered,  it  is  necessary  to  remember  the  circnm- 
stances  under  which  these  negotiations  were  had.  The  constitu- 
tional convention,  during  the  period,  completed  its  labors.  The  ex- 
citing canvass  which  preceded  its  adoption,  was  conducted  and  the 
instrument  adopted  May  7,  1879.  This  was  about  the  time  the  esti- 
mates were  made  by  Brown.  The  negotiations  were  concladed 
during  the  canvass  for  state  and  county  officers,  which  followed  the 
adoption  of  the  new  constitution  in  1879. 

It  will  be  seen  to  have  been  a  very  remarkable  year  for  political 
excitement,  and  that  these  negotiations  were  conducted  in  the  midst 
of  it.  No  one  can  be  unmindful  of  the  business  depression  which 
pervaded  the  whole  country,  and,  in  fact,  the  commercial  world,  for 
a  year  or  two  preceding  these  events;  and  it  hardly  needs  the  testi- 
mony of  the  witnesses  to  prove  to  courts  the  extraordinary  political 
revolution  then  apparently  going  on  in  this  state.  It  is  now  easy  to 
laugh  at  the  fears  then  entertained,  and  to  scoff  the  idea  that  capi- 
talists were,  or  capital  was  affected  by  it.  The  panic  was  real,  and 
none  the  less  so,  because  we  can  now  see  that  many  fears  then  en- 
tertained were  idle.  It  is  true  that  confidence  was  soon  restored, 
but  this  cannot  restore  fortunes  lost. 

However  groundless  the  fears  which  destroy  markets,  while 
panics  last,  the  result  is  the  same.  Tbe  misfortune  of  the  plaintiff 
is  that  this  important  transaction  was  consummated  during  these 
gloomy  times.  Her  misfortune,  however,  must  not  induce  us  to 
judge  too  harshly  those  who  dealt  with  her  under  the  same  shadow. 

May  5,  two  days  before  the  adoption  of  the  new  constitution,  the 
supreme  court  of  the  United  States  affirmed  the  validity  of  the  so- 
called  Thurman  act,  which,  however  proper  in  itself,  took  from  the 
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defendants  twenty-five  per  oent.  of  the  net  earnings  of  the  Central 
Paoific  to  secare  the  government.  The  Central  then  was  really  the 
soarce  of  all  income  and  the  foundation  of  all  credit  to  the  defend- 
ants. They  were  heavily  in  debt.  The  debt  of  the  G.  P.  was  over 
one  hundred  millions.  The  letters  of  both  Haatiagtoa  and  Oolton 
show  how  they  regarded  the  situation.  Oolton,  in  particular,  was 
despondent.  He  wished  to  sell  the  construction  plant  and  build  no 
more  until  they  had  money  in  bank.  He  talks  of  staying  with  the 
wreck  and  was  particularly  pronounced  upon  what  was  called  the 
communistic  tendency  of  the  times.  Everybody,  he  said,  wants  to 
take  something  up  and  put  nothing  down.  Their  coffers  were  full  of 
bonds  and  stock,  for  which  there  was  no  market,  and  their  letters 
indicate  that  they  were  carrying  their  large  indebtedness  by  con- 
stantly incurring  new  debts.  Nor  was  this  all.  Gloomy  as  the  times 
were,  they  could  not  go  out  of  railroad  building. 

Their  main  road,  after  the  Oentral,  extended  some  hundreds  of 
mUes  into  a  desert,  and  there  ended.  To  render  the  road  valuable, 
it  must  be  connected  with  the  eastern  system  of  roads.  Oompeti- 
tion  was  threatened,  and  had  to  be  forestalled.  The  danger  from 
competition  is  terselystated  by Tevis  in  his  deposition.  The  value 
of  the  assets  of  the  W.  D.  Oo.  depended  very  much  upon  the  com- 
pletion of  these  projected  roads.  Notwithstanding  this  gloomy  con- 
dition in  1879,  tnere  very  soon  came  what  has  been  called  a  ''boom" 
in  railroad  business.  In  fact,  there  was  an  unprecedented  demand 
for  railroad  securities,  and  all  at  once,  as  it  were,  the  defendants 
found  themselves  in  a  prosperous  condition.  There  had  been,  per- 
haps, during  1879  a  marked  improvement  in  business  in  the  Atlantic 
states,  but  not  till  1880  was  the  effect  much  felt  in  Oalifomiaor  upon 
California  securities.  These  are  undoubtedly  facts,  and  must  not 
be  forgotten  in  estimating  the  fairness  or  morality  of  this  transac- 
tion. The  compromise  was  made  at  the  darkest  period  of  this  de- 
pression, when  matters  in  Oalifornia  were  most  uncertain.  These 
same  facts  are  also  material  in  determining  the  condition  of  the 
plaintiff,  and  should  be  kept  constantly  in  view  of  what  will  be 
said  hereafter  as  to  the  necessities  which  compelled  the  compro- 
mise on  her  part.  As  to  the  alleged  threats,  the  evidence  does  not 
sustain  the  ailegatidhs.  There  was  no  threat  to  attack  the  reputa- 
tion of  Oolton.  Wilson  said  they  merely  presented  their  claims,  and, 
of  course,  nnless  settled,  they  would  be  presented  to  the  executrix 
and  filed.  Then,  he  believed,  they  would  be  made  public.  If  this 
were  so,  it  would  still  be  the  privilege,  and,  under  the  circumstances, 
I  think,  the  dutv,  of  the  defendants  to  present  their  claim  duly  veri- 
fied. This  would  have  been  a  lawful  act.  There  was  no  duress,  and 
could  have  been  neither  duress  nor  menace,  as  defined  in  the  code, 
A  threat  to  injure  the  reputation  of  her  late  husband  would  not  come 
within  the  purview  of  the  code.  Counsel  has  ingeniously  shown 
that  the  statute  does  not  apply  to  dead  husbands.  But  there  are  no 
such  husbands.  The  widow  is  a  fenune  8ole.  Of  course,  it  could 
not  have  been  an  attempt  to  compound  a  felony  or  stifle  a  prosecu- 
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tion.  If  it  oonstitnte  any  groand  of  relief,  it  must  be  as  undue 
injSuence.  The  plaintiff  was,  no  doubt,  extremely  desirous  of  pre- 
venting the  publication  of  these  charges,  and  the  settlement  was  made 
under  the  expectation  that  thereby  the  matter  would  be  hushed  up. 
It  did  not,  however,  constitute  a  part  of  the  agreement,  and  I  find 
no  evidence  that  the  defendants  ever  attempted  to  use  this  desire  to 
influence  the  plaintiff.  The  fears  seem  to  have  been  suggested  to 
plaintiff  from  the  fact  that  they  asserted  the  claim.  I  have  said  that 
they  were  justified  in  making  claim  to  this  alleged  indebtedness. 

Nor  do  I  believe  it  constituted  the  chief  or  most  powerful  motive 
on  her  part  to  execute  the  assailed  contract.  She  was  tenderly  at- 
tached to  her  husband,  and  naturally  greatly  distressed  by  these 
accusations.  It  plainly  appears,  however,  that  she  fully  appreciated 
the  condition  of  things,  and  was  determined  to  maintain  her  rights, 
so  far  as  possible.  The  remarkable  letter  to  Mr.  Hunt  shows  her 
fully  aware  of  the  difficulties  surrounding  her,  and  so  far  as  depended 
upon  herself,  confident  that  she  was  equal  to  the  occasion.  There 
was  no  sign  of  weakness  or  surrender.  The  same  may  be  said  of  all 
of  her  letters  to  Wilson,  and  her  conduct  and  bearing,  as  related  by 
the  witnesses.  She  was  anxious,  but  alert,  appreciative  and  dnter- 
mined. 

.  She  feared,  apparently,  almost  from  the  beginning,  that  they  would 
not  settle  fairly  with  her;  she  believed  they  were  robbing  her;  had 
trumped  up  the  charges  against  her  husband  for  that  purpose,  and 
had  manipulated  the  books  to  prove  the  charges.  Yet,  during  the 
whole  period  of  anxiety  and  distress,  she  was  vigilant,  trying,  with 
Wilson,  to  find  out  what  she  could,  not  only  to  refute  the  charges, 
but  to  be  able  to  retire  from  the  business  with  as  much  as  possible. 
This,  indeed,  from  all  the  testimony  save  her  own,  would  appear  to 
have  been  the  prevailing  and  prominent  desire.  Hence  an  expert 
was  not  employed  to  investigate  the  charges  more  thoroughly,  be- 
cause, in  Wilson!s  opinion,  it  would  not  have  much  facilitated  the 
settlement  if  they  had  been  explained. 

I  think  Wilson  states  the  case  as  strongly  as  possible,  when  he 
says  the  desire  to  conceal  these  charges  was  an  element  in  the  settle- 
ment, but  not  the  chief  or  principal  one.  It  was  an  element  evi- 
dently to  this  extent,  that  if  the  matter  was  to*be  compromised,  it 
were  best  to  be  done  before  the  claims  were  filed.  JBut  neither 
plaintiff  nor  Wilson  was  inclined  to  sacrifice  any  material  interest 
to  accomplish  that  result. 

Of  the  other  alleged  threats,  not  much  need  be  said;  they  are  not 
proven.  Mrs.  Colton  was  allowed  to  state  that  Mr.  Wilson  told  her 
various  things  as  coming  from  the  defendants,  but  there  was  not 
even  an  attempt  to  complete  the  chain  of  proof  by  evidence  that  the 
defendants  ever  did  make  such  statements  to  Wilson.  The  alleged 
representation  that  it  would  be  necessary  to  get  at  Mr.  Colton's  in- 
terests by  lumping  seems  to  me  to  have  been  strictly  true.  '  The 
claim  that  they  ever  refused  to  allow  a  separate  settlement  of  the 
account  of  the  B.  M.  C.  &  I.  Company's  claims  is  not  sustained  bj 
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any  proof  and  is  flatly  denied  by  Wilson.  The  subject  of  the  charge 
of  undue  influence  has  been  already  alluded  to,  and  I  have  said  all  I 
care  to  say  in  regard  to  the  charges  of  misrepresentatious  against 
her  deceased  husband. 

The  only  other  claim  which  can  be  urged  in  reference  to  undue 
influence  or  adverse  pressure  I  propose  now  to  state  and  discuss,  as 
I  think  this  constitutes  the  gist  of  the  whole  case,  and  presents  the 
real  force  which  induced,  or  rather  compelled,  the  plaintiff  to  make 
the  compromise.  I  will  go  somewhat  into  details.  In  considering 
this  branch  of  the  case,  it  is  necessary  always  to  bear  in  mind  the 
financial  strain  which  then  operated  upon  the  defenc^ants;  also,  that 
by  the  death  of  Mark  Hopkins  they  had  been  deprived  of  much 
financial  force.  The  W.  D.  Co.  owed  the  Hopkins  estate  over  four 
million  dollars;  also,  that  they  believed  they  had  found  proof  that 
Colton  had  been  unfaithful  to  them;  that  they  were  further  embar- 
rassed by  the  dividend  which  had  been  improperly  declared,  of  a 
large  amount  of  the  assets  of  that  company  when  it  was  owinc^:  more 
than  sixteen  million  dollarr,  and  had  no  available  assets;  that  Colton 
had  been  allowed  to  retain  his  share  under  the  promise  that  it  would 
be  kept,  and  returned  to  the  company  whenever  the  associates 
should  deem  it  necessary;  that  this  promise  was  now  frustrated  by 
Colton's  death,  and  these  assets  were  part  and  parcel  of  the  Colton 
estate;  that  Colton  owed  them  and  the  estate  of  Mark  Hopkins  over 
seven  hundred  thousand  dollars  on  his  promissory  note,  which  waa 
about  to  become  due,  and  was  also  secured  by  onl^  unmarketable 
stocks;  that  the  defendants  were  also  in  a  crisis  m  their  affairs, 
being  required  at  such  a  gloomy  time  to  expend  other  millions  to 
maintain  their  position  in  the  railroad  world  and  prevent  competi- 
tion. These  facts  must  also  be  remembered  to  enable  us  to  appre- 
ciate the  extreme  distress  and  helplessness  of  Mrs.  Colton.  Her 
means  were  similarly  affected  by  this  financial  cloud  then  impending 
over  California  railroad  affairs,  and  in  some  respects  her  condition 
was  more  ejected  by  the  panic  than  theirs.  They  never  lost  their 
confidence  in  final  success.  '  They  could  hold  on  and  postpone,  and 
to  some  extent  their  obligations  could  wait  on  their  necessities. 
Their  practical  possession  and  absolute  control  of  the  properties 
gave  them  a  great  advantage.  This  was  strikingly  manifested  when, 
a  few  months  later,  they  were  able  to  give  Speyer  &  Co.  important 
advantages  and  guarantees  to  induce  them  to  buy  Southern  Pacific 
bonds. 

Colton  died  suddenly  in  the  prime  of  life,  killed  by  an  accident. 
His  wife  was  on  her  way  from  tne  East,  having  been  summoned  by 
the  news  of  his  peril.  He  had  been  busy,  almost  to  the  time  of  his 
death,  as  active  manager  with  the  defendants  of  their  many  lar^e 

Eroperties.  Perhaps,  as  manager,  he  was  most  active.  Necessarily 
is  affairs  were  at  loose  ends.  His  widow  was  sole  legatee  and 
executrix  of  his  will.  She  employed  Jarboe  &  Harrison,  a  promi- 
nent firm,  as  attorneys,  generally,  for  the  estate;  but  as  to  her  rela- 
tions with  the  defendant  and  the  various  corporations  under  their 


678  West  Coast  Bepobteb.  [Supplement. 

control,  she  confided  in  Samnel  M.  Wilson.  All  parties  agree  that 
Wilson  is  an  able  lawyer,  and  that  he  performed  the  duties  he 
assumed  faithfully  and  well.  Precisely  when  he  was  employed  does 
not  appear.  As  early,  however,  as  January  15, 1879,  he  was  inquir- 
ing of  Mr.  Charles  Crocker  for  plaintiff  in  regard  to  her  interests. 
He  was  then  substantially  informed  fully  of  the  difficulties  in  the 
way  of  a  settlement.  He  was  told  of  the  dividend  improperly  de- 
clared, the  large  indebtedness  of  the  W.  D.  Co.,  the  necessity  that 
its  accounts  should  be  settled  before  Colton's  interest  could  be 
known.  Also,  of  the  charges  against  Colton,  which  were  then, 
however,  undergoing  investigation,  and  were  mentioned  as  matters 
of  doubt. 

In  fact,  the  whole  case  of  the  defendants  may  be  said  to  have  been 
opened  to  him.  From  that  day  he  devoted  such  time  as  he  could 
spare  from  other  business  to  this  matter;  and  after  the  adjournment 
of  the  constitutional  convention  in  March  he  devoted  a  very  large 
portion  of  his  time  to  this  business^  up  to  the  settlement.  He  found 
it  involved  in  great  difficulty.  There  were  the  charges  of  improper 
appropriations  of  money  against  Mr.  Colton,  which  seem  at  first 
mainly  to  have  occupied  him.  There  was  the  outside  indebtedness 
of  the  estate,  exactly  how  much  the  evidence  does  not  show,  but  it 
couM  not  have  been  much  less  than  two  hundred  thousand  dollars 
due  to  others  than  the  defendants  and  their  corporations.  There 
was  the  million-dollar  note  which  would  become  due  on  the  fifth  of 
October  then  next  ensuing,  upon  which  there  was  due  over  seven 
hundred  thousand  dollars.  It  was  claimed  that  the  assets  of  the 
W.  D.  Co.  would  not  pay  its  debts  within  some  six  millions.  Col- 
ton'is  share  of  the  deficit  would  be  about  six  hundred  and  sixty-six 
thousand  six  hundred  and  sixty-six  dollars.  The  charges  against 
Colton  afterward  set  out  in  exhibit  D  amounted  to  some  two  hun- 
dred and  seven  thousand  dollars.  He  found  the  assets  of  the  estate 
to  be:  On  deposit  with  the  W.  D.  Co.,  four  hundred  and  twenty- 
nine  thousand  dollars;  a  residence  assumed  to  be  worth  two  hun- 
dred thousand  dollars;  a  ranch  worth  fifty  thousand  dollars,  and 
some  other  matters  probably  of  little  importance.  There  was  also 
Colton's  share  of  the  stock  and  bond  dividend  of  uncertain  value, 
but  entirely  unmarketable.  There  were  the  twenty  thousand  shares 
of  the  Central  Pacific  stock,  and  an  equal  amount  of  Southern 
Pacific  stock  pledged  to  secure  the  million-dollar  note.  Also,  one 
thousand  eight  hundred  and  fifteen  shares  of  the  B.  M.  C.  I.  stock, 
said  to  be  worth  par,  or  one  hundred  and  eighty-one  thousand  five 
hundred  dollars.  The  main  solicitude  of  Mr.  Wilson,  aside  from 
the  charges  which  were  thought  to  affect  the  reputation  of  Colton, 
was  in  regard  to  the  seven  hundred  thousand  dollars  which  would 
fall  due  in  October.  He  made  inquiries  in  regard  to  the  available 
means  of  the  estate,  and  came  to  the  conclusion  that  she  could  not 
possibly  meet  payment  due  on  this  note;  that  the  stock  pledged  to 
secure  it  was  not  marketable,  and  if  sold  by  the  pledgees,  would 
not  bring  near  the  amount.     He  testifies:     ''I  believed  if  these 
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geDdemen  foreclosed  the  pledge  of  forty  thousand  shares  of  stock 
which  they  held  to  secure  the  balance  due  on  the  million-dollar 
note,  they  would  acquire  that  stock,  with  a  very  large  sum  unpaid — 
over  half  a  million  of  dollars,  probably — fully  a  half  million  of  dol- 
lars." He  also  thought  they  might  wind  up  the  W.  D.  Oo*s  affairs 
and  bring  Mrs.  Golton  largely  in  debt  there. 

He  frequently  conversed  with  Mrs.  Oolton  about  this  probable  re- 
salt,  and  explained  to  her  the  difficulty  of  meeting  this  obligation, 
and  its  probable  consequences. 

Soon  after  her  husband's  death ,  Mrs.  Col  ton  had  resolved  to  get  what 
she  had  out  of  the  railroad  business,  if  possible;  and  after  this  show- 
ing, no  doubt,  she  realized  the  absolute  necessity  of  doing  so,  or 
rather,  she  realized  that  she  was  in  the  power  of  the  defendants — 
that  if  they  insisted  upon  a  speedy  settlement,  it  would  involve  her 
husband's  estate  in  insolvency.  The  defendants  were  fully  aware 
of  the  helpless  condition  of  the  plaintiff.  The  answer  avers  as  a 
reason  for  not  presenting  their  claims  against  Colton's  estato  that 
they  were  repeatedly  urged  by  Wilson  and  Tevis  to  desist  from  so 
presenting  them,  and  make  an  amicable  adjustment;  for,  if  they 
asserted  their  legal  rights,  they  would  not  only  leave  Mrs.  Colton 
without  propertVf  but  would  expose  the  memory  of  her  husband  to 
disgrace.  Crocker  said  they  figured  that  the  Western  Development 
Company  had  not  sufficient  assets  to  pay  its  debts,  if  it  bad  to 
be  wound  up  immediately;  that  it  would  require  a  great  many  years 
of  handling  these  securities,  and  to  nurse  them  and  bring  them  be- 
fore the  public.  If  forced  on  the  market,  they  would  not  bring 
much,  if  anything.  Nobody  knew  anything  about  them,  and  there 
were  millions  of  these  bonds  and  stocks,  and  no  man  would  buy  ex- 
cept at  a  low  price.  They  were  satisfied  that  if  they  were  forced  to 
settle  these  affairs,  it  would  sweep  everything  she  had  in  the  estate. 
She  had  not  monev  enough  to  meet  her  share  of  the  debts,  and  there 
was  no  other  way  out  a  lump  settlement. 

Now,  it  being  thus  manifest  to  every  one,  that  Mrs.  Colton  was 
unable  to  go  on  with  the  defendants,  and  pay  her  indebtedness,  that 
not  to  settle  was  financial  ruin,  it  was  only  natural  that  Mrs.  Colton 
should  use  her  utmost  endeavor  to  retire  from  the  business  with  a 
definite  sum  of  money,  entirely  freed  from  the  responsibility  and 
complications  of  the  hazardous  and  uncertain  business  in  which 
they  were  engaged.  All  parties,  I  think,  fully  understood  the  situa- 
tion. The  defendants  believed,  threatening  as  the  aspect  of  affairs 
then  was,  that  they  could  successfully  ride  the  storm,  and  that  the 
plaintiff  could  not  pay  up  and  go  on  with  them.  That  her  only 
chance  was  compromise.  Wilson,  as  stated,  at  first  applied  himself 
mostly  to  the  charges  against  Colton.  These  involved  the  reputa- 
tion of  his  dead  friend,  and  would  be  used,  lie  thought,  by  the  de- 
fendants as  an  excuse  for  not  dealing  liberally  with  the  widow  of 
their  late  associate.  They  would  use  it  as  a  reason  for  standing  on 
iheir  legal  rights,  and  thereby  would  render  Colton's  estate  insol- 
vent.   In  this  examination  he  was  able  to    explain  some  items  of 
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the  charge,  bat  generally  his  investigations  tamed  oat  adversely. 
He  spent  several  months  in  his  examination  of  the  affairs  of  the 
varioas  corporations,  bat  was  evidently  paralyzed  with  the  thooghfe 
that  it  mattered  bat  little  what  he  discovered,  unless  the  defendants 
woald  relent,  and  recede  from  the  position  they  had  taken.  He 
constantly  insisted  upon  a  settlement.  He  admitted  that  she  was 
unable  to  pay  the  maturing  obligations  and  continue  in  the  business; 
that  she  was  unable  to  make  the  deposit  with  the  W.  D.  company, 
which  would  pay  her  share  of  the  claimed  deficit.  This  aspect  of 
the  case  must  not  be  overlooked  in  judging  the  conduct  of  the  par- 
ties. Mrs.  Colton  sought  the  contract.  Her  agents  or  counsel 
seem  to  have  taken  the  position  that  the  defendants  were  bound, 
for  some  reason,  to  pay  her  for  her  interests,  and  let  her  go.  The 
defendants,  on  the  other  hand,  always  took  the  position  that  they 
did  not  wish  to  buy  her  out.  No  just  settlement  could  be  made» 
short  of  a  legal  settlement.  The  affairs  of  the  W.  D.  company  must 
be  settled  and  liquidated.  Let  her  pay  her  note  and  contribute  her 
share  toward  the  indebtedness  of  the  W.  D.  company,  and  they 
would  manage  everything  as  well  as  they  could,  and  Mrs.  Ooiton 
should  have  her  full  share.  They  all  knew  that  this  was  impossible. 
Stanford  testified  that  Wilson  told  him  she  was  not  able  to  pay  the 
balance  of  the  million-dollar  note,  and  was  unable  to  find  any  one 
able  and  willing  to  advance  the  money.  Wilson  frequently  argued 
with  them  as  to  the  value  of  the  assets,  and  insisted  that  they  ought 
not  to  stand  upon  their  legal  rights,  but  give  her  a  liberal  sum; 
that  whatever  the  present  value  of  the  securities,  they  knew  that 
ultimately,  when  their  railroads  were  completed,  they  would  get 
more  for  them.  The  defendants,  in  effect,  said  very  likely;  then 
let  Mrs.  Colton  pay  up,  and  we  will  do  as  well  for  her  as  for  our- 
selves. And  when  reply  was  made,  you  know  she  can't  do  that,  and 
must  sell,  and  is  willing  to  take  less  than  the  real  value.  It  was  re- 
plied :  "  Then  if  she  cannot  meet  her  obligations  and  must  sell  now, 
the  values  are  matters  of  pure  speculation."  Mr.  Huntington  ar- 
rived in  California  July  15th.  The  next  day  after  his  arrival  Mr. 
Wilson  urged  him  for  a  compromise.  He  was  promply  told  that  it 
was  of  no  use.  Huntington  did  not  wish  to  increase  his  inttirests  in 
California.  They  had  sJl  they  wanted  to  do,  and  would  much  rather 
she  would  keep  her  interest,  pay  the  debts  of  the  Western  Develop- 
ment Company  and  square  the  other  accounts,  and  if  there  was  any- 
thing left,  let  it  be  settled  in  that  way.  Finally,  however,  if  she 
insisted  upon  going  out,  or  was  unable  to  stay  in,  they  would  settle 
on  certain  terms.  These  terms  were  not  at  all  admissible,  and 
were  promptly  rejected.  Wilson  was,  however,  now  in  despair* 
'Twas  idle  to  think  really  of  litigation.  They  could  not  defend 
against  the  million-dollar  note.  It  would  soon  be  due,  and,  to  en* 
force  that,  he  thought,  meant  the  insolvency  of  his  client.  He  ex* 
pressed  his  feelings  in  a  letter  to  Mrs.  Colton  August  19th : 

'*  They  stand  very  fixed  on  their  first  proposition.     They  would 
not  listen  to  mine  of  one  million  of  dollars,  as  we  determined.     They 
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Beem  relentless,  immovable  and  inexorable.  I  am  sorely  puzzled, 
bat  we  need  have  no  immediate  fear  of  anything  being  done  by 
them;  not  at  least  for  ten  days.  In  the  meantime  we  must  clearly 
count  on  our  strength  and  calculate  the  risk,  and  trace  out  all 
results  to  their  possible  end.  *  *  *  They  ever  refuse  arbitra- 
tion; they  assume  that  they  know  values  better  than  all  others,  and 
evidently  feel  that  they  are  masters  of  the  situation." 

He  says  he  meant  by  this  '  *  they  would  not  advance  a  dollar  on 
their  proposition  which  I  have  related,  and  said  that  that  was  their 
ultimatum,  and  they  would  not  give  any  more,  and  satisfied  me  at 
the  time  that  was  an  ultimatum  with  them;  that  it  was  not  said  for 
effect,  but  was  a  matter  for  me  to  accept  it  or  not;  that  that  was  the 
end  of  the  negotiation  with  me.  It  was  stated  that  Mrs.  Colton 
might  go  ahead  and  fulfill  her  contracts — they  would  prefer  she 
would  do  so."  He  says  also  it  had  been  mentioned  several  times  in 
their  later  negotiations  that  they  did  not  care  to  buy  her  out.  They 
would  do  it  at  certain  prices,  but  would  prefer  that  she  should  go 
on  and  meet  her  obligations,  and  be  enabled  to  meet  her  advances 
for  the  needs  of  building  railroads  if  they  would  be  called  for  from 
time  to  time.    They  had  not  money  to  pay  out;  they  wanted  money. 

Farther  he  says:  *'  I  feel  to  a  considerable  extent  that  I  had  not 
accomplished  what  I  hoped  to  accomplish,  and  things  looked 
disastrous  and  bad,  and  my  inference  was  that  they  stood  upon 
their  values  they  had  fixed  to  the  different  pieces  of  property  which 
was  before  us — the  Western  Development  Company,  the  railroad 
eompanv,  etc.;  that  they  knew  values  better  than  other  people. 
They  felt  that  they  were  independent  of  our  accepting  the  proposi- 
tion, that  we  could  accept  it  or  not,  as  we  pleased." 

This  shows,  I  think,  very  clearly  the  point  at  issue  between  the 
parties,  and  also  the  precise  figure  the  estimates  of  values  cut  in  the 
negotiations.  The  plaintiff  all  the  time  insisted  upon  a  lump  settle- 
ment, a  settlement  before  the  maturity  of  the  note  in  October. 
The  defendants,  whether  sincerely  or  not,  assumed  all  the  way 
through  that  they  did  not  wish  to  settle  or  buy  her  out.  They  pre- 
tended, at  all  events,  that  they  preferred  a  legal  settlement.  Let 
the  W.  D.  Co.  go  into  liquidation,  or  let  Mrs.  Colton  pay  the  note 
and  advance  enough  to  pay  her  share  of  the  claimed  deficit  in  the 
W.  D.  Co.  If  you  insist  on  our  buying  you  out,  however,  we  will 
only  do  it  on  this  basis.  We  believe  these  estimates  of  value  are 
fair,  and  we  think  we  know  their  value  better  than  any  one;  but  if 
you  think  differently,  pay  up,  and  we  will  give  you  the  benefit  of 
whatever  may  hereafter  be  realized.  We  prefer  that  you  should 
keep  them  and  pay  your  debts. 

Inrom  Wilson's  point  of  view  it  was  evident  that  now  he  was  at 
the  point  of  surrender.  But  he  resolved  to  make  one  more  efforts 
Other  counselors  were  brought  in,  and  with  their  concurrence  and 
the  consent  of  Mrs.  Colton,  Tevis  employed,  evidently  not  as  an  ad- 
viser, although  Wilson  thereby,  no  doubt,  had  the  benefit  of  Mr. 
Tevis'  knowl^ge  of  stocks  and  values.     He  was  an  able  negotiator. 
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He  was  known  as  a  bold,  enterprising  and  successfol  speculator. 
He  was  intimately  acquainted  with  the  railroads,  and  was  a  man  of 

treat  wealth,  abundantly  able  to  pick  up  the  burden  where  Oolton 
ad  dropped  it,  and  carry  it  along  without  asking  any  favors  from  the 
defendants.  It  was  something,  apparently,  that  such  a  man  should 
learn  of  such  .opportunities.  At  all  events,  Mr.  Tevis  undertook 
the  matter,  and  Wilson  had  the  benefit  of  his  knowledge  and  judg- 
ment, as  well  as  his  influence  and  active  aid.  With  Tevis  the  same 
style  of  negotiations  continued.  He  merely  tried  to  persuade  them 
from  their  values  and  induce  them  to  be  generous,  in  view  of  prob- 
able gains  through  increase  in  market  values,  or  to  alarm  them  with 
prospects  of  long  litigation,  which  would  embarrass  them  and  in- 
jure the  standing  of  the  securities.  In  his  evidence  he  relates  his 
mterview  with  defendants.  After  a  forcible  and  plausible  argument 
in  regard  to  the  charge  against  Col  ton,  he  proceeds: 

"Beginning  with  the  Southern  Pacific  Bailway,  and  going  on 
through  the  various  lists  of  items,  I  undertook  to  use  the  best  argu- 
ments that  suggested  themselves  to  me  to  enhance  the  values  of 
these  securities.  I  insisted  that,  though  they  claimed  the  Southern 
Pacific  bonds  were  worth  only  sixty  cents  on  the  dollar,  that  under 
their  administration  and  what  they  would  do,  and  the  connecting 
roads  they  would  build,  the  fact  that  it  was  leased  to  the  Oentnu 
Pacific  for  a  sum  of  money  which  enabled  them,  with  the  earnings 
of  the  road,  to  pay  the  interest  upon  the  bonds,  that  they  would  ulti- 
mately find  it  for  their  interest  to  make  them  par.  That  was  a  very 
large  sum  of  money.  That,  controlling  the  Central  Pacific,  they  had 
it  in  their  power  to  continue  to  pay  interest  upon  these  bonds;  that 
everything  in  the  country  was  now  depressed;  that  there  was  no 
market  for  anything,  and  when  a  market  existed  they  would  not  only 
get  a  better  price  for  the  bonds,  but  they  would  undoubtedly  in  the 
end  be  able  to  create  a  market  for  the  various  stocks.  Upon  my 
theory,  as  presented  to  these  gentlemen  for  the  purposes  of  the  nego- 
tiation, the  assets  of  the  Western  Development  Company  were  made 
to  pay  its  debts,  and  legitimately,  as  I  contended,  left  in  the  hands 
of  Mrs.  Colton  the  dividend  that  had  been  declared. 

''They,  of  course,  in  reply,  insisted  that  my  estimates  were  en- 
tirely in  advance  of  actual  values.  That  this  was  fair  valuation  of 
this  property;  that  they  were  not  bound  to  go  on  and  ultimately 
make  a  market  for  these  securities.  That  other  roads  were  being 
built  in  competition  with  the  Central  Pacific,  and  the  whole  country 
was  full  of  gloomy  prospects;  that  under  existing  circumstances  they 
thought  they  had  placed  a  fair  valuation  upon  the  property;  and  that 
it  showed,  according  to  their  statement,  that  the  Western  Develop- 
ment Company  was  insolvent  and  they  would  do  nothing.  They  said 
they  preferred  that  Mrs.  Colton  should  respond  to  her  obligations; 
that  she  should  pay  what  should  be  found  to  be  due  from  the  estate 
on  the  note  of  a  million  dollars;  that  she  should  pay  what  should  be 
found  to  be  due  from  her  on  the  various  accounts,  and  that  she 
should  contribute  what  was  necessary  to  carry  on  the  various  enter- 
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priseB  in  which  they  were  engaged,  and  they  would  be  satisfied.  I 
insisted  that  they  knew  the  fact  to  be  that  she  was  comparatively 
without  means  for  all  these  various  purposes;  that  it  was  for  her  in- 
terest to  settle,  even  for  a  less  sum  than  she  would  make  out  of  the 
enterprise,  if  able  to  continue  it.  I  also  insisted  that  thev  could 
not  afford  to  have  this  litigation  with  the  estate  of  one  of  their  as- 
sociates, David  D.  Oolton,  deceased;  that  it  would  be  eminently  pre- 
judicial to  themselves,  as  individuals,  and  to  all  the  enterprises  in 
which  they  were  engaged,  and  that  that  should  exercise  a  large  in- 
flnence  upon  them  m  inducing  them  to  make  a  liberal  settlement 
with  a  woman;  that  otherwise  it  involved  a  litigation  in  which  pri« 
yateaffiiirs  would  be  more  or  less  exposed,  and  in  which  there  would 
be  a  very  minute  investigation  into  all  their  enterprises  of  every 
kind,  personally  and  as  companies;  and  under  all  the  circumstances 
I  confessed  a  great  surprise  that  they  were  not  willing  to  make  a 
yerv  liberal  concession,  even  over  and  above  what  they  thought  was 
right.  That  in  any  litigation  they  might  have  undoubtedly  the  woman 
would  have  the  sympathies  of  the  public,  and  in  any  event  it  would 
be  very  protracted  and  embarrassing.  Therefore,  I  contended  they 
Bhoda  concede  her  the  dividend  and  consent  to  the  proposition 
which  Mr.  Wilson  had  made.  We  had  a  great  deal  of  conversation 
pro  and  con.  They  were  very  earnest  in  insisting  upon  adhering  to 
their  values,  and  were  apparently  insensible  to  any  appeals,  insist- 
ing they  would  not  make  any  concessions  whatever." 

So  he  tried  them  separately,  making  personal  appeals  to  each. 

This  is  a  very  graphic  and  concise  showing  of  the  character  of  the 
negot  ations.  I  have  before  quoted  a  portion  to  show  what  weight 
was  given  to  the  estimates  of  viJues.  It  shows  as  well  how  both 
parties  appreciated  the  helplessness  of  Mrs.  Colton,  and  knew  that 
8he  had  no  alternative  but  a  settlement. 

It  shows  also  the  coercive  power  in  the  hands  of  Mrs.  Colton 
should  she  select  to  take  the  desperate  expedient  of  litigation.  It 
apparently  meant  ruin  to  her,  but  it  might  also  be  productive  of 
disaster  to  them.  Staggering  as  they  were  alreculy  under  these 
heavy  burdens,  they  coma  not  afford  this  additional  weight.  Liti- 
gation would  injure  their  securities,  perhaps  prevent  their  sale,  and 
would  embarrass  them  in  many  ways.  These  considerations  seem 
to  have  been  brought  home  very  forcibly  by  Tevis. 

Still,  knowing  the  distress  of  the  plaintiff  and  her  inability  to  go 
on  with  them,  they  insisted  that  she  should  perform  her  obligations 
and  go  on  or  go  out  on  the  terms  proposed.  They  insisted  they 
were  not  bound  to  discount  the  future  of  these  securities  for  her, 
thus  giving  her  the  benefit  of  their  contemplated  enterprises  and  the 
expenditure  of  more  millions.  She  was  not  entitled  to  the  profits 
when  she  would  not  share  the  risks. 

Much  more  testimony  might  be  quoted  showing  how  the  parties 
at  the  time  understood  the  issues  between  them  and  how  they  re- 
garded the  representations  made.    The  defendants  finally  consented 
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to  improve  their  offer  by  adding  two  hundred  thousand  dollars  in 
Southern  Pacific  bonds,  and  this  was  accepted. 

One  more  citation  from  the  evidence,  giving  Mr.  Wilson's  reasoos 
for  closing  with  the  offer,  will,  I  think,  complete  the  statement  of 
the  case  and  show  conclusively  the  motives  which  actuated  the 
plaintiff,  and  just  how  far  any  representation  or  threat  or  adverse 
pressure  affected  her. 

He  says:  ''They  asserted  a  series  of  claims  of  these  different 
companies  against  Colton  s  estate,  making  considerable  sums  of 
money.  Also,  these  gentlemen  held  the  note  of  General  Oolton  for 
-a  large  poition  of  that  million  of  dollars,  secured  by  stock,  and,  of 
course,  General  Colton  was  interested  in  the  Western  Development 
Gompany,  and  I  came  to  the  conclusion,  on  investigation,  that  if 
these  gentlemen  were  to  rely  upon  their  leeal  rights  in  the  matter, 
they  would  involve  the  estate  of  General  Oolton  in  insolvency:  That 
if  they  prosecuted  that  note  when  it  became  due,  or  sold  the  securi- 
ties, that  there  would  be  no  purchaser  in  the  market  except  those 
fentlemen  themselves;  that,  m  this  market,  a  large  block  of  Gentral 
^acifio  Railroad  stock,  twenty  thousand  sharos,  and  Southern  Pacific 
Railroad  stock,  twenty  thousand  shares,  would  have  no  purchaser  at 
all,  except  themselves,  and  they  would  buy  it  in  at  just  such  prices 
as  they  chose,  and  thereby  leaving  a  large  deficit  in  the  balanoe 
due  on  the  million  dollar  note;  also,  that  when  the  Western  Develop- 
ment Company's  affairs  came  to  be  settled  up,  that  as  their  stock  and 
assets,  I  snould  say,  consisting  veir  largely  of  stock  and  bonds,  and 
there  would  be  no  purchasers  of  them  in  the  market,  except  these 
gentlemen  themselves  *  *  *  *  they  would  be  enabled  to  par- 
chase  the  stock  and  bonds,  and  assets  generally,  of  the  W.  D.  Com- 
pany at  their  own  prices,  and  without  competition  from  any  pur- 
chaser who  would  appear  publicly,  and  tne  result  of  it  woula  be 
that  the  institution  would  be  made  largely  insolvent;  that  the  insol- 
vency of  the  estate  of  Colton  would  result  whether  the  olaims 
against  the  estate  arising  from  the  alleged  discrepancies,  were  made 
good  or  not;  the  question  was,  whetner  these  gentlemen  would 
prosecute,  as  against  Mrs.  Colton,  these  claims,  and  I  conaidered  a 
great  deal  whether  they  would  as  against  a  lady  who  had  lost  her 
husband,  their  former  partner,  whether  they  would  undertake  to 
rely  upon  their  legal  rights  and  pursue  their  legal  rights.  *  *  * 
I  believe  they  would,  and  their  justification  womd  be  the  views  that 
Mr.  Huntington  asserted. 

''  Having  come  to  that  conclusion,  I  believe,  at  the  time,  unless 
Mrs.  Colton  made  this  settlement,  she  would  be  involved  in  insol- 
vencv,  and  to  save  her  from  that,  and  at  the  same  time  to  save  any 

Subllc  investigation  of  these  charges  against  Mr.  Oolton,  and  the 
iffioulty  of  proof  I  saw  in  the  way,  while  they  could  make  a  prima 
facie  case  and  throw  the  burden  on  us  of  explaining  them,  I  believed 
it  would  be  much  better  for  her  to  accept  the  settlement.'*  After- 
wards, being  asked  if  the  presentations  of  the  claims  to  the  exeou- 
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trix  for  allowance  wonld  not  have  embarrassed  them,  and  if  he  did 
settle  them  to  avoid  this,  he  savs: 

'*  This  thing  had  just  as  well  be  settled  then  as  afterwards;  the 
time  had  arrived  to  say  yes  or  no.  Yes  ended  it;  no  was  litigation. 
The  time  had  arrived.  1  had  negotiated  until  I  had  run  myself  out. 
Mr.  Tevis  was  called  in.  Mr.  Tevis,  Mr.  Huntington  and  these 
gentlemen  could  act  quickly  or  never.  There  was  no  sense  in  the 
prolongation  of  it.    The  time  was  ripe  for  yes  or  no. 

"  Ques. — And  the  non-presentation  of  these  claims  was  a  consum- 
mation that  yon  desired  ? 

•*  Ans. — ^Why,  of  course,  if  we  could  make  the  settlement  why  let 
the  case  go  on  the  public  record?  Whv  let  it  go  abroad,  if  I  could 
make  a  settlement  r  It  was  time  to  make  a  settlement.  We  made 
it  or  did  not  make  it.  Why  should  we  delay  it? 
".  Ques. — Well,  you  had  been  delaying  it  for  ten  months  ? 
*'  Ans. — And  we  had  all  exhausted  ourselves  over  it.  I  had  spent 
more  time  over  it  than  I  have  done  in  lawsuits  where  I  had  gained 
twenty  thousand  dollars.  I  had  exhausted  myself  and  tired  myself 
ont.  I  sacrificed  my  private  interests  and  had  worn  myself  out.  I 
had  abused  these  people  to  the  extremity  almost  of  fighting  person- 
ally. The  thing  had  ended.  There  is  an  end  to  everything.  The 
time  was  ripe  to  consummate  it  one  way  or  another.  I  was  prepared 
to  take  their  favorable  answer  or  go  into  a  fight.  There  was  no 
sense,  no  object,  no  purpose  in  longer  delay.'* 

These  statements  from  these  two  witnesses,  both  of  whom  were 
acting  for  the  plaintiff,  constitute  most  important  testimony.  They 
show  us,  as  near  as  was  possible,  the  parties  face  to  face,  and  almost 
lay  bare  to  our  view  their  secret  thoughts  and  motives.  They  show 
quite  plainly: 

That  the  parties  were  not  acting  under  the  influence  of  any  rela- 
tion of  trust  or  confidence. 

That  the  valuations  were  matter  of  controversy  all  the  way 
through,  and  were  put  forward  as  a  statement  favorable  to  defend- 
ants, and  as  such  maintained  by  them  and  controverted  by  the 
plaintiff. 

That  the  charges  against  Colton  affecting  his  reputation,  while 
deeply  regretted  and  resented  by  Wilson,  were  always  held  as  sub- 
ordinate to  the  main  question  of  the  interest  of  plaintiff. 

That  in  the  judgment  of  Wilson  there  has  been  sufficient  investi- 
gation of  the  affairs  of  the  corporations,  and  that  he  therefore  does 
^  not  caro  for  further  time. 

That  he  was  thoroughly  convinced  that  she  could  not  discharge 
€olton*s  obligations  and  go  on  with  the  railroad  business,  and  there- 
fore must  compromise  on  some  terms  or  become  insolvent. 

That  the  defendants  well  knew  her  inability  to  pay  up  or  go  on; 
yet  when  importuned  for  a  settlement  and  to  purchase  her  interest, 
always  took  the  ^ound  that  they  did  not  wish  to  compromise  or 
buy  her  out,  but  insisted  that  she  should  pay  up  and  contribute  her 
share,  but  indicated  a  willingness  to  buy  her  out  at  certain  prices 
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and  on  certain  terms,  belieying  ^that  her  refusal  to  comply  with 
their  terms  meant  insolvency  for  her. 

Also,  that  it  was  understood  that  if  Mrs.  Colton  were  to  take  the 
desperate  ultimatum  of  refusing  to  compromise  on  their  terms,  while 
it  meant  certain  ruin  td  her  it  also  meant  great  loss  to  them;  far 
short  of  ruin,  probably,  yet  so  great  and  certain  as  to  cause  us  to 
doubt,  not  to  use  a  stronger  word,  the  sincerity  of  their  oft-repeated 
protestations  that  they  did  not  wish  to  buy  her  out. 

It  also  shows  that  it  was  then  anticipated  by  both  parties  that  if 
the  defendants  could  ride  the  storm,  as  it  was  confidently  believed 
they  could,  and  hold  on  for  brighter  days,  they  could  and  would 
reaUze  much  more  for  the  assets  of  the  W\  D.  Co.  than  they  valued 
them  at  in  exhibit  E. 

Now  the  question  arises  if  these  are  the  true  facts,  and  the  plaint- 
iff was  induced,  or  rather  compelled,  to  execute  the  impeached  con- 
tract by  the  stress  of  the  circumstances  I  have  mentioned,  does  it 
make  a  case  of  undue  influence  or  adverse  pressure,  which  renders 
it  optional  with  the  plaintiff  to  rescind?  The  circumstances  are 
certainly  capable  of  being  stated  in  such  a  way  as  to  have  a  very 
ugly  look  for  the  defendants. 

It  may  be  said  that  they  were  insincere  when  they  pretended 
they  did  not  wish  to  purchase  her  interest,  and  that  they^  abstained 
from  over  pressure  because  they  knew  that  her  necessities  made 
them  masters  of  the  situation. 

That  their  interference  was  assumed  to  drive  her  to  despair  and 
absolute  surrender,  knowing  that  she  could  but  realize  that  litiga- 
tion at  that  time  meant  insolvency  for  hor.  However  valuable  her 
stock  in  the  various  corporations  and  the  bonds  obtained  under  the 
dividend  might  really  be  if  she  were  able  to  hold  them,  they  knew 
that  she  could  not  hold  them,  but  must  surrender  to  pay  her  in- 
debtedness to  themselves  at  any  price  they  chose  to  fix  for  them; 
or,  in  other  words,  although  her  property  might  possess  great  value, 
yet  as  no  one  would  buy  it  or  loan  upon  it,  because  it  had  no  market 
value,  and  also  becaase  its  future  value  would  depend  largely 
upon  their  future  management  because  of  the  agreement  between 
themselves  to  act  together,  therefore,  she  was  completely  at  their 
mercy;  that  they  did  purchase  at  their  own  terms,  and  within  a  few 
months  were  able  to  realize  a  profit  of  many  hundred  per  cent  upon 
the  trade.  Notwithstanding  her  known  distress  and  inability  to  ais- 
charge  Oolton*s  obligations,  they  stood  upon  their  cold  rights  as 
the  fidtemative  of  their  offer,  and  counsel  nas  used  expressive  lan- 
guage when  he  says:  '^'Tis  Arctic  weather  when  Huntington  •< 
stands  on  his  cold  rights." 

I  know,  of  course,  that  the  situation  may  be  very  differently 
stated,  but  I  have  sought  to  show  the  circumstances  of  alleged  op- 
pression as  stronglv.  for  the  plaintiff  as  possible.  Now,  if  the  legal 
positions  assumed  by  counsel  be  in  all  respects  sustained,  and  the 
relation  of  the  parties  be  held  to  be  fiduciary,  it  may  be  that  these 
circumstances  would  of  themselves  authorize  a  rescission  of  the 
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contraot;  bat,  anless  there  did  exist  some  puoh  relation,  cold  rights 
are  coDtrolling  matters  in  oonrts  of  justice.  It  seems  to  me  the 
simple  question  is,  did  they  take  grossly  oppressive  and  unfair  ad- 
vantages of  her  necessities  or  distress?  There  was  no  weakness,  at 
least  no  mental  weakness,  on  the  part  of  plaintiff.  She  did  not 
rely  upon  the  defendants.  She  did  not  think  that  she  had  a  right 
to  rely  upon  them  as  her  trustees;  and  she  knew  tiiat  the  terms  pro- 
posed were  unfair  and  oppressive.  She  believed  they  were  robbing 
tier.  She  had  able  ana  faithful  advisers;  there  was  no  conceal- 
ment or  lack  of  disclosures,  and  no  misrepresentation,  save  wiiii 
reference  to  the  one  hundred  and  sixty^eight  shares  of  B.  M.  0.  & 
I.  stock,  of  which  I  have  spoken.  There  were  no  threats  which  could 
or  did  induce  her  to  execute  the  contract.  It  becomes  very  neces- 
sary to  inquire  whether  there  was  gross  inadequacy  of  consideration 
for  the  compromise. 

Here,  as  1  have  already  had  occasion  several  times  to  repeat,  it  is 
very  difficult  to  judge  the  transaction,  as  should  be  done,  as  matters 
tiben  stood.  It  is  very  difficult  to  consider  the  question  without,  to 
some  extent,  regarding  it  in  the  light  of  after  events.  It  requires  a 
great  effort  to  place  ourselves  in  the  positions  of  the  parties  tnen  oc- 
capied,  and  look  upon  the  prospects  and  possibilities  and  uncertain- 
ties as  they  did,  and  in  reason  must  have  regarded  them.  We  are 
prone  to  hold  the  defendants  responsible  for  the  gift  of  prophecy. 

The  properties  are  all  of  a  class  that  are  very  fluctuating  and  un- 
oertain  in  their  values,  even  after  a  market  value  has  been  ascer- 
tained by  actual  sales.  This  is  strikingly  shown  here  from  the  fact 
that  Central  Pacific  stock  at  one  time,  as  shown  by  the  evidence,  was 
selling  at  such  a  rate  that  the  defendants  could  then  apparently  have 
realized  a  profit  on  the  twenty  thousand  shares  of  Central  alone, 
which  belonged  to  Colton's  estate,  after  paying  the  note  of  about 
three-quarters  of  a  million  of  dollars.  Wilson,  after  making  in- 
quiries, concluded  that  if  this  stock  were  then  sold,  together  with 
an  equal  amount  of  Southern  Pacific  stock,  it  would  lack  at  least  a 
half  million  of  paying  the  note. 

Before  the  trial  closed,  it  was  stated  in  court  that  it  was  again 
selling  at  a  rate  which  would  have  left  a  deficit  on  the  note. 

Indeed,  while  the  case  was  on  trial,  June  27,  1884,  the  plaintiff 
presented  to  the  court  her  affidavit  to  the  effect  that  the  defendants 
were  on  the  brink  of  insolvency,  notwithstanding  the  great  values 
attributed  to  these  securities,  and  without  apparent  reverse  or  disas- 
ter, except  the  existence  of  one  of  those  panics  which  seem  almost 
periodioaily  to  convulse  the  commercial  world. 

But  it  is  interesting  on  this  question  of  adequacy  to  inquire  how 
a  market  was  made  for  these  securities.  The  most  importtuit  item 
of  this  species  of  property  consisted  of  Southern  Pacific  bonds. 
The  plaintiff  claims  thev  were  worth  ninety  cents,  because  they  were 
taken  at  thai  rate  by  defendants  themselves  from  themselves,  to  pay 
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their  own  debts  to  the  sinking  fund,  and  becanse  of  a  few  sales  now 
and  then,  at  least  apparently,  on  the  stock  board.  Yet,  a  few 
weeks  before  Golton*s  death,  he  consented  to  let  the  W.  D.  Co.  offer 
Stanford  sixty-five  cents  for  the  three  million  dollars  of  them.  It 
is  impossible  that  they  should  have  offered  Stanford  less  than  mar- 
ket valae,  if  it  had  any,  or  much  less  than  the  value  which  the  par- 
ties themselves  deemed  then  a  fair  price. 

If  there  had  been  a  market  value  of  ninety  cents,  it  would  be 
equally  absurd  to  suppose  they  would  have  made  the  arrangement 
they  did  with  Speyer  &  Co. 

There  had  been  some  talk  with  Speyer  &  Oo.  before  the  compro- 
mise about  undertaking  to  sell  these  bonds,  but  no  definite  arrange- 
ment was  made  until  long  after.  It  was  said  that  Speyer  &  Co.  stood 
so  well  with  investors  that  any  security  they  undertake  to  sell  finds 
purchasers.  ^ 

The  defendants  had  long  been  endeavoring  to  induce  this  firm  to 
undertake  the  sale  of  these  bonds,  but  did  not  succeed  until  Jan- 
uary 28,  1880.  By  that  time  the  new  constitution  had  gone  into 
operiation  and  confidence  was  restored. 

Speyer  &  Co.  then  agreed  to  purchase  one  million  dollars  of  these 
bonds.  But  to  induce  them  to  purchase,  the  defendants  gave  them 
an  option  of  nine  millions  more  at  higher  fixed  rates.  This  option 
is  shown  by  testimony  of  the  experts  to  have  had  a  market  value  of 
several  hundred  thousand  dollars. 

Defendants  agreed  not  to  sell  tot  one  year  any  of  these  bonds  to 
any  one  except  Speyer  &  Co. 

Also,  to  procure  a  lease  from  the  Central  Pacific  for  five  years, 
which  should  be  extended  five  years  longer,  unless  in  the  meantime 
they  made  a  connection  between  the  Southern  Pacific  and  the  east- 
em  system  of  roads,  and  that  the  rentals  should  continue  to  be  suf- 
ficient to  pay  the  interest  on  the  bonds.  Nothing  could  show  better 
than  the  onerous  conditions  of  this  contract  how  difficult  it  was  even 
in  the  improved  condition  of  the  times,  to  sell  these  securities. 
Also,  the  importance  to  defendants  of  an  early  completion  of  their 
projected  system  of  railways,  so  as  to  connect  with  the  eastern  cmH 
tem.  And  how  much  the  value  of  what  they  then  had  depended 
upon  their  ability  to  go  on  with  these  schemes;  and  it  illustrates  the 
dependence  of  all  the  values  upon  the  Central  Pacific. 

And  lastly,  to  repeat,  it  proves  conclusively  that  at  that  time  these 
Southern  Pacific  bonds  bad  not  a  market  value  of  ninety  cents,  or 
even  eighty-five  cents  on  the  dollar.  Of  course,  the  defendants 
never  were  able  to  sell  all  the  securities  at  the  rates  they  had  been 
able  to  create  for  some  of  them  by  carefully  nursing  and  manipulating 
the  market  In  the  beginning  they  had  them  all.  Their  comrs  were 
full  of  them,  and  the  question  was  how  many  the  market  would  take 
at  remunerative  rates.  And  when  their  bonds  were  all  sold/  it  is 
fair  to  remember,  particularly  in  view  of  the  guarantee  which  foimed 
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part  of  the  consideration  of  the  compromise,  that  in  a  certain  sense 
they  were  bat  their  own  paper.  Under  oar  law,  as  they  owned  all 
the  stock,  they  were  individaally  liable  for  all  the  bonds.  Of 
coarse,  if  the  roads  were  wisely  projected  and  bailt,  they  may  well 
have  been  worth  mach  more  than  the  cost  of  constraction;  bat, 
nevertheless,  was  a  very  serioas  matter  to  be  compelled,  in  order 
to  gain  this  project,  to  gaarantee,  in  the  face  of  threatened  competi- 
tion, the  snccess  of  each  one  of  these  many  railroad  enterprises. 
Bat  in  what  way  did  the  defendants  ase  their  position  as  directors 
or  trastees  to  gain  any  advantage  from,  or  over,  the  plaintiff? 
They  were  creditors  of  the  estate;  it  was  not  nnlawfal  or  immoral 
to  collect  their  debt.  From  the  fear  that  the  debt  woald  be  col- 
lected came  all  the  fear  of  Wilson.  That  alone  would  involve  the 
estate  in  insolency.  The  apprehensions  of  Wilson  and  the  plaintiff 
were  caused  by  their  knowledge  of  the  situation.  No  act  of  the  de- 
fendants induced  these  fears,  unless  the  representations  as  to  values 
may  have  had  that  effect,  and  that  matter  I  have  sufficiently  dis- 
cussed. There  was  no  threat  in  regard  to  the  collection  of  the  note. 
The  most  that  could  be  claimed  on  this  score  from  the  evidence 
is,  that  when  told  that  she  could  not  meet  the  maturing  obligations, 
they  still  expressed  a  wish  to  have  the  debt  paid.  It  is  said  that 
if  they  permitted  the  impression  to  exist  and  and  to  have  its  weight, 
it  is  tiie  same  in  effect  as  though  caused  by  them.  In  some  cases 
this  may  be  so,  but  it  cannot  be  so  here.  Mrs.  Golton,  in  the  begin- 
ning, and  before  any  representation  had  been  made  or  any  contro- 
versy arose,  determined  to  go  out.  In  this  resolution  she  and  her 
coansel  never  wavered.  They  determined  that  defendants  should 
buy  her  oat  for  a  fixed  sum,  and  that  she  should  be  free  from  all  re- 
sponsibility for  indebtedness  or  complications.  The  defendants 
simply  said,  whether  sincere  or  not,  **  we  don't  wish  to  buy."  She 
and  Wilson  insisted.  Whether  the  defendants  were  sincere  or  not, 
what  right  had  she  to  insist  after  she  had  declined  to  deal  ?  I  can 
not  see  what  difference  it  can  make  as  to  the  motive,  if  the  conduct 
be  nnexplained.  As  a  matter  of  fact,  they  did  just  what  they  had  a 
right  to  do.  They  opened  their  books  to  her,  directed  their  em- 
ployees to  afford  every  aid.  They  did  not  urge  her  to  sell.  They 
did  not  represent  to  her  that  she  ought  to  sell.  On  the  contrary, 
they  advised  her  to  retain  her  property,  and  promised  to  do  the 
best  they  could  for  her  if  she  would.  But  I  do  not  see  where  the 
wrong  would  be  if  they  had  insisted  that  their  debt  be  paid.  What 
was  there  in  this  relation  which  could  prevent  them  from  insisting 
that  Colton's  obligation  should  be  discharged  ?  If  the  debtor  is 
poor  and  unable  to  pay,  must  the  creditor,  therefore,  refrain  from 
foreclosing  the  security?  They,  in  effect,  finally  said:  "  We  desire 
our  legal  rights,  and  to  have  a  legal  settlement,  but,  if  you  are  unable 
to  do  better,  we  will  do  so  and  so."  She  had  her  legal  adviser,  and 
was  fully  informed  of  her  legal  rights.    It  was  not  the  fault  of  the 


690  West  Ooabt  Bepobteb.  [Snpplemeiit* 

defendants  that  Colton  had  undertaken  to  oarry  a  burden  that  was 
beyond  his  strength.  This  was  their  misfortdne  as  well  as  the 
plaintiff's.  To  render  her  property  available,  required  the  expendi- 
ture of  more  millions,  and  the  assumption  of  great  responsibuitiea. 
The  defendants  were  not  bound  to  do  this  for  her,  and  she  oannot 
now  claim  inadequacy  of  price  because  she  had  not  been  able  to  ob- 
tain profits  which  she  had  no  right  to  expect,  except  by  large  expen- 
ditures and  risks. 

The  real  grieyance  seems  to  be  that  they  would  not  buy  her  out 
and  pay  what  she  considered  full  value.  She  assumes  all  the  time 
that  it  was  their  duty  to  buy,  and  upon  this  proposition  to  a  great 
extent  the  case  seems  to  turn,  and  on  this  assumption,  or  that  they 
were  urging  her  to  sell,  their  conduct  is  judged.  I  do  not  intend 
to  enter  minutely  into  the  question  as  to  what  the  plaintiff  received 
for  the  property  she  transferred.  It  is  well  to  remember,  however, 
that  she  was  not  forced  to  retire  from  the  controversy  a  pauper. 
She  was,  of  course,  relieved  from  the  immense  debts,  and  of  which 
her  assets  then  seemed  insufficient  to  pay  from  the  estate,  which 
Wilson  thought,  and  apparently  justly  thought,  would  be  entirely 
swept  away  if  the  defendants  simply  refused  to  buy;  she  saved,  ac- 
cording to  the  estimate,  more  than  five  hundred  thousand  dollars  in 
property,  with  a  guarantee  to  the  extent  of  the  individual  estates  of 
all  the  defendants  against  the  immense  liabilities  and  complications 
of  the  railroad  business. 

Counsel  have  attempted  to  belittle  this  last  consideration,  but  I 
confess  I  regard  it  of  very  great  importance.  Her  affidavit  filed  or 
presented  in  June,  already  referred  to,  shows  the  riskv  business 
they  were  engaged  in,  and  the  evidence  demonstrates  that  Colton 
walked  with  tnem  over  the  same  slippery  ground  Colton  had  ex- 
pressly covenanted  to  stand  with  them  and  share  the  liabilities  which 
they  had  incurred  for  the  Contract  and  Fioemce  Company  before  he 
became  their  assistant.  They  were  individually  liable  "for  all  the 
bonds,  amounting  with  the  floating  debt  to  perhaps  a  hundred  and 
fifty  millions;  other  liabilities  to  a  fearful  amount  are  indicated  in 
the  affidavit. 

But  it  is  unnecessary  to  speak  of  the  complications  and  liabilities 
of  this  immense,  intricate  and  hazardous  business.  Clearly,  one 
could  well  afford  to  get  out  of  such  business  with  very  much  less 
than  the  great  expectations  of  profit  which  were  attended  with  such 
untold  risks.  Such  perilous  business,  with  its  glitter  and  power, 
may  suit  some  persons,  and  the  hope  it  holds  oat  of  colossal  for- 
tunes may  tempt  others.  The  defendants  probably  delight  in  these 
exciting  though  dangerous  ways,  ''floating,''  to  borrow  a  somewhat 
slang  expression,  *'  upon  the  circumstance  of  the  occasion,  trust* 
ing  to  the  sublimity  of  luck."  But  if  one  of  these  bold  adventurers 
were  to  attempt  to  sell  out  and  retire  with  his  millions,  with  such  a 
guarantee  against  the  has^ards  of  the  expedients  by  which  he  has  ao* 
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cumulated  them,  he  would  find  his  many  millions  in  expeotanoy,  and 
not  a  few  of  those  wparently  in  hand  vanishing  like  the  baseless 
fabric  of  a  vision.  The  guarantee  will  be  found  the  greatest  diffi- 
culty. He  could  not  begin  to  touch,  on  such  terms,  the  market 
value. 

Taking,  therefore,  the  circumstances  of  this  case,  and  remembering 
that  the  sale  was  made  at  a  period  of  unparalleled  depression  in  the 
prices  of  every  species  of  property  and  of  very  great  gloom  throughout 
the  business  world,  and  in  the  fear  almost  of  a  communistic  uprising  in 
Oalifomia;  that  it  was  a  lump  settlement,  made  with  full  knowledge 
of  both  sides;  that  the  subject  matter  was  of  most  uncertain  value, 
depending  upon  future  events,  of  which  each  party  undertook  to 
juage  for  himself,  and  particularly  that  the  defendants'  assertion, 
after  repeated  importunities  of  the  plaintiff,  I  must  decline  to  find 
that  the  consideration  was  inadequate.  The  plaintiff  had  compe- 
tent and  faithful  advisers.  They  had  examined  the  condition  for 
months.  Ever^  avenue  of  information  was  thrown  open  to  them. 
They  did  examine  for  themselves.  It  does  not  prove  inadequacy  if 
afterwards,  when  business  generally  had  improved,  that  they  were 
able  to  make  great  gains  from  the  property,  especially  when  these 
gains  were  in  great  part  the  result  of  further  large  expenditures  and 
risks  on  the  part  of  defendants. 

Mj  attention  has  been  called  to  an  alleged  difference  between 
section  2,228  of  the  civil  code,  in  regard  to  tne  conduct  of  trustees, 
and  section  1,668,  in  regard  to  frauds.  In  matters  of  trust  it  is  said 
that  the  slightest  misrepresentation  or  adverse  pressure  is  prohib- 
ited, while  in  cases  of  fraud  it  must  appear  to  warrant  relief;  that 
the  consent,  would  not  have  been  given  but  for  the  fraud,  un- 
due influence,  etc.  But  I  see  no  difference.  True,  by  section 
2,228  it  may  be  claimed  that  the  slightest  misconduct  is  forbidden, 
but  it  only  forbids,  in  terms,  the  trustee  to  gain  an  advantage  by 
such  means.  This  puts  it  on  the  same  plane,  as  no  doubt  it  was 
intended  to  be,  with  section  1,668.  The  question  here,  too,  is,  did 
he  gain  the  advantage  by  the  use  of  adverse  pressure  ? 

I  Pflay  as  well  say  here  that  I  do  not  at  all  accept  the  proposition 
that  Wilson  was  imorant  of  any  fact  or  circumstance  from  which 
attorneys  now  secK  to  show  a  fiduciary  relation  between  Colton  and 
his  associates.  He  had  been  intimate  with  the  management  of  these 
railroad  enterprises  almost  from  their  inception.  For  years  he  had 
been  the  regular  retained  legal  adviser  of  all  the  corporations  and 
of  the  associates  in  the  management  of  them,  including  the  Contract 
and  Finance  Company  and  the  Western  Development  Company. 
He  speaks  in  his  testimony  of  what  he  had  always  understood  with 
reference  to  those  companies.  Counsel  delight  to  compare  his  inti- 
macy with  Colton  to  the  friendship  between  David  and  Jonathan. 
When  Colton  entered  upon  the  discharge  of  new  duties  in  these  im- 
portant affairs,  Wilson  was  already  familiar  with  their  manner  of 
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doing  bnsiness  then,  and  was  Oolton's  aUer  ego.  Oolton  had  a  right 
to  confide  all  these  matters  to  Wilson,  for  Wilson  was  then  the  con- 
fidential adviser  with  reference  to  all  the  bnsiness,  with  a  salarfr 
larger  even  than  Golton*s.  He  knew  how  they  transacted  their  bnsi- 
ness, and  that  they  were  co-operating  with  each  other  to  get  control 
of  a  system  of  roads. 

I  have  expressed  my  belief  that  he  knew  of  the  agreement  under 
which  Golton  was  allowed  to  retain  his  share  of  the  dividend  which 
he  had  caused  to  be  improperly  made.  Indeed,  the  compromise 
itself  shows  that  all  parties  thoroughly  understood  the  relation  of 
the  defendants  to  these  various  corporations.  It  takes  for  granted 
the  extent  of  defendants'  interest  and  control.  Wilson  could  hardly 
have  taken  the  first  step  in  finding  out  Oolton's  interests  without 
discovering  the  relations. 

There  would  have  been  no  sense  even  in  attempting  to  obtain  a 
settlement  with  the  individaal  defendants,  or  insistiag  upon  their 
buying  her  oat,  unless  he  already  knew  of  their  association  and 
peculiar  relation.  The  whole  proceeding  in  regard  to  the  negotia- 
tion seems  absurd  if  Wilsoa  did  not  kaowof  other  relations  between 
the  parties  than  the  ordinary  relations  of  stockholders  in  the  same 
corporation. 

And  then  Wilson  testifies  that  he  looked  up  the  question  of  the 
effect  the  death  of  a  co-adventurer  would  have  upon  the  ri^ht  of  his 
estate  to  the  fruits  of  incomplete  ventures,  his  contribution  being 
largely  personal  service.  He  satisfied  himself  that  Golton 's  rights 
were  not  lost  because  he  died  before  the  end  of  the  period  for  which 
they  had  contracted  to  co-operate  in  these  enterprises. 

He  speaks  of  the  associates  as  partners,  as  members  of  a  firm; 
and  Mrs.  Golton  represents  him  as  saying  one  partner  could  not 
steal  from  the  other.  Gontract  A  was  in  his  bauds,  and  of  course 
he  knew  of  the  pledge  of  stock  and  the  terms,  including  the  right  to 
draw  out  a  proportion  as  payments  should  be  made  on  the  note. 
Gertaiuly  Wilson  did  know  all  the  facts  which  could  evidence  a 
fiduciary  relation  between  the  parties. 

There  was,  however,  a  misrepresentation  in  regard  to  the  four 
hundred  and  eight  shares  of  the  B.  M.  G.  &  I.  Gompanv's  stock,  to 
the  extent  of  one  hundred  and  sixty-eight  shares,  valued  at  sixteen 
thousand  eight  hundred  dollars.  I  am  not  sure  that  iliis  matter 
might  not  be  adjusted  without  interfering  with  the  contract  of  com- 
promise. 

This  is  the  only  part  of  the  whole  transaction,  apparently,  which 
the  parties  supposed  they  were  settling  on  accurate  Knowledge. 

There  are,  1  think,  some  precedents  which  would  justify  the  court 
in  rectifying  this  mistake  witiiout  disturbing  the  compromise  in  either 
respect;  but,  at  all  events,  it  seems  to  me  plain  that  this  is  not  suf- 
ficient to  justify  a  decree  of  cancellation  of  a  compromise  of  these 
large  claims.    It  is  impossible  to  find  this  to  have  been  an  inten- 
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tional  misstatement.  In  most  respects  the  legal  eflfefet,  if  it  be  onlj 
an  imwarranted  assertion  of  a  fact,  which  turns  oat  not  to  be  trae,  is 
the  same.    Still  they  are  not  in  all  respects  the  same. 

An  unwarranted  assertion,  believed  to  be  true,  though  on  insuffi- 
cient grounds,  and  which  actuallj  misleads,  cannot  characterise  a 
tmnsaction  as  a  deliberate  fraud.  I  think  tiie  defendants  believed 
themselves  masters  of  the  situation  on  other  grounds,  and  for  this, 
if  not  for  better  reasons,  disdained  to  mislead,  deceive  or  conceal. 

The  misrepresentation  caused  a  loss  to  Mrs.  Colton  of  sixteen 
thousand  eight  hundred  dollars.  Perhaps  her  situation  was  such, 
however,  at  the  time,  that  Wilson  concluded  that  it  would  do  no  good 
imlesB  he  could  satisfactorily  explain  away  charges  of  appropriating 
one  hundred  and  eighty-one  thousand  dollars. 

In  comparison  with  these  figures  the  sum  involved  in  this  unwar- 
ranted assertion  is  small. 

But  I  think,  on  general  principles,  in  a  matter  of  such  magnitude 
as  this,  such  a  mis^e  or  misappropriation  would  not  justify  setting 
aside  tiie  agreement,  especially  where,  as  here,  expenditures  have 
been  made  bv  the  defendants,  on  the  faith  of  the  agreement,  which 
have  materially  enhanced  the  value  of  the  property  involved  in  the 
litigation. 

The  main  fact,  after  all,  was  the  unfortunate  time  in  which  the 
compromise  was  made,  and  the  better  times  which  came  so  soon 
afterward.  Iteally  I  can  find  no  other  discovery  which  has  been 
made  by  the  plaintiff  since  the  compromise,  calculated  to  show  the 
unfairness  of  that  transaction.  It  seems  hard  to  think  that  they 
made  or  might  have  made  so  much  out  of  it,  in  so  short  a  time; 
profits  which  possibly  she  might  have  realized  could  she  have  held 
on  a  few  months  longer.  Concerning  this,  however,  I  have  already 
said  enough. 

The  power  to  cancel  a  contract  is  a  most  extraordinary  power.  It 
is  one  which  should  be  exercised  with  great  caution,  nay,  I  may  say, 
with  great  reluctance,  unless  in  a  clear  case.  A  too  free  use  of  this 
power  would  render  all  business  uncertain,  and,  as  has  been  said, 
miJ^e  the  length  of  a  chancellor's  foot  the  measure  of  individual 
rights.  The  greatest  liberty  of  making  contracts  is  essential  to  the 
business  interests  of  the  country. 

In  general,  parties  must  look  out  for  themselves.  Each  is  sup- 
posed to  know  what  is  best  for  himself,  and  neither  will  be  released 
on  this  proceeding  entirely  because  one  part^  has  judged  rightly,  or 
chosen  more  fortunately  than  the  other.  It  is  an  every  day  occur- 
rence here  that  people  m  straightened  circumstances  are  compelled 
at  a  disadvantage,  or  to  forego  the  profits  of  enterprises  which  they 
have  undertaken  without  the  means  of  completion. 

In  accordance  with  the  views  I  have  reached  in  this  case,  of  the 
relations  of  the  parties  to  each  other  at  the  time  of  the  impeached 
transaotion  and  of  the  law  applicable  to  that  relation,  judgment 
ttiiBt  be  rendered  for  defendants. 
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Thoagh  the  plaintiff  be  fonod  correct  in  regard  to  the  law  of 
tmsts,  judgment  on  the  law  of  findinm  may  prorably  be  entered  for 
her  without  further  trial  in  the  api>ellate  court. 

There  are  still  a  great  many  points  in  the  case  on  which  I  have 
not  touched.  The  conclusion  to  which  I  have  come  renders  it  un- 
necessary to  inquire  whether  the  parties  could  not  be  placed  in  the 
position  they  could  have  occupied  had  the  compromise  not  been 
made,  or  whether,  for  other  reasons,  it  would  now  be  inequitable  to 
cancel  the  .compromise  agreement.  Much  that  has  been  said,  how- 
ever, has  a  bearing  upon  that  cjuestion,  and  I  end,  as  I  commenced, 
by  expressing  my  satisfaction  in  the  conviction  that  all  questions  in- 
volved, both  of  law  and  of  fact,  can  be  fully  considered  in  the 
supreme  court. 
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'  DnoBiiaNATiON  BT  Railway  Corpobation.— Notwithstonding  the  Honlt  act,  a  railway 
corporation  may  char;^  less  for  a  long  haul  than  a  short  one  in  the  same  direction,  when  the 
rate  for  the  long  haul  u  oanaed  by  other  lines  of  transportation  competing  for  business  at  the 
point  from  whence  the  long  haul  is  made;  and  where  the  road  of  such  corporation  forms  a 
part  of  a  line  of  transportation,  consisting  largely  of  water  carriage,  between  two  principal 
points,  the  rate  maj  be  made  so  as  to  enable  it  to  compete  with  another  road  that  constitutes 
a  p«rt  of  another  hne  of  water  and  railway  transportation  between  the  same  points. 

Pboyibo  to  SionoN  2  or  thb  Hoult  Act.— Under  this  proviso*  which  exqppts  from  the 
operation  of  the  act,  "  goods  intended  in  good  faith  to  be  shipped  to  points  beyond  the  limits 
of  the  state,"  wheat  intended  by  the  shipper  to  be  sent  directljr  to  San  Francisco,  or  other 
points  beyond  the  limits  of  the  state,  via  Portland,  may  be  earned  on  the  O.  &  G.  road  from 
Corvallis  to  the  latter  place  without  reference  to  said  act. 

Petition  for  instmctionB.aiider  the  Hoult  act.  The  opinion  states 
the  facts. 

John  W.  WhaUey,  for  the  receiver. 
Wcdlia  Naahf  for  the  Oregon  Pacific. 

Peabt,  J.  By  section  4  of  the  act  of  Febraary  20,  1885,  it  is 
deobured  nnlawfnl  for  any  person  engaged  in  the  transportation  of 
property  by  railway  in  this  state  to  charge  or  receive  any  greater 
compensation  for  a  short  hanl  than  a  longer  one  in  the  same  direc- 
tion:   Sess.  L.,  39. 

On  April  23,  Mr.  Koehler,  the  receiver  of  the  road  of  the  Oregon 
and  California  railway  company,  presented  a  petition  to  this  coart, 
asking  for  instructions  concerning  his  right  and  duty,  as  such  re- 
ceiver, under  the  provisions  of  said  act,  whereupon  saiu  receiver  was 
instructed,  among  other  things,  as  follows :  ''To  charge  no  more  for 
the  transportation  of  goods  uian  the  maximum  allowed  by  the  act, 
nor  no  more  for  a  short  haul  than  a  long  one  in  the  same  direction, 
except  to  and  from  points  where  the  rate  obtainable  is  affected  by 
water  transportation,  in  which  case  he  may  carry  at  as  low  a  rate  as 
the  water  craft  do,  without  reference  to  the  length  of  the  haul:"  6 
West  Coast  Bep.,  345. 

And  now  said  receiver  asks  for  further  instructions  under  said  sec- 
tion 4  on  a  state  of  facts  which  have  arisen  since  that  date.  From 
the  present  petition  it  appears  that  the  Oregon  Pacific  railway 
company  has  lately  completed  a  road  from  Yaquina  bay  to  CorvalUs, 
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and  is  now  engaged  in  the  transportation  of  freight  and  passengers 
thereon  between  juiid  points;  that  in  connection  therewith  an  ocean 
steamer  is  run  between  Yaq^aina  bay  and  San  Francisco,  ''thns 
forming  a  line  of  transportation  from  Corvallis,  in  the  center  of  the 
Wallamet  yalley,  to  San  Francisco,"  making  Corvallis  a  competing 
point  for  railway  and  ocean  transportation  of  goods  exported  from 
or  imported  into  the  state;  and  that  this  fact  necessarily  affects  tiie 
rate  of  transportation  obtainable  'at  other  points,  capable  of  being 
reached  by  water  craft  from  Corvallis. 

By  leave  of  the  court,  the  counsel  for  the  Oregon  Pacific  was  heard 
on  the  petition  in  opposition  to  counsel  for  the  receiver. 

It  does  not  appear,  as  distinctly  from  the  petition  as  it  should, 
but  it  was  admitted  on  the  argument  by  counsel,  that  the  Oregon 
Pacific  is  carrying  wheat  from  Corvallis  to  Yaquina  bay,  a  distance 
of  seventy-two  miles,  for  .two  dollars  and  sixly  cents  per  ton,  from 
whence  it  is  carried  by  steamer  to  San  Francisco  for  one  dollar  and 
ninety  cents  per  ton,  or  four  dollars  and  fifty  cents  over  the  whole 
route;  while  the  receiver  is  carrying  it  on  the  road  of  the  Oregon 
and  California  company,  from  Corvallis  to  Portland,  a  distance  of 
ninety-eight  miles,  for  three  dollars  and  twenty  cents  a  ton,  from 
whence  it  is  carried  by  steamer  to  San  Francisco  for  two  dollars 
and  fifty  cents  per  ton,  or  five  dollars  and  seventjr  cents  over  the 
whole  route.  From  this,  it  appears,  that  there  is  in  fact  a  compe- 
tition between  these  two  roads,  at  Corvallis,  for  the  transportation 
of  Oregon  wheat,  destined  to  San  Francisco,  the  one  being  an  im- 
portant part  of  the  route  via  Yaquina  bay  and  the  other  via  the  Col* 
umbia  river. 

The  ocean  and  railway  transportation  via  Yaquina  bay  appear  to 
be  under  one  management,  ana  are  probably  one  in  interest.  The 
water  transportation  via  the  Columbia  river  route  is  merely  a  con- 
necting link  with  the  Oregon  and  California  road,  and  the  manage- 
ment and  ownership  of  each  is  separate  and  distinct  from  that  of 
the  other. 

It  follows  that  the  managers  of  the  Yaquina  bay  route,  by  mak- 
ing a  rate  to  San  Francisco,  less  than  the  one  by  the  Columbia 
river,  whether  the  reduction  be  on  the  railway  or  ocean  part  of  such 
route,  or  both,  may  prevent  the  Oregon  and  California  road  from 
carrying  any  wheat  from  Corvallis,  that  is  destined  to  San  Francis- 
co, unless  the  latter  is  allowed  to  compete  for  the  same  by  making 
a  rate  between  Corvallis  and  Portland,  which  will  at  least  equalissa 
the  cost  of  transportation  by  the  two  routes. 

Of  course,  the  Oregon  Pacific  has  no  right  to  object  to  this,  and 
the  public,  who  are  interested  in  or  dependent  upon  Corvallis  as  a 
shipping  point  for  the  export  of  wheat,  cannot  be  injured  by  it,  but 
may  be  benefited. 

The  only  objection  that  can  be  made  to  this  reduction  of  rate 
from  Corvallis  to  Portland  is  that  it  would  be  in  conflict  with  the 
provision  of  the  *'  Hoult  act,"  concerning  short  and  long  hauls,  xm^ 


€ir.  Ot.  Or.]  Ex  pabtb  Kobhleb. 

less  the  rate  is  correspondingly  rednoed  at  all  points  between  these 
two  places,  which  is  not  intended. 

In  Ex  parte  Eoehler,  supra^  I  held  that,  while  the  state  had  **  the 
power  to  prevent  a  railway  from  discriminating  between  persons 
and  places,  for  the  sake  of.  putting  one  up  and  another  down, 
or  for  any  reason  other  than  the  real  exigencies  of  its  business/'  it 
could  not  preyent  discrimination  between  places,  when  it  is  the 
*'  result  of  competition  with  other  lines  or  means  of  transportation/' 
and  practically  thereby  deprive  a  railway  company  of  the  right  to 
do  business  and  render  its  property  comparatively  valueless. 

This  ruling  governs  this  case.  The  Oregon  Pacific,  by  means  of 
its  connection  wiih  the  ocean  steamer  between  Yaquina  and  San 
Francisco,  is  competing  at  Oorvallis  with  the  Oregon  and  California 
road  for  the  carrying  of  wheat  to  San  Francisco,  and  the  receiver  of 
the  latter  must  be  allowed  to  make  a  rate  between  Oorvallis  and 
Portland  that  will  enable  it  to  secure  what  it  can  of  the  business. 

The  receiver  also  asks  for  instructions  under  the  proviso  in  sec- 
tion 2  of  the  act,  which  reads  as  follows:  ''The  provisions  of  this 
act  shall  not  apply  to  goods  intended  in  good  faith  to  be  shipped  to 
points  beyond  the  limits  of  this  state." 

At  the  passage  of  this  act  there  was  no  railway  running  out  of  the 
state  except  that  of  the  O.  B.  &  N.  company.  And  such  is  still  the 
case.  The  only  reason  on  which  the  proviso  could  have  been  adopted, 
is,  that  in  the  caniage  of  goods  out  of  and  bejrond  the  state,  no 
injury  or  inconvenience  can  result  to  places  within  it,  by  reason  of 
a  less  rate  for  a  long  haul  than  a  short  one  in  the  same  direction. 
Besides,  the  transportation  of  goods  to  a  point  without  the  state  is 
inter-state  commerce,  and  beyond  the  pjower  of  the  state  to  rebate. 
And  it  can  make  no  difference  in  principle  or  result,  that  the  goods 
so  shipped  are  carried  over  different  lines  of  transportation  within 
the  state  before  passing  beyond  its  limits.  It  is  the  intent  or  pur- 
pose of  the  shipper  concerning  the  destination  of  the  goods  at  the 
time  of  shipment  that  determines  the  question  whether  they  are 
within  the  exception  or  not.  Whether  the  road  upon  which  they  are 
first  placed  is  an  inter-state  one  or  not  is  immaterial.  Any  road 
which  leads  beyond  the  limits  of  the  state  or  forms  a  link  in  a  line 
of  extra-state  transportation,  upon  which  goods  are  shipped  with 
intent  to  transport  them  bevond  the  limits  of  the  state,  is  so  far  ex- 
empt by  the  proviso  from  tne  operation  of  the  act:  Pacific  Coast  8. 
S.  Co.  V.  B.  B.  Commissioners,  9  Saw.,  263;  Daniel  v.  Ball,  10 
Wall.,  567. 

The  question  in  each  case  is  one  of  fact,  and  must  be  determined 
by  its  own  circumstances. 

The  receiver  is  therefore  instructed  that  in  hauling  wheat  or  other 
property  from  Corvallis  or  other  points  on  his  road  that  is  en  route 
fto  San  Francisco  or  other  point  beyond  the  limits  of  the  state;  he 
may  make  a  rate  therefor  without  reference  to  the  act. 
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DISTRICT  OOUBZ  DISTBIOT  OF  CALIFORNIA. 

In  be  JuKa  Ah  Lung,  on  Habeas  Oobfus. 
In  be  Jttng  Ah  Hon,  on  Habeas  Oobfus. 

Octcber  IS,  1886. 

Chinssb  REBTBionoN  AoT— OHI27IBB  Dknied  Bioht  TO  Land— Habsab  CoBPua.— A 
Chinese  person,  on  board  of  a  vessel  recently  arrived  at  the  port  of  San  Francisco,  from 
which  he  is  not  permitted  to  land,  is  restrained  of  his  liberty  within  the  meaning  of  the 
habeas  corpus  act,  and  is  entitled  to  have  the  lawfulness  of  such  restraint  inqoired  into  and 
determined  on  habeas  corptis. 

The  Samb— Codbt  Not  Bound  by  DBTXBinNATiON  of  Colliotob,— The  fact  that  the 
collector  of  the  port,  acting  under  the  directions  of  section  9  of  the  Chinese  restriotion  act 
of  1882,  has  already  investigated  and  passed  upon  the  petitioners*  right  to  land,  does  not  de- 
prive the  court  of  furisdiction  to  determine  whether  such  restraint  is  lawful. 

In  these  oases  the  United  States  attorney  i>roposed  to  raise 
for  final  submission  to  the  supreme  ooiurt,  if  necessary,  two 
important  points  relative  to  the  jurisdiction  of  the  court  in  ha- 
beas corpus  cases  under  the  restriction  act.  After  moyinjg  tot 
and  obtaining,  by  consent  of  the  counsel  for  the  petitioner, 
various  formal  orders  necessary  to  enable  him  to  raise  and  submit 
to  the  court  the  points  proposed,  he  asked  and  obtained  leave  to 
file  an  amended  mtervention  containing  objections  to  the  jurisdic- 
tion of  the  court.  To  this  intervention  and  plea  the  counsel  for  the 
petitioners  interposed  a  demurrer,  as  the  proceeding  was  qium  ami- 
cable, and  as  the  pleadings  had  been  prepared  with  the  knowledge 
of  both  parties,  and  after  full  conference  by  counsel  on  both  sides 
with  the  judge  the  reading  of  the  pleadings  was  dispensed  with  and 
the  cause  submitted. 

Wm.  F.  Oibson,  for  the  petitioners. 
8.  G.  JBRlbom^  J7.  8.  Attorney^  contra. 

HOFFICAN,  D.  J.,  in  rendering  an  oral  decision,  said: 

The  intervention  filed  by  the  district  attorney  challenges  the  jur* 
isdiction  of  the  court  upon  two  grounds. 

First — ^That  the  petitioner  is  not  restrained  of  his  liberty  within 
the  meaning  of  the  habeas  corpus  act. 

Second — ^That  the  collector  has  already  investigated  and  passed 
upon  the  petitioner's  right  to  land.  That  the  question  is,  there- 
fore, res  aajudicatat  and  that  the  court  is  bound  bv  the  collector's 
decision  and  has  no  right  to  further  examine  into  the  matter. 

First — It  is  admitted  that  the  petitioner  is  of  the  Mongolian  race; 
that  he  is  on  board  a  steamer  recently  arrived  at  this  port,  from 
which  he  is  not  permitted  to  land.  The  mode  of  his  restniint  is  not 
specified,  but  if  restrained  lawfullv  any  force  necessary  to  prevent 
his  leaving  the  ship  can  rightfully  be  applied. 

It  is  not  denied  that  it  is  the  intention  of  the  master  to  retatn  him 
on  board  the  ship  until  her  departure,  and  then  to  convey  him  to 
thepKort  in  China,  from  which  he  came,  unless,  in  the  meantime,  the 
petitioner  may  find  means  of  getting  on  board  some  other  ship  with- 
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out  landing  on  oar  shores,  to  be  oonVeyed,  by  her,  to  some  foreign 
oonntry. 

Whether  this  proceeding  be  lawfol,  majr  involve  important  qnes- 
tions  of  law  and  of  fact.  The  petitioner  is  a  free  man  under  our 
flag,  and  within  the  protection  of  oar  Ikws.  If  the  denial  therefore 
to  the  petitioner  of  the  right  to  land,  thus  converting  the  ship  into 
his  prison  house,  to  be  followed  b j  his  deportation  across  the  sea  to 
a  foreign  country,  be  not  a  restraint  of  his  liberty,  within  the  mean- 
ing of  the  kabeaa  corpus  act,  it  is  not  easy  to  conceive  any  case  that 
would  fall  within  its  provisions. 

The  second  objection  raised  by  the  district  attorney,  is  that  the 
restriction  act  commits  to  the  collector  the  duty  of  deciding  upon 
the  right  to  land  of  any  Chinese  person  arriving  in  this  counbry; 
that  his  decision  is  final  and  conclusive,  and  that  this  court  has  no 
right  to  review  it  on  the  return  of  the  writ  of  habeas  corpiAS. 

This  claim  of  exclusive  jurisdiction  on  the  part  of  the  collector 
most  be  derived  from  the  provisions  of  the  ninth  section  of  the  act 
of  1882,  for  no  other  section  of  the  act  affords  the  slightest  color  to 
Booh  a  pretension. 

Section  9  is  as  follows:  ''Before  any  Chinese  passengers  are 
landed  from  any  such  vessel  the  collector,  or  his  deputy,  shall  pro- 
ceed to.  examine  such  passengers,  comparing  the  certificates  with 
the  list,  and  with  the  passenger,  and  no  person  shall  be  allowed  to 
land  in  the  United  States  from  such  vessel  in  violation  of  law." 

It  will  be  perceived  that  the  dutjr  imposed  upon  the  collector  is  to 
make  the  examination  mentioned  in  uie  section.  He  is  not,  in 
terms,  directed  to  prevent  the  landing  of  passengers,  but  it  may 
reasonably  be  inferred,  from  the  clause  which  forbids  any  passen- 
gers to  belauded  in  violation  of  the  law  that  it  was  intended  that  he 
should  carry  out  that  provision.  But  the  section  affords  no  color 
to  the  extraordinary  pretension  that  the  result  of  that  examination 
shall  be  final  and  conclusive  upon  the  rights  of  passengers.  Such 
an  abrogation  of  the  writ  of  hajoeas  corpus^  which  has  always  been 
considered  amongst  English-speaUng  peoples  the  most  sacred 
muniment  of  personal  freedom,  must  be  unmistakably  declared  by 
congress  before  any  court  could  venture  to  withhold  its  benefits  from 
any  human  being,  no  matter  what  his  race  or  color.  It  seems  to 
have  been  in  some  quarters  overlooked,  that  the  restriction  act  does 
not  prohibit  the  coming  into  this  country  of  all  Chinese  persons. 

First — The  restriction  is,  both  by  the  treaty  and  the  act  of  con- 
cress,  confined  to  Chinese  laborers,  and  persons  other  than  Chinese 
laborers  are  not  prohibited  from  landing. 

The  passenger  arriving  here,  may  be  a  Chinese  merchant,  student, 
traveler  from  curiosity,  or  other  person  not  a  laborer.  The  inquiry 
into  his  status  in  this  respect  is  often  exceedingly  difficult. 

Second — ^He  may  also  hold  a  certificate  issued  by  the  custom 
house  authorizing  him  to  re-enter  the  United  States.  The  question 
whether  such  certificate  has  been  fraudulently  obtained,  and  whether 
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tbe  perBou  holding  it  is  eixtmed  to  its  protMtion,  10  freqaentiy 
raised,  and  often  very  diffioolt  of  solution. 

Tbiird — ^He  may  also,  under  the  decision  of  the  supreme  court,  be 
Wtitled  to  land  without  a  certificate  if  it  shall  appear  that  he  resided 
in  the  United  States  at  the  date  of  the  treaty  and  departed  1  there- 
&om,  before  the  restriction  act  went  into  operation  ana  before  it  was 
possible  for  him  to  obtain  a  return  certificate  from  the  custom  house. 
This  inquiry  also  is  exceedingly  difficult. 

Fourth — ^He  may  be  entitled  to  land  on  the  ground  that  he  was 
bom  in  this  country,  and  has  therefore  the  full  rights  of  an  Ameri- 
can citizen. 

Here,  also,  difficult  questions  of  fact  may  arise  for  determination. 
The  collector,  who,  it  is  suggested,  is  charged  with  tbe  exclusNe 
decision  of  these  questions,  is  not  of  necessity  a  lawyer.  He  dis^ 
charges  his  duties  by  deputy.  He  is  not  authorized  to  administer 
oaths  to  witnesses,  nor  to  compel  their  attendance.  The  discharge 
by  him  of  the  duties,  heretofore  supposed  to  belong  to  the  judicial 
department  of  the  government,  would  be  almost  impracticable,  un- 
less the  other  duties  of  his  office  be  neglected.  I^  is  believed  that; 
in  this  class  of  cases  the  collector  has  rarely  personally  concerned 
himself  with  their  examination.  If  I  am  right  in  the  opinion  that 
a  Ohinese  person,  like  every  other  human  being  in  this  country,  is 
entitled  to  the  benefits  of  the  writ  of  habeas  coT^pe^,  in  order  that  it 
may  be  judicially  ascertained  whether  the  restraint  of  his  liberty  be 
lawful  or  unlawful,  to  require  the  court  in  its  investigation  to  be 
governed  by  the  decision  of  an  executive  officer,  acting  under  in- 
structions trojn  the  head  of  the  department  at  Washington,  would 
be  an  anomaly  wholly  without  precedent,  if  not  a  flagrant  absur- 
dity. 

The  right  to  a  writ  of  habeasoorpua  is  the  right  to  have  the  lawful- 
ness of  the  restraint  to  which  the  petitioner  is  subjected  inquired 
into  by  the  courts,  to  be  adjudged  and  determined  by  the  law  of  the 
land.  It  has  not  as  yet  bejon  committed  to  any  i)urely  executive 
officer.  I  am,  therefore,  clearly  of  the  opinion  that  it  is  the  duty  of 
the  '*  court,  justice  or  judge  to  whom  such  application  (for  a  writ  o£ 
habeas  carpus)  is  made,  to  forthwith  award  writ  of  habeas  corpus^  unless 
it  appears  from  the  petition  itself  that  the  party  is  not  entitled 
thereto:"  B.  8.,  section  756. 

The  performance  of  this  duty  the  court  is  not  at  liberty,  on  any 
pretext,  to  evade. 

That  on  the  return  of  the  writ  it  is  the  dutnrof  theoourt  to  inquire 
and  determine  whether  the  restraint  is  lawful,  independently  of  any 

Erevious  decision  of  the  question  by  the  collector  or  his  deputy,  or 
y  the  surveyor,  or  by  the  inspector  of  customs  stationed  on  board 
the  vessel. 

If  the  position  taken  in  the  intervention  of  the  United  Statee  at- 
torney be  sound  an  extraordinary  circumstance  must  be  noted. 
The  restriction  act  has  now  been  in  operation  for  nearly  three  years 
and  a  half,  and  numerous  cases  on  the  return  of  the  writs  of  habeas 
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corpus  issued  on  the  application  of  Chinese  persons  had  been  pre- 
sented to  Mr.  Justice  Field,  to  Judge  Sawyer,  circuit  judge,  and 
the  district  judges  of  Washington  territory)  Oregon,  Nevada  and 
California. 

Similar  cases  have  also  arisen  in  the  federal  courts  in  Boston » 
New  York  and  Philadelphia,  and  on  appeal  have  been  decided  by 
the  supreme  court  of  the  United  States. 

It  has  never  been  suggested  by  any  judge  or  district  attorney  that 
the  refusal  to  allow  a  Ohinese  passenger  to  land  was  not  a  restraint 
of  his  liberty,  the  lawfulness  of  which  was  to  be  inquired  into  by 
the  courts,  nor  has  the  still  more  extraordinary  pretension  until  now 
been  set  uu  that  in  such  inquiry  the  court,  whether  the  supreme 
court  of  the  United  States,  the  circuit  court  or  the  district  court, 
was  to  be  controlled  by  the  decision  rendered  by  the  collector  of 
the  port  or  his  deputy. 

The  demurrer  to  the  intervention  is  sustained,  and  the  district 
attorney  is  allowed  to  file  an  intervention  contesting  the  merits  of 
the  application. 
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SUPREME  COURT  OF  ARIZONA, 
OuLLUM  V.  Paul. 

Filed  SqjUmbar  S,  1886. 

Assignee  for  Bsnkfit  of  Creditors— Mat  Sub  in  own  Name.— An  aasigaee  for  the 
benefit  of  creditors  can  maintain  an  action,  in  hiB  own  name,  to  reoover  poaseisbn  of  the 
property  aasigned;  he  is  not  required  to  sue  as  assisrnee. 

Absent  op  Creditors  Presumed  to  AssioNHfeNT.— In  the  absence  of  evidence  of  dissent, 
the  absent  of  creditors  is  presumed  to  a  general  voluntary  assignment  for  theur  benefit,  with* 
out  preference  or  restrictions 

A  FINDING  THAT  A  PERSON  WAS  INSOLVENT,  presupposes  that  he  has  creditors. 

The  FINDINGS  OF  THE  LOWER  COURT  WILL  NOT  RE  REVIEWED  on  appeal,  unless  there  was  a 
motion  for  a  new  trial. 

Statement  on  Appeal— Must  Contain  all  of  Evidence.— When  the  statement  on  appeal 
does  not  purport  to  contain  all  the  evidence,  the  appellate  court  will  not  consider  an  oojec- 
tion  that  the  findings  are  not  sustained  by  the  evidence. 

A  MERE  CLERICAL  ERROR  IN  THE  AMOUNT  OF  THE  JUDOHSNT  as  entered,  will  Dot  wanant  a 
reversaL 

Appeal  from  the  judgment  of  .the  distriot  court  of  Pima  ooonty 
entered  in  favor  of  the  plaintiff. 

Ben  Morgan,  for  the  appellant. 
Earll  (k  Campbell,  for  the  respondent. 

Howabd,  G.  J.  This  is  an  action  brought  by  plaintiff  to  recover 
from  the  defendant  the  possession  of  certain  goods,  wares  and  mer- 
chandiue  alleged  to  have  been  wrongfully  taken  by  defendant  from 
plaintiff,  or  for  the  sum  of  thirty-five  thousand  dollarsi  the  alleged 
valtie  thereof  in  case  delivery  cannot  be  had. 

The  answer  contains  denials  of  the  allegations  of  the  complaint, 
and  a  farther  and  separate  answer  and  defense  alleging  that  defend- 
ant, as  sheriff  of  Pima  county,  had  seized  and  taken  possession  of 
the  ^oods,  etc.,  under  an  attachment  issued  from  the  distriot  court 
of  Pima  countv  in  the  case  of  G.  Howard  Thompson  y.  Lord  A 
Williams,  further  alleging  that  goods,  etc. ,  were  at  the  time  of  seiE* 
ure  in  possession  of,  and  the  property  of  Lord  &  Williams.  The 
case  was  tried  by  the  court  without  a  jury. 

The  court  found  substantially  that  on  the  twenty-fifth  day  of 
October,  1881,  the  goods,  etc.,  in  question  were  the  property  of  the 
firm  of  Lord  &  Wuliams  Company,  composed  of  0..H.  Ijord,  W. 
W.  Williams  and  0.  E.  Harlow,  and  that  on  that  day  said  firm  made 
a  general  assignment  of  all  their  property,  not  exempt  from  execu- 
tion, to  plaintiff  for  the  equal  benefit  of  all  their  creditors,  and 
plaintiff  accepted  said  assignment  and  received  said  goods,  etc.| 
from  said  firm  and  took  possesion  thereof,  and  that  said  assign- 
ment was  made  in  good  faith.  That  defendant,  as  sheriff  of  Pima 
county,  on  the  twenty-eighth  day  of  October,  1881,  seized  and  took 
said  goods,  etc.,  from  the  possession  of  plaintiff,  under  an  attach- 
ment that  day  issued  from  the  district  court  of  Pima  county,  in  the 
case  of  O.  Howard  Thompson  v.  Lord  &  Williams.  That  said 
property,  when  so  seized  and  attached,  was  the  property  of  plaintiff, 


Snp,  Ot,  A.  T.]  CtoLLUM  v.  Paul.  708 

and  not  snbjeot  to  snoh  seizure  or  attabhment,  and  that  the  value 
thereof  was  thirty-five  thousand  dollars. 

The  court  found  as  oonolusions  of  law,  substantially,  that  the 
said  goods,  etc.,  were  wrongfully  taken  and  detained  by  the  defend- 
ant from  the  possession  of  plaintiff^  and  that  plaintiff  was  entitled 
to  a  judgment  for  the  return  of  said  properly,  and  if  the  same  cannot 
be  made,  for  the  sum  of  thirty-five  thousand  dollars  against  defend- 
ant. A  judgment  was  entered  upon  their  finding  in  the  following 
words. 

''The  court  having  this  day  signed  and  filed  its  findings  of  fact 
and  conclusions  of  law  in  this  case,  and  the  value  of  the  property 
claimed  having  been  found  by  the  court  to  be  the  sum  of  thirty-m«e 
thousand  dollars,  and  the  property  claimed  having  been  taken  into 
possession  of  the  plaintiff;  therefore  it  is  adjudged  that  the  plaintiff, 
have  and  retain  possession  of  the  personal  property  described  in 
the  complaint  with  the  costs,  etc." 

The  case  is  brought  up  on  appeal  from  the  judgment  alone. 

There  was  no  statement  on  motion  for  a  new  trial.  The  record 
contains  the  judgment  roll,  a  statement  on  appeal,  signed  by  the 
attorneys  for  plaintiff  and  defendant,  and  defendant's  specification 
of  errors. 

The  statement  on  appeal  sets  out  evidence  given  at  the  trial  with- 
out purporting  to  contain  all  the  evidence  ^iven  at  the  trial.  We 
will  now  proceed  to  notice  defendant's  specification  of  eirrors. 

1.  '*  Ijie  court  erred  in  refusing  to  sustain  the  objection  made 
by  defendant  to  the  introduction  of  the  power  of  attorney  offered 
by  the  plaintiff.*'  There  is  nothing  in  the  record  showing  this  to 
have  been  error.  The  power  of  attorney  was  duly  authenticated, 
and  was  pertinent,  and  was  part  of  plaintiff's  evidence  of  title. 

2.  '  *  The  court  erred  in  permitting  the  articles  of  agreement  of 
the  partnership  between  Lord  &  Wuliams  Company  to  be  read  in 
evidence  against  defendant's  objection."  The  record  shows  no  evi- 
dence that  this  was  error.  The  agreement  was  a  part  of  plaintiff's 
evidence  of  title,  and  was  duly  proved. 

3.  "  The  coiurt  erred  in  admitting  in  evidence  the  assignment 
made  by  Lord  &  Williams  Company  to  plaintiff  Cullen  against  de- 
fendant's objection."  The  assignment  was  a  part  of  plaintiff's  evi- 
dence of  title  and  was  duly  proved. 

4.  ' '  The  court  erred  in  refusing  to  grant  the  motion  made  by  de- 
fendant to  strike  out  the  testimony  introduced  by  plaintiff  in  the 
case,  on  the  ground  of  variance  between  it  and  the  allegations  of 
the  complaint." 

5.  "  The  court  erred  in  refusing  to  pass  upon  and  grant  defend- 
ant's motion  for  a  nonsuit  made. on  the  conclusion  of  plaintiff's  case, 
on  the  ground  that  the  plaintiff  had  failed  to  make  out  his  cause  of 
action,  as  alleged  in  his  complaint." 

The  record  shows  that  these  two  specifications  of  error,  as  well  as 
the  first  three,  were  based  on  an  assumption  by  defendaoit  that  be- 
cause plaintiff,  in  his  complaint,  had  sued  simply  in  his  individual 
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Oftpaoity,  wiikout  showing  his  oharaoier  as  aaufliee,  that,  there- 
fore, he  should  not  be  permitted  to  give  in  eviaence  the  seyeral 
inustruments,  going  to  show  title  yested  in  him  as  assignee.  ISie 
question  raised  is,  whether  this  assignee,  after  he  has  taken  posses- 
sion of  the  personal  property  conveyed  to  him  by  the  deed  of 
assignment,  and  has  been  wrongfully  deprived  thereof,  by  a  third 
party,  can  sue  in  his  personal  capacity  to  recover  possession  of  the 
property,  or  whether  he  is  bound  to  sue  in  his  representative  capacity. 
The  authorities  leave  no  douV  t  on  this  question.  It  is  expressly 
held  in  Hoagland  v.  Trask,  48  N.  Y.,  686,  and  O^den  v.  Prentice, 
33  Barb.,  160,  that  an  assignee  may  sue  either  in  his  personal  or  rep- 
resentative capacity.  It  is  a  familiar  rule,  that  an  executor  or 
administrator,  after  he  has  reduced  the  goods  of  the  estate  to  his 
possession,  and  has  then  been  wrongfully  deprived  of  them,  may 
sue  for  the  recovery  thereof  in  his  individual  capacity.  It  is  clear 
that  the  record  shows  no  such  errors  as  are  claimea  in  iv.  and  v. 
specifications  of  error. 

6.  ''  The  defendant  assigns  as  further  ground  of  error  the  insuf- 
ficiency of  said  findings  to  warrant  or  support  the  judgment  in  favor 
of  plamtiff,  on  the  ground  that  said  findings  show  that  the  plaintiff, 
H.  jB.  CuUum,  held  said  property  by  virtue  of  the  assignment  of 
Lord  &  Williams  Company,  and  as  trustee,  for  the  purpose  of  pay- 
ing the  creditors  of  said  firm. 

*'  That  at^the  time  of  the  levying  of  the  attachment  in  the  case  of 
Thompson  v.  Lord  &  Williams,  by  the  defendant  herein,  by  virtue 
of  which  he  took  possession  of  said  goods,  etc.,  no  creditor  of  said 
firm  had  assented  to  said  assignment,  or  become  a  party  thereto  in 
any  way." 

It  is  a  su£Scient  answer  to  this  specification  of  error  to  say  that 
the  findings  nowhere  show  that,  at  the  time  of  the  levy  of  the  attach- 
ment, '^  no  creditor  of  the  firm  had  assented  to  said  assignment,  or 
become  a  party  thereto  in  any  way." 

We  will  add,  however,  that  in  the  case  of  a  general  voluntary 
assignment  for  the  benefit  of  creditors,  without  preference,  and 
without  restrictions,  as  the  record  shows  this  to  have  been,  in  the 
absence  of  proof  of  dissent,  the  law  presumes  the  assent  of  the 
creditors  to  the  assignment  for  their  benefit :  America  Leading  Gasee, 
page  72;  NicoU  v.  Mumford,  4  Johns.,  523-529. 

7  "  Also  that  there  is  no  evidence  that  at  the  time  of  making  of  the 
said  assignment  there  were  any  creditors  of  Lord  &  Williams  Com- 
pany for  whose  benefit  said  assignment  was  made,  and  said  Cidlum 
claimed  to  hold  said  property." 

If  this  specification  means  that  the  findings  show  there  was  '*  no 
evidence,"  and  to  entitle  it  to  the  consideration  of  this  court,  it 
must  mean  that,  then  a  sufficient  answer  to  it  is,  that  the  findingB 
show  no  such  thing,  but,  on  the  contrary,  it  is  shown  by  the  first 
finding  that,  at  the  time  of  making  the  assignment,  the  firm  of  Lord 
&  Williams  Company  were  itMolvenU^  a  condition  that  presupposes 
creditors. 


Sap.  Ct.  A.  T.]  OoLLiM  V.  PkVh.  706 

33ie  specification  of  errors  ihen  prooseds  as  follows:  "  The  de« 
fendanty  farther,  shows  the  insoffioienoj  of  the  evidence  to  iastify 
the  findings  of  facts  and  conclusions  of  law  apon  the  following 
fioroiuids,  and  then  elaborately  sets  out  fifteen  distinct  groands. 
This  specification  and  tiie  groands  therefor,  cannot  be  considered 
by  this  conrt.  The  record  shows  no  statement  on  motion  for  new 
trial,  and  no  motion  for  new  trial.  This  is  an  attempt  to  review  the 
findings  of  the  conrt  withoat  a  motion  for  a  new  trial.  The  findings 
of  the  conrt  below  will  not  be  reviewed  on*appeal,  unless  there  was 
a  motion  for  new  trial:    Frederico  v.  Hancock,  1  Arizona  B. ,  512. 

In  Oagliardo  v.  Hobertin  et  oZ.,  18  Oal.,  396,  the  defendant 
brought'  up  aU  the  evidence,  bat  made  no  motion  for  a  new  trial. 
The  court  say:  "  In  this  case,  no  motion  having  been  made  for  a 
new  trial,  the  findings  of  the  court  are  conclusive  as  to  facts." 

Mr.  Justice  Field,  in  Duflf  v,  Fisher,  15  Oal.,  880,  says: 
'*  In  this  state  the  statute  provides  the  manner  in  which  the  verdict 
of  a  junr,  upon  an  issue  suomitted  to  its  deoision,  may  be  reviewed. 
It  is  only  by  a  moHoni  for  a  new  triaV^ 

The  statutes  of  Oalifornia  and  Arizona  are  identical  on  this  sub- 
ject, and  findings  by  the  court  stand  on  the  same  footing  as  the  ver- 
dict of  the  jury. 

Though  this  doctrine  is  firmly  established  by  an  unbroken  line 
of  decisions  in  California,  construing  a  statute  identical  with  our 
own,  yet,  as  the  whole  doctrine  is  so  ably  and  fully  set  forth  by  the 
^preme  court  of  California  in  Beed  v.  Bernard,  40  CaL,  628, 
that  we  will  quote  at  length  from  that  decision.  The  court  say, 
page  630,  et  (teq.: 

**  When  a  party  complains  that  the  evidence  was  insufficient  to 
justify  a  verdict  or  deoision,  the  appropriate  remedy  is  by  motion 
for  a  new  trial;  and,  in  pursuing  tnis  remedy,  the  statute  requires 
Mm  to  specify  in  his  akUemeni  in  support  of  the  motion,  the  particu- 
lars in  which  the  evidence  was  insufficient.  In  this  method  the  at- 
tention of  the  court  and  counsel  is  particularljr  directed  to  the  precise 
point  in  which  the  evidence  is  alleged  to  be  insufficient,  so  that  on, 
the  trial  of  the  motion  the  court  may  review  the  evidence  and  exercise 
its  judgment  and  discretion,  either  by  upholding  or  setting  aside 
the  verdict  or  decision.  It  is  conceded  on  aU  sides  that  if  there  be 
any  evidence  whatever  tending  to  support  the  verdict  or  decision,  its 
sufficiency  can  only  be  determined,  and  the  evidence  reviewed  for  that 
purpose  on  a  motion  for  new  trial,  and  we  have  repeatedly  held  that  if 
there  be  a  substantial  conflict  in  the  evidence,  this  court  will  not  dis- 
turb the  verdict  or  findings.  It  is  equally  well  settied  that  if  there  be  no 
findings  in  a  case  tried  by  the  court,  without  a  jury,  and  no  proper 
exceptions  for  want  of  findings,  a  presumption  arises  that  the  court 
found  idl  the  facts  necessary  to  support  the  judgment.  If  there  be 
no  actual  findings  the  law  implies  findings  sufficient  to  sustain  the 
judgment.  In  all  cases,  therefore,  whether  there  be  a  verdict  or 
written  findings  or  only  the  findings  which  the  law  implies  in  sup- 
port of  the  judgment,  if  it  be  claimed  that  there  was  no  evidence 
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whatever  to  support  the  jadgment.this  is  only  another  mode  of  say- 
ing that  the  evidence  was  insnffioient  to  justify  the  verdict  or  find- 
ings, as  the  ease  may  be.    If[the  verdict  or  written  findings  support 
the  judgment,  it  is  too  plain  to  admit  of  discussion  that  so  long  as 
the  verdict  or  vnritten  findings  remain  undisturbed,  the  judgment 
cannot  be  assailed  on  the  ground  that  it  is  not  justified  by  the  evi- 
dence.   Before  the  judgment  can  be  attacked  on  this  ground,  the 
verdict  or  finding  must  be  set  aside  because  not  justified  by  the 
evidence,  and  this  can  only  be  done  on  motion  for  a  new  trial.  * 

Such  is  the  law  of  Oalifomia  and  Arizona,  and  it  is  decisive  of 
this  case.  The  findings  of  the  court  in  this  case  clearly  warrant,  and 
support,  the  judgment,  and  in  the  absence  of  a  motion  for  a  new 
trial  these  findings  are  conclusive  and  binding  upon  this  court. 

There  is  another  serious  obstacle  in  the  way  of  defendant  in  his 
attack  upon  the  findings  of  fact  and  conclusions  of  law.  It  is,  that 
the  statement  on  appeal  does  not  puri>ort  to  contain  all  the  evidence 
and  in  examining  tne  whole  record  it  is  evident  that  it  does  not. 

''  When  the  statement  on  appeal  does  not  purport  to  contain  all 
the  evidence,  the  appellate  court  will  not  consider  an  objection  that 
the  verdict  is  not  sustained  by  the  evidence:"  Moore  v.  Tice,  22 
Oal.,  515. 

It  will  be  seen  by  the  judgment  copied  into  this  opinion 
that  in  its  recital,  it  states  uiat  it  was  found  by  the  court  the 
value  of  the  property  was  thirty-ntne  thousand  dollars,  whereas 
the  findings  show  that  the  value  was  thirty-five  thousand  dollars. 
This  is  evidently  a  clerical  mistake  in  the  party  who  drafted  the 
jud^ent.  The  judgment  shows  that  the  property  was  in  the  pos- 
session of  the  plaintiff,  and  this  error  in  the  recital  of  the  judgment 
can  be  of  no  possible  damage  to  defendant.  If  any  one  could  be 
be  damaged  by  this  error  it  would  be  the  plaintiff^  as  the  judgment 
shows  that  he  is  in  possession  of  the  property,  and  he  and  his  sure- 
ties are  responsible  for  its  value. 

The  judgment  of  the  court  below  for  thirty-five  thousand  dollars, 
costs,  etc.,  is  affirmed. 

PlNNEY,  J.,  concurred. 

FrrzGEBALD,  J.,  having  presided  at  trial  in  court  below,  took  no 
part  in  this  case  on  appeal. 
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SUPREME  COURT  OF  NEVADA. 
Statb,  xx  rel  ATSOwm  GxNEa^L,  v.  Hobton  et  al. 

Filed  October  li,  1885. 

ELBonoN  FOB  School  Trustees— Judob  of,  Cannot  Admixisteb  Official  Oath.— A 
judffe  of  an  election  for  school  trasteee  has  no  power  to  administer  the  official  oath  of  office 
to  the  eleoted  school  trustees.  The  only  oath  which  he  can  administer  is  the  one  prescribed 
in  the  statute  of  1885,  section  9,  to  a  voter  when  challenged. 

The  Sake— Official  Oath  Mat  be  Attached  to  Oertihoate  of  Appohtthenp.— A 
sttttiite  requiring  the  official  oath  of  a  Dublic  officer  to  be  endorsed  on  his  certificate  of  ap> 
pointment,  is  sufficiently  complied  with  if  such  oath  be  attached  to  the  certificate. 

AFFUGATiaN  for  qm  warranto.  .  The  opinion  states  the  facts. 
B,  M.  Clarke  and  J.  D.  Ibrreyaon,  for  the  relator. 
A.  C.  Ellis,  for  the  respondents. 

Hawlet,  J.  This  is  a  proceeding  in  the  nature  of  a  quo  toarranio^ 
to  determine  whether  the  respondents  haye  wrongfully  and  unlaw- 
folly  introduced  themselves  into,  and  usurped,  'the  offices  of  school 
trustees  of  Empire  school  district  in  Ormsby  county. 

The  material  facts,  as  presented  b^  the  pleadings  and  proofs,  are 
that  the  number  of  census  children  m  Empire  school  district  is  less 
than  four  hundred;  that  at  the  general  election  in  November,  1882, 
W.  J.  Smyth  was  elected  school  trustee  in  said  district  for  the  term 
of  four  years  from  and  after  January  1,  1883;  that  at  the  general 
election,  in  1884  J*  P*  Woodbury  and  John  Christiansen  were 
elected  trustees;  the  former  for  a  term  of  four  years,  and  the  latter 
for  two  years;  that  said  parties  qualified  b^  taking  the  regular  oath 
of  office  before  an  officer  authorized  to  administer  oaths,  and  that  their 
oaths  of  office  were  endorsed  upon  their  certificates  of  election;  that  on 
the  second  Saturday  of  May,  1886,  at  an  election  held,  pursuant  to  the 

Srovisions  of  the  supplemental  school  act,  approved  March  12, 1886: 
tat.  1886,  111;  the  respondents,  Horace  A.  Bowleg,  Gtoorge  Hor- 
ton  and  A.  D.  Smith,  were  elected  school  trustees  in  said  district 
for  the  respective  terms  of  one,  two  and  three  years  from  the  first 
day  of  September,  a.  d.  1885;  that  they  received  their  certificates  of 
election,  on  the  ninth  of  May,  and  the  oath  of  office  was  adminis- 
tered to  them  bv  one  of  the  judges  of  theschool  election;  that  on 
the  tibird  day  of  September,  A.  d.  1886,  S.M.  Wright,  county  super- 
intendent of  schools  in  Ormsby  county,  believing  tiiat  a  vacancy 
existed,  appointed  J.  P.  Woodoury,  W.  J.  Smyth  and  John  Ohris- 
tiansen,  school  trustees  of  said  school  district;  that  on  the  fifth  of 
September,  1886,  W.  J.  Smyth  and  John  Christiansen  si^ed  and 
suDScribed  the  official  oath,  and  it  was  sworn  to  before  a  justice  of 
the  peace;  that  on  the  twelfth  day  of  September,  1886,  J.  r.  Wood- 
bury  qualified  by  taking  the  official  oath  before  a  notary  public; 
that  the  respective  oaths  of  office  were  attached  to  their  certificates 
of  appointment;  that,  subsequently,  on  the  twenty-first  of  Septem- 
her,  1886,  after  the  information  in  this  case  had  l>een  filed  with  the 
derk  of  this  court,  Horace  A.  Bowley  and  A.  D.  Smith  went  before 
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a  notary  public  and  had  the  ofBoial  oath  administered  to  them  and 
annexea  to  a  paper  containing  what  purported  to  be  a  copy  of  their 
certificates  of  election. 

Counsel  for  the  respeotive  parties  discussed  the  question  of  the 
construction  and  constitutionalityfof  the  supplemental  school  act; 
but  it  is  unnecessary  for  us  to  consider  either  of  these  questions  in 
deciding  this  case.  The  judges  of  the  election  had  no  auihoritr 
to  administer  the  ofBcial  oath  of  ofBce  to  the  elected  school  trus- 
tees. The  onl^  oath  which  a  judge  of  election  could  administer  is 
the  one  prescribed  in  the  statute,  to  a  voter  when  challenged:  Stai 
1885,  118,  sec.  9. 

If  the  supplemental  school  act  is  unconstitutionai,  the  respondenis 
would  have  no  right  whatever  to  the  offices  of  school  trustees,  and 
Woodbury,  Sm^^th  and  Ohristiansen  would  be  entitled  to  the  offices 
by  virtue  of  their  election  and  qualification  under  the  old  law.  If 
the  supplemental  act  is  constitutional,  respondents  would  not  be  bene- 
fited thereby,  because  they  failed  to  quaJify  as  required  by  law,  and 
Woodbury,  Smyth  &nd  Ohristiansen  would  be  entitled  to  the  offices 
by  virtue  of  their  appointment.  The  question  whether  8.  H. 
Wright  qualified,  as  superintendent  of  schools,  *  according  to  the 
provisions  of  the  statute,  cannot  be  inquired  into  in  this  proceed- 
ing. It  was  enough  to  show  that  he  was  elected  and  entered  upon 
the  duties  of  this  office,  and  that  he  has  ever  since  been  exercising 
the  duties  thereof. 

The  objections  made  to  the  effect  that  the  official  oaths  of  Wood- 
bury, Smyth  and  Christiansen  were  attached  to,  instead  of  being 
endorsed  upon  the  back  of,  their  certificates  of  appointment,  or  en- 
dorsed  on  tne  face,  instead  of  the  back,  of  their  certificates  of  elec- 
tion, are  without  merit:  Brown  v.  Foster,  2  Met.,  166. 

The  respondents  having  failed  to  show  any  legal  right  to  the 
offices  of  school  trustees,  a  judgment  of  ouster  must  be  entered 
against  them,  with  costs.     It  is  so  ordered. 

Leonabd,  J.,  concurring.     I  concur  in  the  judgment. 
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SUPREME  COURT  OF  CALIFORNIA. 

HiRSOHPELD  V.   SUPERIOB  OOUBT  OF  TULABE  OOUNTT. 

D&gia/rtmua  Twk    FiUd  October  14.  1886. 

Settlement  or  Administrator's  Accounts— Writ  of  Review.— Where  an  order  settling 
the  first  annual  account  of  an  administrator  has  been  made,  a  subseouent  order  that  such  ac- 
count should  be  again  gone  into  in  connection  with  the  administrator  8  second  annual  account, 
cannot  be  reviewed  on  a  writ  of  review. 

After  a  first  annual  aooount,  filed  by  petitioner,  as  administrator 
of  an  estate,  was  settled,  a  second  annual  aooount  was  presented, 
and  the  court  ordered,  in  substance,  that  the  first  aooount  should  be 
again  gone  into  in  connection  with  the  second.  To  review  this  order 
the  present  proceeding  was  brought. 

Wui.  J.  lusha,  for  the  petitioner. 

The  Court.  Petition  for  writ  of  review.  The  case,  as  presented 
by  the  petition,  does  not  involve  any  question  of  jurisdiction  in 
the  court  below;  therefore  the  petition  is  denied. 


No.  11,178. 

Hobton  v.  Domingusz. 

Department  Two,    Filed  October  U,  1886. 

Transcript  on  Appeal— Time  roll  Filino.— A  transcript  on  appeal,  filed  on  August  6, 
1885,  is  filed  within  the  time  limited  by  rule  2  of  the  supreme  court,  when  the  notice  of  ap- 
peal was  filed  on  June  3,  the  bill  of  exceptions  settled  on  July  1,  and  filed  on  July  2. 

MonoN  to  dismiss  an  appeal  from  the  superior  court  of  Ventura 
county.  The  notice  of  appeal  was  filed  on  June  8,  1885.  The  bill 
of  exceptions  was  settled  on  July  1,  1885,  and  filed  on  July  2.  The 
transcript  was  filed  on  August  5,  1885. 

HaU  d  Earner y  for  the  appellant. 

Blackstock  &  Shepherd,  for  the  respondents. 

The  Ooubt.  The  transcript  was  filed  within  the  time  prescribed 
by  rule  2  of  this  court.  The  motion  to  dismiss  the  appeal  is  there- 
fore denieil. 
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Nq.  u,oie. 

LUOO  V.  OOMHBBGIAL  BaNK  OF  SAN  DoBGO. 

DepatimeiU  Two,    FiUi  October  U,  1886. 

Appial— NonoB  of  icitst  bi  Sbbykd  on  all  Aj^vebsk  Pabtizb— Pabtition.— An  ap- 
peal from  an  interlocntory  deoroe  in  partition  will  be  dimniiiad,  if  the  notice  thereof  was  not 
•erred  upon  ail  of  the  advene  parties. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  San  Diego 
county.    The  opinion  states  the  facts. 

A.  B.  Hotchkiss,  for  the  appellant. 

Levi  Ghaae,  W.  J.  JBunaaker  and  Thomas  J»  Arnold,  for  the  re- 
spondents. 

The  Goxtbt.  A  motion  is  made  to  dismiss  the  appeal,  which  is 
from  an  interlocntory  decree  in  partition,  on  the  ground  that  the 
notice  of  appeal  was  not  served  on  all  of  the  adverse  parties.  'As 
the  notice  was  not  so  served,  the  motion  must  be  granted.  Ordered 
accordingly. 


WEST  COAST  REPORTER 

Whole  No.  96.  Ootobbr  29,  1885.        Vol.  VIL    No.  16. 


CIROUFT  aOURT,  DISTBIOT  OF  OREGON. 

The  Queen  of  the  Pagifio,  Heb  Caboo,  etc. 

The  Paoifio  Coast  Steamship  Company,  Claimant. 

Geobge  Flatsl  et  al.,  Libbllantb.    J.  H.  D.  Gray  et  al.,  Inteb- 

YENOBS. 

Odober  9,  1886. 

Admtrat.tt  —  Salvaqb  Sebvioes  —  Oompinsatiok  for.— The  pleadings  of  the  district 
ooart  reviewed  and  held  supported  by  the  evidence;  and  the  decree  of  the  district  court 
affirmed. 

Admibalty.    The  opinion  of  the  district  court  is  reported  in  3 
West  Coast  Eep.,  722. 
Milton  Androa,  advocate  for  the  claimant. 
M.  W.  FechJieimer,  advocate  for  the  libellants. 
C.  E.  8.  Woodf  advocate  for  the  interveners  Gray,  et  al. 

Sawyeb,  GiBonrr  judge.  At  the  last  moment,  the  able  advocate 
for  the  claimant  filed  a  InminQus  and  exhaustive  brief,  in  which  the 
evidence  in  the  entire  case  is  examined  with  great  critical  and  ana- 
lytical abilily.  This  was  not,  as  I  have  been  informed,  famished  to 
either  the  advocate  for  the  libellants  or  the  advocate  for  the  inter- 
venors.  However,  I  should  certainly  have  sent  for  the  opposing 
counsel  in  the  case,  if  I  had  thought  it  necessary  to  be  enligntened 
by  them  upon  any  of  the  points  raised  in  this  brief. 

I  have  myself  taken  it,  and  examined  every  question  discussed  in 
it,  and  could  not  but  feel  impressed  with  the  care  and  labor  be- 
stowed upon  it,  and  with  the  fact  that  nothing  had  been  omitted  that 
legal  abiliiy  and  searching  analysis  could  present. 

I  have  carefully  examined  all  the  maps  and  exhibits,  and  the  tes- 
timony in  the  case,  going  over  much  of  it  several  times,  and  I  have 
arrived  at  clear  conclusions  as  to  every  disputed  point,  which  I  will 
now  proceed  to  announce.  In  giving  my  decision,  I  shaU  follow  the 
order  laid  down  in  the  brief  just  referred  to,  that  of  the  claimant, 
which,  in  turn,  has  followed  the  order  of  the  findings  of  fact  in  the 
decree  made  by  the  district  judge. 

First — ^That  the  services  performed  by  the  libellants  and  inter- 
venors  to  the  Queen  of  the  Pacific,  her  tackle,  apparel,  furniture, 
appurtenances  and  cargo,  on  the  fourth  and  fifth  days  of  September, 
18o3,  were  salvage  services.    This  finding  is  admitted. 

XOh  M-l.  711 
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Second — The  diameter  of  the  wheel  of  the  Queen  of  the  Pacific 
is  sixteen  feet,  the  hub  of  her  propeller  is  three  feet  in  diameter, 
and  the  center  of  the  hub  is  nine  feet  above  the  keel  line.  This 
finding  is  admitted. 

Third — ^At  low  water,  the  hub  of  the  propeller,  when  not  covered 
by  the  swell,  was  clearly  visible,  and  there  was  not  more  than  eight 
feet  of  water  under  the  stern  of  the  stranded  vessel  at  low  tide  when 
she  was  aground. 

This  is  the  first  finding  that  is  challenged.  I  shall  not  go  into 
the  evidence  upon  this  head.  I  have  carefully  examined  it,  and  am 
satisfied  the  finding  is  fully  sustained  by  it. 

Captain  Harris'  testimony  bearing  upon  this  point,  I  attach  some 
weight  to.  He  is  a  man  of  experience,  master  of  the  life  saving 
station  at  Cape  Disappointment,  and  totallv  disinterested. 

I  think  the  finding  is  fully  borne  out  by  the  testimony,  and  I  affirm 
this  portion  of  the  decree  of  the  district  court. 

Fourth.  That  the  vessel  and  her  cargo  were  in  imminent  peril  of 
destruction  at  the  time  the  services  were  rendered,  and  that  said 
vessel  and  her  cargo  would  probably  never  have  been  saved  without 
the  aid  furnished  by  libellants  and  intervenors.  This  finding  is  also 
challenged,  and  is  examined  in  the  claimant's  brief  as  follows: 

1.  Whether  the  vessel  was  in  imminent  peril  of  destruction  at 
the  time  the  services  were  rendered. 

2.  Whether  it  be  probable  that  the  ship  and  her  cargo  would 
never  have  been  saved  but  for  the  aid  furnished  a  by  the  libellants, 
b  by  the  intervenors. 

3.  If  it  be  probable  that  without  the  aid  of  the  libellants  and  in- 
tervenors the  ship  would  have  been  lost,  then  the  degree  of  such 
probability. 

This  is,  perhaps,  the  most  important  finding  in  the  case,  and  the 
amount  of  property  at  stake  is  so  large,  reaching  nearly  to  a  million 
of  dollars,  that  it  must  be  a  controlling  element  in  fixing  the  award, 
and  I  have  given  to  this  point  what  I  believe  to  be  carelul  and  con- 
scientious consideration.  The  word  imminent,  conveys  usually 
some  idea  of  ''immediate"  or ''upon  the  instant,"  but  this  does 
not  mean  an  instant  consummation.  That  the  Queen  was  in  a  posi- 
tion of  extreme  peril,  is  admitted.  That  if  she  had  not  been  rescued 
at  the  time  she  was,  in  all  probability,  she  never  would  have  been, 
is  also  admitted.  But  we  do  not  need  these  admissions.  We  know 
from  the  history  of  those  sands,  and  the  wrecks  upon  them,  from 
the  natural  laws  of  the  ocean,  and  from  all  the  testimony  in  the 
case,  that  the  situation  was  one  of  the  greatest  menace,  cs^ling  for 
prompt  action  and  constant  attention,  and  that  anything  like  a  storm 
would  have  inevitably  destroyed  the  ship.  Therefore,  I  think  it  can 
be  said  with  entire  truth,  that  the  danger  was  imminent  during  the 
entire  time  she  was  on  the  sand. 

In  the  opinion  of  all  the  witnesses  familiar  with  Clatsop  spit,  her 

Eosition  was  one  of  imminent  danger.  Captain  Flavel's  son  said  that 
e  did  not  think  she  could  be  saved.     I  am  also  inclined  to  attach 
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some  weight  to  the  testimony  of  Captain  Barry,  who  has  been  a 
resident  for  some  years  at  Astoria,  and  acting  then  as  the  agent  for 
Lloyds,  and  whose  opinion  was  ''that  nnless  there  was  a  series  of 
yery  fortunate  circumstances  and  good  management^  the  Queen 
would  not  come  off." 

Now  as  to  whether  the  ship  would  have  probably  been  lost,  but 
for  the  efforts  of  the  sedvors.  It  is  in  evidence,  and  admitted,  that 
immediately  after  the  steamship  grounded  the  engines  were  reversed 
and  kept  backing  with  full  force  without  avail;  and  that  she  went  on 
and  came  off  at  about  the  same  stage  of  the  tide  is  likewise  admitted. 
Now  all  that  the  steamship  had  acquired  in  addition  to  her  propeller 
was  the  anchor  sent  out  during  the  night  by  means  furnished  by  the 
intervenor  Gray.  Meanwhile  she  had  lain  twenty-four  hours  on  the 
sands,  and  it  had  bedded  about  her,  burying  her  propeller  blades 
so  deeply  that  the  engineer  found  great  difficulty  in  working  her  en- 
gines past  the  center. 

To  this  cable  attached  to  the  anchor,  which  anchor  was  very  soon 
deeply  bedded  and  never  came  home  at  all,  was  applied  the  fourfold 
purchase  before  spoken  of,  which  would  multiply  the  power  of  the 
capstan  engine  four  times,  less  friction  and  stiffness  of  cordage. 
^  There  was  also  the  leverage  of  the  capstan,  which  is  not  precisely 
known.  I  have  no  doubt  this  anchor  held  the  ship  from  going 
further  on  the  sands,  but  we  have  seen  that  with  the  capstan  ana 
the  main  engines  in  full  play,  and  the  tide  being  at  its  height,  the 
ship  failed  to  come  off.  It  is  in  evidence  that  she  moved,  but  I  do 
not  trust  that  evidence,  it  does  not  satisfy  my  mind. 

It  was  certainly  very  difficult  to  determine  by  the  means  em- 
ployedy  that  the  ship  had  moved  the  short  distance  of  nine  feet,  as 
testified  to  by  third  officer  Wheeler,  the  only  officer  who  speaks 
with  any  degree  of  certainty,  but  to  whose  testimony  I  do  not  at- 
tach much  importance,  for  he  subsequently  testified  that  she  moved 
five  hundred  and  forty  inches,  which  statement  he,  upon  the  following 
day,  corrected  and  modified  to  one  hunched  and  eight  inches.  In 
the  first  place.  Captain  Alexander,  who,  of  all  on  the  ship,  ought 
to  have  known,  is  very  careful  not  to  say  that  she  moved,  he  will 
only  say,  '*  it  was  the  general  impression  that  she  moved  that  night." 
Captain  Harris  of  the  life  saving  station,  a  disinterested  witness, 
and  one  upon  whose  testimony  I  feel  disposed  to  rely,  says  that  he 
tied  a  rope  yarn  about  the  hawser  and  it  carried  through  the  hawse 
pipe  about  nine  feet,  but  this  would  only  indicate  that  the  ship 
moved,  or  the  anchor  came  home,  or  the  hawser  stretched.  In  an- 
other place  Captain  Harris  states  positively  that  he  does  not  think 
the  ship  moved,  and  on  carefully  examining  his  testimony,  I  have  con- 
cluded this  to  be  his  real  opinion,  and  what  he  meant  to  indicate 
about  the  piece  of  twine  was  that  the  hawser  stretched  about  nine 
feet.  But  suppose  she  had  moved,  if  she  stopped  at  all  it  must 
have  been  by  some  resistance  greater  than  that  she  was  overcoming, 
and  to  stop  a  ship  of  her  size  when  once  in  motion,  no  trifiing  sand 
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bank  would  suffice,  so  that  truly  we  could  say,  the  last  oondition  of 
this  ship  was  worse  than  the  first. 

My  own  conclusion  is  that  the  ship  did  not  move  at  all. 

Again:  It  is  said  in  behalf  of  the  theory  that  the  Queen  contrib- 
uted materially  to  her  own  relief;  that  Oaptain  Alexander  called  out 
to  the  engineer  to  give  her  all  the  steam  she  would  stand,  to  throw 
the  throttle  wide  open,  or  something  of  the  kind.     Now,  according 
to  the  engineer's  testimony,  the  whole  machinery  of  the  vessel  had 
been  working  up  to  its  full  capacity  for  half  an  hour  before  she  came 
off,  so  that,  whatever  Oaptain  Alexander  may  have  intended,  it  is 
evident  his  words  had  no  effect.     I  think  it  is  clear,  from  the  evi- 
dence, that  after  the  tugs  swung  round  to  their  second  position  (the 
main  and  the  capstan  engines  being  in  full  play)  there  was  a  long 
pull,  a  strong  pull  and  a  ^ull  all  together,  which  had  the  happy  re- 
sult of  releasing  the  ship,  just  which,  if  any,  of  these  forces  could 
have  been  dispensed  with,  is  a  matter  that  cannot  be  known;  but,  in 
my  opinion,  they  were  all  necessary  and  all  contributed;  and  I  have 
no  doubt  at  all  that  the  vessel  would  never  have  gotten  off  if  it  had 
not  been  for  the  efforts  of  the  salvors,  libellants  and  interveners. 
It  was,  as  I  say,  a  long  pull,  a  strong  pull,  and  a  pull  all  together, 
that  released  the  ship.    I  think  this  finding  of  the  district  judge  is 
couched  in  very  moderate  language.    To  me  it  seems  he  would  have 
been  justified  in  using  stronger  terms,  f)erhaps,  in  saying  that  but 
for  the  salvors  her  loss  would  have  been  inevitable.     I  do  not  think 
it  necessary  to  occupy  more  time  in  reviewing  the  evidence  and  pre- 
senting my  reasons  further  upon  this  head.     The  finding  of  the  dis- 
trict court  is  affirmed.     One  other  point  I  had  in  mind  to  notice 
in  this  connection;  that  is,  that  in  order  to  depreciate  the  services 
of  Captain  Flavel  and  his  tugs  the  claimant  finds  it  necessary  to  give 
full  credit  to  the  efficiency  of  this  anchor  carried  out  by  the  means 
furnished  by  Gray,  the  scow  and  the  tug  Ganby,  and  in  seeking  to 
deprive  Gray  of  this  benefit  as  a  salvor  the  counsel  for  the  claimant 
suggests  in  his  brief  means  by  which  the  ship  without  other  aid 
could  have  accomplished  the  same  purpose,  but  none  of  this  is  in 
evidence,  and  what  might  have  been  done  is  wholly  conjectural,  all 
that  is  certain  is  that  Oaptain  Gray,  either  from  experience  in  such 
matters  or  by  a  happy  inspiration  of  the  moment,  grasped  the  fact 
that  the  Queen  had  no  means  for  carrying  out  her  heavy  anchors  and 
that  his  scow  would  afford  a  ready  and  certain  way  of  approaching 
her,  and  did  so,  and  that  the  means  provided  by  him  were  used  with 
great  benefit  to  the  ship,  and  that  until  the  arrival  of  the  scow  the 
planting  of  an  anchor  had  not  been  discussed,  so  far  as  we  know. 
That  Oaptain  Gray  remained  by  the  distressed  steamship  until  his 
services  were  no  longer  needed,  and  in  the  dark  with  his  tug,  assisted 
in  carrying  out  this  anchor,  all  of  which  shows  that  he  is  largely  en- 
titled to  the  credit  of  whatever  benefit  this  anchor  was  to  the  uhip. 

Fifth — ^That  the  vessel  went  on  and  came  off  the  spit,  where  she 
was  aground,  at  high  water  ''slack." 

This  finding  is  not  challenged. 
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Sixth— That  on  the  fourth  of  September,  1883,  it  was  high  water 
at  the  point  where  the  vessel  was  aground  at  about  forty-one  minutes 
past  one  o'clock  in  the  afternoon,  and  on  the  fifth  of  September, 
1883,  it  was  high  water  at  the  same  point  at  about  seven  minutes 
past  two  in  the  afternoon. 

This  finding  is  not  challenged. 

Seventh — ^That  the  main  engines  of  the  vessel  are  three  thousand 
horse  power,  and  she  has  also  a  smaller  engine  of  fifty  horse  power; 
that  the  highest  capacity  to  which  the  main  engines  were  ever  worked 
during  the  time  she  was  stranded  was  about  two  thousand  two  hun- 
dred norse  power,  and  that  as  soon  as  the  vessel  grounded  her  en- 
gines were  reversed  and  worked  to  their  full  capacity,  attempting  to 
back  her  off,  but  without  success;  and  that  on  the  night  of  the 
fourth,  at  high  tide,  both  her  main  and  her  small  engines  were 
worked  to  their  full  capacity  for  about  two  hours,  in  attempting  to 
get  the  vessel  off,  but  without  success. 

This  finding  is  not  challenged. 

Ei^th — ^That  the  engines  of  the  stranded  vessel  had  been  work- 
ing to  their  full  capacity  for  about  half  an  hour  immediately  prior 
to  the  time  when  the  vessel  came  off  the  spit. 
^  This  finding  is  admitted. 

Ninth — ^That  the  weather  during  the  time  the  vessel  was  stranded 
was  thick  with  fog  and  smoke,  and  the  sea  was  comparatively  smooth, 
with  a  swell  thereon  of  about  six  feet. 

This  finding  is  challenged,  but  there  is  no  contest  upon  it  except 
as  to  the  height  of  the  swell,  and  I  think  the  majority  and  weight  of 
the  evidence  sustain  the  fining.    It  is  affirmed. 

Tenth — ^That  on  the  night  of  the  fourth  of  September,  1883,  and 
at  low  tide,  there  were  light  breakers  or  tide-rips  in  the  vicinity  of 
iheplaee  where  the  vessel  was  aground. 

This  finding  is  challenged,  but  was,  as  I  remember  it,  abandoned 
on  the  trial.  Certainly,  there  is  no  dispute  as  to  this  point  in  the 
evidence,  and  this  finding  is  affirmed. 

Eleventh — That  on  the  day  following  the  rescue  of  the  vessel,  the 
weather  and  surf  on  the  spit  were  such  as  would  have  made  it  very 
dangerous  for  the  vessel  if  she  had  been  there. 

The  finding  is  challenged,  but  exactly  why,  I  don't  understand, 
for  the  next  finding,  which  is  admitted,  contains  a  corroboration  of 
it.  However,  it  is,  in  my  opinion,  fully  sustained  by  the  evidence, 
and  is  affirmed. 

Twelfth — ^That  if  the  vessel  had  not  been  rescued  when  she  was, 
in  all  probability,  she  never  would  have  been  saved. 

This  finding  is  not  challenged. 

Thirteenth — ^That  the  libellants  and  intervenors  displayed  prompt- 
itude, energy,  skill  and  good  judgment  throughout  in  the  perform- 
ance of  the  services  rendered  to  the  property  libeled  in  this  suit, 
and  that  the  safety  of  such  property  was  largely  due  to  the  efforts  of 
the  libellants  and  intervenors  m  that  behalf. 


716  WssT  OoAERT  Bbpobtbb.  [Oir.  Ct.  Or. 

This  finding  is  ohaUenged,  but  is  disonssed  in  claimant's  brief  in 
the  third  sub-division  of  the  elements  of  salvage,  and  under  the 
fourth  finding  of  the  decree.  I  do  not  think  it  necessary  to  add  any- 
thing to  what  I  have  already  said,  further  than  to  remark  that  I 
think  it  highly  probable,  if  not  certain,  that  a  man  of  the  large  ex- 
perience of  Captain  Flavel,  over  twenty-five  years  at  the  mouth  of 
the  Columbia  river,  and  engaged  in  the  steam  tug  business  for  tow- 
ing and  aiding  vessels — would  know  more  about  the  business  in 
hand  than  any  other  person  then  present.  At  least  he  was  left  to 
his  own  devices,  and  at  no  time  was  he  interfered  with,  or  a  sug- 
gestion made  to  him  by  those  on  the  Queen. 

Some  fault  has  been  found  with  him  for  hauling  with  the  tugs  on 
the  port  quarter  of  the  Queen  of  the  Pacific,  and  with  his  theory  of 
''wiggling"  her  in  her  bed,  and  the  opinion  has  been  expressed 
that  ne  ought  to  have  pulled  dead  astern  so  as  to  drag  her  off  in 
the  way  that  she  went  on.  Now,  in  the  first  place,  she  was  a  veij 
large  and  heavy  ship,  and  must  have  gone  on  to  the  banks  or  spit 
imaer  full  headway,  for  she  was  found  well  inside  the  twelve  foot 
line  and  the  line  of  breakers,  and  no  efforts  of  her  own  gave  her 
any  relief.  It  is  evident  that  loose,  shifting  sands  of  the  character 
these  are  represented  to  be,  would  tend  to  bank  about  her  midships, 
and  it  is  in  evidence  that  she  had  a  considerable  bank  on  her  star- 
board side  and  it  is  more  than  probable  there  was  one  on  her  port 
also.  These  banks  accumulated  during  the  twenhr-four  hours  that 
the  Queen  of  the  Pacific  was  on  the  spit  and  to  have  dragged  her 
through  them,  she  being  wider  amidships  than  aft,  would  have  been 
in  the  nature  of  things  very  difficult;  it  does  not  need  evidence  to 
show  that,  on  the  other  hand,  if  she  could  be  moved  ever  so  little  in 
her  bed,  it  would  loosen  the  sand  about  her  and  sJlow  the  water  to 
rush  in  and  help  clear  it  away;  besides  this  bank  or  banks  of  sand 
closely  impacted  about  the  sides  of  the  ship  would  exclude  the  water 
and  its  pressure  and  thus  the  buoyant  effect  would  be  lost  of  some 
portion  of  the  water  about  her,  so  that  it  would  recmire  a  ^[reater 
depth  to  fioat  her  than  if  the  sand'  was  not  there.  JBy  pulling  on 
the  quarter  and  endeavoring  to  turn  the  ship  about  her  amidships  as 
a  pivot,  it  is  evident  a  greater  force  could  be  exerted  to  break  up 
this  bed  of  sand.  Moreover,  these  cables,  one  fastened  to  her  star- 
board and  one  to  her  port  quarter,  were  attached  to  the  ship  twenty 
or  twenty-five  feet  above  her  keel,  thus  giving  this  leverage  to  the 
tugs  to  enable  them  to  revolve  her  upon  her  keel.  For  example, 
we  all  know  that  by  fastening  the  cables  up  on  the  masts  a  little 
above  the  decks,  ships  are  often  hove  down  to  scrape  or  repair  their 
bottoms. 

That  this  had  some  effect  is  evident  from  the  fact  that  when  the 
tugs  began  pulling  the  ship  surged  over  to  port,  but  when  they  re- 
laxed and  fell  around  more  to  the  stern,  at  the  time  they  were  get- 
ting into  position  to  pull  her  off,  she  again  rolled  back  to  starboard, 
a  conclusive  proof,  to  my  mind,  that  though  she  had  been  broken 
in  her  bed  she  was  resting  her  keel  upon  the  bottom  and  was  far 
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from  being  afloat.  Modi  stress  is  laid  upon  the  anchor  laid  by  the 
Queen  and  which  was  attached  to  a  cable  having  a  four-fold  par- 
chase  rigged  upon  it  and  operated  by  the  steam  capstan. 

This  anchor  was  pnt  out  under  the  directions  of  the  officers  of 
the  Queen,  for  the  purpose  of  holding  her  and  to  aid  in  extracting 
her  from  her  perilous  position;  yet  this  anchor  was  run  in  pretty 
nearly  the  same  direction  as  that  last  occupied  by  the  tugs,  in  re- 
lation to  the  Queen.  I  will  not  go  into  this  question  further  as  to 
the  libellants  and  interveners,  but  will  say  that  I  thoroughly  con- 
cur in  the  finding  of  the  district  judge,  which  is  affirmed. 

Fourteenth — That,  in  the  performance  of  the  services,  the  libel- 
lants on  board  the  tugs  under  the  management  of  the  libellant, 
George  Flavel,  were  exposed  to  considerable  danger  and  risk,  and 
that  the  four  tugs,  managed  by  libellant,  George  Flavel,  were  in 
considerable  danger  of  destruction  during  the  performance  of  the 
services.  This  finding  is  challenged,  and  is  examined  by  the  coun- 
sel for  the  claimant  in  the  second  sub-division  of  his  consideration 
of  the  iogredients  of  a  salvage  service. 

I  will  not  attempt  to  give  all  the  reasons  that  have  led  to  my  con- 
clusion on  this  point.  The  finding  and  the  way  in  which  it  is  ex- 
pressed, recommend  it  to  my  approval,  upon  the  evidence.  The 
risk  or  danger  may  not  have  been,  and  was  not  of  the  highest  char- 
acter, but  it  certainly  was  worthy  of  consideration.  It  was  greater 
than  that  of  an  ordinary  towage  service.  If  there  was  no  other  evi- 
dence it  would  be  sufficient  to  note  that  fears  for  the  safety  of  the 
tugs  were  expressed  by  those  on  board  the  Queen;  and  though  the 
weather  and  the  sea  were  not  of  the  most  dangerous  nature,  still  the 
safety  of  those  on  board  the  tugs  was  identified  with  that  of  the  tugs 
themselves,  and  in  such  a  scene  what  would  have  been  the  result  of 
any  accident  must  remain  largely  a  matter  of  conjecture,  but  we 
inow  from  general  experience  that  on  such  occasions  there  is  always 
more  or  less  danger.  The  fact  that  Capt.  Flavel  said  to  one  or  some 
of  hie  men,  "  Stav  here.  Tou  can't  drown,  anyhow,"  is  dwelt  upon 
by  the  advocate  for  the  claimant  as  showing  nis,  Flavel's,  estimate 
of  the  danger,  but  taking  the  evidence  altogether,  I  think  the  more 
reasonable  view  is  that  there  must  have  been  some  danger  when 
Gapt.  Flavel  found  it  necessary  to  quiet  the  apprehensions  of  exper- 
ienced men  by  such  a  remark.  However,  that  is  not  important,  for 
it  is  plain  the  tugs  could  not  have  been  damaged  to  the  extent  they 
were — over  three  thousand  dollars  being  allowed — and  admitted — 
for  repairs  to  the  tugs — if  something  more  than  ordinary  risk  had 
not  been  incurred.  Again,  the  risk  of  grounding  and  of  loss  of  one 
or  more  of  the  tugs  was  not  an  ordinary  risk,  and,  as  before  remarked, 
the  safety  of  the  crew  was  in  a  measure  identified  with  that  of  the 
tug  the^  were  on.  I  consider  the  finding  a  very  proper  one,  and  I 
affirm  it. 

Fifteenth — ^That  no  contract  was  made  or  entered  into  between  the 
libellants  and  claimant  in  relation  to  the  services  so  rendered  by 
libellants  as  to  the  compensation  to  be  paid  or  received  therefor, 
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and  that  the  value  of  such  services  should  be  determined  under  the 
general  admiralty  law. 

This  finding  is  admitted. 

Sixteenth — That  the  bills  presented  by  the  intervenor,  Gray,  to 
George  C.  Perkins  and  paid,  were  presented  and  paid  under  the 
apprehension  that  the  libellant,  Oeorge  Flavel,  would  settle  his 
demands  on  the  basis  of  services  rather  than  of  salvage  and  with  the 
understanding  that  if  it  should  prove  otherwise,  and  lej^  proceed- 
ings for  salvage  should  be  instituted  then  the  rights  of  the  inter- 
venor  should  not  be  prejudiced  by  such  settlement. 

This  finding  is  challenged,  but  I  find  the  evidence  of  Capt.  Gray 
to  be  very  clear  upon  the  point,  and  in  comparing  it  with  that  of 
Gov.  Perkins,  I  see  no  reason  to  disbelieve  it.  Gov.  Perkins  ad- 
mits some  such  conversation,  but  places  a  different  construction 
upon  it,  but  his  memory  is  not  so  decided  nor  so  clear  as  Capt. 
QTB,jy,  and,  as  I  have  said,  I  can  see  no  reason  to  doubt  the  latter, 
but  if  there  were  any  doubt  upon  the  question,  the  testimony  of 
Mr.  Noyes,  a  disinterested  witness,  would  resolve  it  in  favor  of 
Gray.  This  finding  will  be  affirmed  with  the  exception  of  the  word 
''apprehension."  Apprehension  conveys  some  idea  of  fear,  I  think 
the  word  expectation  more  nearly  represents  the  state  of  facts  dis- 
closed bv  the  evidence.  With  this  alteration  tiie  finding  of  the 
court  below  is  affirmed. 

Seventeenth — ^That  the  value  of  the  property  saved  is  as  follows : 
The  Queen  of  the  Pacific,  four  hundred  and  eighty-five  thousand 
dollars;  her  cargo,  two  hundred  and  twenty  thousand  dollars;  ex- 
press matter,  twenty-two  thousand  seven  hundred  and  fifty  dollars; 
passenger  fares,  three  thousand  one  hundred  and  twenty-four  dol- 
lars and  fifty-six  cents;  freight  earned,  five  thousand  nine  hundred 
and  twelve  dollars  and  twenty-eight  cents;  making  in  all  Hie  sum  of 
seven  hundred  and  thirty-six  thousand  seven  hundred  and  eighty- 
six  dollars  and  eighty-four  cents. 

This  finding  is  admitted. 

Eighteenth — ^That  the  amount  of  cargo  jettisoned  was  about  six 
hundred  and  thirty-two  measurement  tons,  valued  at  about  ninety- 
five  thousand  dollars. 

This  finding  is  admitted. 

Nineteenth — ^That  the  value  of  the  property  employed  in  perform- 
ing the  salvage  services  aforesaid  was  as  follows:  By  the  lioellants, 
one  hundred  thousand  dollars;  by  the  interveners.  Gray  et  aL,  fifty 
thousand  dollars;  making  in  all  the  sum  of  one  hundred  and  fifly 
thousand  dollars. 

This  finding  was  challenged,  but  was  abandoned  on  the  trial,  and 
is  consided  admitted.  I  only  care  to  remark  upon  this  as  an  ele- 
ment in  determining  a  salvage  award,  that  it  is  a  considerable  amount 
of  property  for  salvors  to  put  at  risk.  It  is  about  one-fifth  the  -^ue 
of  all  tne  property  saved,  which,  as  I  have  said,  was  itself  an  extra- 
ordinary amount. 
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Twentieth— Thai  the  expenses  incnrred  by  the  libellant  Oeorge 
Flayel,  in  and  about  the  performanoe  of  the  salvage  serrioes  were 
as  follows:  For  repairs  to  the  tug  Brenham,  eight  hundred  and 
twenty  dollars;  to  the  tog  Columbia,  one  thousand  one  hundred  and 
twenty  dollars;  to  the  tug  Astoria,  five  hundred  and  sixty  dollars; 
to  the  tug  Pioneer,  seven  hundred  dollars;  in  all  the  sum  of  three 
thousand  two  hundred  dollars. 

This  finding  is  admitted. 

Twenty-first — ^That  neither  of  the  libellants  nor  the  interveners 
would  have  been  entitled  to  any  compensation  if  the  property  had 
not  been  saved. 

This  finding  is  challenged,  but  upon  what  ground,  I  am  ignorant. 
The  point  has  not  been  argued  before  me.     The  finding  is  affirmed. 

Twenty-second — ^That  the  libellants  and  interveners  are  entitled, 
according  to  the  rule  of  the  admiralty  law,  to  the  sum  of  sixty-four 
thousand  seven  hundred  dollars,  as  compensation  for  the  services 
rendered  by  them,  which  sum  should  be  distributed  among  them  as 
foUows: 

[Here  follows  the  distribution  made  by  the  district  judge.] 

This  award  is,  of  course,  the  ^eat  issue  in  the  case,  to  the  deter- 
mination of  which  all  other  findings  tend,  and  the  remarks  already 
made  in  considering  them,  render  any  further  discussion  of  the  in- 
gredients of  tiie  salvage  service  unnecessary.  It  simply  remains 
now  to  determine  whether  or  not  this  award "^  is  disproportionate  to 
the  services  rendered.  In  arriving  at  a  conclusion  the  whole  case 
must  be  taken  into  view.  The  award  is  sixty-four  thousand  seven 
hundred  dollars  in  aU.  It  is  liberal,  but  the  case  demands  that  it 
should  be.  It  would  havQ  failed  to  satisfy  the  rules  and  theories  of 
admiralty  law  if  it  had  not  been.  The  benefit  to  commerce  and  to 
the  public,  as  well  as  to  the  owners,  has  been  great.  The  amount 
of  property  rescued  from  almost  inevitable  destruction  is  veir  la^e 
indeed — ^nearly  one  million  dollars,  loosely  speaking.  The  risk 
to  life  and  property  of  the  sailors,  while  not  of  the  highest 
degree,  was  well  deserving  consideration. 

It  is  a  liberal  award,  as  I  have  said,  but  I  am  not  prepared  to 
say  that  it  is  too  liberal.  On  the  contrary,  taking  the  whole  case 
into  consideration,  I  am  satisfied  it  is  no  more  than  true  policy  and 
justice  require.  The  distribution  of  the  award  I  shall  not  go  into. 
Ulie  district  judge  had  the  parties  and  the  witnesses  before  him,  and 
I  am  satisfied  that  he  considered  well  the  distribution  he  made.  It 
is  satisfactory  to  me.    The  finding  is  affirmed. 

There  are  certain  other  interveners  in  the  case,  though  how  they 
get  here  is  a  question.  On  looking  at  the  records  I  find  they  never 
filed  any  stipulation  in  the  district  court,  and  the  only  way  they 
appear  before  me  is  by  this  notice  of  appeal.  No  one  has  appeared 
for  them  in  court,  and,  as  I  have  said,  their  being  in  court  is  irreg- 
ular. Their  cause  was  considered  abandoned  in  the  district  court, 
and  was  ordered  dismissed;  I  affirm  that  decision. 

The  decree  of  the  district  court  in  this  cause  is  affirmed. 
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I  have  ooQoloded  to  allow  no  more  than  six  per  cent  interest, 
maritime  interest,  npon  the  amoont  of  the  award  from  the  date  of 
the  decree  in  the  district  court. 

Oonnsel  in  preparing  the  decree  of  this  court  will  conform  to  that 
of  the  district  court  in  all  respects  except  in  the  particular  I  have 
mentioned,  relative  to  the  conditional  settlement  with  Oapt.  Gray. 
For  the  word  ' '  apprehension  "  will  be  sabstituted  ''  under  the  ex- 
pectation and  upon  the  hypothesis." 


SUPREME  COURT  OF  ARIZONA. 

United  States  v.  Tenney. 

United  States  v,  Kemp. 

United  States  v.  Christofpbrson. 

FUed  October  10,  1SS5, 

Polygamy— iNniCTMENT— Offense  How  Alleged. —An  indictment  for  polygamy  is  suffi- 
cient if  it  charges  the  crime  substantially  in  the  language  of  the  statute  denning  the  offense. 
And  the  addition  of  language  reciting  cohabitation  after  charging  polygamy,  and  as  follow- 
ing the  polygamous  marriage,  could  not  mislead,  or  injuriously  affect  the  defendants,  and  is 
immaterial. 

Evidence  of  General  KEpaTATiON  is  Admissible  in  Cobrobobation,  to  prove  a  poly- 
gamous marriage  or  unlawful  cohabitation. 

The  Same— Evidence  of  Prior  Relation  Between  Defendant  and  Wivbs. — On  a  trial 
of  such  indictment  evidence  of  the  relation  which  existed  between  the  defendant  and  his 
alleged  polygamous  wives,  prior  to  date  chai<ged  in  the  iq^ictment,  is  admissible,  on  the  part 
of  the  prosecution,  especiallv  if  such  evidence  U  first  introduced  by  the  defendant. 

The  Same— Refreshing  Memory  From  Census  Return.— A  witness,  who  had  been  a 
census  enumerator,  may  examine  and  refer  to  the  census  return  filed  by  him,  to  refresh  his 
memory  in  regard  to  the  names  and  numbers  of  the  defendant's  family  at  the  time  he  took 
such  census. 

The  Same— Statutes  of  Territory  When  Regulate  Proobdurb.— In  a  court  with  juris- 
diction over  offenses  for  violations  of  an  act  of  congress,  where  the  United  States  statutes 
are  silent  as  to  matters  of  practice,  method  of  proof  and  procedure,  territorial  statutes 
may  be  invoked  and  applied  to  the  case.  Thus  the  United  States  statute  being  silent  as  to 
what  shall  constitute  as  well  as  the  method  of  proving  marriage,  the  statute  of  the  territory 
on  that  subject  may  be  resorted  to  and  applied. 

Indictments  for  polygamy  and  unlawfal  cohabitation.  The  opin- 
ion states  the  facts. 

John  A.  Bush,  Thomas  Fitch  and  John  G.  Herihdon^  for  the  ap- 
pellants. 

J.  A,  Zabriskk,  U.  S.  Attorney,  and  E,  W.  WeUs,  Assistant  U.  8. 
Attorney,  for  the  respondent. 

Fitzgerald,  J.  These  three  cases  having  been  tried,  before  the 
third  jadicial  district  conrt,  at  Prescott,  Chief  Justice  Howard,  who 
presided  at  the  trials,  submitted  the  questions,  iiiTolyed  in  the 
record  on  appeal,  to  Judges  Pinney  and  Fitzgerald. 

The  facts  involved  in  the  three  cases,  being  similar,  the  questions 
of  law,  in  each  case,  identical, — with  the  exception  of  the  question  of 
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the  admissibiliij  of  evidence  of  general  reputation^  to  prove  the 
marriage  relation,  which  question  arose  only  in  the  ease  of  Tenney, 
no  evidence  of  general  reputation  having  been  offered  in  the  other 
cases, — ^by  stipulation  of  parties,  the  three  cases  were  argued  and 
submitted  together. 

The  defendants  were  each  convicted  of  the  crime  of  polygamy  as 
charged  in  the  first  count  of  the  respective  indictments.  Motion 
for  a  new  trial  was  made  in  each  case  and  denied.  The  defendants 
were  each  sentenced  to  imprisonment  in  the  Detroit  house  of  cor- 
rection, for  the  period  of  three  years  and  six  months,  and  to  pay 
a  fine,  to  the  United  States,  of  five  hundred  dollars.  From  the 
order  overruling  the  motion  for  a  new  trial,  and  from  the  final  judg- 
ment, the  appesJ  is  taken  to  this  court. 

The  first  assignment  of  error  refers  to  the  over-ruliog  of  the  de- 
murrer to  the  first  count  of  the  indictment,  on  the  ground  that  the 
facts  alleged,  constituted  two  distinct  causes  of  action.  The  first 
count,  it  IS  true,  contains  more  than  was  necessary  to  properly 
charge  the  crime  of  polygamy,  bat  the  objectionable  words,  referring 
only  to  cohabitation,  after  properly  alleging  the  polygamous  mar- 
riage, were  clearly  surplusage  and  could  not  have  misled,  or  worked 
injury  to  the  defendant.  The  first  count  charges  the  crime  sub- 
stantially in  the  laognage  of  the  statute,  creating  and  defining  the 
offense.  The  incorporating  into  the  first  count,  words  in  excess  of 
what  was  absolutely  necessary  to  charge  the  ofi'ense,  not  materially 
affecting,  rendering  doubtful,  and  by  no  possibility  expanding,  the 
offense  charged,  are  but  surplusage.  It  was  clearly  the  intention  of 
the  pleader,  to  charge  the  statutory  offense  of  polygamy,  in  the  first 
and  second  counts  of  the  indictment;  and  the  ofSnse  of  unlawful 
cohabitation  by  the  third  count.  To  say  that  the  expansion  of  the 
first  count,  by  the  addition  of  language  reciting  cohabitation  after 
churging  polygamy,  and  as  following  the  polygamous  marriage, 
could  have  misled,  or  resulted  injuriously  to  defendant,  is  untenable : 
People  V.  Cronin,  34  Cal.,  191;  People  v.  Murray,  6  W.  C.  E.,  643; 
25  Ala.,  64;  U.  S.  v.  Simmons,  96  U.  S.,  360;  1st.  Bishop's  C.  P. 
274,  360,  371,  193,  277.  We  are  of  the  opinion  that  the  ruling  of 
the  court  below,  on  the  demurrer  to  the  first  count  in  the  indict- 
ment, was  correct. 

The  second  assignment  refers  to  the  ruling  of  the  court  in  the 
Tenney  case,  the  question  not  arising  in  the  other  cases  submitted, 
in  allowing  the  witnesses,  Hubbell  and  Barth,  to  testify  to  the  gen- 
eral reputation  in  the  community  where  they  lived,  as  to  the  relation 
of  husband  and  wife  existing  between  defendant  Tenney  and  his 
wives.  The  jury  were  distinctly  charged,  that  the  evidence  of  gen- 
eral reputation,  standing  alone,  would  amount  to  nothing  in  such  a 
case;  that  it  was  only  an  incident  and  circumstance  to  be  considered 
in  connection  with  all  the  other  proof  and  circumstances;  tiiere  being 
no  positive  proof  of  an^actual  marriage  ceremony,  to  enable  the  jury 
to  wad  and  dietermine,  either  the  main  fact  charged,  the  polygamous 
marriage,  or  the  unlawful  cohabitation.  The  doubt,  surrounmng  the 
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admissibility  of  this  character  of  eyidenoe,  is  removed  by  a  reference 
to  the  territorial  statute;  to  which  it  appears  the  trial  court  resorted  in 
the  absence  of  a  congressional  enacfanent,  or  regulation  on  the  sub- 
ject. Section  123  of  chapter  10,  compiled  laws,  provides:  ''It shall 
not  be  necessary  to  prove,  either  marriage  by  the  register  or  certi- 
ficate thereof,  or  other  record  evidence;  btU  the  same  may  he  proved 
by  siLch  evidence  as  is  admissible  to  prove  a  marriage  in  other  cases" 
That  reputation  is  competent  in  ''  other  cases,"  there  can  be  no 
doubt:  1  Bishop  on  Marriage  and  Divorce,  438,  439;  2  Greenleaf, 
461-462.  If  there  was  doubt  as  to  the  propriety  of  resorting  to 
this  character  of  evidence  in  a  criminal  case,  m  view  of  the  statute 
above  cited,  and  the  charge  of  the  court,  as  to  the  proper  applica- 
tion of  that  class  of  evidence — that  it  was  but  secondary  and  cir- 
cumstantial; not  sufficient  in  itself  to  w.arrant  the  finding  of  the 
polygamous  marriage  or  cohabitation — we  are  of  the  opinion  that  the 
defendant  has  no  ground  to  complain  of  its  admission.  Considering 
the  silence  of  the  United  States  statute,  with  the  fact  that  the  terri- 
torial act  above  referred  to,  provides  for  this  kind  of  proof  in  such 
oases — ^notwithstanding  the  cLEum  made  by  appellants,  tnat  the  terri-, 
torial  practice  act  cannot  be  applied  to  proceedings  for  violations  of 
congressional  laws — the  court  seems  to  have  been  warranted  in  the 
resort  to  this  class  of  evidence;  especially  when  its  weight  and  suf- 
ficiency was  carefully  guarded,  as  m  this  case.  In  view  of  the  very 
positive  charge  of  the  court,  that'  the  jury  must  find,  in  order  to 
convict  the  defendant,  the  marriage  to  have  been  contracted  and 
entered  into  within  the  third  judicial  district  of  Arizona,  and  since 
the  passage  of  iiie  act  of  congress  referred  to,  March  22,  1882,  the 
correctness  of  the  ruling,  in  admitting  the  evidence  as  corroborative 
only,  as  the  court  directed,  is  beyond  dispute. 

The  fourth  assignment  refers  to  the  testimony  admitted  by  the 
court  as  to  facts  occurring  without  the  jurisdiction  of  the  courts 
more  than  three  years  before  the  finding  and  presentation  of  the  in- 
dictment. A  sumcient  answer  to  this  objection  is  found  in  the  fact 
that  the  record  shows  the  defense  to  have  ' '  opened  the  door;''  and 
by  the  introduction  of  evidence,  as  to  what  had  occurred  in  Utah 
and  other  places  befcfte  the  time  when  it  was,  by  the  indictment, 
alleged  that  the  defendants  committed  the  crime  of  polygamy  in 
Arizona,  fully  justified  the  court  in  allowing  the  prosecution  to  fol- 
low the  defense  over  the  wide  range  it  had  covered,  by  its  questions 
to  the  witnesses. 

We  are  of  the  opinion,  however,  that  the  evidence,  when  confined, 
as  it  was  by  the  charge  of  the  court,  to  an  interpretation  of  the 
character  of  the  relation  existing  between  the  defendant  and  his  two 
wives;  and,  guarded  as  it  was  by  the  emphatic  charge  of  the  court, 
as  to  the  du^  of  the  jury  in  finding  the  polygamous  marriage  within 
the  district,  and  within  the  time  alleged  m  the  indictment,  could 
have  done  no  injury  to  the  defendant;  and,  in  view  of  the  fact  that 
the  defendant  first  introduced,  by  repeated  (questions  to  plaintifls' 
witnesses,  this  evidence,  to  which  he  now  objects,  we  hold  that  he 
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should  not  now  be  heard  to  except  to  it.  A  party  who  shrinks  from 
an  exposure  of  his  ancient  peccadillos  ought  not  to  put  them  in  evi- 
dence; having  done  so,  he  cannot  be  heard  to  complain  that  the 
court  allowed  the  other  party  to  follow  in  his  lead. 

The  fourth  and  fifth  assignments  are  practically  covered  by  the 
consideration  of  the  last,  except  that  portion  of  the  fifth  which  re- 
fers to  the  use  of  the  census  returns  by  the  witness  Buiz,  to  refresh 
his  recollection  in  regard  to  the  facts  appearing  upon  the  face  of  the 
returns.  The  witness  Buiz  was  the  census  enumerator  for  Apache 
county.  The  census  returns,  filed  in  the  office  of  the  secretary  of 
the  territory,  is,  by  the  statute,  made  an  ''official  document,"  and 
evidence  of  its  contents.  The  witness  Buiz,  who  took  the  census, 
was  permitted  to  examine  and  refer  to  the  return  thus  filed  by  him 
with  the  secretary,  to  refresh  his  memory.  In  addition  to  which 
the  witness  stated  that,  from  his  own  recollection,  irrespective  of 
Uie  official  return,  he  was  able  to  state  what  the  accused  gave  him, 
as  the  names  and  number  of  the  members  of  his  family,  at  the  time 
he  took  the  census.  Taking  the  statement  of  the  witness — ^the  offi- 
cial and  authenticated  character  of  the  document  referred  to — ^we 
can  conceive  of  no  more  correct  method  of  proving  the  facts  shown 
by  the  census  return  than  was  allowed  in  this  case. 

The  sixth  assignment  is  fully  answered  by  the  consideration  of  the 
fourth  and  fifth. 

The  remaining  assignments  of  error,  upon  which  the  appeals  in 
these  cases  are  based,  refer  to  the  charge  of  the  court.  We  might 
dispose  of  the  question  raised  by  these  assignments,  by  the  simple 
statement,  that  the  exceptions*to  the  charge  of  the  court,  are  gen- 
eral, not  specific,  and  do  not,  to  arhy  extent,  designate  the  particular 
charge,  part  of  charge,  modification  of  request,  or  refusal  to  charge, 
to  which  defendant  takes  exception,  or  which  he  here  incorporates 
into  the  record,  as  the  basis  of  the  allegation  of  the  erroneous  charge 
of  the  trial  court.  We  prefer,  however,  to  consider  the  charge  upon 
its  merits,  as  a  correct  exposition  of  the  law  applicable  to  the  case. 
We  enunciate  as  the  correct  principle  in  the  consideration  of  the 
charge  of  the  court,  that  the  whole  and  entire  charge  should  be  con- 
sidered together.  That  a  dissection  and  presentation  of  isolated, 
fragmentary  portions  of  the  charge,  so  separated  and  divided  as  io 
pervert  the  meaning  and  sense,  wnich  would  naturally  follow  a  con- 
sideration of  the  whole,  is  not  the  legal  or  fair  presentation  to  the 
appellate  tribunal,  of  the  charge  and  instructions  of  the  trial  court. 
The  charge  should  be  considered  as  a  whole.  The  argument  on  ap- 
peal in  these  cases,  appears  to  have  proceeded  upon  the  erroneous 
impression  on  the  part  of  appellants,  that  while  the  indictment  was 
found  under  the  United  States  statute,  known  as  the  ''  Edmunds* 
law,"  the  trial  and  proceedings,  subsequent  to  arraignment,  was  had 
under  and  pursuant  to  the  territorial  statute  and  practice.  A  refer- 
ence to  the  record  will  show  the  fallacy  of  this  claim,  which  is  more 
than  insinuated  in  the  brief  and  argument  of  appellant.  The  trial 
court  held,  that  in  a  court  with  jurisdiction  over  offenses  for  viola- 
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tion  of  an  act  of  coofi^ress,  where  the  United  States  statates  were 
silent  as  to  matters  of  practice,  method  of  proof  and  procedure,  the 
territorial  statute  might  be  invoked  and  applied  to  the  case.  Thus, 
the  United  States  statute,  being  silent  as  to  what  shall  constitute  a 
marriage,  as  well  as  the  method  of  proving  marriage,  the  statute  of 
the  territory,  prescribing  what  shall  be  necessary  to  constitute  a 
marriage,  as  well  as  the  territorial  law  providing  the  manner  of  prov- 
ing marriage,  could  be  properly  resorted  to  and  applied.  In  this 
we  think  the  trial  court  was  clearly  correct. 

Congress  has  legislate  for  the  punishment  of  the  violation,  and 
the  prostitution  of  the  marriage  relation.  It  has  not  defined  mar- 
riage. It  has  not  formulated  or  provided  any  method,  or  prescribed 
the  character  of  proof,  in  such  cases.  The  alleged  offense  was  com- 
mitted,— as  the  jury,  under  the  charge  of  the  court  below,  must  of 
necessity  have  found, — ^within  the  limits  of  the  third  judicial  dis- 
trict of  the  territory  of  Arizona;  and  within  the  time  fixed  as  the 
limitation,  by  the  so-called  "  Edmunds'  anti-polygamy  law."  To  ap- 
ply the  existing  territorial  law  defining  marriage,  and  prescribing 
the  method  of  proof,  in-  our  opinion,  was  clearly  within  the  rule 
recognized  in  all  cases  where  congressional  laws  are  sought  to  be 
enforced  by  courts  possessing  jurisdiction  of  United  States  cases  in 
the  territories.  The  assumption  and  assertion  that  the  appellant 
was  indicted  under  the  law  of  congress,  and  tried  under  and  by  the 
rule  of  the  territorial  law,  is  not  warranted  by  the  facts  disclosed  by 
the  record. 

The  resort,  by  the  court  to  the  territorial  legislative  definition 
of  marriage,  and  the  method  of  its  proof,  sugjgests  itself  to  us  as 
not  only  proper  but  the  only  course  to  pursue  in  the  absence  of  con- 
gressional statute:  Clinton  v.  Englebrecht,  13  Wal.,  434;  Hombuckle 
V.  Toombs,  18  Wal.,  652;  Miles  v.  United  States,  103  U.  S.,  305; 
Section  914,  U.  S.  Bevised  Statutes;  Beynolds  v.  TTnited  States,  98 
U.  S.,  146. 

The  laws  of  the  United  States  being  silent  on  the  subject,  section 
123  of  compiled  laws,  Ariz.,  1877,  is  the  rule  of  decision  in  this 
case,  and  becomes  applicable  on  the  trial :  Sec.  21,  page  397,  Com- 
piled Laws;  sec.  7,  page  671,  Compiled  Laws.  The  particular  por- 
tion of  the  proceeding  in  the  court  below,  at  which  this  objection  is 
aimed  bv  the  seventh  assignment  of  error,  is  included  in  that  part 
of  the  cnarge  wherein  the  court  read  from  the  territorial  statute, 
and  commented  as  follows,  ''This  rule  prevails,  that  where, in  mat* 
ters  of  practice,  the  statute  laws  of  the  United  States  are  silent,  in 
the  territory  or  state  where*  United  States  courts  are  held  for  the 
trial  of  causes  under  the  United  States  statutes,  the  local  statutes 
may  be  invoked  for  the  purpose  of  interpreting  the  law  governing 
the  practice,  and  conducting  the  proceedings  of  the  court."  By  a 
subsequent  portion  of  the  charge,  it  is  apparent,  and  the  jury  were 
so  charged,  that  the  interpretation  referred  to  applied  only  to  the 
constituent  elements  of  a  marriage  contract,  and  to  the  method  of 
its  proof.    This  portion  of  the  charge,  was  confined  to  a  reading  of 
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the.  statute,  section  1,891,  compiled  laws  of  Arizona,  as  follows: 
''  Marriage  is  considered  in  law  as  a  civil  contract,  to  which  the  con- 
sent of  the  parties  is  essential."  As  to  the  manner  of  proving  polyga- 
mous marriages,  the  court  referred  to  a  portion  of  section  123, 
chapter  10,  compiled  laws,  which  reads  as  follows:  ''It  shall  not  be 
necessary  to  prove  either  of  said  marriages,  by  the  register,  or  cer- 
tificate thereof,  or  other  record  evidence,  but  the  same  may  be  proved 
by  such  evidence  as  is  admissible  in  other  cases;  and  when  such 
second  marriage  shall  have  taken  place  without  this  territory,  cohab- 
itation in  this  territory,  after  said  second  marriage,  shall  be  deemed 
the  commission  of  the  crime  of  bigamy."  It  is  clear  that,  in  the 
absence  of  this  statute,  a  charge  to  the  jury,  instructing  them  as  to 
the  character  of  evidence  to  prove  a  marriage,  embodying  the  essen- 
tial points  covered  by  this  statute,  would  have  been  correct.  It  is 
beyond  dispute  that  this  reference  to  the  statute  is  unobjectionable, 
when  taken  in  connection  with  the  other  portion  of  the  charge,  by 
which  the  jury  were  distinctly  instructed  that  they  must  be  satisfied 
that  the  first  marriage  existed;  that  the  second  marriage  was  con- 
tracted within  the  territory,  and  within  tlie  time  fixed  by  the  United 
States  statute  defining  and  punishing  polygamy. 

Upon  a  careful  examination  of  the  whole  record,  including  the 
charge  of  the  court,  in  the  three  cases,  we  are  satisfied  that  the  de- 
fendants had  fair  and  impartial  trials.  It  is  due  the  trial  court  to 
state,  that  no  precedents  existed  in  this  territory  by  which  it  mi^ht 
be  guided  in  cases  under  the  so-called  "Edmunds'  act."  We  failed 
to  find  in  the  record  any  material  error.  For  these  reasons,  the 
court  is  of  the  opinion  that  the  motion  for  a  new  trial  was  properly 
overruled,  and  that  the  judgment  was  correct. 

PiNKET,  J.  The  facts  in  these  cases  are  conceded  to  be  about  the 
same  in  each  case.  The  record  in  the  Tenney  case  is  the  only  one 
brought  up.     Six  witnesses  were  called  and  sworn  on  behalf  of  the 

fovernment.  The  defendant  introduced  no  proof  in  his  own  behalf, 
'he  question  is,  Do  the  facts,  as  testified  to,  make  a  case  in  the  law  ? 
The  evidence,  as  given  by  the  different  witnesses,  is  nearly  the  same, 
and  consists  mainly  in  admissions  made,  from  time  to  time,  by  the 
defendant. 

Tenney,  the  proofs  show,  lived  with  two  women  in  the  same  house, 
and  by  them  had  several  children,  which  were  admitted  by  the  de- 
fendant to  be  his  children.  The  women  were  known  as  Mrs.  Anna 
Tenney  and  Mrs.  Eliza  Tenney.  At  the  store  of  Mr.  Barth,  the  de- 
fendant gave  orders  to  let  his  two  wives,  Anna  and  Eliza,  have  goods, 
which  was  done  at  different  times,  and  paid  for  by  him.  Mr.  Trauer, 
the  clerk  at  the  store,  testified:  ''  He  has  acknowledged  to  me  that 
these  two  women  were  his  wives;  that  it  was  better  to  have  two 
wives  than  be  running  around  after  other  women." 

Mr.  Barth  testifies:  ''He  always  gave  us  orders  to  let  the  women 
and  children  have  what  they  wanted  when  they  came  to  the  store, 
and  charge  it  to  him.     He  paid  the  account.     The  general  reputa- 
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tion  is  that  these  two  women  are  defendant's  wives.  At  the  wind- 
mill, three  or  fonr  years  ago,  first  one  came  in,  Anna,  and  he  said, 
'This  is  my  wife;'  and  then,  when  Eliza  oame  in,  he  said,  'This  is 
my  other  wife.' "  And  to  all  of  the  witnesses  the  defendant  has,  at 
different  times  and  places,  stated  that  both  these  women  were  his 
wives 

In  Miles  v.  United  States,  103  U.S. ,  304,  the  defendant  was  indicted 
for  bigamy.  The  indictment  charged  that  Miles, ' '  did,  on  the  twenty- 
fourth  day  of  October,  1878,  at  Salt  Lake  county,  in  the  territory  of 
Utah,  marry  one  Emily  Spencer,  and  thai  afterwards,  and  on  the 
same  day  and  at  the  same  county,  did  marry  one  Oatherine  Owens." 
On  the  trial  of  that  case,  certain  declarations  and  admissions,  made 
by  the  defendant  concerning  his  marriage,  were  admitted  in  evi- 
dence. What  those  admissions  were,  does  not  appear,  but  concern- 
ing them  the  supreme  court,  say: 

*'  The  declarations  of  plaintiff  in  error,  touching  his  marriage 
with  Emily  Spencer,  admitted  in  evidence  against  him,  appear  to 
have  been  deliberately  made,  and  under  such  circumstances  as 
tended  to  show  that  they  had  reference  to  a  formal  marriage  con- 
tract between  him  and  her.  We  are  of  the  opinion  that  the  district 
court  committed  no  error  in  admitting  such  declarations." 

Counsel  for  defendant,  insists  that  the  record  in  this  case  discloses 
no  admissions  of  Tenney  of  any  ''formal  marriage  contract,"  with 
either  Anna  or  Eliza;  and  no  admission  of  any  marriage  contract  at 
all,  or  marriage  ceremony  at  all.  It  will  not  be  denied  but  that  the 
admissions  and  confessions  of  a  defendant,  in  a  polygamy  or  bigamy 
case,  can  be  used,  and  go  to  the  jury  for  what  they  are  worth. 

It  is  conceded  by  the  able  counsel  in  his  argument  in  this  case, 
that  if  the  admissions  were  precise  declarations,  describing  a  time, 
a  place  and  a  ceremony,  that  this  would  then  become  evidence  of 
that  ceremony.  At  the  same  time  counsel  insists  that  mere  state- 
ments by  defendant,  that  these  two  women  were  his  wives,  utterly 
fails  to  make  such  a  case  as  the  law  requires  in  actions  of  this  char- 
acter. I  am  not  unmindful  of  the  fact  that  confessions  of  marriage 
are  sometimes  made  to  justify  the  conduct,  and  screen  the  party 
who  happens  to  be  living  in  open  adultery.  A  confession  may  also 
be  made  of  a  supposed  marriage,  when  the  party  is  ignorant  of  the 
law,  and  may  honestly  suppose  a  marriage  to  have  taken  place, 
when  in  fact  no  lawful  marriage  ever  took  place,  and  hence,  some  cases 
may  be  found  where  the  courts  refuse  to  hold  a  marriage  proven 
upon  the  unsupported  admissions  of  the  defendant.  Each  case 
must  necessarily  depend  upon  the  particular  circumstances  sur- 
rounding it. 

An  admission  deliberately  made,  "  This  is  my  wife,"  meaas 
something.  Webster  defines  wife  to  be:  ''The  lawful  consort  of  a 
man,  a  woman  who  is  united  in  the  lawful  bonds  of  wedlock." 

Why  should  not  an  admission  of  this  character  be  entitled  to  as 
much  weight  as  the  testimony  of  one  who  saw  the  marriage  cere- 
mony performed,  or  to  as  much  weight  as  the  admissions  of  a  party 
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which  tended  to  show  they  had  reference  to  a  formal  marriage  con- 
tract. It  seems  to  me  that  if  a  man  deliberately  admits  that  the 
woman  he  lives  with  is  his  wife,  that  this  is  at  least  prima  facie  evi- 
dence that  there  had  been  a  marriage  contract  between  the  parties. 
And  when  we  add  to  this  fact«  that  the  parties  had  lived  together  as 
husband  and  wife,  for  a  long  time,  raised  children,  and  held  them- 
selves out  to  the  world  as  husband  and  wife;  this  ought  to  be  pretty 
good  proof  of  marriage,  and  all  this  appears  in  evidence. 

The  importance  of  these  cases,  has  caused  me  to  add  this  much  to 
what  has  been  written  by  my  associate. 

The  orders  and  judgment  of  the  court  below  are  affirmed. 


*       WOFFENBEN  t;.  OhABALEAU  ET  AL. 
Filed  October  20,  2886. 

MATtTtiKn  Woican's  Sspa&ate  Pbopebtt— Conyetancb  or.— Under  section  1  of  the  act 
of  1871,  relating  to  the  sei^arate  property  of  married  women,  a  married  woman  may  convey 
her  separate  real  estate,  without  ner  husbandjoining  in  the  deed. 

The  Same— Rents  and  Profits— Bona  Fide  Fdrohaser  from  Wife.— Under  such  act 
the  rents  and  profits  of  the  separate  estate  of  a  married  woman  are  common  property.  If 
she  purchase  real  estate  therewith,  a  subseauent  bona  Ude  purchaser  thereof,  from  ner,  takes 
the  same  free  from  all  claim  of  the  husband. 

Appeal  from  a  judgment  of  the  district  court,  Pima  county.  The 
opinion  states  the  facts. 

F.  W.  Oregg  and  R,  B.  Jeffords,  for  the  appellant. 

Farley  dk  FranMin  and  Alexander  Campbell,  for  the  respondents. 

Pinney,  J.  In  June,  1882,  appellant  filed  his  complaint  in  the 
Pima  district  court,  alleging  that  he  and  defendant  Anna  0.  Woffen- 
den  were  married  in  August,  1872,  in  the  city  of  Tucson,  and  con- 
tinued to  be  husband  and  wife  until  May  1879,  when  they  were 
divorced. 

The  complaint  then  sets  up  that  defendant  Anna  C.  WofiEenden 
acquired  as  community  property  certain  lots  and  real  property, 
some  of  this  property  being  purchased  by  her  in  1873,  and  some  in 
1874,  and  that  ouring  their  marriage  relation,  defendant  Anna  G. 
Woffenden  received  and  appropriated  to  her  own  use  the  rents  and 
profits  of  this  real  property,  and  that  during  the  continuance  of  said 
marriage  relation,  defendant,  Anna  C,  appointed  defendant  Jean 
P.  Oharaleau,  an  agent,  to  collect  the  rents  and  profits,  and  that 
since  the  dissolution  of  the  marriage,  defendant  Gharaleau  has  con- 
tinued to  collect  and  retain  the  rents  and  profits,  but  has  refused 
and  still  does  refuse  to  account  for,  or  pay  to  plaintiff  any  part 
thereof.  The  comi)laint  then  avers  that  defendant  Gharaleau  ^ives 
out,  asserts  and  claims  that  he  is  the  owner  of  the  whole  of  the 
property  described  in  complaint;  that  his  pretense  and  claim  is 
without  right.     Added  to  this  is  a  prayer : 
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Ist.  For  the  appointment  of  a  receiver  to  collect  the  rents  and 
profits. 

2nd.  That  defendants  aocoont  to  plaintiff,  and  pajp^  over  to  him, 
one-half  of  the  rents  and  profits  received  from  said  lands  since 
May,  1879. 

3rd.  That  it  be  decreed  that  plaintiff  is  the  owner  of  an  nndi- 
vided  half  interest  in  the  lots  and  lands  described. 

4th.  That  defendant  Charalean  be  forever  enjoined  and  barred 
from  asserting  any  title  or  claim  to  the  same. 

5th.  That  the  property  described  be  equally  divided  between 
plaintiff  and  defendant  Anna  0. 

The  answer  denies  that  plaintiff  and  defendant  Anna  0.,  acquired 
as  community  property  the  lots  and  lands  set  forth  in  complaint, 
and  alleges  that  the  same  was  bought  and  paid  for  by  her  with 
moneys  possessed  by  her  prior  to  her  marriage  with  plaintiff;  denies 
that  defendant  Anna  G.  received  and  appropriated  tm  her  own  use, 
rents  and  profits  of  any  community  property;  denies  that  she  ap- 
pointed defendant  Charaleau  agent,  to  collect  rents  and  profits. 

The  separate  answer  of  defendant  Charaleau,  sets  forth  that  he  is 
the  owner,  in  good  faith,  and  for  a  valuable  consideration  of  the 
real  estate  described  in  complaint;  that  he  purchased  the  same  in 
June,  1876,  and  immediately  entered  into  exclusive  possession  of 
the  same. 

At  the  trial  in  the  court  below,  the  plaintiff  proved  that  the  de- 
fendant Anna  G.  Woffenden  purchased  the  various  parcels  of  land 
mentioned  in  the  complaint  with  moneys  which  she  collected  from 
rents  of  her  separate  property,  some  of  which  fihe  had  before  her 
marriage,  and  some  she  bought  afterwards.  The  plaintiff  then 
offered  to  prove  that  all  the  lands  mentioned  in  complaint  were  pur- 
chased during  coverture  by  Anna  G.  Woffenden  from  the  rents, 
issues  and  profits  of  her  separate  estate.  This  was  objected  to  and 
objection  sustained  by  the  court,  for  the  reason  tnat  this  court 
had  in  the  case  of  Pedbro  Gharaleau  v.  Richard  Woffenden,  1  Ari- 
zona Bep.,  243,  decided  that  the  rents  and  profits  of  a  married 
woman  were  her  own  separate  property,  and  not  the  common  prop- 
erty of  husband  and  wife.  And  the  question  is  here  a^ain  squarely 
presented.  Do  the  rents,  issues  and  profits  of  a  married  woman's 
separate  property  become  solely  vested  in  her,  or  is  the  same  com- 
munity property  ? 

If  the  legislature  has  by  statute  fixed  the  rights  of  husband  and 
wife  in  plain  and  unambiguous  language,  then  there  is  no  room 
left  for  a  construction  by  the  court. 

Section  1,  chapter  32,  provides:  All  property  both  real  and  per- 
sonal of  the  wife  owned  by  her  before  marriage  and  Uiat  acquired 
afterwards  by  gift,  devise,  etc.,  shall  be  her  separate  property. 

Section  6  of  that  chapter  provides:  The  husband  shall  have  the 
management  and  control  of  the  separate  property  of  wife  during  the 
continuance  of  the  marriage,  but  no  sale  or  other  alienation  of  any 
part  of  such  property  can  oe  made,  etc.,  unless  by  an  instrument  in 
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writing  signed  by  the  husband  and  wife,  and  acknowledged  by  her 
Ttpon  an  examination  separate  and  apart  from  her  husband. 

Section  9  of  the  same  chapter  provides:  The  husband  shall  have 
the  entire  management  and  control  of  the  common  property,  with 
the  like  absolute  power  of  disposition  as  to  his  own  separate  estate. 
And  the  rents  and  profits  of  tne  separate  estate  of  either  husband 
or  wife  shaU  be  deemed  common  property^  unless  in  the  case  of  the 
separate  property  of  the  wife,  it  shall  be  provided  by  the  terms  of 
the  instrument  whereby  such  property  may  have  been  bequeathed, 
devised  or  given  to  her,  that  the  rents  and  profits  of  such  property 
shall  belong  to  the  wife,  and  shall  not  be  liable  for  the  debts  of  the 
husband. 

In  1871  an  act  relating  to  the  separate  property  of  married  women 
was  passed  and  approved  as  follows : 

Section  1.  Married  women  of  the  age  of  twenty-one  years  and 
upwards,  shall  have  the  sole  and  exclusive  control  of  their  separate 
property,  and  may  convey  and  transfer  the  lands,  or  any  estate  or 
interest  therein,  vested  in  or  held  by  them,  in  their  own  right,  and 
without  being  joined  by  her  husband  in  such  conveyance  as  fully 
and  perfectly  as  they  might  do  if  unmarried. 

Sec.  2.  All  acts  and  part  of  acts,  so  far  as  they  conflict  with  the 
provisions  of  this  act,  are  hereby  repealed. 

This  act  repeals  section  1,  supra^  in  so  far  as  the  same  is  in  con- 
flict therewith.  The  provisions  of  the  act  are  clear  and  plain.  The 
wife  shall  have  full  power  to  sell,  etc.,  without  joining  her  husband 
in  the  conveyance.  It  is  perfecUy  clear  then  that  under  this  law, 
the  wife  had* the  right  to  sell  and  convey  the  property  in  dispute. 
It  is  also  clear  under  section  9,  supra,  that  the  rents  and  profits  of 
either  husband  or  wife  is  common  property.  By  that  act  it  is  pro- 
vided, that  the  wife  shall  have  the  sole  and  exclusive  control  of  her 
separate  property  with  power  to  sell,  eto.  Nothing  is  said  about 
the  rents  ana  profits,  while  the  other  portion  of  the  statute  stands 
in  fuU  force,  making  the  rents  and  profits  common  property.  True, 
the  wife  has  the  right  to  sell  and  convey,  but  if  she  does  not  desire 
to  do  that,  and  prefers  to  retain,  hold  on  to,  and  rent  the  same,  then 
the  rents  received  by  her  become  common  property,  and  the  same 
could  be  reached  by  a  creditor,  or  by  the  husoand  himself,  if  the 
action  was  brought  in  the  proper  time  and  manner. 

Should  she  use  this  common  money,  received  for  rents  and  profits, 
an  action  would  lie,  for  money  had  and  received,  and  possiblv  under 
a  proper  care  the  husband  might  maintain  an  action  against  her  for 
an  interest  in  real  estate  purchased  by  her with.this  common  money. 

The  record  in  this  case  shows  defendant  Charaleau  to  have  been 
a  bona  fide  purchaser  of  all  the  real  estate  in  dispute,  and  whatever 
right  of  action  the  husband  might  have  had  against  the  wife,  clear 
it  is  that  the  title  of  defendant  Charaleau  cannot  be  disturbed. 

The  case  of  Charaleau  v.  Woffenden,  1  Ariz.,  243,  in  so  far  as 
the  same  conflicts  with  this  decision,  is  overruled. 

For  the  reasons  given  the  judgment  and  order  appealed  from  are 
affirmed. 
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HowABD,  G.  J.,  GONOUBBiNG.  I  oonour. '  The  constmotion  given 
by  Mr.  Justice  Pinney  to  the  statute  referred  to,  seems  to  be  in  ac- 
cord with  the  views  of  the  legislature-  of  1885,  which  body  changed 
and  settled  the  law  for  the  future  by  enacting:  Act  No.  6,  p.  2;  that 
"the  rents,  issues  and  profits  of  the  husband's  separate  property, 
shall  be  his  separate  property;  and  the  rents,  issues  and  profits  of 
the  wife's  separate  property,  shall  be  her  separate  property." 

It  is  reasonable  to  presume  that  this  legislation  came  firom  the 
conviction  that  the  former  statute  did  not  express  the  legislative  in- 
tent to  the  same  purpose  and  effect. 


8UFBEME  COURT  OF  OREGON. 
In  be  Goldsmtth  et  al..  Insolvent  Debtobs. 

FUed  October  — ,  1886, 

Obdeb  Rbtdsino  to  Removb  Assionu— Appeal.— An  order  of  the  drcnit  court,  refus- 
ing to  remove  an  assignee  in  insolvency^  not  appealable. 

Appeals  in  Special  Prooeedinos,  When  Lie.— Where  a  court  or  judge  is  directed  by 
statute  to  exercise  a  particular  function,  in  a  manner  different  entirely  from  the  ordinary 
mode  of  procedure  by  action  or  suit,  no  appeal  to  the  supreme  court  will  lie,  unless  provided 
for  in  the  act  itself,  for  the  reason  that  the  general  statutes  of  Oregon,  regulating  appeals  to 
the  supreme  court,  do  not  extend  to  such  a  case,  and  no  such  right  exists  except  by  force  of  a 
statute. 

Petition  for  a  rehearing.    The  opinion  states  the  facts. 
Henry  Ach,  for  the  petitioner. 
Joseph  Simon,  contra. 

After  hearing  the  appeal  herein,  the  court  was  of  the  opinion  that 
it  had  no  jurisdiction  to  review  the  decision  of  the  circuit  court  from 
which  the  appeal  was  taken,  and  so  announced;  but  the  ^pellant's 
counsel  filed  a  petition  for  rehearing,  and  insists  very  strongly  that 
the  court  was  in  error.  He  contends  that  the  proceeding  in  the  cir- 
cuit court  was  only  the  exercise  of  ordinary  equity  jurisdiction,  and 
that  its  decision  was  a  decree  from  which  an  appeal  will  lie  to  this 
court  under  the  provisions  of  the  statute  regulating  appeals.  If  the 
proceeding  had  been  a  suit  to  remove  the  assignee,  brought  in  the 
ordinary  way,  the  counsel  would,  no  doubt,  be  correct.  When  the 
jurisdiction  of  a  court  is  called  into  exercise  by  an  action  or  suit 
in  the  regular  mode  of  proceeding,  the  right  of  appeal  from  the 
judgment  or  decree  rendered  therein,  as  provided  by  general  statute, 
will,  no  doubt,  attach,  whether  such  jurisdiction  is  derived  from  the 
common  law,  or  has  been  conferred  by  statutory  enactment.  The 
decision  of  the  supreme  court  of  California,  reported  in  6  West 
Ooast  Bep.,  856,  to  which  our  attention  has  been  called,  that  an  ac- 
tion of  divorce  was  within  the  appellate  jurisdiction  of  that  court 
under  the  former  constitution  of  that  state,  could,  I  think,  have  been 
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maintained  upon  this  ground,  whether  snoh  action  was  in  the  natore 
of  a  case  in  equiiy  or  not.  The  proceeding,  as  I  understand,  was 
in  the  ordinary  mode  of  an  action  m  that  state,  was  commenced  and 
prosecuted  in  the  same  manner,  and  differed  from  other  actions  only 
m  the  nature  of  the  relief  sought.  This  case  is  not  an  action  or  suit; 
it  is  a  mere  special  statutory  proceeding  under  the  act  of  the  legis- 
lative assembly  ''to  secure  creditors  a  just  division  of  the  estate  of 
debtors  who  convey  to  assignees  for  the  benefit  of  creditors."  The 
clause  under  whicn  the  proceeding  was  had,  provides  that  the  cir- 
cuit court,  or  judge,  may,  in  certain  cases,  appoint  an  assignee.  It 
says:  **Ii  on  complaint  before  the  court  or  judge,  it  should  be 
made  to  appear  that  any  assi^ee  is  guilty  of  wasting  or  misapplying 
the  trust  estate,  said  court  or  judge  may  direct  and  require  additional 
securihr,  and  may  remove  such  assignee,  and  may  appoint  others 
instead.^  Such  a  complaint  was  made  to  the  circuit  court  in  this 
case,  and  it  refused  to  remove  the  assignee,  but  did  require  him  to 
give  additional  security,  and  it  is  from  that  ruling  that  the  appeal 
was  taken.  The  proceeding  was  had  before  the  court,  but  might 
just  as  well  have  been  had  before  the  judge.  It  was  a  mere  sum- 
mary affair,  except  so  far  as  the  parties  attempted  to  dignify  it  by 
making  up  an  issue,  having  a  referee  appointed,  and  by  going 
through  with  all  the  formality  of  taking  depositions  and  having  a 
finding  of  facts  and  law,  and  hearing  before  the  court.  Such  a  proux 
affair  could  never  have  been  contemplated  by  the  legislative  as- 
sembly when  it  passed  the  act.  It  would  consume  too  much  of  the 
estate  in  fees  ana  expenses,  and  giving  the  right  of  appeal  to  this 
court,  would  delay  its  settlement  beyond  all  reasonable  forbearance. 
At  all  events,  I  am  satisfied  that  the  right  to  such  an  appeal  does  not 
exist  unless  especially  given.  I  am  of  the  opinion  that  where  a 
coi^  or  judge  is  directed  by  statute  to  exercise  a  particular  function 
in  a  manner  different  entirely  from  the  ordinary  mode  of  procedure 
by  action  or  suit,  no  anpeal  to  this  court  from  the  determmation  of 
such  court  or  judge  will  lie  unless  provided  for  in  the  act  itself,  for 
the  reason  that  the  general  statutes  of  this  state,  regulating  appeals 
to  this  court,  do  not,  in  my  judgment,  extend  to  such  a  case,  and  no 
such  right  exists  except  by  force  of  a  statute:  Wilcox  v.  Brown,  4 
Neb.,  5y2.  In  Morgan  v.  Thomhill,  11  TV  all.,  65,  an  appeal  was 
taken  from  a  decree  of  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana  to  the  supreme  court,  made  in  the  exercise  of 
its  supervisory  jurisdiction,  conferred  by  the  bankrupt  act  of  second 
March,  1867.  A  motion  was  made  in  the  supreme  court  to  dismiss 
the  appeal,  upon  the  grounds  that  the  decree  was  rendered  by  the 
circuit  judge  by  virtue  of  the  special  power  conferred  on  the  circuit 
court,  on  the  judge  thereof,  to  exercise  a  general  superintendence  and 
jurisdiction  of  aJl  cases  and  questions  arising  under  said  bankrupt 
act,  and  that  from  such  class  of  decrees  no  appeal  would  lie.  The 
supreme  court,  in  referring  to  that  class  of  jurisdiction  conferred  on 
the  circuit  coturts,  said,  that  the  act  made  no  provision  for  an  appeal 
to  that  court  in  any  such  case,  whether  the  case  or  question  pre- 
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sented  or  involved  in  the  bill,  petition,  or  other  proper  proeeee,  was 
sabmitted  to  the  court  or  to  a  justice  thereof,  or  whetner  the  case 
or  question  was  heard  or  determined  in  vacation  or  in  term  time,  and 
dismissed  the  appeal.  The  question  there  determined  was  analogous 
in  principle  to  the  one  under  consideration,  and  I  can  see  no  good 
reason  for  changing  the  former  view  expressed. 

It  was  held  in  Sharon  v.  Sharon,  before  referred  to,  that  the  de- 
cree for  alimony  granted  in  the  action  of  divorce,  was  in  the  nature 
of  a  final  judgment  or  order,  and  the  appellant's  counsel  mar  claim 
that  that  is  an  authority  in  favor  of  his  position  that  the  refusal  of 
the  circuit  court  to  remove  the  assignee  was  a  final  order.  There  is 
no  similarity  between  the  two  cases.  But,  conceding  that  the  latter 
order  was  a  final  order,  it  would  not  follow  that  an  appeal*  could  be 
taken  therefrom.  It  would  not  be  ''  an  order  affecting  a  substantial 
right,  and  which,  in  effect,  determined  the  action  or  suit  so  as  to 
prevent  a  judgment  or  decree  therein,"  or  "  a  final  order  affecting  a 
substantial  right  made  in  a  proceeding  after  judgment  or  decree:" 
Civil  code,  section  625. 

The  petition  for  rehearing  should,  therefore,  be  denied,  and  it  is 
so  ordered. 

LoBD,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8,214. 

Cabpemteb  v.  Hewsl. 

DepartmaU  Two.    Filed  October  ft,  1886. 

New  TbiaIi— NonoE  of— Failubb  to  oiyk  Notiok  of  Dmision.— A  notioe  of  motion 
for  a  new  trial,  made  twelve  days  after  the  dedaion,  is  in  time,  under  section  659  of  the  code 
of  civil  procedure,  if  it  appears  that  no  notice  of  the  decisioa  was  ever  served  on  the  party 
moving,  or  hu  attorney. 

A  CoDNTEB  Claim,  to  bi  EFFseruAL.  must  bi  Denoionatkd  as  soch  in  the  answer. 

EjBcnnNT— UsK  and  Occupation— KBNT—Ck>u2YTBB  Glaiil— In  an  actioB  of  ejectment, 
a  canse  of  action  existing  in  favor  of  the  defendant  against  the  plaintiff  for  rent,  for  the  nse 
and  occupation  of  the  demanded  premises,  cannut  be  set  up  as  a  counter  claim,  as  it  does  not 
arise  out  of  the  transaction,  nor  is  it  connected  with  the  subject  of  the  action,  set  forth  in 
the  complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  &ots. 

Schell  &  Bond,  for  the  appellant. 
W.  E.  lumer,  for  the  respondent. 

FooTE,  G.  The  plaintiff  Carpenter  brought  an  action  of  eject- 
ment for  the  possession  of  some  land.  He  alleged  an  unlawful  en- 
try upon  the  same  by  the  defendant,  and  his  own  ouster  therefrom, 
claimed  restitution  of  the  premises,  and  damages  for  its  withholding, 
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and  for  rents,  issues  and  profits.  The  defendant  answered,  denying 
the  allegations  of  the  complaint.  ''And  further  answering/'  ayerrea 
himself  to  be  the  owner  of  the  premises  and  entitled  to  the  posses- 
sion thereof.  Alleged  a  contract  by  which  the  plaintiff  became  his 
tenant,  and,  claiming  thereunder  rent  for  use  and  occupation,  prayed 
judgment  for  the  same  in  the  sum  of  one  thousand  dollars. 

l%e  plaintiff,  on  the  twenty-seventh  of  May,  1880,  moved  the 
ooort  to  dismiss  ''this  action  without  prejudice."  The  court  re- 
fused to  dismiss  the  action.  Judgment  was  afterward  rendered  in 
favor  of  the  defendant  for  the  amount  claimed.  The  plaintiff's  mo- 
tion for  a  new  trial  was  overruled,  and  from  the  order  made  therein 
and  the  judgment  he  appealed. 

Sespondent  claims  the  appeal  should  be  dismissed,  because  notice 
of  intention  to  move  for  a  new  trial  was  not  filed  in  time,  under  sec- 
tion 669,  code  of  civil  procedure. 

Twelve  days  had  elapsed,  from  that  on  which  the  decision  in  the 
case  was  made,  before  the  filing  of  that  notice.  But  nowhere  in 
the  record  does  it  appear  that  any  notice  of  the  decision  in  the  case 
was  ever  served  on  the  plaintiff  or  his  attorney.  And  no  objection 
was  made  in  the  court  below  by  the  defendant  to  the  settlement  of 
the  statement  on  said  motion.  The  defendant's  pleading,  averring 
title  in  himself,  and  the  attornment  of  the  plaintiff  as  his  tenant,  and 
praying  for  judgment  of  a  thousand  dollars  for  his  use  and  occu- 
pation of  uie  premises,  was  nowhere  therein  "denominated  a. 
oounter-claim."  This  should  have  been  done,  to  make  it  effective  as 
such:  Sec.  581,  C.  0.  P.;  Brennan  v.  Paty,  58  Oal.,  330-334.  But 
even  had  it  been  so  denominated,  it  would  not  have  constituted  a 
counter-claim. 

The  matters  alleged  therein,  did  not  arise  out  of  the  transaction 
and  were  not  connected  with  the  subject  of  the  action,  according  to 
tJie  construction  which  this  and  other  courts  have  given,  as  proper 
to  be  placed  on  language  such  as  that  contained  in  section  438,  code 
of  oivu  procedure,  subdivision  1 :  Moyle  v.  Porter,  51  Oal.,  639,  640; 
James  v.  Center,  53  Oal.,  31;  Pomeroy  on  Remedies,  sec.  775;  Bliss 
on  Code  Pleadings,  sec.  375,  and  cases  cited. 

The  judgment  and  order  should  be  reversed,  cause  remanded  and 
the  court  below  directed  to  permit  the  plaintiff  to  dismiss  his  action 
on  payment  of  costs  and[disbursements  accruing  up  to  the  date  of 
the  order  refusing  to  dismiss  the  same. 

Belcher,  0.  0.,  and  Seabls,  0.,  concurred. 

Bt  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  cause  remanded  with  di- 
rections to  permit  plaintiff  to  dismisd  his  action  on  payment  of  costs 
and  disbursements  accruing  up  to  the  date  of  the  order  refusing  to 
dismiss  the  same. 


731  West  Ooabt  Befobteb.  [Sup.  Ct.  Gal. 

No.  9.763. 

SiEBBA  Union  Water  and  Mining  Co.  v.  Bakeb. 

Department  Two,    Filed  October  f  f ,  1885. 

Agreement  fob  SaVb  of  Water  Ck)N8TRCED.— An  agreement  for  the  sale  and  delivery  of 
i^ater  construed,  and  held  under  it,  the  plaintiff  was  bound  to  maintain  a  ditch  for  deUveiy 
of  the  water  through  it,  and  to  convey  this  water  continuously  through  this  ditch  to  a  place 
specified,  at  such' an  elevation  that  the  water  might  be  conducted  therefrom  to  the  d^end- 
ant  8  mine;  and  that  the  defendant  was  not  bound  to  put  himself  in  a  position  to  receive 
fluch  water,  so  that  it  would  not  flow  to  waste. 

Instructions— Contradictory,  Must  bb  Excepted  to.— If  contradictory  instructions 
are  given,  the  court  commits  an  error  of  law;  but  such  error  must  be  excepted  to  when  the 
ruling  is  made,  or  it  cannot  be  considered  an  appeal 

Appeal  from  a  judgment  of  the  superior  court  of  Sierra  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

S.  B.  Davidson,  L  S.  Belcher  and  T.  0.  Van  Ness,  for  the  appel- 
lant. 

Van  Clief  dt  Oier^  for  the  respondent. 

Thornton,  J.  By  a  deed  bearing  date  the  fifteenth  of  February, 
1871,  the  Sears  Union  Water  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  California,  sold  and  conveyed  to  W. 
R.  Morgan  and  Timothy  Donahue,  together  with  otiier  property, 
the  Trainor  ditch,  situate  in  Table  Bock  and  Sears  township ,  county 
of  Sierra  and  state  aforesaid.  The  ditch  is  described  in  the  deed 
aforesaid  as  conveying  the  water  of  Slate  creek  and  its  tributaries 
to  St.  Louis,  Sierra  county,  with  all  its  ravines,  dams,  flumes,  reser- 
voirs and  water  privileges  belonging  and  appertaining  thereto,  and 
also  all  their  interest  in  the  water  known  as  tail  water,  flowing  from 
Table  Bock  township,  in  the  county  above  named. 

On  the  thirtieth  of  September,  1880,  the  above-named  Morgan 
and  Donahue,  parties  of  the  first  part,  entered  into  an  agreement  in 
writing  with  defendant  Baker,  party  of  the  second  part.  P^ote. — 
Daniel  Titus  was  also  a  party  of  the's^cond  part  with  Baker,  but  as 
he  was  let  out  of  the  contract  by  a  subsequent  agreement,  and  never 
had  any  interest  in  the  action,  when  the  party  of  the  second  _part 
is  hereinafter  mentioned,  defendant  Baker  alone  is  referred  to.J 

By  the  agreement  just  mentioned,  the  parties  of  the  first  part,  for 
a  consideration  expressed  therein,  agreed  with  the  party  of  the  second 
part  (who  at  the  date  above  mentioned  claimed  to  own,  and  was  en- 
gaged in  mining  for  ^old  on  certain  placer  mining  claims  situate 
near  Sawmill  ravine,  m  Sierra  county,  in  this  state,  known  as  the 
Pioneer  mine,  operating  the  mine  by  the  hydraulic  process,  and  re- 
quiring for  such  operation  large  quantities  of  water),  to  construct 
and  at  all  times  maintain,  at  their  own  expense,  a  ditch  of  sufiScient 
size  and  capacity  to  carry  and  convey  all  the  waters  of  the  parties  of 
the  first  ^art  from  St.  Louis,  in  the  county  above  naihed,  to  a  point 
on  Sawmill  ravine.  The  ditch  so  to  be  constructed  was  to  connect 
with,  take  and  receive  the  water  from  all  the  ditches  then  owned  or  oon- 
trolled  by  the  parties  of  the  first  part  at  or  near  St.  Louis,  and  to 
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convey  it  to  a  pointjor  place  on  Sawmill  rayine  at  a  sufficient  height 
or  elevation  so  that  the  water  might  be  conducted  therefrom  to  the 
new  reservoir  at  the  Pioneer  mine,  and  to  deliver  cdntinuonsly  all  this 
water  through  said  ditch  to  Baker,  at  the  point  above  referred  to  on 
the  Sawmill  ravine. 
It  was  further  agreed  that  the  ditch  should  bekept  to  its  full  ca- 

Sacity,  unless  prevented  by  heavy  snows,  with  the  exercise  of  due 
iligence,  at  all  seasons  of  the  year,  as  lon^  as  the«  parties  of  the 
first  part  should  have  sufficient  water  to  fill  it,  and  at  all  other  times 
to  supply  Baker  with  all  the  water  belonging  to  them. 

It  was  declared  in  the  agreement  that  its  object  and  purpose  was 
to  sell  and  deliver  to  Baker,  at  the  point  or  place  above  mentioned 
on  the  Sawmill  ravine,  all  the  water  from  the  ditches  owned  or  con- 
trolled by  the  parties  of  the  first  part,  at  or  near  St.  Louis,  which 
water  Baker  desired  to  use  on  the  Pioneer  mine,  in  working  and  devel- 
oping it. 

Bv  a  subsequent  agreement,  supplementary  to  and  in  extension 
of  tne  foregoing,  between  the  same  parties,  bearing  date  the  third 
of  January,  1882,  and  to  take  efiect  on  the  thirtieth  of  September 
foUowing,  until  which  the  provisions  of  the  former  agreement  as  to 
the  furnishing  of  water  were  to  remain  in  force,  the  parties  of  the 
first  part  agreed  to  furnish  to  the  party  of  the  second  part,  defend- 
ant Baker,  in  addition  to  the  water  to  be  furnished  under  the  former 
agreement,  the  water  from  the  Sackett's  gulch  ditch,  the  Emery  & 
Pfarr  ditch,  the  William  Stahl  ditch,  and  tibe  S.  McCrory  ditch.  In 
this  latter  agreement  the  parties  declare  the  intent  and  purpose  of  it 
to  be  that  the  parties  of  the  first  part  shall,  when  required  for  the 
use  of  the  Pioneer  mine,  furnish  to  Baker  all  the  water  they  now 
have  in  the  county  of  Sierra  to  the  present  capacity  of  their  ditches, 
for  the  exclusive  use  of  Baker,  from  and  after  the  thirtieth  of  Sep- 
tember, 1882,  until  the  thirtieth  of  September,  1885,  and  in  the 
meantime,  and  until  the  thirtieth  of  September,  1882,  they  are  to  fur- 
nish Baker  water  under  the  former  agreement. 

In  consideration  of  the  furnishing  of  said  water.  Baker  agreed  to 
pay  Morgan  and  Donahue  annually,  after  the  thirtieth  of  September, 
1882,  the  sum  of  sixteen  thousand  dollars  out  of  the  first  proceeds 
of  the  Pioneer  mine. 

This  other  provision  in  the  contract  should  also  be  mentioned.  It 
is  as  follows: 

''It  is  further  understood  and  agreed  that  the  so-called  tail  water 
from  Table  mountain  township,  which  is  furnished  b^  the  Sears 
Union  water  ditch,  is  a  portion  of  the  water  to  be  furnished  under 
this  contract,  and  that  in  case  of  failure  of  the  parly  of  the  first  part 
to  procure  said  tail  water  during  the  period  of  this  contract,  that  a 
reasonable  deduction  shall  be  made  on  account  of  such  failure,  to  be 
mutually  agreed  upon  between  the  parties  hereto,"  etc. 

Pursuant  to  the  first  agreement,  Morgan  and  Donahue  constructed 
the  ditch  required  to  convey  the  water  contracted  to  be  delivered  for 
the  use  of  the  Pioneer  mine. 
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On  the  twentieth  of  November,  1882,  Morgan  and  Donahue  as- 
signed the  two  contraots,  of  date  of  thirtieth  of  September,  1880, 
and  third  of  Jannalry,  1882,  above  mentioned,  to  the  plaintiff,  and  also 
conveyed  all  their  property,  indnding  the  Trainor  ditoh,  located  in 
the  county  of  Sierra.  In  the  same  month  the  Sears  Union  Water 
Oompanj  conveyed  to  plaintiff  all  its  ditches  and  mining  properties 
located  in  the  county  last  named. 

The  action  is  brought  to  recover  of  defendant  sixteen  thousand 
dollars  for  water  alleged  to  have  been  furnished  him  under  the  above 
contracts  during  the  water  season  of  1883. 

It  is  averred  in  the  complaint  that  Morgan  and  Donahue  duly  per- 
formed all  the  conditions  of  the  aforementioned  contracts,  on  their 
part  to  be  performed,  'until  the  assignment  to  plaintiff  above  set 
forth,  and  that  since  that  time  plaintiff  has  duly  performed  such  con- 
ditions. 

The  defendant  denies  the  due  performance  of  the  terms  of  the 
contract  by  plaintiff  or  its  assignors,  and  specifically  denies  the  fur- 
nishing and  delivery  of  the  tau  water  described  in  the  last  agree- 
ment, and  of  the  other  waters  mentioned  in  the  agreement,  to  defend- 
ant, as  agreed  on,  either  by  Morgan  and  Donahue  or  either  of  them, 
or  by  the  plaintiff,  at  any  time  since  the  third  day  of  January,  1882. 

On  the  trial  the  plaintiff  requested  the  court  to  give  the  following 
instruction:  ''  There  is  not  in  this  state,  strictly  speaking,  an  ab- 
solute ownership  of  running  water.  Such  water  is,  in  its  nature, 
incapable  of  ownership  in  the  same  sense  in  which  one  is  said  to 
own  or  possess  other  personal  property.  The  ownership  is  of  the 
use  of  the  water.  Under  the  deed  of  1871  from  the  Sears  Union 
Water  Oompany  to  Morgan  and  Donahue,  and  the'contract  between 
Morgan  and  Donahue  and  the  defendant,  there  was  conveved  to  the 
latter  such  tail  water  as  the  said  Morgan  and  Donahue  had  by  virtue 
of  the  said  deed.  So  long  as  such  tail  water  did  or  could  flow  into 
the  Trainor  ditoh  the  plaintiff  here,  as  successor  in  interest  to  Mor- 
gan and  Donahue,  could  not  divert  it. 

'*Bnt  the  plaintiff  was  not,  under  the  terms  of  that  contract,  ob- 
ligated to  put  such  tail  water  into  the  Trainor  ditoh  near,  or  at 
points  where  it  did  not  naturallv  flow  into  it.  When  such  water 
flowing  down  a  ravine  naturally  passed  underneath  the  Trainor 
ditoh,  the  plaintiff  was  not  obligated  to  build  a  new  dam  or  ditoh  for 
the  purpose  of  putting  such  water  into  the  Trainor  diteh.  If  the 
defendant,  Baker,  was  entitled  to  the  water  imd  desired  to  take  it  up 
at  such  points,  it  was  his  duty  to  put  himself  in  a  position  to  receive 
it  and  until  he  did  put  himself  in  such  position,  he  cannot  com- 
plain if  the  plaintiff  used  the  water. 

''Until  the  defendant.  Baker,  the  claimant  of  this  water,  was  in 
a  position  to  use  it,  the  right  to  the  water,  or  water  right,  did  not 
exist  in  such  sense  that  the  mere  diversion  and  use  of  it  by  the  plaint- 
iff was  a  ground  of  action,  either  to  recover  the  water  or  for  dam- 
ages for  tne  diversion.  If,  from  the  evidence,  you  find  that  the  de- 
fendant was  entitled  to  the  use  of  certain  tail  water,  but  that  said 
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water  would,  or  did,  natiirall j  flow  by  or  under  the  Trainor  ditch, 
and  the  defendant  never  pnt  himself  in  a  position  to  receive  that 
mA&Ty  then  in  that  case  the  plaintiff  had  a  right  to  take  np  and  use 
such  water  until  such  time  as  'defendant  had  placed  himself  in  a 
positon  to  receive  it." 

The  court  gave  that  portion  of  the  instruction  concluding  with 
the  words,  "  could  not  divert  it,"  and  refused  the  remainder. 

The  plaintiff  reserved  an  exception  to  the  refusal  of  the  court  to 
give  the  whole  instruction  as  asked,  and  to  its  modification. 

We  cannot  see  that  the  court  committed  any  error  in  Riving  that 
portion  of  the  requested  instruction  which  it  did  give,  of  which  the 
plantiff  can  complain.  The  first  three  sentences  in  the  direction 
given  relate  to  the.  character  of  the  ownership  or  property  in  water 
in  this  statCj  and  while  they  may  be  correct  statements  of  law,  are 
totally  irrelevant  to  anything  contained  in  this  case.  There  was  no 
controversy  herein  between  the  parties  as  to  the  character  of  the 
ownership  of  water  by  Morgan  and  Donahue  or  by  plaintiff,  or 
whether  it  was  conveyed  to  Morgan  and  Donahue  by  the  Sears 
Union  Mining  Oompany,  but  the  controversy  related  to  the  point 
whether  plaintiff  or  its  assignors  had  complied  with  the  contract  by 
which  they  and  it  were  bound  to  furnish  and  deliver  certain  water 
to  the  defendant. 

How  Morgan  and  Donahue  got  their  title  or  ownership  to  the 
water  they  mul  agreed  to  furnish  and  deliver,  was  a  question  cer- 
tainly outside  of  the  case.  If  they  had  agreed  to  furnish  and  de- 
hver  the  tail  water  mentioned  in  the  instruction,  they  and  plaintiff 
claiming  under  them  were  bound  to  do  so;  if  they  had  not  so  agreed, 
neither  they  nor  plaintiff  were  bound  to  furnish  and  deliver  it. 

We  will  add  here  that  there  is  an  incorrect  statement  in  the  por« 
tion  of  the  instruction  given.  The  statement  referred  to  is  that,  under 
the  deed  of  1871  from  the  Sears  Union  Water  Company  to  Morgan 
and  Donahue,  and  the  contract  between  Morgan  and  Donahue  and 
the  defendant,  there  was  conveyed  to  the  defendant  such  tail  water 
as  the  said  Morgan  and  Donahue  had  by  virtue  of  the  said  deed. 
This  statement,  in  point  of  fact  and  law,  is  incorrect. 

We  look  in  vain  for  any  conveyance  of  any  water  by  Morgan  and 
Donahue  to  defendant.  There  is  no  such  convevance  in  the  a^ee- 
ments  between  them,  which  have  been,  as  to  all  material  points, 
fully  set  forth  above.  Morgan  and  Donahue's  contract  was  to  fur- 
nish and  deliver  and  sell  certain  water  to  the  defendant,  in  the  man- 
ner stated  in  the  agreements,  but  nowhere  was  there  a  conveyance  of 
any  water  to  the  defendant. 

If  the  foregoing  views  are  correct,  and  we  think  they  are,  the 
oouTt  below  committed  no  error  prejudicial  to  plaintiff  in  giving 
the  portion  of  the  instruction  above  set  forth.  It  may  be  that  de- 
fendant was  prejudiced  by  the  ruling  of  the  court  as  to  this  matter, 
bat  we  cannot  see  any  prejudice  to  plaintiff. 

As  to  the  portion  o)  the  instruction  refused,  the  propositions  con- 
tained in  it  could  not  have  been  approved  by  the  court  and  given  in 
its  charge  to  the  jury  without  falling  into  palpable  error. 
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To  show  this,  it  will  be  necessary  to  repeat  to  some  extent  what 
has  been  before  stated  herein.  The  water,  which  was  the  subject  of 
the  aforementioned  agreements  entered  into  b^  Morgan  and  Dona- 
hue, was  acquired  by  them  from  the  Bears  Union  Water  Company. 
By  the  deed  of  the  fifteenth  of  February,  1871,  the  company  above 
named  sold  and  conveyed  to  Morgan  and  Donahue  the  Trainor  ditch, 
with  its  tributaries,  ravines,  dams,  flumes,  reservoirs  and  water  priv- 
ileges, and  all  their  interest  in  the  water  known  as  tail  water  flowing 
from  the  Table  Bock  township. 

It  is  evident,  from  the  perusal  of  the  agreements  of  Morgan  and 
Donahue  with  defendant  above  set  forth,  that  the  tail  water  claimed 
by  them  under  the  deed  from  the  Sears  Union  Water  Company  is  a 
portion  of  the  water  to  be  furnished  under  the  above-mentioned 
contracts  of  Morgan  and  Donahue  with  defendant.  This  water,  it 
appears  from  the  agreement  of  third  of  January,  1882,  was  also  fur- 
nished to  Morgan  and  Donahue  by  a  ditch  known  as  the  Sears 
Union  water  ditch.  Morgan  and  Donahue  further  stipulated  (see 
agreement  of  thirtieth  of  September,  1880)  with  defendant  to  con- 
struct and  maintain,  at  their  own  expense,  a  ditch  of  sufficient  size 
and  capacity,  not  exceeding  a  limit  specified  in  the  agreement,  to 
carry  all  the  water  belonging  to  them  from  St.  Louis  to  a  point  or 
place  on  Sawmill  ravine,  said  ditch  to  connect  with  and  to  take  and 
receive  the  water  from  all  the  ditches  now  owned  or  controlled  by 
Morgan  and  Donahue  at  or  near  St.  Loais,  and  to  convey  the  said 
water  to  a  point  or  place  on  the  Sawmill  ravine  at  such  hight  or  ele- 
vation that  such  water  might  be  conducted  therefrom  to  the  new 
reservoir  on  the  Pioneer  mine,  and  to  deliver  continuously  all  said 
water  through  said  ditch  to  the  defendant,  at  the  said  point  or  place 
on  the  Sawmill  ravine. 

The  object  and  purpose  of  the  agreement  is  declared  in  the  agree- 
ment of  thirtieth  of  September,  1880,  and  is  set  out  above.  AU  the 
obligations  of  Morgan  and  Donahue,  imposed  by  their  agreements, 
are  equally  binding  on  the  plaintiff  herein,  as  they  were  assumed 
by  it. 

A  consideration  of  the  foregoing  stipulations  shows  that  the  oourt 
was  correct  in  refusing  to  give  the  portion  of  plaintiff's  second  instruc- 
tion which  it  requested. 

That  the  plaintiff  was  bound  by  the  foregoing  agreements  to 
maintain  the  ditch  for  delivery  of  the  water  througn  it  at  a  point  or 
place  on  Sawmill  ravine,  which  ditch  was  to  connect  with,  take  and 
receive  the  water  from  all  the  ditches  owned  by  Morgan  and  Dona- 
hue at  or  near  St.  Louis  on  the  thirtieth  of  September,  1880,  and 
to  convey  this  water  continuously  through  this  ditch  to  a  point  or 
place  on  the  ravine  mentioned,  at  such  an  elevation  that  such  water 
might  be  conducted  therefrom  to  the  new  reservoir  at  the  Pioneer 
mine,  which  was  defendant's  mine,  is  so  clearly  manifest  that  it 
cannot  be  made  more  so  by  argument  or  illustration.  This  being 
so,  it  clearly  follows  that  all  the  propositions  in  the  rejected  pK>Tiion 
of  the  instruction  were  utterly  discordant  with  any  correct  view  of 
the  case. 
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The  proposition  contained  in  snoh  rejected  request,  that  the 
plaintiff  was  not  bonnd  to  pat  the  tail  water  referred  to  in  the  fore- 
going agreements  into  the  Trainor  ditch,  near  or  at  points  where  it 
did  not  naturally  flow  into  it,  is  entirely  irrelevant  to  any  issue 
inTolyed  herein.  The  plaintiff  never  contracted  to  put  any  particu- 
lar tail  water,  or  other  water,  into  the  Trainor  ditch,  but  it  was 
bound  by  the  contracts  to  take  and  receive  all  the  water,  including 
the  tail  water,  from  the  ditches  owned  and  controlled  by  its  assign- 
ors on  the  thirtieth  of  September,  1880,  and  to  deliver  them  contin- 
uously at  a  point  on  Sawmill  ravine,  that  such  water  might  be  con* 
ducted  from  the  point  last  named  to  the  new  reservoir  on  the  Pio- 
neer mine.  The  proposition  above  stated,  and  with  which  the 
portion  of  the  request  rejected  begins,  is  entirely  different  from 
this,  and  such  proposition  is  entirely  foreign  to  any  stipulation  in 
the  contracts  mentioned.  Admit  everything  that  is  affirmed  by  it 
to  be  true,  and  it  lends  no  aid  to  a  solution  of  the  questions  in- 
volved in  this  case. 

The  same  is  true  of  every  other  proposition  involved  in  the  re- 
jected portion.  The  defendant  was  not  bound  to  put  himself  in  a 
position  to  receive  any  water  that  flowed  underneath  the  Trainor 
ditch.  The  plaintiff  was  bound  to  deliver  all  water  at  the  point  on 
Sawmill  ravine,  mentioned  above,  from  which  it  might  be  con- 
ducted to  the  defendant's  reservoir  at  the  Pioneer  mine,  and  plaint- 
iff could  not  without  a  violation  of  its  contract,  suffer  the  tail  water 
referred  to  in  the  contract  to  run  off  and  to  waste  in  a  ravine  which 
ran  under  the  Trainor  ditch,  or  use  it  for  its  own  profit. 

The  court,  in  our  view,  very  properly  refused  the  portion  of  the 
request  which  it  was^asked  to  give. 

The  plaintiff  contends  that  the  second  instruction,  given  at  request 
of  defendant,  is  contradictory  of  the  third  instruction,  given  at  re- 
quest of  plaintiff,  and  that  the  third  and  fourth  instructions,  given 
at  request  of  defendant,  are  contradictory  of  the  fourth  and  sixth 
instructions,  given  at  request  of  plaintiff. 

To  this  it  may  be  said  that  the  instructions  just  mentioned  as 
given  at  request  of  defendant  were  not  excepted  to.  Of  course, 
plaintiff  would  not  and  could  not  except  to  instructions  ^iven  at  its 
mstance.  In  this  state  of  the  case  the  point  as  to  a  conflict  between 
the  instructions  is  not  before  us  for  determination.  If  contradic- 
tory instructions  are  given,  the  court  commits  an  error  of  law,  and 
such  an  error  must  be  excepted  to  when  the  ruling  is  made,  or  it 
cannot  be  considered:  0.  0.  P.,  section  646.  Where,  as  in  this 
case,  on  appeal  from  the  judgment  and  the  order  denying  a  new 
trial,  the  statement  on  motion  for  a  new  trial  fails  to  show  that  an 
exception  was  reserved  to  errors  of  law  committed  by  the  court  on 
the  trial,  no  question  as  to  such  errors  comes  before  this  court  for 
examination. 

We  find  no  error  in  the  record  and  the  judgment  and  order  must 
be  affirmed. 

So  ordered. 

Mtbioe,  J.,  and  Mobbison,  0.  J.,  concurred. 
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No.  8.876. 

Meade  v.  Watson. 

DepaHment  Two,    Filed  October  B2, 1886, 

Fences— Statutes  in  Fobck  Concerning.— The  act  of  April  27,  1855,  oonoeniiiipr  lawful 
fences,  and  the  act  of  April  3, 1860,  amendatory  and  supplementary  thereto,  are  applicable  to 
the  county  of  Stanislaus.  These  acts  are  retained  in  force  by  the  provision  of  section  19,  of 
tiie  political  code,  and  the  counties  to  which  they  are  applicable  are  not  subject  to  the  pro- 
visions of  section  841,  of  the  civil  code. 

The  Same— What  is  a  Lawful  Fence.— A  fence  which  forms  a  perfect  inclosure,  and  is 
sufficient  to  turn  stock,  which  ia  good,  strong  and  substantial  and  built  of  stone,  is  the  equi- 
valent of  the  lawful  fences,  specincally  described  in  such  statutes. 

The  Same— Action  to  Recover  for  Partition  Fence.  —In  an  action  by  an  adjoining 
proprietor  to  recover,  and  to  foreclose  a  lien,  for  one-half  the  value  cif  a  partition  fence,  it  is 
not  necessary  to  show  that  all  the  fences  surrounding  and  inclosing  the  lands  of  defendant  are 
lawful  fences,  within  the  meaning  of  the  statute.  If  they  have  been  adopted  by  him,  in  com- 
pleting his  inclosure,  and  serve  to  inclose  his  land,  and  if  plaintifiTs  fence  complies  with  the 
law,  it  is  sufficient. 

The  Same— Statute  not  Obnoxious  to  Constitution— Special  Legislation.— The  fence 
laws  retained  in  force  by  the  code,  are  not  subject  to  the  objection  of  being  special  legislation, 
and  therefore  obnoxious  to  the  constitution  of  1879.  They  were  in  force  before  the  adoption 
of  such  constitution,  and  that  instrument  only  applies  to  statutes  passed  after  its  adoption. 

The  Same— Demand  of  Payment— Averment  of.— In  feuch  action  a  complaint  which 
shows  theilength  of  theMivision  fence,  and  the  value  thereof  at  the  time  the  inclosure  was 
made,  and  that  on  a  certain  day  the  plaintiff  demanded  pavment  of  j  one-half  of  said  sum 
from  defendant,  which  was  refused,  etc.,  sufficiently  alleged  a  demand  of  payment. 

Appeal  from  a  judgment  of  the  superior  court  of  Stauislaas 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Wright  dk  Hazen,  for  the  appellant. 
W.  K  Turner,  for  the  respondent. 

Seabls,  0.  This  is  an  action  to  recover  the  sum  of  two  hundred 
and  eighty  dollars,  with  interest  and  counsel  fees,  and  to  foreclose  a 
lien,  for  one  half  the  value  of  a  partition  fence. 

The  appeal  is  from  a  judgment  in  favor  of  defendant,  on  a  demurrer 
to  the  complaint. 

In  addition  to  his  general  demurrer,  defendant  sets  forth  as  spec- 
ial causes  why  the  complaint  is  not  sufficient,  that  the  fence  alleged 
to  have  been  constructed  by  plaintiff  is  not  one  of  the  kinds  of  fence 
declared  to  be  a  lawful  fence  by  the  act  of  the  legislature  of  the 
state  of  California,  entitled  ''an  act  concerning  lawful  fences,"  ap- 
proved April  27,  1855,  and  the  acts  supplementary  thereto. 

B.  That  there  is  no  allegation  in  said  complaint;  that  the  fence 
erected  by  plaintiff  is  as  strong,  substantial  and  as  well  calculated 
to  protect  inclosures  as  either  of  the  kinds  of  fence  by  the  said  act 
declared  a  lawful  fence.  0.  That  it  appears  that  neither  of  the 
fences  described  in  the  complaint  is  a  lawiul  fence  within  the  mean- 
ing of  the  aforesaid  act  of  the  legislature. 

The  allegations  of  the  complaint  essential  to  a  decision  on  the 
demurrer  are,  that  the  plaintiff  and  defendant  are  adjoining  landown- 
ers; that  plaintiff  erected  upon  the  line  between  his  land  and  that  of 
defendant,  a  good,  strong,  substantial  and  lawful  stone  fence,  three 
and  a  half  feet  high,  two  feet  wide  at  the  base,  and  one  foot  wide  at 
the  top,  compact  and  regular  in  construction,  etc. 
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The  oomplaiiit  then  proceeds  to  aver  that  certain  other  coterminons 
landowners  erected  fences,  which,  together  with  his  and  certain 
fences  erected  by  defendant,  served  to  *'and  did  and  now  does  form 
a  perfect  and  sufficient  inclosure  of  all  said  premises,  and  sufficient 
to,  and  the  same  and  the  whole  thereof  did  and  now  does  prevent 
the  ingress  of  stock  upon,  or  the  egress  of  stock  from  said  premises 
and  the  whole  thereof," 

The  land  of  defendant  thus  inclosed,  is  not  divided  by  a  partition 
fence  from  that  of  Abbott,  Shoemake  and  Tuck,  adjoining  land- 
owners, but  is  inclosed  in  one  common  inclosure  with  the  land. 

The  land  in  question  is  situate  in  the  county  of  Stanislaus,  and  is 
therefore  in  one  of  the  counties  governed  by  the  act,  entitled  ''an 
act  concerning  lawful  fences,"*  approved  April  27,  1855,  statutes 
1855,  p.  154,  and  an  act,  amendatory  and  supplementary  thereto 
approved  April  3,  1860,  statutes  1860,  p.  141. 

These  acts  are  retained  in  force  by  the  provision  of  section  19  of 
the  political  code,  and  the  counties  to  which  they  are  applicable  are 
not  subject  to  the  provision  of  section  841  of  the  civil  code:  Qon- 
zales  V.  Wasson,  51  CaL,  297. 

The  act  of  1855,  after  prescribing  the  height  and  mode  of  construo- 
tiou  of  lawful  fences,  when  of  wire,  of  post  and  rail,  and  various 
other  material,  proceeds  as  follows : 

•*  Section  2.  Any  fence  which,  by  reliable  evidence,  shall  be  de- 
clared as  strong,  substantial  and  as  well  suited  to  the  protection  of  in- 
closures  as  either  of  the  above  described,  shall  be  a  lawful  fence  in 
all  the  counties  of  this  state,  except  Sonoma,  Napa,  El  Dorado  and 
Marin." 

The  fifth  section  of  the  act  of  1855  was  amended  in  1860:  Statutes, 
1860,  p.  141;  to  read  as  follows:  ''When  a  fence  has  been  erected  by 
any  person  on  the  line  of  his  land,  and  the  person  owning  the  land 
adjoining  thereto  shall  make,  or  cause  to  be  made,  an  inclosure  on 
the  opposite  side  of  such  fence,  so  that  such  fence  may  answer  the 
purpose  of  inclosing  his  ground  also,  such  person  shall  pay  the 
owner  of  such  fence  already  erected  one-half  the  value  of  so  much 
thereof  as  serves  as  a  partition  fence  between  them,"  etc. 

The  ultimate  object  of  the  lawful  fence  is  to  so  inclose  land  as  to 
prevent  the  ingress  and  egress  of  such  domestic  animals  as  are  usually 
nurtured  and  confined  thereon,  and  to  protect  the  premises  inclosed 
from  unlawful  encroachment. 

At  the  common  law  no  man  is  bound  to  fence  his  lands  against  the 
cattle  of  another,  but  each  owner  is  bound  to  restrain  them,  and  is 
answerable  for  any  trespass  they  may  commit  upon  the  lands  of 
another.  The  word  "close"  is  purely  technical  and  relates  to  the 
interest  in  the  soil  and  to  its  invisible  boundaries,  and  not  to  those 
artificial  barriers  often  erected  around  land. 

The  whole  duty  of  erecting  division  and  boundary  fences,  in  the 
absence  of  agreement  or  prescription,  is  regnlated  by  statute,  and, 
as  will  be  seen  by  our  statutes,  as  quoted,  lawful  fences  may  consist 
either  of  the  specific  structures  euumerated  or  of  any  other  barrier, 
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^^  which,  by  reliable  evidence,  shall  be  declared  as  strong,  substan- 
tial and  as  well  suited  to  the  protection  of  inclosures  as  either  of  the 
above  described." 

Keeping  in  view,  then,  the  object  of  a  lawful  fence,  viz. :  to  pro- 
tect an  inclosure,  we  are  of  opinion  the  language  of  the  complaint 
in  this  cause  sufficiently  alleges  that  the  fence  constructed  by  plaint- 
iff, and  for  the  value  of  which  he  seeks  to  recover,  was,  and  is,  a 
lawful  fence. 

It  is  not  one  of  the  enumerated  fences  mentioned  in  the  statute, 
but  is  described  as  a  stone  wall  of  given  dimensions,  constructed  in 
a  given  manner,  and  is,  according  to  the  complaint,  a  ' '  good,  strong, 
substantial  and  lawful  stone  fence  *  *  *  and  with  the  other 
fences  now  does  form  a  perfect  inclosure  of  all  said  premises,  and 
sufficient  to  ^  ^  *  and  now  does  prevent  the  ingress  of  stock 
upon  or  egress  of  stock  from  said  premises  and  the  whole  thereof. *" 

A  fence  which  forms  a  perfect  inclosure,  and  is  sufficient  to  torn 
gtock,  which  is  good,  strong,  substantial  and  built  of  stone,  must, 
we  think,  be  the  equivalent  of  the  lawful  fences,  specifically  described 
in  the  statute. 

The  statute,  as  amended  in  1860,  does  not,  in  terms,  provide  that 
fine  or  division  fences  shall  be  lawful  fences,  but  the  law  having  de- 
fined what  is  meant  by  a  lawful  fence,  we  must  presume  that  when 
fences  are  mentioned  elsewhere  in  the  statutes,  lawful  fences  are  in- 
tended: Enright  v.  S.  F.  &  S.  J.  R.  R.  Co.,  33  Cal.,  230. 

We  do  not  conceive  it  to  be  necessary  to  show  that  all  the  fences 
surrounding  and  inclosing  the  lands  of  defendant,  are  lawful  fences, 
within  the  meaning  of  the  statute.  If  they  have  been  adopted  by 
him,  in  completing  his  inclosure,  and  serve  to  inclose  his  land,  and 
if  plaintiff's  fence  complies  with  the  requirements  of  the  law,  it 
must  be  held  sufficient,  otherwise  a  party  inclosing  his  land  could 
always  prevent  a  recovery  for  fences  constructed  by  others  on  his 
lines  by  omitting  to  build  as  provided  by  statute. 

So,  too,  the  fact  of  defendant's  connecting  his  fences  with  those 
already  constructed,  so  as  to  form  an  inclosure  of  his  land  with  that 
of  such  others,  must  be  construed  as  tantamount  to  an  agreement 
on  his  part  within  the  doctrine  of  Gonzales  v.  Wasson,  51  Gal. ,  295. 

The  fence  laws  retained  in  force  by  the  code  are  not  subject  to  the 
objection  of  being  special  legislation,  and  therefore  obnoxious  to 
the  constitution. 

They  were  in  force  before  the  adoption  of  our  present  constitu- 
tion, and  that  instrument  only  applies  to  statutes  passed  after  its 
adoption :  People  v.  Jobs,  4  West  Coast  Rep.,  236;  Ex  parte  Burke, 
59  Cal.,  6. 

The  demand  of  payment  by  plaintiff  was  sufficient. 

The  complaint  shows  the  length  of  the  division  fence  to  be  three 
hundred  and  twenty  rods,  that  the  value  thereof,  at  the  time  the  in- 
closure was  made,  was  one  dollar  and  seventy-five  cents  for  each 
and  eveiy  rod  thereof,  and  that  one-half  the  total  value  was  and  is 
two  hundred  and  eighty  dollars;  that  on  the  fourteenth  day  of  Oc- 
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tober,  1881,  plaintiff  demanded  payment  of  said  sum  from  defend- 
ant, which  was  refused,  etc.  Nothing  farther  was  required  to  oon- 
stitnte  a  valid  demand. 

Oounsel  for  respondent  claims  that  if  a  recovery  can  be  had  from 
defendant  in  this  case,  he  will  be  equally  liable  to  the  other  per- 
sons, whose  fences  form  portions  of  the  general  inclosure,  within 
which  his  land  is  sitoatea. 

A  reference  to  the  statute:  Statutes  1860,  p.  141;  will  show  that  it 
is  only  for  a  proportionate  part  of  the  value  of  partUion  fences  that 
a  recovery  can  be  had. 

We  think  the  judgment  should  be  reversed  and  the  court  below 
directed  to  overrule  the  demurrer. 

Beloheb,  0.  C,  and  Foote,  C,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  with  direction  to  overrule  the  demurrer 
to  the  complaint. 


No.  8,877. 

Meabe  bt  al.  v.  Watson. 

J)ep(»rtmeiU  Two    FiUd  October  ti,  1885,  * 

Jttdokxnt  Rbvebsbd,  on  the  authority  of  Meade  v.  Watson,  a-nU, 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus  count^^ 
entered  in  favor  of  the  defendant.  The  facts  were  similar  to  thbse  in 
Meade  v.  Watson,  aide. 

Wright  dt  Hassen,  for  the  appellants. 
W.  E.  TumeVy  for  the  respondent. 

Seabls,  C.  This  case  involves  precisely  the  same  questions  as 
Meade  v.  Watson,  No.  8,876,  and  the  two  cases  were  submitted  on 
the  same  briefs,  and  a  like  judgment  should  be  entered. 

Beloheb,  0.  C.,  and  Foote,  0.,  concurred. 

By  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  with  directions  to  overrule  the  demurrer 
to  the  complaint. 
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No.  8,487. 

Walkeb  V.  Bbem. 

DepartmaU  Two.    Filed  October  H,  1886, 

Rkfobmation  of  Dbkd— Mistake— Equitablb  Dbfensb— Findings. -—In  an  action  to  re- 
cover certain  land,  the  answer  alleged  a  mistalce  in  drawing  the  deed  from  the  plaintiff  to  the 
defendant,  whereby  the  land  sued  for  was  excepted  from  its  operation,  when,  according  to  the 
agreement  of  the  parties,  there  was  to  be,  and  should  have  been,  only  a  reeervation  of  a  tem- 
porary ri^ht  of  wa^  over  it  The  answer  admitted  that  the  title  to  the  land  in  controversy 
was  still  in  the  plaintiff,  and  asked  that  the  deed  be  reformed  so  as  to  express  the  real  agree- 
ment between  the  parties.  Held,  that  if  a  mistake  was  made  in  drawing  the  deed,  as  alleged, 
that  fact  should  have  been  found  in  clear  and  unmistakable  language,  and,  being  found,  would 
have  constituted  a  defense  to  the  action,  whether  the  court  went  further  and  actually  re- 
formed the  deed  or  not. 

FiNDiNQS— Admitted  Facts.— Findings  should  be  confined  to  the  facts  put  in  issue  by  the 

g leadings,  and,  upon  such  facte  as  are  admitted,  no  findings  are  necessary.     If,  however, 
ndings  are  made  upon  admitted  facts,  they  should  be  in  hannony,  and  not  in  conflict  with 
them. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus  oounty, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts. 

WrigU  &  Hazen,  for  the  appellant. 
W,  E.  Turner,  for  the  respondent. 

BsLOHEB,  CO.  1.  The  demurrer  to  the  answer  was  properly 
overruled.  The  answer  denied  the  plaintiff's  ownership  or  right  to 
the  possession  of  the  land  sued  for,  '^save  and  except  as  hereinafter 
set  forth,"  and  then  set  up  an  equitable  defense.  It  stated  facts 
sufficient  to  constitute  a  defense,  and  as  a  whole  was  not  ambiguous, 
uncertain  or  unintelligable. 

2.  The  findings  do  not  meet  the  issues  raised  by  pleadings.  The 
answer  alleges  a  mistake  in  drawing  the  deed  from  the  j5laintiff  to 
the  defendant,  whereby  the  land  here  sued  for  was  excepted  from 
its  operation,  when,  according  to  the  agreement  of  the  parties, 
there  was  to  be,  and  should  have  been,  only  a  reservation  of  a  tem- 
porary ri^ht  of  way  over  it.  The  answer  admits  that  the  title  to 
the  land  in  controversy  is  still  in  the  plaintiff,  and  asks  that  the 
deed  be  reformed  so  as  to  express  the  real  agreement  between  the 
parties  to  it  at  the  time  of  its  execution.  If  a  mistake  was  made  in 
drawing  the  deed,  as  alleged,  that  fact  should  have  been  found  in 
clear  and  unmistakable  language,  and,  being  found,  would  have  con- 
stituted a  defense  to  the  action,  whether  the  court  went  further  and 
actually  reformed  the  deed  or  not:  Hoppough  v.  Struble,  60  N.  T. , 
430.  &ut  the  finding  was  only  that  ''it  was  agreed^at  the  time  of 
the  sale  by  the  plaintiff  to  the  defendant  that  so  long  as  the  plaintiff 
maintained  and  run  said  ferry  he  should  have  the  right  of  way 
across  said  comer  of  said  land  for  a  road  to  and  from  his  ferry  land- 
ing to  a  point  intersecting  the  county  road,  and  the  reservation 
clause  in  said  deed,  as  set  forth  in  finding  No.  2,  was  inserted  for 
the  sole  purpose  of  reserving  to  plaintiff  &e  said  right  of  waj[  free 
from  all  let  or  hindrance  from  this  defendant,  whust  he,  plaintiff, 
maintained  and  run  said  ferry."  It  was  then  found  ''that  since  the 
thirteenth  day  of  March,  187o ,  plaintiff  has  not  been  the  owner  of  or 


Sup.  Ot.  Gal.]  Lkboh  v.  Gallup.  746 

seized  in  fee  of  the  premises  described  in  plaintiff's  complaint,  or 

any  part  thereof,  and  since  the day  of  March,  1879,  has  not  been 

in  possession  of  or  entitled  to  the  possession  of  said  described  prem- 
ises or  any  part  thereof;**  and  as  conclusions  of  law, ''  that  the  deed 
of  convey ance  from  plaintiff  to  defendant,  as  set  forth  in  finding  No. 
2,  conveyed  the  absolute  title  of  all  the  lands  in  said  deed  described, 
and  that  the  reservation  clause  as  set  forth  in  finding  No.  2,  did  not 
reserve  in  plaintiff  the  legal  title  to  any  portion  of  said  described 
premises,  nor  did  it  entitle  him  to  possession  of  any  portion  of  said 
described  premises,  save  and  except  during  such  time  as  he,  plaintiff, 
was  maintaining  and  running  a  public  ferry  as  established  and  main- 
tained at  the  time  of  the  sale  from  plaintiff  to  defendant. "  Find- 
ings should  be  confined  to  the  facts  put  in  issue  by  the  pleadings 
and  upon  such  facts  as  are  admitted  by  the  pleadings,  and  upon 
such  facts  as  are  admitted  by  the  pleading  no  findings  are  required. 
If,  however,  findings  are  made  upon  admitted  facts,  they  should  be 
in  harmony  with  the  facts  as  admitted,  and  not  in  confiict  with  them. 
'*  A  finding  which  negatives  the  existence  of  a  fact  admitted  by  the 
pleadings  is  a  finding  against  evidence  and  the  judgment  renaered 
thereon  is  erroneous:"  Silvey  v.  Neary,  59  Cal.,  97.  Here  there 
is  no  direct  and  clear  finding  as  to  the  mistake  alleged,  and  the  find- 
ing and  conclusion  as  to  the  operation  and  effect  of  the  deed  are  in 
direct  confiict  with  the  admissions  in  the  answer.  It  follows  that 
the  judgment  must  be  reversed. 

Seasus,  C,  and  Foote,  G.,  concurred. 

By  the  Ooubt.  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  is  reversed. 


No.  8,728. 

Leboh  V.  Gallup  et  al. 

DepartmnU  Tw.    Filed  October  22. 1885, 

Pbohibi  of  Indbmnitt— Liabilitt  of  Pbomisor— Statute  of  Frauds— Exbcutiow.— 
The  defendanto  were  sureties  oo  an  undertaking  on  appeal  from  a  justice's  court.  After  such 
appeal  had  been  dismissed,  they  requested  the  plaintiff,  a  constable,  to  levy  execution  upon 
certain  personal  property,  which  they  stated  belonged  to  the  judgment  debtor.  The  plaintiff 
asked  from  the  defendants  a  bond  of  indemnity  to  secure  him  against  any  damages  he  might 
soatatn  by  reason  of  the  levy  and  sale,  should  they  prove  to  be  wrongful.  The  defendants 
verbally  promised  to  indemnify  him,  whereupon  the  plaintiff  levied  upon  and  sold  the  prop- 
erty under  the  execution,  and  thereby  paid  and  satisfied  the  judgment  in  fulL  Such  property 
did  not  belong  to  the  judgment  debtor,  and  the  plaintiff,  in  an  action  against  him  by  the 
owner,  was  compelled  to  pay  for  the  conversion  tnereof.  The  [plaintiff  thereupon  sued  the 
defendants  upon  their  verbal  promise  of  indemnity.  Held^  that  such  action  could  be  main- 
tained; that  if  the  execution  was  issued  at  the  request  of  the  defendants,  without  the  know- 
ledge of  the  judgment  creditor,  he  ratified  and  confirmed  their  act  in  ordering  it,  when  he  ac- 
cepted the  money  under  it  in  full  payment  and  satisfaction  of  his  judgment;  that  the  interest 
the  defendants  had  in  having  the  execution  satisfied  out  of  the  property  of  the  iudgment 
debtor,  was  a  sufficient  consideration  for  their  promise  of  indemnity,  and  that  such  promise 
was  not  within  the  statute  of  frauds. 

Appeal  from   a   judgment  of  the  superior  court  of  Stanislaus 
county,  entered  in  favor  of  the  defendants.    The  opinion  states  the 
acts. 
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Wright  dt  Hassen,  for  the  appellants. 

W.  E.  Turner^  for  the  respondents. 

Beloheb,  0.  0.  This  is  an  action  on  a  verbal  promise  to  indem- 
nify the  plaintiff,  who  was  a  constable,  for  seizing  and  selling  certain 
personal  property  nnder  an  execution.  The  court  below  sustained 
a  demurrer  to  the  complaint,  and  the  plaintiff  declining  to  amend, 
judgment  was  entered  in  favor  of  the  defendants.  The  appeal  is 
from  that  judgment.  The  facts  of  the  case,  as  they  appear  from  the 
complaint,  may  be  briefly  stated  as  follows: 

In  March,  1875,  one  UDoa  recovered  judgment  f^ainst  one  Soteher 
for  fifty  dollars  and  costs  in  a  justice's  court  in  Stanislaus  county. 
An  appeal  was  taken  from  the  judgment  to  the  county  court,  and  an 
undertaking  to  stay  execution  thereon  was  signed  by  the  defendants 
here,  as  sureties  for  the  appellant,  and  filed  in  the  case.  In  Febru- 
ary, 1878,  the  appeal  was  dismissed.  In  March,  1878,  the  judgment 
remaining  wholly  unpaid,  an  execution  thereon  was  issued  at  the  special 
instance  and  request  of  the  defendants,  and  placed  in  the  hands  of 
the  plaintiff  for  service,  he  being  at  the  time  a  constable  authorized 
to  receive  and  serve  iJie  same.  At  the  time  the  execution  was  is- 
sued, Soteher  had  removed  from  the  state,  and  had  left  no  property 
here,  so  far  as  plaintiff  knew,  subiect  to  seizure  and  sale.  The  de- 
fendants informed  the  plaintiff  tnat  thejr  had  discovered  certain 
personal  property  belonging  to  Soteher  which  was  subject  to  seizure 
and  sale,  and  they  pointed  the  property  out  to  the  plaintiff,  and  de- 
manded that  he,  as  such  constable,  levy  upon  and  sell  the  same 
in  satisfaction  of  the  judgment  and  execution.  The  plaintiff,  inas- 
much as  he  did  not  himself  know  about  the  property,  asked  from  the 
defendants  a  bond  of  indemnity  to  secure  him  against  any  damage 
he  might  sustain  by  reason  of  the  levy  and  sale,  should  they  prove 
to  be  wrongful.    The  defendants  then  assured  the  plaintiff  that  the 

Eroperfrf  belonged  to  Soteher,  and  expressly  promised  him  that  if 
e  would  levy  upon  and  sell  the  property  in  satisfaction  of  the  judg- 
ment and  execution,  they  would  save  him  harmless,  and  indemnify 
him  for  any  damages  he  might  sustain  by  reason  of  the  levy  and 
sale.  The  plaintiff,  in  consideration  of  iihe  defendants'  promise,  and 
at  their  special  instance  and  request,  then  levied  upon  and  sold  the 
property  under  execution,  and  thereby  paid  and  satisfied  the  judg- 
ment in  full. 

In  March,  1879,  one  Willians,  claiming  to  have  been  the  owner  of 
the  property  when  it  was  levied  upon  and  sold,  commenced  an  action 
against  the  plaintiff,  in  the  district  court  for  Stanislaus  county,  to 
recover  the  sum  of  four  hundred  dollars,  the  alleged  value  thereof, 
and  one  hundred  and  twenty- four  dollars  damages.  The  d^efendants 
were  notified  of  the  action,  and,  at  their  request  and  in  their  behidf, 
the  plaintiff  answered  to  the  complaint  and  used  diligence  in  defend- 
ing the  action.  The  case  was  tried  in  May,  1879,  and  judgment  was 
rendered  in  favor  of  Williams,  and  against  the  plaintiff  here,  for  the 
sum  of  five  huadred  and  six  dollars  and  twenty-five  cents  damages 
and  costs. 
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An  appeal  was  taken  to  the  supreme  court  and  the  judj^ent  was 
there  amrmed  in  December,  1880.  In  May,  1881,  an  execntion  on  the 
judgment  was  taken  oat  and  levied  on  the  property  of  this  plaintiff,  and 
in  Jane  following  he  paid  thejadgmentin  fiUl,  amounting  then  to  the 
sum  of  six  hundred  and  thirty  dollars.  The  plaintiff  also  in  defend* 
ing  the  action  necessarily  expended  the  further  sum  of  three  hundred 
and  seyenty-five  dollars  for  counsel  fees  and  other  expenses,  and  he 
claims  to  have  been  damaged  in  the  sum  of  two  thousand  dol- 
lars by  the  seizure  of  his  property  under  the  execution.  In  August, 
1881,  plaintiff  demanded  of  the  defendants  payment  of  the  damages, 
sustained  by  him  as  aforesaid,  but  they  refused  and  have  ever  since 
refnsed  to  pay  the  same.  This  action  was  commenced  in  Decem- 
ber, 1881,  and  the  plaintiff  asks  jcidgment  for  damages 'in  the  sum  of 
three  thousand  and  five  dollars.  We  think  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  tne  court  erred  in 
sustaining  the  demurrer. 

1.  The  execution  on  the  justice  court  judgment  was  issued  '*  at 
the  special  instance  and  re(][uest "  of  the  defendants,  but  it  does  not 
follow  from  that  fact  that  it  was  issued  without  the  knowledge  and 
request  of  the  party  in  whose  favor  it  was  given,  nor,  if  it  was,  that 
the  plaintiff  knew  it  was  so  issued  when  it  was  placed  in  his  hands  for 
service.  And  if  it  was  issued  at  the  request  of  the  defendants,  with- 
out the  knowledge  of  the  judgment  creditor,  he  must  be  held  to 
have  ratified  and  confirmed  toeir  act  in  ordering  it,  when  he  accepted 
the  money  made  under  itin  full  payment  and  satisfaction  of  his  judg- 
ment:   Clarkson  v.  White,  4  J.  J.  Marshall,  629. 

2.  The  defendants  were  sureties  on  the  undertaking  on  appeal, 
and  were  liable  to  be  called  upon  at  any  time  to  pay  the  judgment. 
They  were  interested  therein  in  having  the  money  made  out  of  the 
property  of  the  judgment  debtor.  This  was  a  sufficient  considera- 
tion for  their  promise  to  indemnify  the  plaintiff  if  he  would  levy  upon 
and  sell  under  the  execution  the  property  which  they  pointed  out  to 
him  and  asked  him  to  sell:  Tarr  v.  Northey,  17  Me.,  113;  Train  v. 
Gold,  6  Pick.,  380. 

3.  The  promise  to  indemnify  the  plaintiff  was  not  within  the 
statute  of  frauds.  Under  our  statute,  ''A  promise  to  answer  for 
the  obligation  of  another  in  any  of  the  following  cases,  is  deemed 
an  original  obligation  of  the  promisor,  and  need  not  be  in  writing: 

"1.  Where  the  promise  is  made  by  one  *  *  *  who  has  re- 
ceived a  discharge  from  an  obligation,  in  whole,  or  in  part,  in  con- 
sideration of  such  promise.        ******* 

"  3.  Where  the  promise,  being  for  the  antecedent  obligation  of 
another,  is  made  *  *  *  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party  to  the  antecedent  obli- 
gation, or  from  another  person:"  Civil  code,  sec.  2,794.  Here,  out 
of  the  money  made  by  tne  levy  and  sale,  the  judgment  was  satisfied 
and  the  defendants  were  discharged  from  their  obligation  to  pay  it. 
Their  promise  was,  therefore,  evidently  made  upon  a  consideration 
beneficial  to  them. 
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4.  The  plaintiff  appears  to  have  acted  in  good  faith  in  le^jing 
npon  and  selling  the  property  pointed  oat  to  him.  He  oommittea 
no  willful  trespass,  and  there  is  no  reason,  therefore,  why  the  prom- 
ise to  indemnify  him  should  not  be  enforced:  Stark  v.  Baney,  18 
Oal.,  622;  Coventry  v.  Barton,  17  Johns.,  142;  Stone  v.  Hooker,  9 
Oow. ,  154;  Nelson  v.  Cook,  17  111.,  443;  Avery  v.  Halsey,  14  Pick., 
174. 

The  judgment  should  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrer. 

Sbarls,  C,  and  Foote,  0.,  concurred. 

Bt  the  Coubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment. is  reversed  and  cause  remanded,  with  directions  to 
overrule  the  demurrer  to  the  complaint. 


No.  9,072. 

Bbighmak  v.  Boss. 

DtDoHment  One,    FOed  October  t9,  1886. 

New  Trial—Notioe  or— Time  fob  Cannot  be  Extended.— The  riRht  to  move  for  a  now 
trial  18  statutory,  and  no  power  U  given  to  the  superior  court,  or  a  judge  thereof,  to  extend 
the  time  for  giving  notice  of  such  motion  beyond  the  period  limited  by  section  659 of  theoode 
of  civil  orocedure. 

The  Same— Objection  that  Notice  was  not  Given  in  T^me.— Objection  that  a  notice 
of  motion  for  a  new  trial  is  not  given  in  time  must  be  taken  in  the  court  below,  or  it  will  be 
deemed  to  have  been  waived,  and  the  time  extebded  by  consent  of  parties;  and  such  objec- 
tion cannot  be  raised  for  the  first  time  in  the  supreme  court. 

Claim  and  Deliveby— Justification  of  Taking  undeb  Attachment.— In  an  action  of 
claim  and  delivery,  where  the  property  in  dispute  was  found  in  the  possession  of  a  third  per- 
son, and  was  levied  upon  by  the  defendant,  as  constable,  under  a  wnt  of  attachment  against 
him,  regular  upon  its  face,  issued  by  a  justice  of  the  peace  having  jurisdiction  of  the  sabiect 
matter,  and  in  a  case  where,  under  the  law,  he  was  authorised  to  issue  the  same,  such  writ  is 
admissible  in  evidence  in  justification  of  the  act  of  the  officer  in  making  the  levy,  together 
with  the  summons,  affidavit,  etc.,  in  connetion  with  it. 

The  Same— Evidence  or  Ownebship— Cboss-Examination.— In  such  action,  where  the 
answer  denies  the  plaintiff's  ownership,  and  the  plaintiff  has  given  evidence  tending  to  estab- 
lish the  same,  and  that  the  property  in  question  was  in  possession  of  the  attachment  debtor, 
under  a  contract  of  sale,  the  defendant  has  a  right  to  show,  on  cross-examination  of  the 
plaintiff,  that  the  alleged  contract  of  sale  was,  in  tact,  a  sale  in  prtaenU,  or  that  the  contract 
did  not  include  all  the  goods  levied  upon,  etc. 

The  Saue— J  udoment  Most  be  in  Altebnatiye.— In  such  action,  a  judgment  in  favor 
of  the  plaintiff  must  be  in  the  alternative  form,  required  bv  section  667  of  the  code  of  civil 
procedure,  although  the  property  has  already  been  delivered  to  the  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  of  Stanislaus  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial.     The  opinion  states  the  facts. 

P.  J.  Hazen  and  J.  0.  Simmons,  for  the  appellant. 
C.  C.  Wright  and  JV.  L.  Dudley,  for  the  respondent. 

Seabls,  0.  Action  to  recover  personal  property.  Plaintiff  had 
judgment,  from  which  and  from  an  order  denying  a  new  trial  de- 
fendant appeals.  The  verdict  of  the  jury  was  rendered  and  judg- 
ment entered  thereon  December  7,  1882.    Notice  of  motion  for  a 
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new  trial  was  served  and  filed  December  18,  1882,  more  than  ten 
days  after  verdict  and  judgment,  and  respondent  claims  here  for  the 
first  time,  so  far  as  is  shown  by  the  record,  that  the  motion  came 
too  late,  and  that  the  validity  of  the  proceedings,  so  far  as  involved 
in  the  motion  for  new  trial,  cannot  be  considered. 

1.  A  party  intending  to  move  for  a  new  trial  must,  within  ten 
days  after  verdict,  file  with  the  clerk  and  serve  npon  the  adverse 
party  a  notice  of  snch  intention:  Code  of  civil  procedure,  section 
659. 

2.  The  right  to  move  for  a  new  trial  is  statutory,  and  no  power 
is  given  to  the  superior  court,  or  a  judge  thereof,  to  extend  the  time 
for  giving  notice  of  such  motion.  Section  1,054  of  the  code  of  civil 
procedure  does  not  authorize  such  order. 

8.  Objection,  however,  that  a  notice  of  motion  for  new  trial  is 
not  given  in  time,  must  be  taken  in  the  court  below,  or  it  will  be 
deemed  to  have  been  waived,  and  the  time  extended  by  consent  of 
parties,  and  such  objection  cannot  be  taken  for  the  first  time  in  this 
court:  Patrick  v.  Morse,  64  Oal.,  4fi2;  Gray  v.  Nunan,  63  Oal.,  220; 
Hobbs  V.  Duflf,  43  Oal.,  485;  Hodgdon  v.  Griffin,  56  Oal.,  610. 

It  follows  that  the  objection  of  respondent  is  untenable,  because 
not  taken  in  the  court  below.  Itai)pears  the  action  was  brought  to 
recover  personal  property,  the  furniture  and  fixtures  in  a  restaurant, 
which,  accordinff  to  the  evidence,  plaintiff  had  contracted  to  sell  to 
one  Flanders,  when  the  latter  should  pay  the  purchase  price  thereof, 
until  which  time  plaintiff  was  to  retain  the  title.  Flanders  paid  a 
part  of  the  purchase  price  and  was  placed  in  possession  of  the  fur- 
nitare  and  engaged  in  the  business  of  keeping  a  restaurant,  using 
the  furniture  in  question  therein.  Defendant  denies  plaintiff's  own- 
ership of  the  goods  and  chattels,  avers^  that  plaintiff  took  posses- 
sion of  the  property  under  proceedings  in  claim  and  delivery  in  this 
action,  and  still  retains  such  possession,  and  for  a  further  answer  avers 
that  he  is  a  constable  in,  and  for  Empire  township,  county  of  Stanis- 
laofi,  and  that  as  such  he  levied  upon,  and  took  possession  of  the 
^oods  in  question,  under  and  by  virtue  of  a  writ  of  attachment 
issued  out  of  justice  court,  in  an  action  in  which  one  John  Simon 
was  plaintiff  and  E.  Flanders  was  defendant.  That  the  property  in 
dispute  was  owned  by  Flanders  and  was  taken  from  his  possession 
onder  said  writ,  which  ran  against  his  property,  etc.  Defendant 
first  offered  in  evidence  the  writ  of  attachment,  which  was  objected 
to  as  insufficient  to  justify  him,  as  constable,  in  seizing  the  prop- 
erty without  proof  of  the  regularity  of  the  proceedings  under  which 
it  issued.  The  objection  was  sustained  by  the  court,  whereupon 
the  pleadings,  summons,  undertaking  on  attachment  and  affidavit 
for  attachment,  as  well  as  the  writ,  were  offered  in  evidence. 

Objection  was  made  to  the  sufficiency  of  the  affidavit  for  an  at- 
tachment, which  showed  that  defendant  Flanders  was  indebted  to 
him,  the  said  plaintiff,  in  tiie  sum  of  one  hundred  and  forty-one  dol- 
lars and  fourteen  cento  on  contract,  but  failed  to  show  whether  upon 
an  eoopress  or  implied  contract. 
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The  objection  was  sustained  and  the  papers  excluded,  and  the  rul- 
ings are  assigned  as  error. 

The  first  question  presented  is,  as  to  the  suflSciency  of  a  writ  of 
attachment,  regular  upon  its  face,  to  justify  the  officer  acting  under 
it.  Ministerial  officers  are  presumed  to  know  the  law,  and  are  bound 
at  their  peril,  to  know  the  general  jurisdiction  of  the  courts  whose 
process  they  are  called  upon  to  enforce,  and  if  they  execute  processes 
which  the  court  has  no  jurisdiction  to  issue,  they  are  liable:  Free- 
man on  Ex.,  sec.  100.  If,  however,  a  writ  is  issued  by  the  proper 
officer,  in  due  form,  in  a  case  where  he  has  jurisdiction,  and  author- 
ity to  exercise  jurisdiction  over  the  subject  matter  of  the  writ,  and 
there  is  nothing  on  the  face  of  the  writ,  showing  it  to  be  illegal,  the 
officer  to  whom  it  is  directed  and  whose  duty  it  is  to  execute  it,  may 
do  so,  and  justify  his  acts  thereunder  by  producing  the  writ,  al- 
though, from  some  cause  not  apparent  on  the  face  of  the  writ,  the 
whole  proceeding  is  irregular  or  void:  Freeman  on  Ex.,  sec.  101, 
and  cases  cited.  The  rule  is  the  same  in  case  of  process  issuing  out 
of  courts  of  limited  jurisdiction:  Savercoul  v.  Boughton,  5  Wend., 
170.  "A  sheriff  or  other  ministerial  officer  is  justified  in  the  execu- 
tion of,  and  must  execute,  all  process  and  orders  regular  on  their 
face  and  issued  by  competent  authority,  whatever  may  be  the  defect 
in  the  proceedings  upon  which  they  were  issued:"  Political  code,  sec. 
4, 187.  It  is  said  by  Drake,  in  his  work  on  Attachment  (section  185a) : 
**When  the  officer  attaches  propertv  found  in  the  possession  of  the 
defendant  he  can  always  justify  tne  levy  by  the  production  of  the 
attachment  writ,  if  the  same  was  issued  by  a  court  or  officer  having 
lawful  authority  to  issue  it  and  be  in  legal  form.  But  when  the  prop- 
erty is  found  in  the  possession  of  a  stranger  claiming  title,  the  mere 
production  of  the  writ  will  not  justify  its  seizure  thereunder;  it  rests 
upon  the  officer  to  go  further,  and  prove  that  the  attachment  defend- 
ant was  indebted  to  the  attachment  plaintiff.  If  in  the  attachment 
suit  judgment  was  rendered  in  favor  of  the  plaintiff,  that  will  estab- 
lish the  indebtedness  of  the  defendant;  if  not,  the  officer  must 
otherwise  prove  the  indebtedness,  in  order  to  justify  his  proceeding:" 
Thornburg  v.  Hand,  7  Oal.,  554;  Damon  v.  Bryant,  6  Pick.,  411; 
Kinchey  v.  Stryker,  28  N.  T.,  45;  Horn  v.  Oorvarubias,  51  Oal.,  524; 
Sexey  v.  Adkinson,  34  Oal.,  346.  In  the  case  last  cited,  our  su- 
preme court  held  to  the  doctrine  enunciated  by  Drake  as  above 
quoted,  and  in  very  nearly  the  language  of  that  author. 

In  Babe  v.  Ooyne,  53  Cal,  261,  tiie  writ  under  which  a  sheriff  had 
made  a  levy  and  the  affidavit  on  which  it  was  issued  were  introduced 
in  evidence,  and  this  court  held  that  it  made  out  a  wima  facie  case  of 
justification  of  the  seizure  of  the  property,  notwithstanding  the  affi- 
davit was  originally  insufficient,  and  was  amended  subsequent  to  the 
seizure.  This  was  in  a  case  where  the  property  was  in  possession 
of  the  defendant,  and  was  attached  as  nis  property.  Had  the  affi- 
davit not  been  offered  with  the  writ,  the  ruling  would,  doubtless, 
have  been  the  same. 
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The  reasou  for  distinction  between  oases  where  the  writ  is  levied 
npon  property  iu  possession  of  the  defendant  in  the  writ,  and  where 
the  property  is  found  in  possession  of  a  stranger  to  the  writ,  is 
found  in  the  fact  that  the  defendant  may,  if  the  attachment  has  been 
improYidently  issued,  moye  to  have  it  quashed  or  have  an  action 
upon  the  undertaking,  while  a  third  party,  a  stranger  to  the  writ  and 
the  record,  could  not  be  heard  for  such  purpose;  hence  the  justice 
of  requiring  an  officer  who  takes  property,  not  from  the  defendant 
against  whom  the  writ  runs,  but  from  the  possession  of  a  stranger, 
whom  the  law  presumes  to  own  it,  to  show  not  only  his  writ,  but 
that  it  issued  regularly,  upon  a  valid  demand  against  the  defendant 
named  in  such  writ,  it  follows,  from  these  views,  that  as  the  prop- 
erty in  dispute  was  found  in  the  possession  of  Flanders,  and  was 
levied  upon  by  the  constable,  under  a  writ  of  attachment  against 
him,  regular  upon  its  face^  issued  by  a  justice  of  the  peace,  having 
jurisdiction  of  the  subject  matter,  and  in  a  case  where,  under  the 
law,  he  was  authorized  to  issue  the  same,  that  the  writ  of  attach- 
ment was  admissible  in  evidence  in  justification  of  the  act  of  the 
officer  in  making  such  levy;  and  to  exclude  it  was  error.  It  must  not 
be  understood  tnat  we  hold  the  writ  as  anything  more  than  prima 
facie  evidence  of  the  right  of  the  constable  to  make  the  lev^  and 
take  possession  of  the  property.  If  it  in  fact  belonged  to  plaintiff, 
he  was  entitled  to  recover  upon  proving  the  property  to  be  his.  It 
follows  that  if  the  writ  of  attachment  was  admissible  in  evidence 
when  offered  by  itself,  it  was  equally  admissible  when  offered  with 
the  summons,  affidavit,  etc.,  in  connection  with  it. 

At  the  trial,  plaintiff  was  sworn  as  a  witness  in  his  own  be- 
half, and  gave  evidence  'tending  to  show  that  in  March,  1882,  he 
was  the  owner  of  the  property  in  question  and  entered  into  a  con- 
tract with  Flanders  to  sell  to  him  the  property  for  one  thousand 
dollars,  plaintiff  to  retain  the  title  until  the  property  was  paid  for; 
that  Flanders  paid  or  secured  three  hundred  dollars  of  the  purchase 
money.  Plaintiff  then  rented  to  Flanders  a  restaurant  in  which  the 
property  was  used  and  gave  possession  of  the  personal  property  to 
Flanders,  who  was  to  pay  rent,  interest  on  the  purchase  money  due 
and  to  have  the  personal  property  when  he  paid  for  it.  On  cross- 
examination  the  witness  was  asked  the  following  Question  bv  coun- 
sel for  defendants:  ''  Describe  the  property  whicn  you  sold  to  Mr. 
Flanders.'*  Counsel  for  plaintiff  objected  to  the  question  upon  the 
ground  that  it  was  immaterial  and  irrelevant.  The  objection  was 
sustained  bv  the  court,  and  the  ruling  is  assigned  as  error.  Plaint- 
iff's ownership  of  the  property  was  denied  by  the  answer,  and  hav- 
ing testified  to  such  ownership  and  as  to  a  contract  of  sale  to  Flan- 
ders, under  which  the  latter  was  placed  in  possession,  it  waa  proper 
on  cross-examination,  to  inquire  as  to  the  precise  property  included 
in  the  transaction.  Defendant  had  a  right  to  show  by  the  witness,  if 
he  could,  that  the  alleged  contract  of  sale,  was  in  fact  a  sale  in  pre- 
aenti^  or  that  the  contract  did  not  include  all  the  goods  levied  upon, 
etc.    We  think  the  court  erred  in  sustaining  the  objection. 
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We  find  no  error,  in  the  otl\er  points  made  by  the  defendants, 
upon  the  refusal  of  the  coort  to  permit  the  witness  to  answer  qaes- 
tions  propounded.  Judgment  was  rendered  in  favor  of  the  plaintiff 
for  tiie  possession  of  the  property  desoribed  in  the  complamt,  and 
for  costs,  but  did  not  provide  for  a  recovery  of  its  value,  as  pro- 
vided by  section  667  of  the  code  of  civil  procedure.  The  property 
had  aiieadj  been  delivered  to  plaintiff.  Under  these  circumstances, 
respondent  claims  that  no  injury  was  done  to  appellant  by  a  failure 
to  provide  in  the  judgment  for  a  recovery  of  the  value  of  the  prop- 
erty,  and  his  contention  seems  plausible. 

But  in  Berson  v.  Nunan,  63  Ual.,  650,  it  was  held  that  in  actions 
to  recover  personal  property,  the  judgment  must  be  in  the  alterna- 
tive form  required  by  section  667  of  the  code  of  civil  procedure. 

We  are  of  opinion  the  ludgment  of  the  court  below  and  the  order 
denying  a  new  trial  should  be  reversed  and  a  new  trial  had. 

BsLOHEB,  0.  0.,  and  Foote,  0.,  concurred. 

Bt  the  ooubt.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed  and  cause  remanded  for  a  new 
trial. 

[End  op  Volume  VII.] 
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ACCOUNT. 

I.  QpBir  Acxx>nNT— •AcnoN  on— Iraini  AocRtmro  wnRnr  past  Two  Yxarb.— In  an 
action  on  an  aecoont,  not  r6oii>rocal  in  its  demands,  the  plaintiff  can  only  recover 
for  items  which  aocmed  within  the  la^t  two  yean  prior  to  the  commencement  of 
Boit.    Ovmn,  AdnmMratorf  v.  HamiUon,  AdminietrtUor.    OclL,  419« 

See  Statutb  of  Ldotationb,  6. 

ACCOUNTING. 

1.  AooouMTlNCH-EyXDXirox  BEvnwxD.^In  an  action  for  an  accounting,  the  evidence 
reviewed  at  length,  and  the  decree  ordered  modified  in  accordance  with  the  views 
expressed  in  the  opinion.    Mandaudas  v.  MeUner  et  al.    Or.,  44. 

ACKNOWLEDGMENT. 
See  Dexd,  4. 

ACQUIESCENCE. 
Bee  BouNDABin,  1;  Estoppel.  1. 

ADMIRALTY. 

1.  Adhtra TgT— Salyaob  Seryiois — CoMPSirsATioN  POB. — The  pleadings  of  the  dis- 
trict coort  reviewed  and  held  supported  by  the  evidence;  and  the  decree  of  the 
district  court  affirmed.    Queen  of  the  Pacific,     (  U,  8.  Cir,  Ot.)    Or.,  711. 

See  Assault  and  Beating,  1. 

ADVERSE  POSSESSION. 

1.  Adverse  Possession,  Title  Vested  Under. — Adverse  possession  of  land,  for  the 

period  prescribed  by  the  statute  of  limitations,  vests  a  perfect  title  in  the  pos- 
sessor as  against  the  former  holder  of  the  title  and  all  the  world,  and  entitles  him 
to  all  the  remedies  at  law  or  in  equity  which  are  incident  to  possession  under  writ- 
ten titiiee.    Parker  v.  Metzger  et  al.    Or.,  153. 

2.  Growing  Crops— Adverse  Possession — Attachment.— Crops  raised  upon  land  in 

the  actual,  exclusive  and  adverse  possession  of  a  third  person,  cannot  be  attached 
at  the  suit  of  a  creditor  of  the  legal  owner  of  the  land.  Smith  et  al.  v.  Cunning- 
ham.   Col.,  215. 

2.  Appropriation  op  Watert— Statute  op  Limitations— Evidence  in  Rebuttal. — 
The  plaintiff  claimed  ownership  of  a  certain  water  ri^ht;  the  defendant  denied  such 
ownendiip,  and  set  up  title  under  the  statute  of  limitations;  the  plaintiff  proved  a 
prior  appropriation  of  the  water  right,  in  himself.  Held,  that,  in  order  to  meet  the 
defense  of  the  statute  of  limitations,  evidence  that  the  defendant,  before  any  bar 
of  the  statute  could  have  attached,  had  acknowledged  the  plaintiff's  claim,  and 
sought  to  become  his  lessee  of  the  water  right,  was  relevant  and  admissible  in 
rebuttal.    Ledu  v.  Jim  Tet  Wa.    Cal,  293. 

4.  The  Saks— Instructions. — In  such  action,  it  is  error  for  the  court  to  instruct  the 
JQiv  that  they  might  find  for  the  plaintiff  without  taking  into  consideration  the 
defense  of  adverse  possession.    Id. 

;  VOL.  vn,  1.  75a 
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5.  HoHBSTBAD— Lease  and  Deed  or  by  Husband— Husband  ob  Tenant  Cannot 

Hold  Adyebselt— Possession — Notice.— Plaintiff  and  her  husband,  on  the  thirty- 
first  of  Augosti  1860,  jointly  execnted  a  declaration  of  homestead  on  the  land  in 
controversy,  and  continued  to  reside  thereon  until  1867.  On  September  27, 1871, 
the  husband  executed  a  lease  of  the  premises  to  defendants  for  a  term  of  two  jsars 
from  February  8,  1872.  This  lease  was  duly  aoknowledffed  and  recorded  June  11, 
1872.  On  that  day  the  husband  executed  and  delivered  to  defendants  a  second 
lease  of  the  same  premises  for  a  term  of  ten  years  from  Januaiy  1,  1874,  lease  ac- 
knowledged and  recorded  June  11,  1872.  On  the  twenty -fifth  dav  of  October,  1876, 
said  husband  executed  to  defendants  a  deed  of  c<mveyance  of  aU  the  land  in  ques- 
tion, which  deed  was  duly  acknowledged  and  deUverod  by  the  grantor,  but  never 
recorded.  On  the  twenty-second  day  of  January,  1880,  said  huslMmd  executed  and 
delivered  to  defendants  a  third  lease  of  the  same  premises  for  a  term  of  ten  yean 
from  date,  fhe  lease  was  signed  and  acknowledged  bv  defendants  also,  and 
duly  recorded  at  request  of  defendant  Qarke,  January  31,  1880.  No  consideration 
was  actually  paid  therefor.  The  plaintiff  herein  was  not  a  par^  to  either  or  any 
of  the  leases,  or  to  the  deed  of  conveyance,  and  had  no  knowledge  of  the  execu- 
tion, or  existence  of  said  deed,  until  after  the  death  of  her  husband,  in  1882.  De- 
fendants entered  into  possession  under  their  first  lease,  and  have  ever  since  retained 
such  possession,  usin^  the  land  for  grazins  and  other  purposes,  of  which  possession 
by  defendants,  plaintiff  was  cognizant.  Jfeld,  that  until  the  delivery  of  the  deed, 
the  defendants,  as  tenants  of  the  husband,  were  estopped  from  denving  his  title; 
that  the  locus  in  quo  being  a  homestead,  the  husband  could  not  bold  the  same  ad* 
versely  to  his  wife,  and,  consequently,  the  defendants  could  not  claim  adversely  to 
her;  that  the  defendants,  having  entered  into  possession  under  the  leases,  could  not 
claim  adversely  to  her,  during  the  continuance  of  the  terms,  as  she  never  had  any 
actual  or  constructive  notice  of  the  defendants'  deed,  or  possession  begun  thereun- 
der.   Mauldm  v.  Cox  et  aL    Cal,  381. 

6.  Advebse  Possession — ^Essential  Elements  of — Statute  of   Limitationb.— An 

essential  element  of  the  adverse  possession  which  will  set  the  statute  of  limita- 
tions in  motion  is,  that  it  be  open  and  notorious,  as  well  as  continuous;  it  must  be 
of  such  a  character  as  to  operate  as  a  notice  to  tne  holder  of  the  true  title  that  pos- 
session is  held  under  a  claim  of  right.  The  acts  of  the  possessor  should  indicate 
clearlv  that  he  holds,  not  for  the  true  owner  or  in  subordination  to  his  title,  but  for 
himself  and  in  opposition  to  such  owner.  The  acts  should  be  such  as,  when  proven 
or  admitted,  will  establish  an  otM^er  of  the  owner.  He  must  be  entitled  to  maintain 
an  action  before  the  statute  of  limitations  will  run  against  him.  He  has  a  right, 
also,  to  be  reabonably  informed  of  the  claim  set  up  against  him,  either  by  acts  or 
words,  before  the  statute  will.run,  and  if  the  acts  of  the  party  in  possession  are  of 
such  a  character  as  reasonably  to  indicate  to  the  owner  that  the  holding  is  not  ad- 
verse, but  in  subordination  to  the  title,  the  statute  will  not  run.    Id, 

See  Statute  of  Limitations,  1-7;  Water  and  Water  Rights,  9. 

AFFIDAVIT. 
See  Appeal,  7,  8;  Summons,  1. 

ALASKA. 

1.  Alaska  not  an  Indian  Oountrt — Offense  against  Indian — Jurisdiction  op  Dis- 
trict Court.  —  The  territorv  of  Alaska  is  not  "  Indian  country,*'  within  the  mean- 
ing of  thst  term,  as  used  in  the  acts  of  congress;  and,  consequently,  the  district 
court  of  the  district  of  Alaska  has  jurisdiction  to  try  an  Indian  for  an  offense  com- 
mitted by  him  against  another  Indian  in  such  territory,  prior  to  the  act  of  March  3, 
1885.     United  Statea  v.  Kie.     {U.  8.  Dist,  CL)    Alaska,  6. 

See  Jurisdiction,  2,  4. 

AUEN. 

1.  Alien,  Who  is— May  Inherit  Propertt. — A  person  bom  in  Ireland,  who  has  al- 
ways resided  there,  and  never  been  in  the  United  States,  is  an  alien,  and  as  such  is 
eatitled  to^  inherit  property  in  this  state.  Lyons  et  al.  v.  State  o/CaU/ornia,  Cat, 
365. 


Iin>EX«  756 

2.  Thb  8amb— Nbkd  not  oomx  ik  Pxbson  to  Claim  Propxbtt.— Under  aeotioiu  672 

and  1,404  of  the  oiTil  code,  and  1,272  of  the  code  of  oivil  procedure,  a  non  reaident 
alien  can  take  poperty  in  tlua  state  by  sncceflsion,  although  he  does  not  come  here 
in  penon  to  claim  the  same.  Id. 
S.  Nov  RxsimifT  Alixn  mat  Asbiok  Riohts  nr  iNHXBiTAiros.— A  non  resident  alien 
mmj  sell  his  interest  in  the  property  of  an  estate,  which  he  has  inherited,  and  his 
assignee  may  appearand  clami  it,  under  section  1,272  of  the  code  of  civil  procedure. 
Carratco  y.  State  x^CaHtforma.    Oal^  874. 

ALIMONY. 
See  jyrrowsE,  1. 

ABIENDMENT. 

1.  PoSTPOMtMXNT  OF  T&IAI^— AmENBMKNT  TO  AnSWXR— DlSC&BTION.— It  is  Within  the 
discretion  of  the  court  to  refuse  a  second  postponement  of  the  trial,  or  to  refuse  an 
amendment  to  the  answer  asked  for  at  the  trial.    Levy  v.  Baldwin,    Col.,  215. 

a.  Amkkdmxnt  to  Plbadcvos— DiscBXTiON^ABUSSor.^The  allowance  of  amendments 
to  pleadings  is,  in  general,  largely  in  the  discretion  of  the  trial  court,  but,  under  the 
circumstances  of  this  case,  and  especially  from  the  fact  that  the  attorney  for  the 
plaintiff  received  a  copy  of  the  amended  answer  as  filed,  without  objection  or  pro- 
test, until  after  the  trial  had  commenced,  held,  that  the  discretion  of  the  trial  court, 
in  refusinffto  allow  the  defendant  to  amend  its  answer,  had  been  abused.  Lower 
King's  B.  W,  D,  Co.  v.  King's  R,  <fc  F,  C,  Co.    Cal.,  600. 

3.  Amendment— Striking  Out  Name  of  Defendant — Judgment  of  Dismissal. — A 

plaintiff,  who  consents  to  an  amendment,  strikinff  out  the  name  of  a  party  defend- 
ant, is  entitled,  after  a  demurrer  has  been  filed  for  the  non- joinder  of  such  party, 
to  have  him  made  a  party  by  an  order  of  court.  Such  judgment  of  dismissal  is  not 
a  judgment  upon  the  merits,  under  section  151  of  the  practice  act,  and  i^ot  a  bar  to 
further  proceedings.     James  v.  Lepori.     Nev.,  543. 

See  JuDGifSNT,  6,  7;  Removal  of  Causes,  2. 

APPEAL. 

1.  Appeal  from  Sevibal  Orders  on  Same  Subject. — An  appeal  from  several  orders 

made  in  insolvency  proceeding,  all  relating  to  the  same  subject,  will  be  considered 
as  one  appeal,  requiring  but  one  undertaking.    Edgecomb  y.  His  Creditors.  JNFev,,  97. 

2.  Appeal  from  Recorder's  Court— City  of  Corvallu. — An  appeal  lies  from  the 

recorder's  court  of  the  ci^  of  CorvaUis,  in  adjudications  upon  city  ordinances.  The 
decision  in  Sellers  ▼.  CJonrallis,  5  Or.,  273,  followed,  but  not  approved.  Oity  qf 
CorvalUsY.  Stock.    Or.,  115. 

3.  Judgment— Appeal— Execution  Sale— Trespass  —  Damages.— Under  section  356 

of  the  code  of  1877,  an  appeal  by  one  of  two  judgment  debtors  stays  all  proceedings 
on  the  judgment.  If,  however,  pending  such  appeal,  property  of  the  judgment 
debtor  be  sold,  under  such  judgment,  and  the  execution  sale  be  ratified  by  the 
debtor,  the  only  damages  he  can  recover  in  an  action  for  the  taking  of  such  prop- 
erty, is  the  difference  between  its  real  value  and  the  amount  for  which  it  was  sold 
upon  the  execution.    McCoy  v.  Wilson.     Col.,  94. 

4.  Appeal  from  Order  made  after  Judgbient— Stat  of  Bxecution  on  Judgment. — 

On  an  appeal  from  an  order  made  after  final  judgment  when  no  appeal  is  taken  from 
the  judgment  the  supreme  court  has  no  power,  under  section  949  of  the  code  of  civil 
procedure,  to  order  a  stay  of  execution  on  the  judgment  not  appealed  from.  CarU 
V.  Charles  et  al.     Cai.,  606. 

5.  Entry  of  Judgment  Essential  to  Appeal. — ^An  appeal  from  the  judgment  cannot 

be  considered  if  the  record  shows  no  entry  of  it.    Meysan  v.  Chabrie.    Cal.,  213. 

6.  Motion  to  Vacate  Judgment  —  Papers  Used  on  Must  be  Authenticated. — An 

order  on  a  motion  to  vacate  a  judgment  by  default,  will  not  be  reversed  on  appeal 
when  the  record  contains  no  authentication  of  any  papers  or  documents  used  on  the 
hearing  of  such  motion.    Id. 

7.  An  Affidavit  cannot  be  Considered  on  Appeal,  if  it  be  not  contained  in  the  state- 

ment^or  bill  of  exceptions.    Clanton  v.  Coward,    CoL,  363. 
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8.  Motion  to  Dissolve  Attaohmxnt—Affidavits  must  bb  Idbntifibd.— AffidAvits 

used  on  a  motion  to  cUssolvean  attachment,  are  not  part  of  the  judgment  roU,  and 
will  not  be  oonsidered  on  appeal,  unless  embodied  in  a  bill  of  exceptions,  or  inden- 
tilled  by  the  clerk.    Brwormg  v.  Browring,     Utah^  379. 

9.  Statemskt  on  Appbal— Cektitigation  ov. — ^A  statement  of  facts,  in  an  wpeal  taken 

under  the  act  of  1883,  must  be  certified  as  containing  all  the  material  »cts  ia  the 
cause.    Otherwise,  it  will  be  stricken  out.    Collins  v.  (My  o/SeaUle.     Wcuh^  461. 

10.  An  AssiONinsNT  or  Errob  will  not  be  Oonsidkrbd,  unless  it  has  been  served  upon 
the  adverse  party,  or  his  attorney.     Id, 

11.  Statement  on  Appeal— Must  Contain  all  of  EviDENCE.^When  the  statement 
on  appeal  does  not  purport  to  contain  all  the  evidence,  the  appellate  court  will  not 
consider  an  objection  that  the  findings  are  not  sustained  by  the  evidence.  CuUum 
V,  Paul    Ariz,,  702. 

12.  Appeal  Under  Act  of  1883— Evidence,  How  Brought  Up.— Where  a  case  is  im- 
pealed,  under  the  act  of  1883,  the  evidence  taken  in  the  lower  court,  must  be 
brouffht  up  in  compliance  with  the  provisions  of  that  act.    Ifeeier  v.  Qarddta  et  al. 

13.  Criminal  Law— Appeal— Jurisdiction  Must  Appear  of  Rboobd. — ^In  criminal 
cases,  the  jurisdiction  of  the  supreme  court  must  be  determined  from  the  record, 
and  not  from  extraneous  matters.    People  v.  Fennel.     Uialt,  249. 

14.  Dismissal  of  Appeal— Peefeoting  Appeal.— After  an  appeal  has  been  diBmissed 
for  want  of  jurisdiction  appearing  on  the  record,  the  appellant  will  not  be  permitted 
to  send  to  the  court  below  and  perfect  his  appeial,  when  no  such  request  was  made 
on  the  motion  to  dismiss  the  appeal.     Id, 

15.  Appeal— DiSBfissAL— Assignment  of  Errors.— An  appeal  in  an  action  at  law, 
brought  under  the  act  of  1883,  will  be  dismissed  if  the  plamtiff  in  error  fails  to  serre 
a  copy  of  assignment  of  errors  on  the  adverse  party  within  the  time  limited  by  rule 
5,  of  the  supreme  court.    Parker  v.  D^  Acres,     Wash.,  457. 

16.  An  Appeal  will  be  Dismissed  if  the  Notice  Thereof  is  not  Signed  by  the 
attorney  of  record  of  the  appellant.    Harrigan  v.  BoUe,     CaL,  629. 

17.  Appeal— KoTiCE  of  Must  be  Served.— In  the  absence  of  a  voluntary  appearance, 
an  appeal  by  one  of  two  beaten  parties  is  ineffectual,  unless  the  noUoe  of  appeal 
be  served  on  the  other.    Parker  etal.y.  Denny.     Wdsh.,  545. 

18.  The  Same— Certificate  that  Whole  of  Evidence  is  in  Transcript. — ^The  su- 
preme court  does  not  obtain  jurisdiction  of  an  appeal  unless  the  transcript  contains  a 
certificate  that  the  whole  of  the  evidence  is  embodied  in  it.     Id, 

19.  Appeal— Notice  of  must  be  Served  on  all  Adverse  Parties— Partttion.— 
An  appeal  from  an  interlocutorv  decree  in  partition  will  be  dismissed,  if  the  notice 
thereof  was  not  served  upon  all  of  the  adverse  parties.  Luco  v.  CommerekU  Bank 
of  San  Diego.     Cal,  710. 

20.  An  Appeal  will  be  Dismissed  if  the  Transcript  Faii^  to  Show  that  notice 
of  appeal  was  filed  with  the  clerk  of  the  court  in  which  the  judgment  appealed 
from  was  entered.    Sayward  v.  Ouye  ei  cU.     Wash,,  459. 

21.  Judgment — ^Notice  of  Appeal — Entry  df. — ^Where  judgment  and  notice  of  i^ 
peal  are  entered  in  the  journal  of  the  court  upon  the  same  day,  it  wiU  be  presumed 
that  the  notice  of  appeal  was  not  given  until  after  judgment.  Paget  Sound  Iron 
Company  v.  Worthington  Bros.     Wash.,  462. 

22.  Dismissal  of  Appeal— Assignment  of  Errors. — An  aopeal  will  not  be  dimissed 
on  the  ground  that  no  assignment  of  errors  has  been  made  or  served,  if  the  record 
contains  a  proper  assignment  of  errors,  with  a  proper  return  of  service,  although 
the  clerk  omitted  to  mention  such  assignment  mnis  certificate  to  the  transcript.  Id. 

28.  Statement  of  Facts  mat  Include  Exceptions  taken  at  Trial.— A  statement 
of  facts,  in  an  appeal  under  the  act  of  1883,  may  include  everthing  material  that 
transpired  in  the  cause,  nor  otherwise  a  part  of  the  record.  Exceptions  reserved, 
need  not  be  embodied  in  a  regular  bill  oi  exceptions.    Id. 

24.  The  Same— Notice  of  Settlement  of  Statement.— Under  such  act,  the  party 
giving  notice  for  the  settlement  of  the  statement  of  facts,  need  not  serve  upon  the 
adverse  party  a  copy  of  the  proposed  statement.    Id, 
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26.  l9afXBi70noMB  will  not  be  Gonbidxbkd  on  Appxal^  unlew  they  are  contained  in 
the  statement  of  facts,  or  in  a  bill  of  exceptions.    Id, 

M.  A  Statbmxnt  or  Facts  ht78T  be  Cebtifibd  or  iDENTrriBD  as  the  statement  of 
facts  in  the  cause,  otherwise  it  will  be  stricken  from  the  transcript.    Id, 

27.  Mandamus  against  Gottntt  AtTDttos— Unbeetakino  on  Appeal  bt  Defendant 
MAT  BE  Dispensed  With. — ^In  proceedings  for  a  writ  of  mandate  against  a  coonty 
auditor,  to  compel  him  to  issue  a  warrant  upon  tiie  county  treasurer,  for  the  pay- 
ment of  a  certain  sum  of  money,  the  defendant  does  not  act  in  his  iudiTiaual 
capacity;  and  in  an  appeal  by  him  to  the  supreme  court,  the  court  may,  under  sec- 
tion 946  of  the  code  of  civil  procedure,  dispense  with  an  undertaking  on  appeal. 
Scheerer  v.  Edgar,  Auditor,  etc.    CaL,  365. 

28.  Criminal  Law — Order  Granting  New  Trial— Appeal.— An  order  granting  a 
defendant  a  new  trial,  in  a  criminal  case,  will  not  be  disturbed  on  aopeal,  unless 
the  prosecution  makes  a  very  plain  showing.    People  v,  McGinn,    Ccu.,  362.- 

29.  Transcript  on  Appbai^— Time  for  Filino.-^A  transcript  on  appeal,  filed  on 
August  5,  1885,  is  filed  within  the  time  limited  by  rule  2  of  the  supreme  court, 
when  the  notice  of  appeal  was  filed  on  June  3,  the  bill  of  exceptions  settled  on 
July  I,  and  filed  on  July  2.  *  Morton  v.  Bommguci,    Cat,,  709. 

30.  Appeal  Held  Without  Merit,  and  motion  to  dismiss  denied.  Parker  v,  Bemal 
et  al.     CaL,  214. 

See  Appearance,  1;  Costs,  2;  Divorce,  1;  Findings,  3;  Habeas  Corpus,  1;  Injunc- 
tion, 4;  Insolyenct,  6,  7;  Justice's  Court,  1-6;  New  Trial,  4,  12;  Removal  of 
Officer,  1. 

APPEARANCE, 

1.  General  Appearance— Notice  to  Dismiss  Appeal.— A  brief,  in  which  appellees  call 
attention  to  the  nature  of  the  action,  to  the  character  of  the  process  by  which  the 
action  is  brought  to  the  supreme  court,  and  which  contains  a  notice  that  the 
appellees  will  move  to  dismiss  the  appeal  for  the  reasons  stated,  will  not  be  con- 
strued as  a  general  appearance.      Wilaon  v.  Wardet  al.     Wash,,  460. 

ASSAULT  AND  BEATING. 

1.  Admiralty  Bulb  16— Assault  and  Beating — Remedy  for  is  in  Personam.- Under 
admiralty  rule  sixteen,  the  ship  cannot  be  proceeded  against  in  rem,  in  any  case 
the  gravamen  of  which  is  an  assault  or  beatmg.  The  remedy,  in  such  case,  is  by 
an  action  tn  pereonam  against  the  owners.  Smith  et  al,  Libellanta  v.  The  Ship 
*' Challenger,^    Wash,,  m, 

ASSIGNMENT. 

1.  ASSIONMKNT  OF  ChOSB  IN   ACTION— ASSIGNEE  MaT  SuB— AmOUNT  OF  ReOOVXRT. — 

II  a  chose  in  action  is  transferred  by  an  assignment  absolute  in  tarn,  though  as 
•eooritv  CDly,  for  a  debt  less  in  amount  than  the  sum  due,  or  to  become  due, 
upon  the  instrument  assigned,  the  assignee  may  sue  thereon  in  his  own  name,  and 
is  not  limited  to  recover  only  the  sum  due  him  from  the  assizor,  but  may  recover 
the  whole  amount  due  thereon,  being  in  turn  responsible  to  his  assignor  for  any  ex- 
cess.   Qifnoechio  v.  Amador  C,  <6  M.  Co,,  and  Bright  et  al,,  Intervenore,    Cal,,  525. 

t.  The  Same— Instrument  Sued  on  Construed.— The  instrument  in  suit  was  an  agree- 
ment between  the  defendant  and  the  Moore  Mining  Company,  by  the  terms  of 
which  the  defendant  agreed  to  furnish  water  to  the  mining  company  for  five  years, 
to  run  a  quartz  mill,  at  a  fixed  price  per  inch,  to  be  supplied  through  a  ditch  to  be 
constructed  by  the  mining  company.  The  latter  was  to  be  paid  the  expense  of 
building  the  ditch,  by  the  defendant,  in  water,  and  in  case  working  the  quartz 
mill  was  abandoned  before  such  pajrment  was  received  the  defendant  was  to  pay 
the  expense  of  building  the  ditch,  in  cash,  from  the  net  proceeds  of  water  run 
throuffh  and  sold  from  such  ditch.  The  ditch  was  constructed  and  delivered  to  the 
defendant.  Before  the  mining  company  had  been  paid,  it  abandoned  working  the 
quartz  mill.  Held,  that  the  ditch  was  the  proper^  of  the  defendant,  and  not  an 
appurtenant  to  the  quartz  mill;  that  the  rights  of  the  mining  company,  under  the 
contract,  were  assignable,  and  had  been  properly  assigned  to  the  plaintiff.    Id, 

3.  Contraot— Assignment  of  Indebtedness — Order.— Appellants  held  a  contract  for 
grading  on  a  railroad.    They  sublet  a  part  thereof  to  one  Chs^n,  and  he  sublet  a 
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part  of  hiB  lab-oontract  to  the  respondent,  McBride.  Upon  the  oompletioii  of  hit 
work,  McBride  applied  to  Ohaffin  for  his  pav.  Aa  the  contract  j^ce  of  hia  work 
was  the  same  as  the  price  Ghaffin  was  to  get  horn  anpellants,  Chamn  agreed  to  sign 
over  to  McBride  the  amount  he  was  to  be  paid  for  that  work.  The  appeUants  were 
notified  of  this  arrangement,  and  assented  to  it.  In  pnrsnanoe  thereof,  the  follow- 
ing order  was  executed : 

"Chatpin's  Camp,  0.  S.  L.  B.  R.,  Idaho. 
<*C.  W.  Collins  &  Co. :  Please  pav  to  B.  H.  McBride  for  mdinff  from  station  4,166 
to  station  4,205,  on  the  293d  mile  of  the  Oregon  Short  Line  Railroad,  less  three 
hundred  and  thirty-seven  dollars  and  thirty-four  cents,  and  book  account,  and 
obliffe  H.  A.  Chaipik." 

HMt  That  such  order  was  an  assignment  of  the  indebtedness  dueChaffin;  thatit  was 
not  indefinite,  for  failing  to  state  the  specific  sum  to  be  paid.  McBride  v.  CoUm 
et  ai.     Utah,  247. 

See  AuKN,  3;  Contemft,  6. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  AssiONBE  POR  Bbnepit  OP  C&KDiTORS — ^Mat  Sux  IN  OwN  Namk. — ^An  assignee  for 

the  benefit  of  creditors  can  maintain  an  action,  in  his  own  name,  to  recover 
possession  of  the  property  assigned;  he  is  not  required  to  sue  as  assignee.  CoUum 
V.  Paid,    Ariz.,  702. 

2.  Assent  op  CBSDrross  Pbxsomed  to  Assignment. — In  the  absence  of  evidence  of 

dissent,  the  assent  of  creditors  is  presumed  to  a  general  voluntary  assignment  for 
their  benefit,  without  preference  or  restrictions.    Id, 

3.  A  Finding  that  a  Person  was  Insolvent,  presupposes  that  he  has  creditors.     Id. 

4.  AsSIGNBfENT  POR  BSNEPIT  OP  CREDITORS    PASSES  PROPERTY  IN  ANOTHER  StaTS.— A 

voluntary  assignment  for  the  benefit  of  creditors  which  is  valid  in  the  state  where 
the  owner  resides,  will  be  held  to  pass  personal  property  included,  the  «ftM  of  which 
is  in  another.     Ca/mpbeU  v.  Col.  C.  ds  I.  Co.     Col.,  32. 

5.  The  Same — Assignment  must  Include  all  Property. — A  voluntary  assi^ment 
for  the  benefit  of  creditors,  under  section  68  of  the  general  statutes,  must  include 
the  entire  estate  of  the  insolvent,  otherwise  it  is  invalid.  This  rule  applies  al- 
though the  property  omitted  from  the  assignment  is  situaled  in  another  state,     fd. 

ATTACHMENT. 
See  Adverse  Possession,  1;  Appear  8;  Claim  and  Delivert,  1. 

ATTORNEYS. 

1.  Disbarment  op  Attornxt— Previous  Conviction  op  Crime  not  Nbcbssart— 

Power  op  Supreme  Court. — The  supreme  court  has  power,  under  section  287  of 
the  code  of  civil  procedure,  to  disbar  an  attorney  for  official  misconduct^  in  fnuidu- 
lentljr  appropriating  to  his  own  use  moneys  collected  by  him  for  his  client.  In  "Uie 
exercise  of  this  power  the  court  deals  with  the  attorney  onlv  as  an  officer  of  the 
court  in  investigating  charges  against  him  for  the  purpose  of  determining  whether, 
under  the  proofs,  he  is  a  fit  person  to  be  allowed  to  continue  to  practice  as  an  at- 
torney and  counselor  in  the  courts,  under  the  license  which  nas  been  granted 
him,  and  not  for  the  purpose  of  adjudging  whether  he  is  guilty  of  the  commission 
of  a  crime  for  which  ne  ought  to  be  convicted  and  punished.  That  can  only  be 
done  in  a  criminal  court  of  competent,  jurisdiction  by  due  process  of  criminal  law. 
Previous  conviction  of  a  crime  is  not  necessary  to  a  proceeding  to  disbar  an  attor- 
ney.   In  re  W.  B,  TreadweU,     CaL,  283. 

2.  The  Same. — The  evidence  reviewed  and  held  that  the  respondent  was  guilty  of  pro- 

fessional misconduct  as  charged.    Id. 

3.  Attorney  Wrongpully  Withholding  Property  op  Client — Disbarmxnt. — An 

attorney  who  receives,  in  his  official  capacity,  any  money  or  property  belonging  to 
his  client,  and,  upon  demand  therefor  and  tender  of  his  fees,  refuses  or  ne^ects  to 
pay  over  the  same,  will  be  disbarred,  under  section  74  of  the  general  statutes,  al- 
though, after  the  institution  of  proceedings  for  disbarment,  he  may  have  paid  the 
money  wrongfully  withheld.    People  ex  n3.  WhUtemore  v,  RyaUs.    Col,,  23. 
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4.  DiSBABHENT  OT    AtTORITST — SWBABING    TO    LeOAL  EfFEOT    OF    STIPULATION.— On 

January  7,  1885,  the  supreme  court  made  an  order,  referring  the  settlement  of  a  bill 
of  exceptions  to  a  certain  ludge.  Subsequently,  the  attorneys  for  the  parties  inter- 
ested, ot  wjiom  the  respondent  was  one,  entered  into  a  stipulation  for  the  continuance 
of  the  hearing  of  the  settlement  of  the  bill  of  exceptions.  Thereafter  amotion  waa 
made  in  the  supreme  court  to  set  aside  the  order  of  reference  of  January  7,  1885. 
That  motion  was  contested  by  the  respondent,  who  filed  an  affidavit  in  which  he 
stated  that  it  had  been  stipulated  that  the  bill  of  exceptions  should  be  settled  by  the 
judge.  On  the  argument  of  the  motion  the  respondent,  in  reply  to  a  suggestion 
that  the  stipulation  was,  or  might  have  been,  a  stipulation  merely  to  contmue  the 
hearing,  replied:  "No;  the  stipulation  is  as  stated  in  the  affidavit.''  Held,  that 
the  evidence  did  not  show  that  the  respondent  intentionally  made  a  false  statement 
for  the  purpose  of  misleading  the  court,  and  that,  consequently,  he  ought  not  to  be 
disbarred.    In  re  DUbarment  qf  Houghton.    Cat.,  567. 

5.  The  Practtioe  or  Swearing  to  the  Legal  Effect  of  Written  Statements,  in 

the  form  of  a  positive  averment,  commented  upon  and  condemned.     Id. 

See  Ck)NTBB«PT,  5;  Coeporations,  7. 

BALLOT. 
See  Election,  1-5. 

BONDS. 
See  Montgomery  Avenue  Bonds. 

BOUNDARIES. 

1.  BoxTNDABiBS— Acquiescence  in  Division  Line — Parol  Agreement  to  Change- 

Statute  of  Frauds.— Where  two  adjoining  owners  of  land  agree  upon  their 
boundary  line,  and  a  division  fence  is  erected  Tupon  the  same  and  acquiesced 
in,  and  possession  held  in  accordance  therewith,  for  a  sufficient  length  of  time 
to  create  a  title  by  adverse  possession,  a  subsequent  parol  agreement  between 
the  owners,  by  which  a  survevor  was  employed  to  run  the  division  line  between 
them,  which  line  was,  thereafter,  to  constitute  the  boundary,  is  within  the  statute 
of  fn&uds,  and  not  binding.    Sharp  v.  Blahkenship.    GcU.,  428. 

2,  Division  Fence — Adjoining  Proprietors — Prescription — Estoppel. — Adjoining 

owners  of  land,  who  erect  a  division  fence  alouff  their  supposed  boundary  line,  un- 
der an  agreement  that,  upon  the  discovery  of  the  true  boundary,  the  fence  shall  be 
changed  so  as  to  comply  therewith,  acquire  no  rights  as  against  each  other,  by  rea- 
son of  the  erection  of  such  fence,  either  by  prescription  or  estoppel,  until  the  true 
boundary  has  been  determined.     Qtdnn  v.  WindmUler.     Cal,,  518. 

See  Estoppel,]. 

BRIBERY. 
See  Election,  7. 

BRIEFS. 

See  Appearance,  1;  Points  and  Authorities. 

BURGLARY, 

1.  Criminal  Law— Burglart— Petit  Larceny— Prior  Conviction.— The  defendant 
•  was  accused,  by  information,  of  the  crime  of  burglary,  and  was  convicted  of  bur- 
glary in  the  first  degree,  and  sentenced  to  fifteen  years'  imprisonment  in  the  state 
prison.  The  information  contained  a  charge  that  the  defendant  had  been  previonslv 
convicted  of  petit  larceny.  On  the  trial  the  defendant  pleaded  guilty  of  such 
charge,  and  no  evidence  was  introduced  to  prove  the  same,  nor  any  verdict  rendered 
thereon.  Held,  that  upon  the  conviction  for  bur^larv  in  the  first  decree,  the  de- 
fendant might  have  been  sentenced  to  fifteen  years  m  the  state  prison  independent 
of  the  former  conviction  for  petit  larceny;  that  the  proceedings  as  to  petit  larceny 
may  be  disregarded,  and  the  judgment  stand.  People  v.  King,  12  Pac.  Coast  Law 
Jour.,  322,  distinguished.    People  v.  Mason.    OaL,  172. 
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CANCELLATION. 
Bee  EviDENCB»  13. 

CERTIORARI. 

1.  Writ  of  Review — Jubisdiction. — A  writ  of  review  does  not  lie  to  review  tiie  ao» 

tion  of  a  court,  in  a  proceeding  in  which  it  had  acquired  jnrifldiction.  Hmes  v. 
Hoadhouae,  Justice  of  the  Peace.    Col.,  422. 

2.  Settlement  of  Admin  istkatob's  Accounts— ^Wbit  of  Review.— Where  an  Grder 

aettlinff  the  first  annual  account  of  an  administrator  has  been  made,  a  subsequent 
order  that  such  account  should  be  again  gone  into  in  connection  with  the  adminis- 
trator's second  annual  account,  cannot  be  reviewed  on  a  writ  of  review.  Hfnd^eli 
V.  Superior  CouH  qf  Tulare  County,     Col,,  709. 

CHECK. 

1.  Action  on  Check— Demand  and  Notice  Must  be  Alleged.— In  the  complaint 
against  the  drawer  of  a  bank  check  or  bill  of  exchange,  it  is  necessary  to  aver  either 
demand  and  notice  to  the  drawer  of  non-payment,  or  such  facts  as  would  excuse  de- 
mand and  notice.    DowUng  v.  Hunt    Ariz.,  18. 

See  CoNSPiBAGT,  2. 

CHINESE  RESTRICTION  ACT. 

1.  Chinese  RssTBicriON  Act— Chinese  Denied  Right  to  Land— Habeas  CoBruB.— 

A  Chinese  person,  on  board  of  a  vessel  recently  arrived  at  the  port  of  San  Fran- 
cisco, from  which  he  is  not  permitted  to  land,  is  restrained  of  his  liberty  within  the 
meaning  of  the  habeas  corpus  act,  and  is  entitled  to  have  the  lawfulness  of  such  re- 
straint inquired  into  and  determined  on  habeas  corpus.  In  re  Jung  Ah  Inrng,  om 
Habeas  Corpus;  In  re  Jung  Ah  Hon,  on  Habeas  Corpus.    {U.  8.  Dist.  Ct,)    Cal^  096. 

2.  The  Same — Coubt  Not  Bound  by  Detebmination  of  Collectob. — ^llie  fact  that 

the  collector  of  the  port,  acting  under  the  direction  of  section  9  of  the  Chinese 
restriction  act  of  1882,  has  alr^y  investigated  and  passed  upon  the  petitioDen' 
right  to  land,  does  not  deprive  the  court  of  jurisdiction  to  determine  whether  such 
restraint  is  lawful.    Id» 

See  Habeas  Cobpus,  1,  2. 

CHOSE  IN  ACTION. 
See  AflsiGiTMENT,  1,  2. 

CLAIM  AND  DELIVERY. 

1.  Claim  and  Delivebt— Justification  of  Taking  undeb  Attachment. — ^In  an  ac- 

tion of  claim  and  delivery,  where  the  property  in  dispute  was  found  in  the  posses- 
sion of  a  third  person,  and  was  levied  upon  by  the  defendant,  as  constable,  under  * 
writ  of  attachment  against  him,  regular  upon  its  face,  issued  by  a  justice  of  the 
peace  having  jurisdiction  of  the  subject  matter,  and  in  a  case  where,  under  the 
Law,  he  was  authorized  to  issue  the  same,  such  writ  is  admissible  in  evidence  in  joa- 
tification  of  the  act  of  the  officer  in  making  the  levv,  together  with  the  sammans^ 
affidavit,  etc.,  in  connection  with  it.     Brichman  v.  ioss.     Cal.,  748. 

2.  The  Same— Evidence  of  Ownebship — Cboss-Examination.— In  such  action,  when 

the  answer  denies  the  plaintiff  s  ownership,  and  the  plaintiff  has  given  evidence  tend- 
ing to  establish  the  same,  and  that  the  property  in  question  was  in  possession  of  the 
attachment  debtor,  under  a  contract  of  sale,  the  defendant  has  a  rifht  to  show,  on 
cross-examination  of  the  plaintiff,  that  the  alleged  contract  of  sue  was,  in  fact^ 
a  sale  in  prcesenti,  or  that  the  contract  did  not  include  all  the  goods  levied  npon, 
etc.  Id. 
8.  The  Same— Judgment  Must  be  in  Altebnative.— In  such  action,  a  judgment  in 
favor  of  the  plaintiff  must  be  in  the  alternative  form,  required  by  section  667  of 
the  code  of  civil  procedure,  although  the  property  has  already  been  delivered  to 
the  plaintiff.    Id. 
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CONSIDERATION. 
See  Deed,  3 ;  Etidsncb^  13 ;  Guasaktt,  1 ;  Sale,  7 ;  Tbusts,  2. 

CONSPIRACY. 

1.  CONSPI&AGT— IkVOBXATIOK  FOB  NEED  NOT  BE   AOAINST   CON8PIBATOBS   JoiNTLT.--- 

An  mformation  for  conspiracy  is  not  insufficient  because  it  is  against  a  single  indi- 
vidual, and  the  name  is  given  of  the  person  with  whom  he  is  charged  to  have  con- 
spired.   People  T.  Hichards.    Cal.^3W. 

2.  CoNSPiBACT  TO  BoB  Anotheb  OF  Bank  Chbck. — A  conspiracy  to  compel  one  to 

sign  a  bank  check,  and  then  to  take  it  from  him  by  force,  is  a  conspiracy  to  rob.  Id. 

CONTEMPT. 

1.  The  Jubisdiction  of  the  United  States  Courts,  of  offenses  committed  in  places 

in  California  purchased  by  the  United  States,  by  the  consent  of  the  legislature  of 
the  state,  for  a  custom  house,  andother  needful  buildings,  and  used  for  such  build- 
ings, is  exclusive.    Sharon  v.  BiU,     {U.  S.  Ctr.  Ct.)    CaL,  229. 

2.  Deadly  Weapons^— Contempt  and  Offenses.— The  drawing  of  a  pistol,  and  threat- 

ening the  lives  of  counsel,  in  the  presence  of  an  examiner  in  chancery  while  taking 
testimony  in  an  equity  case,  pending  in  the  United  States  circuit  court,  in  the  cham- 
bers of  the  judge  adjoiningtne  court  room,  situate  upon  land  thus  under  the  ex- 
clusive jurisidiction  of  the  United  States,  is  both  a  contempt  of  court,  punishable 
as  such,  and  an  offense  under  the  statutes  of  the  United  States,  punishable  on  in- 
dictment, or  information.    Id. 

3.  Contempt  of  Coubt — Offenses  Undeb  the  Statute. — Where  the  same  acts  consti- 

tute offenses  against  the  United  States,  punishable  upon  information,  or  indictment^ 
and  at  the  same  time  a  contempt  of  court,  punishable  as  such,  and  there  is  no  special 
end,  in  the  administration  of  justice,  to  be  accomplished  by  proceeaing,  summarily, 
on  process  for  contempt,  the  court  may  waive  the  process  for  contempt,  and  leave 
the  government  to  proceed  to  punish  the  offense  under  the  statute.     Id. 

4.  Abmed  Attobnet& — ^The  going  into  court,  by  members  of  the  bar,  armed  with  deadly 

weapons,  characterised  as  not  onlv  a  contempt  of  court,  but,  also,  ^o/esMonal  mU- 
conauctf  that  ought  to  be  punished  by  suspension  from  practice  or  disbarment.    Id. 

5.  Contempt — ^Violation  of  Injunction — ^Affidavit — Cobpobations. — ^An  affidavit 

on  which  contempt  proceeding^  were  based,  for  violating  an  injunction  which  had 
been  iasned  and  served,  restrainins  a  ooiporation,  its  officers,  agents,  superintend- 
ents, managers,  servants  and  empfoyees,  nrom  the  commission  of  certain  acts,  did 
not  state  that  the  defendants  were  officers,  agents,  etc.,  of  the  corporation;  it  did 
state  that  they  bad  full  knowledge  of  the  issuance,  service  and  effect  of  the  in- 
junction, that  they  did  the  acts  complained  of  in  violation  thereof  and  in  contempt 
of  the  court  issuing  it.  Held,  that  the  affidavit  was  sufficient.  Hedges  et  cd.  ▼. 
Superior  Court  qf  Yuba  County.     Col.,  373. 

6.  Satisfaction  of  Judoment— Assignment— Contempt.— A  judgment  debtor  cannot 

be  proceeded  against  for  contempt,  at  the  instance  of  a  person  not  a  partj^  to  the 
suit,  claiming  under  an  alle^^ed  prior  assignment  of  the  judgmenl^  the  prioritjr  of 
which  is  disputed,  when  a  satisfaction  of  the  judgment  by  the  plaintiff  in  the  action 
is  on  file  and  of  record.    Ex  parte  Tittel,  on  HoJ^ob  Corpus.    Vol.,  214. 

CORPORATIONS. 

1.  Gobpobation— Chaibman  Mat  Act  as  Srcbbtabt  of  Meeting. — The  fact  that  the 

chairman  of  a  meeting  of  the  board  of  trustees  of  a  corporation  acted  also  as  its 
secretary,  and  kept  the  minutes  of  the  meeting,  neither  invslidates  the  action  of 
the  meeting,  nor  the  minutes  of  that  action  as  taken  down  and  recorded  by  him. 
Budd  et  al  v.  WaUa  Walla  PrmHng  and  Publifh'mg  Co.     Wash.,  546. 

2.  The  Same— Meeting  Pbesumed  to  be  Regulabt— Notice.— Every  meeting  of  the 

board  of  trustees  of  a  corporation,  to  be  valid,  must  be  regular;  that  is,  must  be 
stated  meetings,  or  meetings  called  pursuant  to  authoritative  notice.  Yet,  it  does 
not  fdlow,  that  when  the  meeting  is  not  a  stated  one,  proof  or  recital  of  notice 
must  appear  on  the  face  of  the  record.     Any  needed  proof  of  the  regularity  of  the 
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,  meeting  may  be  supplied  aliunde,  and  until  the  contrary  appears,  the  proceedings 
'  will  be  presumed  regular.     Id. 

3.  The  Samb— CoNTRAcrr  in  Favob  op  Trustee— Tru8Tbe  Votiko  m  Favob  of.— An 

evidence  of  indebtedness,  executed  by  a  corporation,  to  one  of  its  trustees,  in  pur- 
suance of  the  unanimous  vote  of  the  board  of  trustees,  is  not  Toid,  in  the  absence 
of  evidence  of  fraud,  simply  because  the  trustee  in  whose  favor  it  was  made,  was 
present  at  the  meeting,  and  voted  for  the  same.     Id, 

4.  COBPORATIONS — ELECTION    OP    DlRECTTOBS — ACTTION    TO    SbT    AfllDE — ^Sr0CKHOIJ>ER 

MAT  Maintadt. — A  stockholder  in  a  corporation  may  institute  an  action  to  set 
aside  an  election  for  directors,  although  he  4ia8  not  bad  stock  standing  in  his  name 
on  the  books  of  the  company  for  a  sufficient  length  of  time  to  entitle  him  to  vote 
at  such  election,  under  section  812  of  the  civil  code.  Wright  v.  Cenlral  Califorma 
Colony  Water  Company,    Cal.,  573. 

5.  The  Same— Superior  Court  has  Jurisdiction  op  Action. — The  superior  court, 

sitting  as  a  court  of  equity,  has  jurisdiction  to  inq^uire  into  the  validity  of  an  elec- 
tion for  corporate  directors,  and  to  set  it  aside,  if  it  was  not  made  in  conformity 
with  law,  although  such  jurisdiction  has  not  been  expressly  conferred  upon  it  by 
statute.    Id. 

6.  The  Same — ^Manner  op  Voting  at  ELBCTioir — Right  op  Cumulative  Votino. — 

Under  section  12  of  article  xii.  of  the  constitution,  each  quslified  stockholder, 
present  at  an  election  for  directors  of  a  corporation,  has  the  right  in  exercising  his 
power  of  voting  for  directors,  to  vote,  at  one  time,  the  whole  number  of  shares  in 
bis  name,  for  the  whole  number  of  directors  to  be  elected,  or  to  cumulate  his  shares, 
by  voting  for  one  candidate  for  director  as  many  votes  as  shall  equal  the  number  of 
his  shares,  multiplied  by  the  number  of  directors  to  be  elected,  or  by  distributins 
them,  upon  the  same  principle,  among  as  many  creditors  for  directors  as  he  shaU 
think  fit  And  an  election  at  which  the  stockholders  are  denied  the  right  to  thus 
cumulate  their  votes  is  illegal  and  will  be  set  aside.  Id. 
-7.  Corporation — Authority  op  Plaintipp's  Attorney  cannot  be  Questioned  by 
Defendant. — An  action  by  a  corporation,  brought  and  prosecuted  by  an  attorney, 
is  presumed  to  have  been  instituted  by  the  consent  of  the  plaintiff;  and  until  the  at- 
torney's want  of  authority  to  appear  for  his  client  is  shown,  the  defendant  will  not 
be  permitted  to  have  the  action  dismissed  by  showing  that  the  plwntiff  does  not 
desire  to  maintjun  it.     Boston  T.  Co.  v.  McKenae.    Col,  528. 

8.  Corporations — Copy  op  Copy  op  Articles  op  Incorporation— Evidbncb. — ^Under 

section  299  of  the  civil  code,  a  certified  copy  of  the  certified  copy  of  articles  of  in- 
corporation, rec|uired  to  be  filed  with  the  county  clerk,  in  order  to  enable  a  oorpor* 
ation  to  maintam  certain  actions,  is  not  in  any  sense  secondary  evidence,  but  is 
equal,  in  all  respects,  with  the  original,  aa  evidence.    Id. 

9.  OrpiciAL  Characteb^-Parol  Evidence  op.— The  fact  that  a  witness  was  a  de 

facto  officer  and  stockholder  in  a  corporation  may  be  shown  by  parol.    Id. 

10.  Right  op  Corporation  to  Hold  Real  Estate  Presumed. — In  the  absence  of  evi- 
dence to  the  contrary,  a  corporation  is  presumed  to  have  the  right  to  purchase  and 
hold  lands.    People  v.  La  Rue.     Col.,  581. 

11.  I>iSGRiMiNATiON  BY  RAILWAY  CORPORATION.— Notwithstanding  the  Hoult  act,  a 
railway  corporation  may  charge  less  for  a  long  haul  than  a  short  one  in  the  same 
direction  wnen  the  rate  for  the  long  haul  is  caused  by  other  lines  of  transportation 
competing  for  business  at  the  point  from  whence  the  long  haul  is  made;  and  where 
the  road  of  such  corporation  forms  a  part  of  a  line  of  transportation,  consisting 
largely  of  water  carriage,  between  two  principal  points,  the  rate  may  be  made  so  as 
to  enable  it  to  compete  with  another  road  that  constitutes  a  part  of  another  line  of 
water  and  railway  transportation  between  the  same  points.  Ex  parte  Koehler,  Re- 
ceiver, etc.    {U.  8.  Cir.  Ct.)    Or.,  695. 

12.  Proviso  to  Section  2  op  the  Hoult  Act.— Under  this  proviso,  which  excepts 
from  the  operation  of   the  act,   ''goods  intended  in  good  faith  to  be  shipped  to 

Soints  beyond  the  limits  of  the  state,"  wheat  intended  by  the  shipper  to  oe  sent 
irectly  to  San  Francisco,  or  other  points  beyond  the^limits  of  the  state,  via  Port- 
land, may  be  carried  on  the  0.  &  C.  road  from  Corvallis  to  the  latter  place  without 
reference  to  said  act.     Id'. 

13.  Corporations— Judgment  Creditor— Liability  for  Unpaid  Subscription.— A 
judgment  creditor  of  a  corporation  may  maintain  an  action  against  a  stockholder^ 
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to  recover  the  amount  of  the  Utter's  unpaid  subscription  to  the  icorporate  stock, 
without  having  made  any  effort  to  induce  the  corporation  to  make  a  call  for  such 
subscription.  Thomp»n  v.  Beno  Savingt  Bank  et  oZ.  Nev.,  485. 
14.  Thi  Samk— Statute  or  Limitations,  when  Ck)BnfBNCBS  to  Bun  .—The  liability 
of  a  stockholder  of  ^a  corporation  for  unpaid  snbecriptions  ia  continuii^,  and  the 
statute  of  limitations  does  not  commence  to  run  against  the  same  until  it  has  been 
set  in  motion  by  some  adverse  action,  such  as  a  call  by  the  corporation.     Id^ 

Bee  Counties,  2;  Exceptions,  2;  Guabantt,  1. 

COSTS. 

1.  Costs— Final  Hbabino  in  Equitt-— Section  824  Revised  Statutes  Constbued. — 

To  constitute  **  a  final  hearing  in  equity  or  admiralty,"  within  the  meaning  of  sec- 
tion 824,  R.  S.,  there  must  be  a  hearing  of  the  cause  on  its  merits;  that  is,  a  sub- 
mission of  it  to  the  courfc,  in  such  shape  as  the  parties  choose  to  give  it,  with  a  view 
to  a  determination  whether  the  plaintiff  or  libeUant  has  made  out  the  case  stated 
by  him  in  his  bill  or  libel,  as  the  ground  for  the  permanent  relief  which  his  plead- 
ing seeks,  on  such  proof  as  the  parties  place  beltore  the  court,  be  the  case  one  of 
vro  co^feno  on  bill,  or  libel  and  answer,  or  pleadines  alone,  or  pleadings  and  proofs. 
lieeMiney  v.  Orittendm  et  al.     (U.  S,  Cir  Ct.)     CcU,,  159. 

2.  MonoN  TO  Tax  Costs — Obdeb  on  Aftbb  Judgment — ^Appeal. — ^A  motion  to  tax 

a  cost  bill  is  a  special  motion,  and  an  order  thereon  is  a  special  order,  and  if  made 
■absequent  to  the  rendition  and  entry  of  final  judgment,  can  only  be  reviewed  in 
the  supreme  court  by  a  direct  appeal  therefrom.  Ehnphre  O,  M,  Co.  v.  Bonanza  O. 
M.Co,    CaL,Z96. 

See  Slander,  2. 

COUNTER  CLAIM. 

1.  ▲  CouNTEK  Claim,  to  be  eitbctuai^  must  be  denominated  as  such  in  the  answer. 

Carpenter  v.  Hewd  et  al.    Cat,,  732. 

2.  Ejectment— Use  and  Occupation—Rent — Counter  Claim. — ^In  an  action  of  eject- 

ment, a  cause  of  action  existing  in  favor  of  the  defendant  against  the  plaintiff  for 
nut,  for  the  use  and  occupation  of  the  demanded  premises,  cannot  be  set  up  as  a 
oonnter  claim,  as  it  does  not  arise  out  of  the  transaction,  nor  is  it  connected  with 
the  subject  of  the  action,  set  forth  in  the  complaint.    Id, 

COUNTIES. 

1.  CoUNTIBB— LlABILITT    TO    BE    SUSD — PRESENTATION  AND  REJECTION    OV    CLAIMS.— 

The  liability  of  a  county  to  be  sued  on  an  account,  after  its  presentation  to  and  re- 
jection by  the  board  of  supervisors,  has  not  been  affected  by  the  act  of  February, 
12,  1881.    Smith  ^  Co.  v.  tkmnty  qf  Mohave,    ArkL,  607. 

2.  CouNTiBB  ARE  CORPORATIONS  SUBJECT  TO  BE  SuED. — Section  4,000,  political  code, 

eoostitntes  counties  corporations,  and  sections  4,002-3  authorize  tiiem  to  be  sued. 
Nwh  V.  m  D&rado  County.    {U.  8.  Cir.  Ct.)    Cat.,  1. 

3.  CouNTT  Cannot  Delegate  Power  to  Compromise  Suit— Ultra  Vires. — ^Under 

sections  4,000,  4,001,  4,003  and  4,046  of  the  political  code,  the  board  of  supervisors 
of  a  county  have  power  to  contract  for  the  collection  of  the  property  of  the  county; 
but  in  the  exercise  of  that  power,  it  has  no  authority  to  delegate  to  others,  whom 
it  employed  for  that  purpose,  the  power  to  determine  whether  to  commence  a  suit 
in  the  name  of  the  county,  lAid  to  select  and  employ  attorneys  to  commence  and 
prosecute  such  a  suit,  nor  to  abdicate  its  control  of  the  prosecution  of  such  suit,  or 
to  make  its  compromise  or  settlement  dependent  upon  the  written  consent  of 
stran^rs.  Such  powers  are  in  the  nature  of  public  trusts  conferred  upon  the  cor- 
poration for  the  public  benefit,  and  cannot  oe  vicariously  exercised.  A  contract 
attempting  to  delegate  such  powers  is  ultra  vires.  ScoUay  v.  County  qf  Butte  Cal., 
188. 

4.  Mandate  against  Countt  Treasurer — Petition — Allegations  of,  when  Sup- 

nciENT. — ^A  petition  for  a  writ  of  mandate  to  compel  a  county  treasurer  to  pay  a 
warrant  issued  to  the  plaintiff  by  the  county  auditor,  need  not  allege  that  the  claim 


T64  IsDSt. 

of  plaintiff  "  wtm  ordered  paid'*  by  the  board  of  saperviaon,  if  it  be  alleged  thai 
such  board  '* audited  and  allowed  aaid  claim,"  and  *' ordered  the  auditor  to  draw 
hiB  warrant  in  favor  of  the  plaintiff  on  the  defendant  as  treasarer,**  for  the  anioiuit 
thereof.  If  each  allecations  are  not  denied,  their  trath  is  admitted,  •/ionet  ▼  Mor- 
gan, Treamtftr,  etc.    VoL,  271. 

5.  FnYDiNOS  Held  Su8TAiian>.— The  findinn  that  the  warrant  in  question  waa  the 

property  of  the  petitioner;  that  it  was  duly  presented  to  and  xefosed  payment  by 
the  defendant,  and  bv  reason  of  such  refusal  no  damage  had  resulted  to  tiie  plaint- 
iff, held  sustained.     Id, 

6.  SuPEBYUOBS — ^Retaining  District  Attobnet— Contract  when  Valid.— A  board 

of  supervisors  has  power  to  retain  the  district  attorney  of  their  county  to  attend  to 
a  case  in  which  the  county  is  interbsted,  but  which  is  to  be  tried  in  another  coonty 
after  his  term  of  office  should  expire.  Such  contract  is  not,  in  effect,  for  an  in* 
crease  of  the  district  attorney's  salary,  and  is  not  void  because  made  with  the  dia- 
triot  attorney  during  his  term  of  office.    Id, 

COUPONS. 
See  Iktbrebt,  2;  Statctb  ov  LnoTATioifs,  3,  6. 

CRIMINAL  LAW— IN  GENERAL. 

1.  Criminal  Law — Trial-*-Pobtpokbment— DiaoHABOc  of  DEFEirDAiiT. — Under  aee- 

tion  465  of  the  criminal  procedure  act,  a  defendant,  whose  trial  has  not  been  had  at 
the  next  term,  of  the  court  in  which  tiie  indictment  is  triable  after  it  is  foond,  is 
not  entitled,  as  of  right,  to  be  discharged  from  custody  upon  his  own  recogniianop 
The  discharge  of  the  defendant,  under  such  circumstances,  rests  in  the  sound  dis- 
cretion of  the  trial  court.    Ex  Parte  Lowrie,     Utak,  167. 

2.  Criminal  Law — ^Fiuno  Information — ^What  Offense  mat  be  Charged. — ^Under 

section  809  of  the  penal  code,  the  district  attorney  is  authorized  to  proceed  against 
the  defendant  for  the  offense  disclosed  in  the  depositions  taken  on  the  prelimiaaij 
examination  before  the  committinff  magistrate,  and  is  not  confined  to  the  offense 
designated  b^  name,  or  even  genenuly,  by  such  magistrate  in  his  indorsement  mada 
on  the  depositions.  Thus,  if  such  depositions  disclose  a  case  of  muder,  an  informa- 
tion charging  the  defendant  with  such  offense  may  be  filed  against  hun,  although. 
by  indorsement  on  the  depositions,  the  committing  magistrate  order  him  to  be  held 
for  manslaughter.    People  v.  Vierra,    Col.,  169. 

3.  Reasonable  Doubt,  What  Is. — ^A  reasonable  doubt  for  a  trial  juror  is  such  a  doabt 

as  a  man  of  ordinary  prudence,  sensibility  and  decision,  in  determining  an  issne  of 
like  concern  to  himself,  as  that  before  the  jury,  would  allow  to  have  any  inflnanca 
whatever  upon  him,  or  make  him  pause  or  hesitate  in  arriving  at  his  determinatiOB. 
The  instructions  as  to  what  constitutes  reasonable  doubt  reviewed,  and  held  ecxon* 
ecus.    Leonard  v.  TerrilUifry,    Wcuh.,  470. 

4.  Observations  Made  bt  the  Attornet  for  the  People  in  his  Aroitment  to  tiia 

jury,  as  to  facts  not  in  evidence,  will  not  warrant  a  reversal  of  a  verdict  of  oonvie- 
tion,  if  the  court,  at  the  time,  reproved  the  attorney  for  his  conduct,  and  afterwards 
instructed  the  jury  to  diuregard  all  facts  not  in  evidence.  U.  8,  v.  JTtwser.  Vtak^ 
116. 

See  Alaska;  Appeal,  13,  28;  Attorneys,  1;  Burolart;  Conspiracy;  False  Tklb- 
ORAM,  1;  Larceny;  Murder;  Unlawful  Cohabitation. 

DAMAGES. 

1.  Breach  of  Contract  to  Furnish  Materxals— Measure  of  Damages.— Plaintiff 
contracted  to  deliver  to  the  defendant,  certain  piles  to  be  used  in  fulfillment  of  a 
contract  between  the  latter  and  the  drainage  commissioners.  Plaintiff  had  knowl- 
edge of  the  use  for  which  the  piles  were  intended.  In  an  action  to  recover  for  the 
value  of  such  piles,  held,  that  the  defendant  was  not  entitled  to  show,  that  by  reason 
of  the  delay  of  plaintiff  in  furnishing  the  piles,  he  was  prevented  from  completing 
his  contract  for  so  long  a  time,  that  he  did  not  realise  the  money  therefor,  whid^ 
but  for  such  delav,  he  would  have  received  from  the  state,  through  the  drainage 
commissioners.    Friend  ds  T,  L,  Co,  v.  MiUer,     CaL,  508. 
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2.  TmE  Same— PsoziKATB  and  Rbbsotb  Cause. — The  failnre  of  plaiatiff  to  deliver  the 
piles  in  time,  was  a  remote  not  a  proximate  oanae  of  defendant's  failure  to  receive 
oomfwnsation  on  his  contract.  Such  loss  was  not  one  ''which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result"  from  a  failure  to  deliver  under  the  contract.  Id. 

See  Appial»3;  Exscutobs  and  Adminibt&atobs^  1,  2;  Nboligbnck,  14;  Injunctions, 
5;  LiBBi^  1;  Tebbpass,  %  3;  Watbb  and  Watbb  Rights,  10. 

DEED. 

!•  Namx  or  Orantbb  Insbbtbd  Without  Authoritt-^Lboal  Titlb.— A  deed  duly 
signed  and  acknowledged  by  the  ^prantor,  does  not  convey  the  legal  title,  if,  after 
ddivery,|ihe  name  of  the  nantee  is  inserted  without  any  authority  from  the  grantor. 
This  result  follows  notwithstanding  the  abolition  of  all  distinctions  between  sealed 
and  unsealed  instruments.    Argudlo  v.  Boura  et  oL     Col.,  498. 

2.  Thb  Sajcb— Possbssion  of  Granteb  Undbr  Ck>NTBACT  ov  Purchase.— Nor  will  the 
legal  title  pass  to  l^e  grantee  whose  name  is  thus  inserted,  by  reason  of  the  f<ict 
Hmt  he  had  entered  into  possession  of  the  land,  under  a  contract  of  purchase  with 
the  grantor,  and  had  fully  performed  the  conditions  thereof  on  his  part.    Id. 

9.  OoMBiDE&ATiON  Keed  Not  BE  EzpsBSBED— Legal  Title.— A  deed  is  valid  and  oper- 
ative  although  no  consideration  is  expressed  therein,  and  conveys  the  legal  title  to 
the  grantee,  whether  it  was  made  to  hinder  and  delay  creditors  of  tiie  grantor,  or 
not   ,Ooad  v.  MouUon  et  ale.    Gal,  589. 

4.  DsracnyE  Acknowledgment  or  Deed  Cured  by  LEGiSLATiON.^The  defect,  if  any, 

in  the  acknowledgment  of  a  certain  deed,  held  to  have  been  cured  by  the  act  of  the 
legiaiature^  of  November  10,  1873.    Kenyan  v.  &upe  et  al.     Wash.,  485. 

5.  Description— Uncbbtaintt— Color  of  Titlb— Statute  of  Limitations.— A  deed 

which  describes  the  land  intended  to  be  conveyed  as  "  three  fractions  of  lot  7,  J 
and  K,  Fourth  and  Fifth  streets,  Sacramento  city,'*  is  void  for  uncertainty,  but  is 
sufficient  to  give  color  of  title,  so  tiiat  possession  under  it  will  create  a  perfect  title 
by  operation  of  the  statute  of  limitations.     Trjfon  v.  Huntoon.    Oal.t  290. 

See  Adverse  Possession,  5;  Ejectmbnt,  1;  Mistake,  1;  Taxation,  7,  11;  Tide 

Lands,  2;  Wills,  1. 

DEMAND. 
See  Check,  1;  Estates  of  Deceased  Persons,  1. 

DEMURRER. 

1 .  Overruling  Demttrrbr — Spbcifigation  of  Error.— 'Error  specified  to  have  occurred 

in  overruling  a  demurrer  to  the  complaint,  will  not  be  considered  on  appeal,  if  no 
demurrer  appears  in  the  transcript.     Damsffuard  v.  Ounnoldeon.    Col.,  336.' 

2.  Mubt  go  to  Whole  Cause  of  Action.— A  demurrer  cannot  be  inter^sed  to  a  part 

of  a  cause  of  action  or  defense.    If  irrelevant,  or  immaterial,  a  motion  to  strike  out 
may  be  inteiposed;  but  a  demurrer,  to  avail  anything,  most  go  to  the  whole  cause  , 
of  action  or  dBfense.    Heed  v.  Draia.    Cal.,  523. 
3t.  Cause  of  Action — Complaint. — A  general  demurrer,  addressed  to  the  whole  com- 
plaint, in  a  portion  of  which  a  cause  of  actionis  stated,  should  ba  overruled.     F/em- 
mgy.Aibeck.    CdL.lll. 

DESCRIPTION. 
See  Deed  6;  Mortgage,  8. 

DISBARMENT. 
See  Attorneys. 

DISCOVERY. 
See  Exceptions,  7. 
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1.   CtfJIMJUrCTHW   OV  Dg¥HI     PlAIJIIJl  HCST 

TnuK.— Ib  aa  aetioa  ol  eji 

bis  ov»  title;  end  wbere  both  parties  ciaoi  i 

totiieplatiitiffcaBiioibecBlanndWasabaemisBidBedto  the  defiflodaBk    Gdst. 

t.  Orfmnt—PooRaaiosr  or  Doisbast.— To  sostain  aa  action  of  ejeOiaBat  the  dsiend- 
&nt's  posunion  may  be  snfficieot  to  eonstitiite  an  ousto;  afthoagh  the  kad  in 
coutfotefsjr  bad  not  been  so  incioeed  as  to  dcptire  tiie  plaintiff  <rf  tim  poawiion 
of  the  same.    SkddUm  t.  Jfafl.    Cal^  ^6. 

3.  Tesaxct  at  Wnx  as  Dkfkiisk— Cofsmjcr  or  Btiduics— Koksuit.— In  an  aetion 
of  ejectment,  tried  before  a  jnry,  wfaere  tbe  endence  is  conflicting  as  to  iHietber 


the  defendant  was  or  was  not  a  tenant  at  will  of  tbe  plaintiff,  ne  ooort  cannot 

^  establisoed 


grant  a  nonsuit  on  tbe  groond  that  the  evidence  established  sadi  iact^  ^isipioa  ▼. 
A-ppUgaU,     Cal.,  517. 

4.  CBOSB-CoMrLAnrr— 8pBcnnc  PKBVORaKAKCK— Vkedict  Abybost  iir  Equnrr  Gabs.— 

In  an  action  of  ejectment,  a  crossHsomplaint,  setting  np  a  parol  eontiact  lor  a 
lease,  and  praying  for  the  specific  peiformance  thereof  constitutes  a  case  in  eqnitf ; 
and  the  Terdict  of  the  jury,  on  the  issues  so  raised,  is  merely  adviaoiy  and  may  be 
disregarded  by  the  court.    Hoggin  y.  Bagmomd  ei  al.    Cal^  275. 

5.  Equitablb  DzTsim  or  EncnmiT— VcrDn  nr  Posnssioir  ukdkb  OotBmtAcr.— 

Under  tbe  code  practice  a  defendant  may  plead,  as  a  defense  to  an  action  of  eject- 
ment, that  be  is  in  possesion  under  a  contract  <rf  purchase,  the  conditions  wheieof 
have  been  fully  performed  on  his  part;  in  other  woras,  that  he  is  in  pcwiffBiiitin,  un- 
der a  contract,  which  ^tcs  him  the  rig^t  of  posseanon,  and  that  be  is  entitled  to 
retain  tbe  same  as  agamst  the  bare,  naked  title  of  his  yendor,  which  the  latter 
holds  disconnected  from  any  real  interest.    ^tyneifa^T.  Bcmn,    CaL,  486. 

6.  The  Same— Facts  Coh8titutuq  Equitabui  DEmsB  must  bb  Plxadxd.— But, 

whether  tbe  defendant  relies  upon  his  equities  merely  as  a  defense  to  the  ejectment^ 
or  alleges  them  in  a  cross  bill  and  bases  on  them  a  prayer  for  equitable  rdie^  the 
facts  on  which  he  relies  must  be  set  forth  in  the  answer,  as  fully  as  it  wonld  be 
necessary  to  allege  them  in  the  stating  part  of  a  bill  in  equity,^  praying  a  decree 
for  a  oonreyance  of  the  legal  title,  uk  allei^g  such  defense  it  is  always  safer  to 
ayer  that  the  price  paid  was  a  just  and  fair  price  and  the  full  yalne  of  the  pram* 
ises.    Id, 

7.  The  Same— Under  such  circumstancea  the  defendant  will  usually  may  for  e<|nitable 

relief.  But  if,  by  lapse  of  time  or  for  an^  other  resson,  he  may  haye  lost  his  ri^t 
to  an  equitable  decree,  he  will  still  be  entitled  to  rely  on  his  p^ect  equity  as  a  de- 
fense to  an  action  brought  to  deprive  him  of  the  posaeooion.    Id, 

See  Gounteb  Clahc,  2;  iMTEByENTiON,  1,  2. 

ELECTION. 

1.  FoBM  07  Ballot— Size  Must  CoBBESPOin>  to  Statutobt  REQniBEMEins.--A  ballot 
which  does  not  conform  to  the  requirements  of  section  1, 191  of  the  political  code, 
as  to  length,  and  in  other  minor  respects,  cannot  be  counted.  HejfnokU  y.  Snow, 
Cal,  521. 


I]n>BX.  767 

2.  Findings— Conflict  of  Eyidbnge— Dooumxntabt  Evidence  —  Review  of  on  Ap- 

psAL.-^The  reason  why  a  court  of  aj^peals  declines,  ordinarily,  to  interfere  upon  a 
conflict  of  evidence,  is  because  the  trial  court  has  an  advantage  over  the  former,  in 
that  it  can  both  hear  the  witness  and  observe  his  deportment,  when  before  it,  and 
delivering  his  testimony.  When,  however,  the  findings  of  the  trial  court  are  en- 
tirelv  based  upon  documentary  evidence,  such  as  ballots  cast  at  an  election,  photo- 
graphic copies  of  which  are  before  the  appellate  oourt,  the  reason  Of  the  rule  fails, 
and  with  it  the  rule  itself.    Id, 

3.  The  Finding  that  Certain  Ballots  webb  not  Intended  to  be  Cast  for  the  ap- 

pellant, reviewed,  and  held^  from  an  inspection  of  photographic  copies  thereof,  not 
sustained  by  the  evidence.     Id, 

4.  Election  Contest—Mistaken  Descbiftion  in  Ballots.— A  candidate  for  the  office 

of  supervisor  for  the^r«^  district  of  a  county,  is  entitled  to  have  counted  for  him 
ballots  which,  on  their  face,  showed  that  he  was  voted  for  as  supervisor  for  the 
second  district,  when  it  appears,  from  all  the  circumstances  of  the  case,  that  such 
ballots  were  intended  for  nim.    IngUa  v.  Shepherd,     Gal,,  512. 

5.  Election  Contest— Ballots  as  Evidence. — In  an  election  contest,  the  ballots  are 

the  primary  and  best  evidence  of  the  number  of  votes  received  by  any  candidate, 
provided  they  have  not,  in  any  way,  been  tampered  with,  and  the  burden  is  upon 
the  contestant  to  show  that  fact.  Such  ballots  are  not  inadmissible,  from  the  fact 
that,  for  a  certain  time,  they  were  in  the  possession  of  the  contestant  as  the  de/cuUo 
county  clerk.     Coglanv.  Beard,    C7ai.,  268. 

6.  The  Same — Statement  of  Fibst  Coitnt  as  Evidence  on  Second  Tbial. — On  a  sec- 

ond trial  of  an  election  contest,  a  tabulated  statement  showing  the  result  of  the 
count,  by  the  judge,  on  the  first  trial  of  the  case,  is  admissible  in  evidence,  as  tend- 
ing to  show  whether  the  ballots  had  been  tampered  with  between  the  dates  of  the 
trials.    Id, 

7.  Public  Officebs — ^Bbibebt  of  Ele^tfobs — ^Disqualification  of  Officeb. — Conced- 

ing that  the  statute  of  5  and  6  Edward  vi.,  ch.  16,  disqualifying  a  person  from  hold- 
ing an  office  who  has  resorted  to  corrupt  means  to  obtain  it,  was  adojxted  by  the 
territorial  legislature  of  1861,  and  that  it  was  continued  in  force  by  section  1  of  the 
schedule  to  the  state  constitution,  such  statute  was  subseque&tly  repealed  by  the 
act  of  March  8,  1877>  entitled  "An  act  regulating  elections  and  repealing  all  terri- 
torial acts  upon  the  subject."    People,  ex  rel.  Thamcu,  v.  Ooddard,    CoL,  24. 

8.  The  Same— Constitutional  Law— Subject  Exfbessed  in  Title  of  Act.— The 

provisions  of  said  act  of  March  8,  1877,  specifying  the  qualifications  of  those  to  be 
elected,  and  of  the  electors,  are  germane  to  the  subject  expressed  in  the  title  of  the 
act,  and,  conseauently,  not  repugnant  to  that  clause  in  the  constitution  prohibiting 
the  passage  of  Dills  containing  more  than  one  subject,  and  making  void  so  much  of 
any  act  as  shall  not  be  expressed  in  its  title.    Id. 

9.  Bleotion  fob  School  Tbustebs — Judge  of.  Cannot  Administeb  Officul  Oath. — 

A  judge  of  an  election  for  school  trustees  has  no  power  to  administer  the  official 
oath  of  office  to  the  elected  school  trustees.  The  only  oath  which  he  can  admin- 
ister  is  the  one  prescribed  in  the  statute  of  1885,  section  9,  to  a  voter  when  chal- 
lenged.   State,  ex  rel.  Attorney  Oeneral,  v.  HorUm  et  al,    Nev,,  707. 

10.  The  Same — Official  Oath  mat  be  Attached  to  Cbbtificate  of  Appoint- 
MBNT. — A  statute  requiring  the  official  oath  of  a  public  officer  to  be  endorsed  on 
his  certificate  of  appointment  is  sufficiently  complied  with  if  such  oath  be  attached 
to  the  certificate.     Id, 

See  CoBPOBATiONS,  4,  6. 

EMINENT  DOMAIN. 

1.  Route  fob  Railboad— Bight  of  Wat.— A  railroad  corporation  has  the  power,  in 
eminent  domain  proceedings,  to  acquire  a  right  of  way  tor  its  road,  in  accordance 
with  the  most  advantageous  route.  And  the  mere  fact  that  it  had,  after  its  prelim- 
inary survey,  acquired  a  right  of  wav  over  another  portion  of  defendant's  land, 
over  which  it  might,  thouffh  at  less  advantage,  build  its  road,  does  not  render  the 
taking  unnecessary.    Eel  River  and  Eureka  S,  R,  Co.  v.  Field,    Cal,,  410. 
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EQUITY. 
See  Divoece;  Ejectmsnt,  4,  7;  ExcKPnoxs,  1,  5. 

ESTATE  OP  DECEASED  PERSONS. 

1.  Action  fob  DiSTBiBunvE  Shabk— DBrxNDANr — ^DEBfAND. — ^An  action  to  recover 

the  amount  or  sam  distributed  to  plaintiff  by  a  decree  of  distribation  in  the  estate 
of  a  deceased  intestate,  and  which  was,  by  the  terms  of  the  decree,  ordered  to  be 
paid  by  the  administrator  within  a  certain  number  of  days,  should  be  brought 
against  the  defendant  individually,  and  not  as  administrator.  In  such  action,  the 
complaint  need  not  allege  a  demand  on  the  defendant  as  administrator,  and  refusal 
to  pay.    The  suit  itself  is  a  sufficient  demand.    AfeUme  v.  Davis,    Cal,,  256. 

2.  Family  Allowakcx— Order  Rkfcsino — ^Whrit  not  Disturbkd.— An  order  refns* 

xng  a  widow  and  minor  children  a  family  allowance  out  of  the  estate  of  the  de- 
ceased, will  not  be  disturbed,  when  the  petition  therefor  fails  to  state  that  the  pro- 
ceeds of  the  homestead  set  apart  to  them  were  insufficient  for  their  support.  Ekate 
qf  Luther,  deeecued.     Gal,  282. 

3.  FuierHXR  Familt  Allowakcs.— Under  section  1,466,  of  tiie  code  of  civil  procedure, 

the  widow  of  a  deceased  person,  is  entitled  to  a  further  family  allowance  out  of  the 
estate,  ^en  it  appears  tnat  the  allowance  previously  made  is  insufficient  for  her 
necessary  wants,  and  the  estate  is  solvent.    Ettaie  ofltoberte.    CaL,  332. 

4.  A  Partial  Distribution  Ordbrkd  in  the  Present  Estate,  upon  the  petition  of 

certain  distributees,  the  others  consenting.     ISskUe  9/lioberU,    CcU^  333. 

See  Alien;  EIxeoutobs  and  Administratobs;  Wilis. 

ESTOPPEL. 

1,  Accounting — Estoppel— Acquiescence.— In  an  action  for  an  accounting,  held  that, 

under  the  circumstances  of  this  case,  the  respondent  should  not  be  estopped  to  dis- 
pute the  correctness  of  certain  items  in  whi^  he  had  previously  acquiesced,  for  the 
reason  that  at  t8e  time  of  acquiescence  he  could  not  have  known  the  facts  in  con- 
nection therewith.     Kintyey  v.  ffeatlep  el  cU.    Or,,  62. 

2.  The  Deed  of  Trust  in  Ck>NTROVifiRSY  held  not  to  be  a  mortgage.    Id, 

3b  Decree  Ordered  Modified  in  accordance  with  the  views  expressed  in  the  opinion.  Id* 

See  Boundaries,  2:  EIxbcutors  and  Aduxnistrators,  4;  Insurance,  6;  Judgment 
Roll,  3;  Montqomert  Avenue  Bonds,  7;  Quo  Warranto,  4. 

EVIDENCE. 

1.  Parol  Evidence  of  the  Contents  of  a  Letter  is  Inadvissirlb,  unless  a  suffi- 

cient foundation  has  been  laid  therefor.    Leonard  v.  Territory,     Wa^,,  470. 

2.  The  Admission  in  Evidence  of  a   Map,  intended  to  exhibit  and  illustrate  the 

vicinity  of  a  supposed  homicide,  in  a  prosecution  therefor,  is  within  the  discretion 
of  the  court,    id, 

3.  Evidence  to  Identif7  Third  Person  with  Killing. — Where  the  evidence  tend- 

ing to  connect  the  defendant  with  the  killing  is  entirely  circumstantial,  he  is  en- 
titled to  offer  evidence  of  the  same  nature  tending  to  identify  some  other  person  as 
the  guilty  party.     Id, 

4.  Rejection  of — Materiautt  must  be  Shown, — In  the  absence  of  a  showing  as  to 

the  materialiljy  of  testimony  sought  to  be  introduced  in  reference  to  the.  value  of 
the  property  in  dispute  in  an  action  to  quiet  title,  the  rejection  of  such  testimony 
is  not  error.    Reed  v.  Dam,    Col.,  523. 

5.  Evidence  of  Value — ^Expert  Testimony — ^Foundation  for. — A  witness  called  np  on 

to  give  an  opinion  on  the  subject  of  value,  whether  offered  as  an  expart,  or  no  t, 
must  lay  a  proper  foundation  for  the  introduction  of  his  opinion,  by  showing  h  e 
possesses  the  means  to  form  an  intelligent  opinion,  derived  from  an  adequate  kno  w- 
ledge  of  the  nature  and  kind'of  property  in  controversy,  and  of  its  value.     Id, 

6.  Bes  Gbstx— Declaration  after  Injury  not  Admissible. — Under  ssctions  672 

and  676  of  the  civil  code  statements  and  declaration  of  a  party  who  has  rec  eived 
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an  injury,  made  after  its  occurrence,  as  to  how  it  was  occasioned,  are  not  admissi- 
ble as  part  of  the  res  gestce  in  an  action  to  recover  for  such  injury.  Sullivan  v.  Ore- 
ff<m  RaMway  and  Navigation  Co.     Or.,  106. 

7.  Assessment  Boll  wh^n  not  Admissible  to  Show  Title  oitt  of  Plaintiff. — An 

assessment  roll,  in  which  the  property  demanded  is  assessed  to  plaintiflTs  husband,  is 
not  admissible  in  evidence  to  show  title  out  of  the  plaintiff,  unless  proof  is  made, 
or  offered,  that  the  plaintiff  gave  in  the  property  as  that  of  her  husband,  or  that 
she  had  knowledge  that  it  was  so  assessed.    Skumway  v.  Leakey,     CaL,  615. 

8.  The  Laws  of  a  Foreign  State  are  to  be  Proven,  like  any  other  facts.     Id, 

9.  Market  Valtts,  how  Dvferminsd.— Upon  a  review  of  the  evidence,  held,  that  the 

market  value  of  the  wheat  in  controversv,  was  sufficiently  shown  by  the  evidence, 
and  was  in  conformity  to  section  3,354  or  the  civil  code.  BuUcard  v.  Stone,  Cal,, 
532. 

10.  Impeaching  Witness— Bvidbnob  of  Hostility.— When  a  witness  has  testified  to 
matters  material  to  the  issues,  the  party  against  whom  he  has  testified,  may,  on 
cross-examination,  show  that  the  witness  is  hostile  to  or  prejudiced  against  him; 
and  to  that  end  may  lay  the  foundation  for  showing  that  the  witness  has  attempted 
to  buy  or  bnbe  other  witnesses.  But  this  can  oidy  be  done  when  the  witness 
has  t^tified  to  material  matters.    Luhrs  v.  Kelly.    CfcU.,  252. 

11.  Evidence  to  Contradicti  Witness. — Affidavits  and  letters  of  a  witness,  which 
tend,  in  a  slight  degree,  to  contradict  his  testimony,  are  to  that  extent,  and  for 
that  purpose,  admissible  in  evidence.  Empire  O.  ii,  Co.  v.  Bonanza  O.  M,  Co„ 
Col.,  395. 

12.  Action  to  Enforce  Marriage  Contract — Undue  Influence— Spirit  Medium.— 
In  an  action  to  enforce  an  alleged  marriage  contract,  where  the  issue  raised  by  the 
pleadings  was  whether  or  not  the  defendant's  intestate,  had,  in  his  lifetime,  been  in 
such  a  state  of  mind  as  to  have  been  unduly  influenced  to  make  the  contract,  by 
the  plaintiff,  who  claimed  to  be  and  was  believed  by  such  intestate  to  bo  a  medium 
of  communication  between  spirits  of  dead  people  add  living  persons;  ffeld,  that 
evidence  as  to  whether,  in  the  opijiion  of  the  witness,  the  defendant's  intestate  was 
liable  to  be  unduly  influenced  by  such  spirit  mediums  was  inadmissible.  Connor 
V.  Stanley,  Admmstrator.    Cat.,  280. 

13.  Cancellation  of  Deed— Statements  of  Decedent  as  to  Consideration  of  Deed 
— Evidence. — In  an  action  to  cancel  a  deed,  made  by  a  son,  just  preceding  his 
death,  to  his  father,  and  to  quiet  the  title  of  the  son's  estate,  to  the  lands  purport- 
ing to  be  by  that  deed  conveyed,  in  which  an  issue  arises,  whether  or  not  the  son 
acquired  the  land  by  a  previous  conveyance  from  his  father,  without  consideration, 
and  as  a  trustee  for  the  latter,  to  reconvey  them  when  requested  by  him  so  to  do, 
evidence  of  statements  made  by  the  son,  as  to  the  nature  of  the  transaction  and  to 
the  consideration  therefor,  is  aamissible.  Harris^  AdndnistrcUor,  v.  Harris.  Cat. , 
513. 

14.  Opinion  of  Judge  not  Admissible  in  Evidence. — The  opinion  of  the  jud^e  who 
tried  the  case  is  no  part  of  the  judgment  roll,  and  is  not  admissible  in  evidence. 
Wixon  V.  Devme.    Cat.,  341. 

15.  WnwEss  False  in  Part  of  His  Testimony— Presumption. — ^Section  2,061  of  the 
code  of  civil  procedure,  subdivision  3,  provides  that  a  *'  witness  false  in  one  part 
of  his  testimony  M  to  be  distrusted  in  others."  Consequently,  it  is  error  for  the 
court  to  instruct  the  jury  that  such  witness  may  be  distrusted.  The  distrust  which 
is  cast  upon  such  witness  is  a  presumption  of  law  for  the  court,  with  which  the  jury 
has  nothing  to  do,  except  to  receive  and  act  upon.  It  is  a  rebuttable  presumption, 
to  be  overcome  by  facts  and  circumstances  of  which  they  are  the  sole  judges.  White 
V.  IHsher.     Cal,  387. 

16.  Incompetent  Evidence  must  be  Objected  to. — A  party  cannot  assign  the  admis- 
sion of  incompetent  evidence  as  error,  unless  he  objected  thereto  at  the  trial.  Bill- 
iard y.  Stone.    Cal.,6&2, 

17.  The  Admission  of  Immaterial  evidence,  calculated  to  mislead  the  jury,  is  error 
warranting  a  reversal.     Ooadv.  Afoulton.    (7a7.,  589. 

18.  The  Admission  of  Incoicpetent  Evidence,  if  without  prejudice  to  the  appellant, 
win  not  warrant  a  reversal.    Damsguard  v.  Qunnoldson,     Cal.,  336. 

19.  The  Record  Reviewed  and  held  to  show  no  material  error.     Id, 
Index  Voii.  VII,  a. 
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20.  Thk  E&&0NB0U8  Admission  ov  Btidbncx  is  Not  Obound  fob  Retxbsal»  if  the  court 
instructs  the  jury  to  disregard  it.   Puget  Sound  T,  Co.  v.  Worikmgton.    WaA^  480. 

21.  Specifications  of  Eb&ob,  how  Mads — Evid£NO£. — Specifications  of  errors,  in  re- 
gard to  the  admission  or  rejection  of  evidence,  should  refer  to  the  testimony  as  it 
appears  in  the  transcript,  in  such  a  manner  that  the  court  may  identify  the  ezoep- 
tion  reserved.  Otherwise  they  wiU  be  disregarded.  FUmmg  v.  ^foadb.  Cot, 
177. 

22.  Whekb  the  Bvidbncx  is  CoHFLicnyo  the  Judghsnt  of  the  ooort  below  will  not 
be  disturbed.    H<!ley  v.  Shepherd,    Cal.,  213. 

28.  When  the  Eyidsnoe  n  Ck>VTUOTiMO,  the  findmgs  will  not  be  distorbed.  CMi  v. 
Lion  F,  Iiu.  Co.    CkU.^  306. 

24.  When  the  Evidkvge  is  Cokfuctinq,  the  findings  wiU  not  be  disturbed.  Moort 
V.  Moore,    Cah,  220. 

25.  Rejection  of  ImuatbbiaIi  Evidbnoe  is  not  Ebbob.    Id, 

26.  Whebx  thebe  is  a  Substantial  Conflict  in  the  Evidence  upon  evei^  point  es- 
sential to  a  recovery  the  verdict  will  not  be  disturbed  because  not  sustained  by  the 
evidence.     Clanton  v.  Covoard,    CaL,  363. 

27.  Evidence  and  Pleadings  Reviewed  at  length,  and  decree  ordered  to  be  entered  in 
conformity  with  the  opinion.  CUy  of  Salem  Company  v.  Salem  Flouring  MilU  Com- 
pany,   Or.,  142. 

See  Advebse  Possession,  3;  Appeal,  12,  18;  Claim  and  Dblivebt,  12;  Cobpobation, 
8,  9;  Election.  2,  5;  Findings,  1,  2,  7;  Fobciblb  Detaineb,  1;  Libbl,  1;  Mub- 
DEB  AND  Manslauohteb,  1,  7,  9,  13-16;  Negligence,  2,  8,  9;  New  Tbial,  1,  2,  4, 
15;  Refobhation,  1;  Specific  Psbfobmance,  1;  Tbespass,  1;  Unlawful  Cohabi- 
tation, 4,  7;  UsuBY,  1;  Vbbdiot,  2,  8,  9,  10;  Wateb  and  Wateb  Rights,  1,  4,  5; 
Wills,  4,  5. 

EXCEPTIONS. 

1.  Exceptions  to  Answeb  in  Equttt  fob  Ii^ufficibnot.— Exceptions  for  insuffi- 

ciency to  answer  to  particular  allefi^ations  in  bills  in  equity,  only,  lie,  where  a  dis- 
covery is  sought, — where  the  complainant  seeks  evidence  to  sustam  his  bill.  Umied 
States  V.  KaU  McLaughlin  et  al.     (U.  S.  Cvr.  Ct.)    Cal.,  431. 

2.  Same — CuBpobations — Infants,  etc. — Such  exceptions  do  not  lie  to  answers  of  cor- 

porations; to  answers  wherein  the  defendant's  oath  is  waived;  .to  answers  of 
the  attorney  general,  or  to  answers  of  infants;  because  such  answers  are  not  evi- 
dence.   Id, 
^.  The  Foundation  fob  an  Exception  fob  Insufficiency  consists  of  a  sufficient 
allegation  in  the  bill,  and  a  sufficient  interrogatory  based  upon  it.    Id, 

4.  Same. — Under  the  old  equity  practice,  the  general  interrogatory,  at  the  end  of  the 

bill,  requiring  defendant  to  answer  every  aUegation  as  fuuy  and  partioaUuiy,  as  if 
specifically  interrogated  thereto,  was  held  to  afford  a  foundation  for  an  exoeption 
fop  insufficiency.  But  it  was  necessary,  that  there  should  be  either  a  special  mter> 
rogatory,  or  this  general  requirement.     Id, 

5.  Undeb  Equity  Rules  41-43,  it  is,  at  least,  doubtful,  whether  an  exception  for  in- 

sufficiency, would  now  lie  in  the  national  courts  without  a  special  interrogatory.  Id, 
0.  Practice  of  Excepting  fob  Insufficiency  Obsolete,  and  Dangebous  to  Com- 
plainant.— Where  the  parties  are  competent  witnesses,  the  practice  of  calling  for  a 
discovery,  and,  excepting  to  answers  for  insufficiency,  is  useless,  and  becoming 
obsolete.  The  &[reat  inconvenience,  and  danger,  to  complainant,  of  pressing  the 
defendant  to  positive  denials  by  exceptions  pomted  out.     Id, 

7.  Bills  of  Discoveby  Obsolete. — Whether  a  pure  bill  of  disoov«iy  will  lie,  where 

the  parties  are  competent  witnesses,  qwxrt  f    Id. 

8.  Exceptions  fob  Impebtinence.— The  court  will  not  order  matter  excepted  to  as 

impertinent,  to  be  striken  out,  unless  its  impertinence  is  very  fully,  and,  dearly, 
made  to  appear.  Nor  will  the  court  strike  out  matter  as  impertinent,  becauae  there 
are  here,  and  there,  a  few  unnecessary  words.    Id, 

See  Appeal,  23. 
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EXECUTION. 

1.  EzEMFTioK  07  Pbopebtt  fbou  Exboution  IS  A  PxBsoifAL  Privilxox  which  a 

debtor  may  claim  or  waive  at  his  pleasure.    Keyben  y.  McComber,    Cal.,  390. 

2.  ExxKpnoNy  HOW  mxd  whxk  must  bk  Clahcxd.— Where  the  debtor  has  more  prop- 

erty  of  a  particular  kind  liable  to  seizure  than  is  exempt  from  execution,  and  a  wnt 
is  levied  upon  a  portion  only  thereof ,  leaving  as  much  as  is  by  law  exempt,  uid* 
thereafter  the  deotor  for  the  first  time  claims  as  exempt  the  property  levied  upoa 
or  a  portion  thereof,  and  leaving  in  the  hands  of  the  omcer  a  less  quantity  than  is 
necessary  to  satisfy  his  writ,  then,  and  in  that  case,  the  debtor,  to  make  good  his 
claim  of  exemption,  must  offer  to  surrender  to  the  officer  the  other  property  in  his 
hands  of  the  same  general  kind,  subject  to  execution,  or  so  much  thereof  as  may 
be  necessary  to  satiimr  the  writ,  and,  failing  to  do  so,  he  is  not  entitled  to  recover 
against  the  officer.     Id, 

3.  Exemption— LivEBT  Stable  Keeper. — ^The  Nevada  statutes  provide  that  the  fol- 

lowing property  shall  be  exempt  from  execution:  "Two  oxen,  two  horses  or  two 
mules,  and  their  harness,  and  one  cart  or  wagon,  by  the  use  of  which  a  cartman, 
huckster,  peddler,  teamster,  or  other  laborer,  habitually  earns  his  living."  HM^ 
that  such  exemption  did  not  apply  to  a  team  used  by  a  livery  stable  keeper,  in  the 
ordinary  course  of  his  business,  although  he  was  accustomed  to  drive  such  team 
himself.    Edgecomb  v.  HU  Creditors    Ifev.,  97. 


See  Appeal,  3,  4;  Indebinity,  1;  Injunctions,  2;  Mabbied  Women,  5. 

EXECUTORS  AND  ADMINISTRATOM. 

1.  Fraudulent  Sale  of  Land  by  Administrator— Acjtion  against  Administra- 

tor POR — Double  Dabiaoes. — Under  section  1,572  of  the  code  of  civil  procedure, 
an  executor  or  administrator,  as  the  case  may  be,  who  fraudulently  sells  any  real 
estate  of  a  decedent,  is  liable  in  double  the  value  of  the  land  sold,  as  liquidated 
damages,  to  be  recovered  in  an  action  by  the  person  having  an  estate  of  inheritance 
therem.  Such  danu^es  are  not  rgcoverable,  under  the  section,  from  the  sureties 
on  the  official  bond  of  the  executor  or  administrator.  Weihe  et  al,  v.  SUUham  et  al. 
Col.,  191. 

2.  The  Same— Action  on  Bond  or  AdministbatoRt— Damaob.— No  action  can  be 

maintained,  under  section  1,571  of  the  code  of  civil  procedure^  on  the  bond  of  an 
executor  or  administrator,  to  recover  for  his  neelect  or  misconduct  in  relation  to 
any  sale  of  the  real  prepay  of  the  deceased,  uxuess  it  aj^pears  that  the  persons  in- 
terested  in  the  estate  have  suffered  damage  thereby.  If  it  be  alle«;ed  in  such  action 
that  the  land  was  sold  for  its  full  value,  the  prosumption  is  tiiat  no  damage  was 
suffered,  and  the  parties  interested  will  be  left  to  their  remedy  in  the  probate 
eoort.    Id, 

3.  Administrator  Interested  in  Claim  Cannot  Act  on  It.— An  administrator,  who 

is  personally  interested  in  a  claim  against  the  estate  of  his  intestate,  is  disqualified, 
under  section  1,510  of  the  code  of  civil  procedure,  from  acting  upon  it.  Ettate  of 
mU.    Col.,  183. 

4.  Minor  Heirs  when  not  Estopped  to  Dispute  Acxx>unt.— Minor  heirs  of  a  deceased 

intestate  are  not  estopped  from  questioning  the  correctness  of  the  administrator's 
account)  by  reason  orprocaedings  in  the  probate  court  for  a  sale  of  the  real  property 
to  pay  the  alleged  claim  in  dispute.    Id, 

5.  Foreign  Executrix  Cannot  Maintain  Action  nr  this  State. — ^Under  section  1,913 

of  the  code  of  civil  procedure,  a  foreign  executrix  cannot  maintain  an  action  in  the 
courts  of  this  ^state,  without  first  obtaining  ancillary  letters  of  administration  or 
testamentary.  *  Lewi$  v.  Adams,    Col,,  352. 

See  Certiorari,  2. 

EXEMPTIONS. 
See  Execution,  1,  3;  Married  Women,  5,6. 

EXPERTS. 
See  Evidence,  5. 
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FALSE  TELEGRAM. 

1.  CBDnNAL  Law-^Seitdino  False  Telegram— Intent  to  Deceive.— Under  section 
474  of  the  penal  code,  a  conviction  for  the  crime  of  willfully  sending  a  false  mes- 
sage bv  telegraph,  with  intent  to  deceive,  cannot  be  sustained,  if  it  appear  that  the 
defendant  had  not  the  slightest  idea  of  deceiving  the  person  to  whom  the  message 

'        was  sent,  and  that  such  person  was  not  deceived.    People  v.  Devon.  CtU.,  580. 

See  Cbiminal  Law,  2. 

FAMILY  ALLOWANCE. 
See  Estate  of  Deceased  Pebsons,  2,  3. 

FENCES. 

1.  Statutes  in  Force  Concerninq.— The  act  of  April  27,   1855,   concerning  lawful 

fences,  and  the  act  of  April  3,  1860,  amendatory  and  supplementary  thereto,  are 
applicable  to  the  county  of  Stanislaus.  These  acts  are  retained  in  force  by  the 
provision  of  section  19,  of  the  political  code,  and  the  counties  to  which  they  are 
applicable  are  not  subject  to  the  provisions  of  section  841,  of  the  civil  code.  Meade 
V.   WaUon.    CaL,  740. 

2.  The  Sams — What  is  a  Lawful  Fence. — A  fence  which  forms  a  perfect  indosnre, 

and  is  sufficient  to  turn  stock,  which  is  good,  strong  and  substantial,  and  built  of 
-stone,  is  the  equivalent  of  the  lawful  fences,  specificuly  described  in  such  statutes. 
Id. 

3.  The  Same — ^Action  to  Recover  for  Partition  Fence. — ^In  an  action  by  an  adjoin- 

ing proprietor  to  recover,  and  to  foreclose  a  lien,  for  one-half  the  value  of  a  parti- 
tion fence,  it  is  not  necessary  to  show  that  all  the  fences  surrounding  and  inclosing 
the  lands  of  defendant  are  lawful  fences,  within  the  meaning  of  we  statute.  If 
thev  have  been  adopted  by  him,  in  completing  his  inclosure,  and  serve  to  inclose 
his  land,  and  if  plaintifiTs  fence  complies  with  the  law,  it  is  sufficient.  Id. 

4.  The  Same— Statute  not  Obnoxious  to  Constitution— Special  Legislation. — ^The 

fence  laws  retained  in  force  by  the  code,  are  not  subject  to  the  objection  of  being 
special  legislation,  and,  therefore,  obnoxious  to  the  constitution  of  1879.  They  were 
in  force  before  the  adoption  of  such  constitution,  and  that  instrument  only  applies 
to  statutes  passed  after  its  adoption.    Id. 

5.  The  Same— Demand  of  Payment — Averment  of. — In  such  action  a  complaint 

which  shows  the  length  of  the  division  fence,  and  the  value  thereof  at  the  time 
the  inclosure  was  made,  and  that  on  a  certain  day  the  plaintiff  demanded  payment 
of  one-half  of  said  sum  from  defendant,  which  was  refused,  etc.,  sufficiently  alleged 
a  demand  Of  payment.    Id* 

See  Boundaries. 

FINDINGS. 

1.  Evidence— Wrongful  Withholding  Property  from  AasiGNEB. — The  finding  that 

the  defendant  had  wrongfully  and  fraudulently  withheld  possession  of  a  certain  mill 
tract  of  land  from  the  plaintiff,  after  due  notice  to  yield  its  possession,  and  that  of 
the  saw-mill  and  logs  and  appurtenances;  that  by  these  wrongful  and  fraudulent 
acts  the  plaintiff  had  been  kept  out  of  possession  of  such  property,  and  that  the 
defendant  had  thus  caused  damage  to  the  estate  of  the  insolvent  in  the  hands  of 
the  assignee,  reviewed,  and  held  supported  by  the  evidence.  Damsguard,  Assignee, 
etc.,  V.  Gunnoldson.     CcU.,  336. 

2.  Sufficiency  of  Evidence— Specifications  of  Insufficiency  must  be  Particular, 

— The  sufficiency  of  the  evidence  to  sustain  the  findings,  will  not  be  considered  on 
appeal,  if  the  bill  of  exceptions  fails  to  specify  the  particulars  in  which  the  evidence 
is  {dleged  to  be  insufficient.  A  specification  that  the  "court  erred  in  finding**  cer- 
tain facts,  does  not  meet  the  requirements  of  section  648,  of  the  code  of  civd  pro- 
cedure.    Coglan  v.  Beard.     Cal.,  268. 
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3.  Ths  Findimos  ov  the  lowxb  oou^t  will  KOI  BB  BKYiswKD  On  appeal,  unless  there 

was  a  motion  for  a  new  .trial.    CuUum  v.  Pcntl.    Ariz,,  702. 

4.  Admittsd  Facts. — Findings  should  be  confined  to  the  facts  put  in  issue  by  the  plead- 

ings, and,  upon  such  facts  as  are  admitted,  no  findings  are  necessary,  li,  however, 
findings  are  made  upon  admitted  facts,  they  should  be  in  harmony,  and  not  in  con- 
flict ^th  them.     Walker  v.  Brem.    CaL,  744. 

5.  Agreed  Statement  of  Facts. — In  a  case  submitted  upon  an  agreed  statement  of 

facts,  no  findings  are  necessary.     Handl  ▼.  lAUner^    Col,,  251. 

6.  JuDOMEHT  AiTiBMED  UPON  TOE  AuTHORiTT  OV  Hay  ▼.  Hill,  3  West  Coast  Bep., 

352.    Id. 

7.  Evidence — ^Findinos. — In  an  action  to  recover  for  work  and  labor  and  money  ex- 

pended for  the  use  of  defendant,  the  evidence  reviewed  at  length,  and  held  that  the 
findings  of  the  lower  were  correct.    Martin  v»  Victor  M,  ds  M.  Co.    Nev.,  fi08. 
See  Assignment  fob  Benefit  of  Cbeditobs,  3;  Counties,  5;  Evidence,  23,  24,  26; 
Forcible  Detaineb,  2;  Fbaud,  2;  Mistake,  1;  Statute  of  Limitations,  6. 

FORCIBLE  DETAINER. 

1.  AcnoN  BY  Lessee— Lease  ah  Evidence.— In  an  action,  by  a  lessee,  for  a  forcible  de- 

tainer, his  lease  is  admissible  in  evidence,  in  connection  with  his  former  possession, 
to  show  the  extent  of  such  possession,  and  that  he  was  entitled  thereto.  Murphy 
V.  Snyder.    CaL,  501. 

2.  The  Samb-~Cohclu8IONS  of  Law  in  Findings. — In  such  action,  a  direction  by  the 

court,  added  at  the  conclusion  of  the  findinip^s  of  fact,  that  "judgment  be  entered 
in  accordance  with  the  foregoing  findings  in  nivor  of  plaintiff  for  restitution  of  said 
premises,  and  for  his  costs  and  disbursements  in  this  action,"  is  equivalent  to  a  con- 
clusion of  law,  that  the  plaintiff  is  entitled  to  recover  the  possession  of  the  prem- 
ises sued  for.    Id. 

FORECLOSURE. 
See  Mortgage,  6,  12;  Stbeet  Assessment,  1. 

FOREIGN  LAWS. 
See  Evidence  9. 

FRANCHISE. 
See  Quo  Wabrakto,  1-4. 

FRAUD. 

1.  Fraud — Sbitino  Aside  Judgment— Default  of  Plaintiff.— A  judgment  at  law 

will  not  be  set  aside  on  the  ground  of  fraud,  unless  the  fraud  was  practiced  in  the 
ver^  act  of  obtaining  the  judgment,  without  any  default,  either  of  the  party 
agamst  whom  the  judgment  was  rendered,  or  his  counsel  ZeUerbaeh  v.  AUenberg 
€t  al.    CaL,  491. 

2.  Contest  Before  Land  Department— Conclusiveness  of  Finddtos— Fraud. — ^The 

findings  of  the  secretary  of  the  interior,  on  questions  of  fact  involved  in  a  contest 
before  the  land  department,  cannot  be  collaterally  attacked  except  for  fraud  or  mis- 
take.   8park$etal.r.  Brown  etal.     Wash,,  484. 

See  Corporations,  3;  Executors  and  Administrators,  1;  Mines  and  Muting,  1; 

Pleading, 4;  Sale,?. 

GARNISHMENT. 

1.  Titlb  Cannot  be  Litigated  in  Garnishee  Proceedings.— In  garnishee  proceed- 
ings, under  section  182  of  the  code,  the  title  to  property  in  the  hands  of  the  garni- 
shee, and  claimed  by  him,  cinnot  be  litigated.     Ooornbs  v.  Davis  ei  al.     Wash.,  465. 
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G&AKTOR  AKD  6BANTEB. 
8eeDBB3>. 

GEOWING  CROPS. 
See  Adyxbsb  Posssssiok,  2. 

GUARANTY. 

1.  GuAKANTT— Failube  ot  Gonsidbbation — ^CoBPOBATioN. — Agoanuity,  founded  on  an 
alleged  agreement  executed  by  the  officers  of  a  corporation,  which  they  had  no  an* 
thority  to  execute,  is  without  consideration.  ^  Granger  v.  Bourn,    CaL,  354. 

• 

HABKAS  CORPUS. 

1.  Afpsaus— Habxas  Cobpus.— Under  section  764  R.  S.,  amended  by  tlie  apt  of  March 

3, 1885,  (session  laws,  1885,  437)  the  right  of  appeal  in  habeas  corpus  cases  is  abso- 
lute, and  not  dependent  upon  the  discretion  of  the  judge,  to  allow  or  deny  an  ap- 
peal.   In  re  Sun  Hung  and  Si  Yee,  ( U,  S,  Or,  Ct.)    CcU.,  313. 

2.  Chinese  Rbstbiction  Act. — Policy  of  allowing  appeals  on  questions  of  fact  arisinff 

under  the  Chinese  restriction  act  discussed,  and  limitations  on  the  right  of  i^peal 
suggested.    Id. 

3.  Petitionxb  RxBiANDBD  for  want  of  error  in  the  proceedings.    In  re  Patterson,  on 

Habeas  C<yrpus.    Col.,  282. 

See  Chinese  Rbstbiction  Act,  1,  2;  Witness,  1. 

HIGHWAYS. 
See  Katigablb  Stbeah,  1. 

HOMESTEAD. 
See  Adyxbsb  Possession,  5;  Mobtoaoe»  13. 

HUSBAND  AND  WIPE. 
See  Adyebse  Possession,  5;  Mabbied  Women. 

INDEMNITY. 

1.  Pbomise  of  Indebinitt— Liabilitt  of  Pbomisob— Statute  of  Fbauds— Exbcu- 
TION. — ^The  defendants  were  sureties  on  an  undertaking  on  appeal  from  a  justice's 
court.  After  such  appeal  had  been  dismissed,  they  requested  the  plaintiff,  a 
constable,  to  levy  execution  upon  certain  personal  property,  which  they  stated 
belonffed  to  the  judgment  debtor.  The  plaintiff  asked  from  the  defendants  a  bond 
of  indemnity  to  secure  him  against  any  damages  he  might  sustain  bv  reason  oi  the 
ley^  and  sale,  should  they  prove  to  be  wroneful.  The  defendants  veroally  promised 
to  indemnify  him,  whereupon  the  plaintiff  levied  upon  and  sold  the  property  under 
the  execution,  and  thereby  paid  and  satisfied  the  judgment  in  full.  Such  property 
did  not  belong  to  the  judgment  debtor,  and  the  plaintiff,  in  an  action  against  him 
by  the  owner,  was  compelled  to  pay  for  the  conversion  thereof.  The  plaintiff  tiiere- 
upon  sued  the  defendants  upon  their  verbal  promise  of  indemni^.  Held,  that 
such  action  could  be  maintained;  that  if  the  execution  was  issued  at  the  request  of 
the  defendants,  without  the  knowledge  of  the  judgment  creditor,  he  ratined  and 
confirmed  their  act  in  ordering  it,  when  he  accepted  the  money  under  it  in  full  pay- 
ment and  satisfaction  of  his  judgment;  that  the  interest  the  defendants  had  m 
having  the  execution  satisfied  out  of  the  property  of  the  judgment  debtor,  was  a 
sufficient  consideration  for  their  promise  of  indemnity,  and  that  such  promise  was 
not  within  the  statute  of  frauds.    Lerch  v.  OaUup  ei  oL    Cal,,  745. 

INDIAN  COUNTRY. 
See  Alaska. 
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INJUNCTION. 

1.  D1TXB8ION  OF  Watbb,  Whkn  Ri8TRAnnu>— Natural  Channxl.— An  owner  of 

land  located  on  a  water  coarse  is  not  entitled  to  have  the  diversion  of  water  there* 
from  restrained,  unless  such  diversion  diminishes  the  quantity  which  would  other- 
wise have  flowcNd  therein  by  a  natural  channel.  Creighton  v.  Kaweah  CancU  and 
IrrigaUon  Co.     Cal„  176. 

2.  INJUNCTION — RESTRAINING  EzBCOTiON  OF  JUDGMENT. — An  injunction  will  not  lie 

to  restrain  the  execution  of  a  judgment  when  it  appears  from  the  complaint  that 
the  object  of  the  injunction  suit  is  to  litigate  the  same  subiect  matter  that  was  de- 
termined in  the  action  in  which  the  judgment  was  obtainea.  Wingard  v.  Jameson 
ei  cd.     Wash.,  483. 

3.  Injunction— Fraudulint  Mortgags— Bights  ^f  Attaching  Creditor.— Under 

section  1,997  of  the  code,  the  district  court  has  jurisdiction  to  grant  an  injunction, 
enjoining  the  foreclosure  of  a  fraudulent  mortgage,  at  the  instance  of  an  attaching 
creditor  of  the  mortgagor,  who  has  not  reduced  his  claim  to  judgment.  £.  C» 
JH^acMm  Arms  Company  v.  Swartz  et  aL     Wash,,  467. 

4.  Order  Dissolving  Injunction — Time  of  Appeal. — An  order  dissolving  an  injunc- 

tion cannot  be  reviewed  on  appeal,  unless  an  appeal  therefrom  be  tULen  within 
sixty  days.    BaiHiam  et  oL  y.  Juostetter,     Cal,  2Z3, 

6.  Damages — ^Injunction — Joinder  of  Causes  of  Action. — A  cause  of  action  for 
dama^  which  is  not  joint  as  to  all  the  plaintiffs,  but  undoubtedly  several,  cannot 
be  jomed  with  a  cause  of  action  for  iji  injunction  which  is  common  to  all  the 
plamtifiFs.     Id. 

6.  The  Complaint  in  this  Action  held  ambiguous,  unintelligible,  and  uncer- 
tain, for  insufficient  description  of  the  property,  alleged  to  be  afifected  by  the  acts 
of  the  defendant.    Id. 

See  Navigable  Stream,  1;  Taxation,  5,  11,  12;  Water  and  Water  Rights,  7. 

INSOLVENCY. 

1.  Involuntary  Insolvency— Jurisdiction  when  .^ioquired— Not  Subject  to  Col- 

lateral Attack. — Where  a  petition  in  involuntary  insolvency  proceedings  is  prop- 
erly signed,  verified  and  filed,  and  a  copy  thereof,  together  with  a  copy  of  the  order 
to  show  cause,  is  regularly  served  on  the  debtor,  in  the  manner  provided  by  law  for 
ibe  service  of  summons  in  civil  actions,  the  court  obtains  jurisoiction  of  the  case, 
and  for  errors  afterwards  committed,  such  as  the  filing  by  the  assignee  of  a  bond, 
in  an  amount  less  than  that  ordered  by  the  court,  its  proceedings  cannot  be  collat- 
terly  attacked.    Luhrs,  Assignee,  etc.,  v.  KeUy.    Col.,  252. 

2.  The  Same— Assignment  Evidence  of  Assignee's  Right  to  Sue.— Under  section 

18  of  the  insolvency  act  of  1880,  a  certified  copy  of  the  assignment  is  conclusive 
evidence  of  the  assignee's  authority  to  sue.  Id. 
Z,  Adjudication  in  Involuntary  InsoI^vency — Proceedings  are  nr  rem— Service 
BT  Publication  Sufficient.— An  adjudication  of  a  debtor  to  be  an  involuntary 
insolvent  may  properly  be  considered  as  in  rem,  as  regards  the  status  of  such  debtor. 
And  publication  of  the  notice  required  by  section  10  of  the  act  of  1880  is  sufficient. 
Arnold,  Assignee,  etc.,  y.  Kahn.    Col.,  541. 

4.  The  Same — ^Assignee  May  Maintain  Actions.— After  a  debtor  has  been  adjudged 

■D  involuntary  insolvent,  the  right  to  recover  and  distribute  his  property  and 
rights  in  action  accrues  to  the  assignee,  and  he  may  prosecute  actions  against,  and 
have  recovery  from,  parties,  under  said  act,  in  the  same  manner  as  if  personal  ser- 
vice prior  to  the  order  adjudicating  his  status  had  been  had  on  the  debtor.    Id. 

5.  PxnriON  for  Involuntary  Insolvency  Held  Sufficient. — GampbeU  etal.  v.  Judd 

et  oL     Col.,  372. 

6.  Order  Refusing  to  Remove  Assignee — Appeal. — An  order  of  the  circuit  court, 

refusing  to  remove  an  assignee  in  insolvency,  is  not  appealable.  In  re  Ooldsimth  et 
at..  Insolvent  Debtors.    Or.,  730. 

7.  Appeals  in  Special  Procbedikos,  Wren  Lie. — ^Where  a  court  or  judge  is  directed 

by  statute  to  exercise  a  particular  function,  in  a  manner  different  entirely  from  the 
ordinary  mode  of  procedure  by  action  or  suit,  no  appeal  to  the  supreme  court  wiU^ 
lie,  unless  provided  for  in  the  act  itself,  for  the  reason  that  the  general  statutes  of 
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Oregon,  reculating  appeals  to  the  supreme  «ourt,  do  not  extend  to  each  a  caae,  and 
no  snch  right  eziatB  except  by  force  of  a  statate.    Id. 

See  Appeal*  1. 

INSTRUCTIONS. 

1.  Ii«8TRUCTiONa — Failusb  OF  JuBY  TO  Heab. — ^The  fact  that  the  jury  did  not  hear 

the  instructiona  of  the  court>  because  of  noise  in  the  court  room,  will  not  warrant 
a  reversal.     People  v.  Price,     Col,,  339. 

2.  A  Refusal  to  give  Iiistbuctions  which  have  already  been  given  in  subatanoe 

is  not  error.    BuUardY,  Stone.    Cal.,  632. 

3.  The  Refusal  to  give  Instructions  Requested  is  not  Ebrob,  if  the  instructions 

giv  en  properly  cover  the  entire  case.     Cunningham  v.  U.  P.  By.  Co.     Utah,  4iS. 

4.  The  Refusal  to  give  iNSTBucroifs  Requested  will  not  warrant  a  reversal,  if  the 

same  have  been  given  in  substance,  or  if  the  instructions  given  cover  the  entire 
case.     U.  8.  v.  Musser.     Utah.,  116. 

6.  The  Evidence  Reviewed  at  length,  and  held  to  warrant  a  verdict  of  conviction.   Id. 

6.  A  Refusal  to  give  Instructions  which  have  Already  been  given  in  sub- 
stance is  not  error.    Dxifour  v.  G.  P.  R.  R.  Co.    Col.,  346. 

7*  iNSTRUcmoN  TO  CONSIDER  SURROUNDING  CiBCUMSTANCBS. — An  instruction  that  the 
jury,  in  case  they  found  for  plaintiff,  '^must  take  into  consideration  all  the  circum- 
stances surrounding  the  case."  cannot  be  interureted  as  authorizing  them  to  con- 
sider facts  not  embraced  in  the  pleadings  or  evidence.    Id. 

8.  Cebtain  Instbuctions  considered  and  held  warranted   by  the  pleadings  and  evi- 

dence.    Id. 

9.  Instbuctions — Contbadictoby,  must  be  Excepted  to. — If  contradictory  instruc- 

tions are  given,  the  court  commits  an  error  of  law,  but  such  error  must  be  excepted 
to  when  the  ruling  is  made,  or  it  cannot  be  considered  on  appeal.  Sierra  U.  W, 
Co.  V.  Baker.     Cat.,  734 

10.  Instbuctions  held  to  be  Without  Ebbob.    Luhre  v.  Kelly.    CaX.,  252. 

See  Adverse  Poissession,  4;  Appeal,  26;  Mubder  and   Manslaughteb,  5,  8-10,  12, 

18,  19;  Tbespass,  2. 

INSURANCE. 

1.  FiBE  Insubance— Bbeach  of  Condition  Avoids  Policy.— A  breach  of  any  one  of 

the  conditions  contained  in  a  policy  of  fire  insurance,  on  the  part  of  the  assared,  is 
a  good  defense  to  his  right  of  recovery.  Wenzel  v.  Commercial  Insurance  Contpauy 
of  California.    Cat.,  420. 

2.  The  Same— Employment  of  Watchman— Bbeach  of  CoNDrnoN.— A  policr  of  in- 

surance, oil  a  quartz  mill,  contained  a  condition  that  "a  watchman  snail  oe  em- 
ployed by  the  assured  to  guard  the  premises  during  such  time  as  the  mill  is  idle.** 
The  person  claimed  to  have  been  employed  as  a  watchman  worked  in  his  own 
mine,  twenty-two  hundred  feet  distant  from  the  mill,  for  six  or  seven  hours  during 
the  day;  at  night  he  slept  in  a  house  nine  hundred  feet  from  the  mill,  between 
which  house  and  the  mill  a  hill  intervened,  which  prevented  him  from  seeing  the 
mill.  The  mill  was  burned  at  night,  without  the  knowledge  of  the  so-called  watch- 
man.   Ileldf  that  the  condition  of  the  policy  was  not  complied  with.    Id. 

8.  The  Same — Change  of  Possession — Lease  of  Pbopebty  Insubed. — ^A  condition 
in  such  policy,  that  any  change  in  possession,  without  the  written  assent  of  the 
company,  shall  render  the  policy  void,  is  broken,  if  the  assured,  without  obtaining 
such  assent,  leases  the  property  assured,  and  surrenders  the  possession  to  another. 
Id. 

4.  Action  on  Insubance  Policy— Bbeach  of  Conditions  must  be  Specially 
Pleaded. — In  an  action  on  an  insurance  policy,  the  defendant,  if  he  relies  upon  a 
breach  of  some  particular  condition  of  the  policy,  must  specially  plead  it.  Evi- 
dence thereof  is  inadmissible  under  a  general  aenial  that  the  plaintiff  had  perfonned 
all  the  conditions  on  his  part.  PiUenger  v.  Providence  Washington  Insurance  Com' 
pany,    {U.S.  Or.  Ct.)    Col,  266. 
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5.  FiBM  Insukance— Amottnt  of  LoaB— Statemint  in  Pboof  of  Loas.^In  an  action 

against  a  fire  inanrance  company,  to  recover  the  amount  of  a  loss,  the  aasured  ia 
not  limited  to  the  amount  claimed  in  the  proof  of  loss,  if  he  was  induced  to  exe- 
cute  the  same  through  the  false  representation  of  the  company's  adjuster.  CwA  v. 
Lion  F,  Im.  Co,    CcU,,  366. 

6.  Life  Insukakcb  —  Condition   Against   Intemperance — Waiver — Estoppel — 

Knowledoe  of  Agent. — The  fact  that  an  assured,  at  the  time  of  his  insurance, 
was  intemperate  to  such  a  degree  as  to  impair  his  health,  avoids  the  policy  if  the 
same  contain  a  condition  that  if  the  party  insured  should  become  so  far  intemper- 
ate £8  to  impair  his  health,  the  policy  should  be  void;  and  the  knowledge  of  such 
fact,  by  the  agent  of  the  company,  will  not  operate  to  estop  it  from  relying  upon 
the  violation  of  such  condition,  as  a  defense  to  an  action  on  the  policy,  or  be  re« 
garded  as  a  waiver  thereof,  if,  at  the  time  of  the  execution  of  the  policy,  the  party 
in  whoae  favor  the  same  was  issued  also  knew  of  such  fact.  Pomeroy  v.  Boeky 
^fountain  Insurance  Co.    Col.^  28. 

Bee  Mortgage,  4,  5. 

INTENT. 
See  Murder  and  Manslaughter,  10. 

INTEREST. 

1.  Interest,  bow  Allsoed-;Not  a  Separate  Cause  of  Action. — In  an  action  for  goods 

sold  and  delivered,  interest  on  the  principal  debt  due  does  not  constitute  a  separate 
cause  of  action.  And  the  simple  statement,  in  concise  language,  that  a  given  sum 
is  due  for  interest,  does  not  render  the  complaint  ambiguous,  unintelligible  or  un- 
certain, in  any  respect.    Friend  and  Terry  Lumber  Co.  v.  Miller.    Col.,  508. 

2.  Interest  on  Coupons. — Under  section  1,917,  civil  code  of  California,  where  there  is 

no  special  provision  as  to  interest  upon  bonds  and  coupons,  both  the  bonds  and  the 
coupons  bear  interest,  after  maturity,  at  the  ordinarylefinl  rate,  whether  the  cou- 
pons are  detached  from  the  bonds  or  not.  Nash  v.  El  Dorado  Co.,  (U.  S.  Cir.  Ct) 
Col.,  1. 

See  Mortgage,  3:  Pawnbrokrbs,  1. 

INTERVENTION. 

1.  Intervention— Nature  of— Does  Not  Change  Character  of  Original  Action — 

Ejectment — Jury  Trial. — An  intervention,  under  section  662  of  the  former  prac- 
tice act,  merely  results  in  the  addition  of  a  new  party  or  parties  to  the  original  ac- ' 
tion,  for  the  purpose  of  hearing  and  determining,  at  the  same  time,  all  conflicting 
claims  which  may  be  made  to  the  subject  matter  in  litigation;  it  does  not  change 
the  nature  of  the  action  itself,  or  stop  the  machinery  of  a  trial  thereof.  Conse- 
quently, the  plaintiff,  in  an  action  of  ejectment,  is  entiUed  to  a  jury  trial,  notwith- 
standing an  instruction,  praying  for  equitable  relief,  is  filed,  and  a  denial  thereof  is 
error.    Beay  v.  Butier  et  al.,  arul  Treadtoell,  Intervenor.    Col.,  195. 

2.  The  Sams— Intervention  When  not  Allowed  in  £XnBCTMENT. — Whether  interven" 

tion  is  applicable  at  all  to  an  action  of  ejectment,  qucere.  But  where  a  person  does 
not  claim  to  have  derived  title  from  plaintiff  or  defendant  in  the  action,  and  does 
assert  title  in  himself  paramount  to  both  plaintiff  and  defendant^  there  can  be  no 
intervention.    Id. 

3.  The  Sams— Judgment  Must  not  Include  more  than  Complaint.— In  such  ac- 

tion, where  the  intervenor  asserts  a  right  to  only  a  uart  of  the  demanded  premises, 
it  is  error  for  the  court  to  adjudge  him  to  be  the  absolute  owner  of  the  whole  thereof, 
and  to  perpetually  enjoin  the  plaintiff  ^^^^  prosecutins  bis  action  and  from  ever 
thereafter  maintaining  any  other  action  i^  ^^^  ^^^  land.    Id. 
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JTTDGBfENT. 

1.  Final  Judomemt  ik  Pubsitancs  to  8TiPULATiOK.--TJnder  the  itipnUtioii  which  it 

recited  in  the  prior  opinion  of  the  court,  reported  in  1  West  Cout  Rep.,  872»  held, 
that  the  jndgment  in  the  present  case  was  properlv  entered;  that  the  judgment  in 
the  Lycoming  case  became  final  in  the  sense  of  the  stipulation,  when  the  time  to 
move  for  a  new  trial  and  to  appeal  therefrom  had  elapsed,  and  no  motion  was  made 
and  no  appeal  taken;  that  aner  such  judgment  became  final  the  plaintiff  had  a 
right,  under  the  stipulation,  to  take  juogmeut  in  the  present  case,  without  amend- 
ing her  complaint.     OUmort  y.  American  Centred  Inmranee  Company,    CaL,  358. 

2.  Jttdqmxst  on  Pleadings  when  not  Autrorized. — ^A  judgment  on  the  pleadings 

cannot  be  rendered,  if  the  answer  denies  the  material  facts  stated  in  the  complaint, 
eyen  if  the  answer  sets  up  a  special  defense  separately  stated,  which  admits  the 
allegations  formerly  denied^  and  such  defenses  are  inconsistent.  BoUo  y.  Vantda' 
menL    Col,,  328. 

3.  The  Same— Inconsistent  Defenses. — ^In  an  action  for  damages  for  the  diyersion  of 

water,  and  for  an  injunction,  the  defendant  pleaded  title  in  himself  under  the 
statute  of  limitations,  and  specially  denied  the  allegations  of  the  comj^nt.  He 
also  set  up  that  his  wife  was  the  owner  of  the  water,  and  the  water  priyileges,  in 
dispute,  toat  he  was  in  possession  as  her  agent,  and  disclaimed  any  further  interest 
in  the  subject  matter  of  the  suit.  Held,  that  the  answer  raised  issues  of  fact,  and 
that  a  judgment  for  the  plaintiff  on  the  pleadings  was  erroneous.     Id, 

4.  Default  Judoment— Absence  of  Attornet— Setting  Aside  Default— Discbetion. 

— It  ia  no  abuse  of  discretion  for  a  court  to  set  aside  a  judgment  for  the  defendant, 
rendered  in  the  absence  of  the  plaintiff  and  his  attormeys,  who  resided  at  a  distant 
place,  and  who  had  reason  to  belieye  that  the  case  would  not  be  tried  at  the  time  it 
was  taken  up.     Cameron,  Executor ,  etc.,  y.  Carroll.    CaL,  667. 

5.  A  MERE  Clerical  Error  in  the  Amount  of  the  Judgment  as  entered,  will  not  war 

rant  a  reyersal.     Cullum  y.  Paul.    Ark.,  702. 

6.  JuDGMEirr — Clerical  Errors — Abcendment. — Clerical  errors  in  a  judgment,  where 

they  aro  shown  by  the  record,  ma^  be  corrected  at  any  time  so  as  to  make  the  judg- 
ment entry  correspond  with  the  judgment  rondered.  And  this  may  be  done  eyen 
after  an  appeal  and  affirmance  of  the  judgment.  Dreyfun  y.  TomipkiM.  CaL,  329. 
7*  The  Same. — In  an  action  to  rocoyer  possession  of  certain  personal  property,  the  jury 
found  that  the  plaintiff  was  the  owner  of  the  property,  and  entitled  to  its  rotnm;  or, 
if  a  return  thereof  cannot  be  had,  then,  for  the  sum  of  four  hundred  dollars,  with 
interest  theroon  from  June  16,  18S2.  As  entered,  the  judgment  read,  after  reciting 
the  yerdict,  that  plaintiff  haye  and  recoyer  from  the  defendant  "costs  and  disburse- 
ments incurred  in  this  action,  amounting  to  the  sum  of  ninety -fiye  and  fifty  one> 
hundredths  dollars."  On  appeal,  the  judgment  was  affirmed.  Held,  that  after  the 
filing  of  the  remittitur  in  the  lower  court,  the  judgment  could  be  amended  so  as  to 
conform  to  the  yerdict.     Id, 

8.  RsyERSAL  OF  Judgment— Repayment  of  Money  Paid  Under. — ^When  judgment  is 

reyersed  on  appeal,  an  order,  under  section  957  of  the  code  of  ciyil  procedure,  for 
the  repayment  of  money,  will  not  be  granted,  unless  it  appears  that  the  money  was 
paid  after,  and  in  consequence  of,  the  judgment  appealed  from.  ReynM*  y.  ReynaiUU, 
Cal,  629. 

9.  JuDQMSNT  Reyersed  with  Instructions  to  insert  in  the  findings  all  documents 

showing  title  in  the  respectiye  parties.  HuUey  y.  Bryan;  FUtpatrick  y.  Bryan\  WH' 
eon  y.  Bryan,    Cal.,  427. 

10.  Where  the  Byidence  is  Substantially  Conflicting,  the  judgment  will  not  be  re- 
yersed for  insufficiency  of  theeyidenoe  to  justify  the  decision.  Whiteeidee  ei  al^ 
Executrkes,  etc.,  y.  Briggs,  Executrix,  et  aX,    Cal,  415. 

11.  FiNDiNOS  UPON  Probatiye  MATTERS,  OuTsiDE  OF  THE  IssuES,  is  uo  roasou  for  le- 
yersing  the  judgment,  when  the  findings  coyer  all  the  issues.    Id, 

12.  The  Complaint  Held  to  State  Facts  Sufficient  to  constitute  a  cause  of  aotion.  Id, 

See  Amendment,  3;  Appeal,  3,  6,  21;  Claim  and  Beliyery,  3;  Contempt,  6;  Costs, 
2;  Eyidence,  22;  Fraud,  1,  2;  Injunction,  2,  3;  Interyektions,  3;  Juris- 
diction, 4,  6;  Mortgage,  7;  Street  Assessment,  1. 
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JUDGMENT  ROLL. 

1.  PjUOB  fisoQVEBT — ^Rboobd  HOW  VAK  OoNOLU^iviB. — ^A  reoord  is  net  eonclasivo  as  to 

the  truth  of  any  allegations  which  were  not  material  and  traversable,  but  as  to 
things  material  and  traversable  it  is  conclusive  and  finaL  And  as  to  questions  thus 
essential  and^determined,  the  judgment  is,  as  a  plea,  in  bar,  or,  as  evidence,  oonclu* 
sive  between  the  same  parties,  upon  the  same  matter,  everywhere.  Wixaon  v. 
J>evme.    Cal„  341. 

2.  Thx  Same. — Upon  a  comparison  of  the  judgment  roll  in  a  former  action  between 

the  parties,  with  the  plcatdings  in  the  present  case,  held^  that  the  same  identical 
question,  viz.,  the  right  of  phtintiff  to  have  and  divert  twenty-five  inches  of  water 
from  a  certain  ravine  at  his  dam  on  said  ravine,  was  a  material  question  in  issue 
and  essential  to  the  determination  of  each  action;  that  such  question  was  finally 
determined  in  the  former  cause,  in  favor  of  the  plaintiff  and  should  not  again  be 
litigated  between  the  same  partitas.    Id, 

3.  P&IO&  Rbcoveby  in  Favob  of  Plaintiff— When  Need  not  be  Pleaded-— Es- 

TOPFEL. — ^Where  a  plaintiff  has  obtained  judgment  on  certain  issues  raised  by  the 
defendant  in  his  answer  in  a  subsequent  action,  it  is  neither  necessary  or  proper  for 
him  to  plead  such  prior  recovery.  The  prior  judgment  operates  by  wa^  of  estoppel 
to  the  defense  set  up  by  the  defendant,  and  as,  under  the  Caluomia  system  of 
pleadings,  there  is  no  replication  to  the  answer,  such  estoppel  cannot  properly  be 
pleaded.     Id, 

JUDICLA.L  NOTICE. 
SeeJiSuBVEYS,  1. 

JURISDICTION. 

1.  JUBIBDIGTION  OF  InTEBIOB  AND  SUPEBIOB  OOUBTS — ^PbBSUMPTIONS. — A  jUStice  COUrt 

is  an  inferior  court  and  its  jurisdiction  must  be  shown  affirmatively,  by  a  party  re- 
Hing  upon  or  claiming  any  right  under  its  judgments.  No  presumption  will  be  in- 
dulged in  favor  of  its  jurisdiction.  In  superior  courts,  the  presumption  is  in  favor 
of  we  regularity  of  their  proceedmgs  and  of  their  junsdiction,  ana  he  who  chal- 
lenges either  must  show  affirmatively  the  grounds  of  his  objection.  Keybers  v. 
M^fmJber,    00^,390. 

2.  The  Same— Want  of  Jubisdiotion— Effect  of.— It  does  not  follow,  however,  that 

the  rule  of  dedsion  differs  upon  the  same  state  of  facts,  when  ascertained.  It  is 
only  in  the  mode  of  ascertaining  them  that  the  distinction  exists.  In  a  couirt  oj 
rtoord  a  given  fact  is  presumed,  out  when  shown  by  the  record  not  to  exist  error  is 
made  to  appear;  in  a  justice  court,  the  same  fact  must  be  proven  or  it  will  be  pre- 
sumed not  to  exist,  and  like  error  is  manifest.  Id, 
Zm  JumcE  Coubt— Summons— Ebboneous  Dibbction  to  Defendant— Judgment.— A 
snnunons  in  an  action  for  trespass  to  land,  brought  in  a  justice  court,  should  con- 
tain a  direction  to  the  defendant,  that  if  he  failed  to  answer,  the  plaintiff  would 
"apply  to  the  court  for  the  relief  demanded."  If,  however,  instead  of  such  direc- 
tion the  summons  states  that  in  case  of  failure  to  answer  "  the  plaintiff  would  take 
indgment^  for  the  amount  claimed  in  the  complaint"  (stating  it),  a  judgment  by  de- 
fault rendered  thereon,  after  a  personal  service  on  the  defendant,  is  voidable  only, 
and  not  void,  and  cannot  be  collaterally  attacked.    Id. 

4.  JuBiSDicnoN- Ebboneoub  Exbboisb  of— Jxn)OMBNT.— When  a  court  has  obtained 

jurisdiction  over  the  persons  and  over  the  subject  matter,  error  in  the  exercise  of 
that  jurisidiction  does  not  make  the  judgment  void.    Darke  v.  Ireland,    Utahy  325. 

6.  ItZOBBSivB  Judgment  not  Void. — A  judgment  is  not  void,  if  given  for  a  greater 
amount  than  the  party  is  entitled  to,  if  the  court  has  jurisdiction  over  the  parties 
and  the  subject  matter.    Id, 

6.  Adjottbnment  of  Term — Effect  of  on  Jubisdiction. — After  an  adjournment  of  a 
term  at  which  a  judgment  is  rendered,  the  court  loses  all  power  to  set  it  aside  on 
motion  made  at  a  subsequent  term,  in  the  absence  of  a  statute  authorizing  it  to  be 
done.  Jurisdiction  for  that  purpose  is  not  retained  by  reason  of  an  ineffectual  at* 
tempt  to  move  for  a  new  trial.     Id, 

See  Alaska,  1;  Appeal,  13;   Cebtiobabi,  1;  Contempt,   1,  2:  Cobpobations  6;  In- 

BOLVENCT,  1. 
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JTTBGBfBNT. 

1.  Final  Judoment  ix  Pubsuanob  to  Stipulation.-— Under  the  itipaUtiozi  which  is 

recited  in  the  prior  opinion  of  the  court,  reported  in  1  West  CoMt  Rep^  872»  hM, 
thftt  the  judgment  in  the  present  case  was  properlv  entered;  thAt  the  judgment  in 
the  Lycoming  case  became  final  in  the  sense  of  the  stipulation,  when  the  time  to 
move  for  a  new  trial  and  to  appeal  therefrom  had  elapsed,  and  no  motion  was  made 
and  no  appead  taken;  that  alter  such  judgment  became  final  the  plaintiff  had  a 
right,  under  the  stipulation,  to  take  judgment  in  the  present  case,  without  amend- 
ing her  complaint.     OUmore  y.  American  Central  Insurance  Company.    CaL^  358. 

2.  JuDOUBNT  ON  PLEADINGS  WHEN  NOT  AuTHosiZED. — A  judgment  ou  the  pleadings 

cannot  be  rendered,  if  the  answer  denies  the  material  facts  stated  in  the  compbunt, 
eyen  if  the  answte  sets  up  a  special  defense  separately  stated,  which  admits  the 
allegations  formerly  denied^  and  such  defenses  are  inconsistent.  BoUo  y.  Fomla- 
ment,    Cal,  328. 

3.  The  Same— Inconsistent  Defenses.— In  an  action  for  damages  for  the  diyersion  of 

water,  and  for  an  injunction,  the  defendant  pleaded  title  in  himself  under  the 
statute  of  limitations,  and  specially  denied  the  allegations  of  the  complaint.  He 
also  set  up  that  his  wife  was  the  owner  of  the  water,  and  the  water  priyileges,  in 
dispute,  toat  he  was  in  possession  as  her  agent,  and  disclaimed  any  further  interest 
in  the  subject  matter  of  the  suit.  Held,  that  the  answer  raised  issues  of  fact,  and 
that  a  judgment  for  the  plaintiff  on  the  pleadings  was  erroneous.     Id. 

4.  Default  Judgment— Absence  of  Attobnet— Setting  Aside  Default— Discbktion. 

— It  is  no  abuse  of  discretion  for  a  court  to  set  aside  a  judgment  for  the  defendant, 
rendered  in  the  absence  of  the  plaintiff  and  his  attormeys,  who  resided  at  a  distant 
place,  and  who  had  reason  to  belieye  that  the  case  would  not  be  tried  at  the  time  it 
was  taken  up.     Cameron,  EoceeiUor,  etc.,  v.  Carroll.    CaL,  567. 

5.  A  MERE  Clerical  Ebbor  in  the  Amount  of  the  Judgment  as  entered,  will  not  waz^ 

rant  a  reyersal.     Cullum  v.  Paul.    Ariz.,  702. 

6.  Judgment — Clerical  Brrobs — Amendment. — Clerical  errors  in  a  judgment^  where 

they  are  shown  by  the  record,  may  be  corrected  at  any  time  so  as  to  make  the  judg- 
ment entry  correspond  with  the  jud^pnent  rendered.  And  this  may  be  done  even 
after  an  appeal  and  affirmance  of  the  judgment.  Dreyfuss  y.  TomijpiaM.  Co/.,  329. 
7*  The  Same. — In  an  action  to  recoyer  possession  of  certain  personal  property,  the  jury 
found  that  the  plaintiff  was  tiie  owner  of  the  property,  and  entitled  to  its  return;  or, 
if  a  return  thereof  cannot  be  had,  then,  for  the  sum  of  four  hundred  dollars,  with 
interest  thereon  from  June  16,  1882.  As  entered,  the  judgment  read,  after  recitiiig 
the  yerdict,  that  plaintiff  have  and  recoyer  from  the  defendant  "costs  and  disburse- 
ments incurred  in  this  action,  amounting  to  the  sum  of  ninety-fiye  and  fifty  one- 
hundredths  dollars."  On  appeal,  the  judgment  was  affirmed.  Held,  that  after  the 
filing  of  the  remittitur  in  the  lower  court,  the  judgment  could  be  amended  so  as  to 
conform  to  the  yerdict.     Id, 

8.  BsyEBSAL  OF  Judgment— Repayment  of  Money  Paid  Under. — ^When  judgment  is 

reyersed  on  appeal,  an  order,  under  section  957  of  the  code  of  ciyil  procedure,  for 
the  repayment  of  money,  will  not  be  granted,  unless  it  appears  that  tne  money  was 
paid  after,  and  in  consequence  of,  the  judgment  appealed  &om.  Beynolds  y .  Rcj^mUU. 
Cal.,  629. 

9.  Judgment  Reyersed  with  Instructions  to  insert  in  the  findings  all  documents 

showing  title  in  the  respectiye  parties.  HuUey  y.  Bryan;  FUtpatrick  y.  Bryan',  Wil- 
9on  y.  Bryan.    Cal.,  437. 

10.  Where  the  Evidence  is  Substantially  Conflicting,  the  judgment  will  not  be  re- 
yersed for  insafficiency  of  the  eyidence  to  justify  the  decision.  Whiteeidee  et  al^ 
Executrices,  etc.,  y.  Briggs,  Executrix,  et  cU.    Cal.,  415. 

11.  Findings  upon  Probative  Matters,  Outside  of  the  Issues,  is  no  reason  for  re- 
versing the  judgment,  when  the  findings  cover  all  the  issues.    Id. 

12.  The  Complaint  Held  to  State  Facts  Sufficient  to  constitute  a  cause  of  aotion.  Id» 

See  Amendment,  3;  Appeal,  3,  6,  21;  Claim  and  Delivery,  3;  Contempt,  6;  Cosncs, 
2;  Evidence,  22;  Fraud,  1,  2;  Injuncttion,  2,  3;  Interventions,  3;  Juris- 
diction, 4,  6;  Mortgage,  7;  Street  Assessment,  1. 


iMDin.  779 

JUDGMENT  ROLL. 

1«  Pmob  &B0OYEBT— Bboobd  HOW  WAK  Ck>iroLn9ivx.— -A  record  is  not  eondtuiTo  as  to 
thft  truth  of  any  allegations  which  were  not  material  and  travereable,  but  as  to 
things  material  and  traversaUe  it  is  conclusive  and  finaL  And  as  toqneetionB  thus 
essential  and^determined,  the  judgment  is,  as  a  plea,  in  bar,  or,  as  evidence,  conclu* 
sive  between  tiie  same  parties,  upon  the  same  matter,  eyeiywhere.  Wixaon  v. 
IMvme.    CaL,  341. 

2.  Thi  Samb. — Upon  a  comparison  of  the  judgment  roll  in  a  former  action  between 

the  parties,  with  the  pleadings  in  ike  present  case,  held,  that  the  same  identical 
question,  viz.,  the  right  of  plaintiff  to  have  and  divert  twenty-five  inches  of  water 
from  a  certain  ravine  at  his  dam  on  said  ravine,  was  a  material  question  in  issue 
and  essential  to  the  determination  of  eaoh  action;  that  such  question  was  finally 
determined  in  the  former  cause,  in  favor  of  the  plaintiff  and  should  not  again  be 
litigated  between  the  same  parties.    Id, 

3.  Prior  Rbcovkrt  in  Favor  of  Plaintepp— When  Nekd  not  bb  Pleaded— Es- 

TOPPBL. — ^Where  a  plaintiff  has  obtained  judgment  on  certain  issues  raised  by  the 
defendant  in  his  answer  in  a  subsequent  action,  it  is  neither  necessary  or  proper  for 
him  to  plead  such  prior  recovery.  The  prior  judgment  operates  by  way  of  estoppel 
to  the  defense  set  up  by  the  defendant,  and  as,  under  the  California  system  of 
pleadinss,  there  is  no  replication  to  the  answer,  such  estoppel  cannot  properly  be 
pleaded.     Id, 

JUBICLA^L  NOTICE. 
SeeiSoRVEYs,  1. 

JURISDICTION. 

1.  JVBISDICnON  OF  IlOrERIOR  AKD  SUPERIOR  C0UBT8— PRBSUMFTIOira.— A  justioc  COUrt 

is  an  inferior  court  and  its  jurisdiction  must  be  shown  affirmatively,  by  a  party  re- 
ding wfOD,  or  claiming  any  right  under  its  judgments.  No  presumption  will  be  in- 
dulged in  favor  of  its  jurisdiction.  In  superior  courts,  the  presumption  is  in  favor 
of  we  regularity  of  their  proceedings  and  of  their  junsdiction,  and  he  who  chal- 
lenges either  must  show  affirmatively  the  grounds  of  Ms  objection.  Keyben  v„ 
MtXfimber.    Cal„  390. 

2:  Thb  Same— Want  of  Jurisdiction— Effect  of. — It  does  not  follow,  however,  that 
the  rule  of  decision  differs  upon  the  same  state  of  facts,  when  ascertained.  It  is 
only  in  the  mode  of  ascertaining  them  that  the  distinction  exists.  In  a  court  oj 
record  a  given  fact  is  presumed,  out  when  shown  by  the  record  not  to  exist  error  is 
made  to  appear;  in  ^jtutice  court,  the  same  fact  must  be  proven  or  it  will  be  pre- 
aomed  not  to  exist,  and  like  error  is  manifest,    /d. 

Zm  JumcE  Court— Summons— Erroneous  Direction  to  Defendant— Judgment.— A 
■nmmons  in  an  action  for  trespass  to  land,  brought  in  a  justice  court,  should  con- 
tain a  direction  to  the  defendant,  that  if  he  failed  to  answer,  the  plaintiff  would 
"apply  to  the  court  for  the  relief  demanded."  If,  however,  instead  of  such  direc- 
tion the  summons  states  that  in  case  of  failure  to  answer  "  the  plaintiff  would  take 
dement,  for  the  amount  claimed  in  the  complaint"  (stating  it),  a  judgment  by  de- 
t  rendered  thereon,  after  a  personal  service  on  the  defendant,  is  voidable  only, 
and  not  void,  and  cannot  be  collaterally  attacked.    Id. 

4.  JuBiSDicnoN— Erroneous  Exeroisb  of— Judgment.— When  a  court  has  obtained 

jurisdiction  over  the  persons  and  over  the  subject  matter,  error  in  the  exercise  of 
that  jnrisidiotion  does  not  make  the  judgment  void.    Darke  v.  Ireland,    Uiah,  325. 

6.  BzoBBSivB  Judgment  not  Void. — ^A  judgment  is  not  void,  if  given  for  a  greater 
amount  than  the  party  is  entitled  to,  if  the  court  has  jurisdiction  over  the  partiea 
and  the  subject  matter.    Id. 

6.  Adjournment  of  Term — Effect  o»  on  Jurisdiction. — Alter  an  adioumment  of  a 
term  at  which  a  judgment  is  rend^i^  ^^®  court  loses  sU  power  to  set  it  aside  on 
motion  made  at  a  subsequent  tenj.  ^  the  absence  of  a  sUtute  authoTlzing  it  to  be 
done.  Jurisdiction  for  that  pur»\,  *  u  not  retained  V>^  xeaaon  oi  an  ineffectual  at- 
tempt to  move  for  a  new  trial.    *y^ 

See  Alaseia,  1;  Appeal,  13;   Cr^^  ^'         l*    CountfTi^*   V*!-.  OoTttORATiONS 6;  1»- 
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JURY, 

1.  JuBY  Tbial^Waiyzd  by  Pbocssdino  to  Tbial  bkfobb  Ck)UBT.— a  jmy  trial  is 
waived,  if,  on  the  day  the  cause  was  set  for  trial,  the  parties  appeared,  and  the 
trial  proceeded  before  the  court,  without  objection,  and  withont  a  jury  haying  been 
demanded.    Boston  T,  Co,  v.  McKemak,    Cal.t  528. 

See  Ikstbuctioks,  1;  Intebvbntion,  1;  Vebdict,  4,  11. 

JUSTICE'S  COURT. 

1.  Appkal  fboh  Justice's  Coubt — Sebvice  of  Notice  of — Affidavit  of.— Where 
the  record  of  a  case  on  appeal  from  a  justice's  court  is  silent  as  to  service  of  the 
notice  of  appeal,  the  fact  of  service  may  be  proved  by  affidavit;  but  the  affidavit 
must  show  that  all  the  requirements  of  the  law  to  effect  service  were  complied  with. 
DalzeU  v.  Superior  Court  qf  San  Benito  County.    Cat.,  602. 

ft.  The  Sams— Affidavit  of  S£bvice  on  Attobney  Absent  fbom  Office. — An  affi- 
davit of  service  which  states  that  the  notice  of  apj^eal  was  served  on  the  attorney 
for  the  respondent  **  bv  leaving  it  on  the  desk  of  said  attorney  in  the  front  room  of 
his  law  office  *  *  *  between  the  hours  of  eight  in  the  morning  and  six  in  the 
afternoon  of  i;he  sixth  day  of  June,  1885,  *  *  *  and  that  there  was  no  person 
in  said  front  room  of  said  office  at  the  time  said  notice  of  appeal  was  left  there,"  is 
insufficient  to  show  constructive  service  of  the  notice  upon  an  attorney  absent  from 
his  office,  under  section  1,011  of  the  code  of  civil  procedure.     Id. 

3.  The  Same— Sebvice  of  Notice  JuBiSDicTioNAii— Dismissal  of  Appeal.— Service 
of  such  notice  of  appeal  is  a  jurisdictional  fact^  and  if  service  has  not  been  made 
within  statutory  time,  according  to  the  requirements  of  the  statute,  the  appellate 
court  derived  from  the  notice  no  actual  jurisdiction  of  the  case,  and  the  appeal  is 
dimissible  ex  mero  motu,  or  on  motion  of  respondent,  for  want  of  jurisdiction.    Id. 

4.  Appeal  fbom  Justice's  Coubt— Time  in  which  to  Pebfbct.— Where  a  notice  of 

appeal  from  a  justice's  court  is  served  and  filed,  and  the  undertaking  on  appeal  is 
fil^,  within  the  time  prescribed  by  statute,  the  superior  court  obtains  jurisdiction 
of  the  appeal,  and  cannot  dismiss  the  appeal  for  want  of  jurisdiction.  The  mere 
order  in  which  the  acts,  necessary  to  the  perfection  of  the  appeal,  are  done,  is  im- 
material, when  done  within  the  time  limited  by  the  statute.  HaU  v.  Superior  Court 
of  El  Dorado  County.    Cal.,  506. 

5.  Equity  Jubisdiction— Justice's  Coubt— Appbax^.— A  bill  in  equity  does  not  lie  to 

restrain  the  enforcement  of  a  judgment  of  the  justice's  court,  alleged  to  have  been 
obtained  by  reason  of  the  intimidation  of  the  plaintiff's  witnesses.  The  remedy  in 
such  case  is  by  appeal  to  the  circuit  court,  and  the  fact  that  such  remedy  has  been 
lost  by  reason  of  the  ne^igence  of  the  plaintiff  in  failing  to  serve  a  notice  of  appeal 
in  the  proper  manner,  will  notfcreate  a  jurisdiction  equity.  Scogyin  ▼.  HaU.  Or^  62. 

6.  Justice's  Coubt— Judgment— Dockbtino  in  Cibcuit  Coubt— Revival.— A  jnd^- 

ment  of  the  justice's  court,  properly  docketed  in  the  judgment  docket  of  the  eircoit 
court,  as  provided  in  section  63,  et  seq.,  of  the  justice's  code,  becomes  a  lien  npon 
the  real  property  of  the  defendant  from  the  date  of  docketing,  and  stands  npon  the 
same  footing  as  a  judgment  of  the  circuit  court.  Such  judgment  may  be  revived 
by  the  circuit  court  in  the  same  manner  as  a  judgment  rendered  therein.  €fko»  v. 
Jbewi8.    Or.,  42. 

7.  Justice  Coubt— Action  Involving  Title  to  Real  Estate— Tbanbfbb  to  a  Dis- 

tbict  Coxtbt. — An  action,  originally  brought  in  the  justice's  court,  should  be  oerti- 
fied  to  the  district  court,  if,  during  the  trial  of  the  cause  before  the  justice,  it  ap- 
pears that  questions  of  title  to  real  property  are  necessarily  inv<dved.  The  district 
court  has  jurisdiction  thereof,  although,  after  the  transfer,  the  complaint  is  amended 
so  as  to  change  the  cause  of  action.    James  v.  Lepori.    liev.,  543. 

See  JuBiSDionoN,  1-3. 

LARCENY. 

1.  Cbiminal  Law— Possession  of  Becently  Stolen  Pbofebty — Pbesumption.— The 
presumption  raised  b^  the  possession  b)r  the  prisoner  of  recently  stolen  property  is 
one  of  tact  from  which  the  jury  may  infer  guilt.    And  it  is  error  for  tne  court  to 
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instract  them  as  a  matter  of  law,  to  convict,  apon  each  possession  being  noex- 
plained.  8UxU  y.  HdU,  Or.,  141. 
2.  Gr^nb  L^ROBirr — Dborebs  of  Cbimi^— Vsbdict. — Under  sections  486  and  487,  of 
the  penal  code,  there  is  bnt  one  degree  of  grand  larceny.  Consequently,  under  an 
information  charging  the  defendant  with  srand  larceny,  in  taking  the  sum  of  eleven 
dollars  from  the  person  of  another,  a  ver(&ct  finding  the  defendant  guilty,  is  suffi- 
cient in  form.    FeopU  v.  Price,    Oal,  339. 

See  BiTBOLABY,  1;  Criminal  Law. 

LEASE. 
See  Abysrsb  Possission,  5;  Fokciblb  Detainer,  1;  Insxtrakce,  3. 

LIBEL, 

1.  Libel— -Damaoeb  a  Question  tor  Jury— Evidbnob.— In  an  action  for  libel,  when 
no  special  damages  are  alleged,  a  witness  cannot  testify  as  to  what,  in  his  opinion, 
would  be  a  fair  amoant  of  money,  in  compensation  for  plaintiff's  damages.  In  such 
case  the  amount  of  damages  is  for  the  jury.    Fkming  v.  Albeck.    Gal,,  177. 

LICENSE. 

1.  Monet  Paid  tor  Illboal  License  Cannot  be  Recovered.— Ko  action  lies  to  re- 
cover money  voluntarily  paid  in  satisfaction  of  an  illegal  license.  Section  3^804  of 
the  political  code  does  not  authorize  such  action.  O'Brien  v.  County  of  ^oliiaa. 
CaL,  554. 

MALICE. 
See  Murder  and  Manslaughter,  2.  « 

MANDAMUS. 
'  See  Appeal,  27;  Counties,  4. 

MAP. 
See  Evidence,  2. 

MARRIED  WOMEN. 

1.  Married  Woman — Action  for  Separate  Property — Coverture  need  not  be 

Allboed. — ^In  an  action  by  a  married  woman  to  recover  her  sei>arate  property,  it  is 
not  necessary  for  her  to  aver  coverture  in  her  complaint;  and,  if  such  fact  appears 
on  trial,  it  is  competent  for  her  to  show  that  the  demanded  property  came  to  her 
as  a  gift,  and  was  her  separate  property.    Shumway  v.  Leakey,     OaL,  515. 

2.  The  Same — Complaint  Showing  Coverture — Essential  Allegations. — If  the 

eomplaint  shows  the  plaintiff  to  be  a  married  woman,  it  is  necessary  for  her  to 
state  such  other  facts  as  are  necessary  to  entitle  her  to  maintain  the  action.    Id, 

3.  Thb  Same— Schedule  o?  Separate  Property— Evidence  of  Wife's  Title.— In 

such  action,  the  schedule  of  plaintiff's  property,  filed  and  recorded  in  ther 'office  of 
the  county  recorder,  is  prima  fade  evidence  of  her  title,  under  sections  165  and 
166  of  the  civil  code,  and  is  admissible  in  evidence  to  show  the  same.     Id, 

4.  Property  Acquired  in  Foreign  State— Tenure  of  Tttlb— Presumption  as  to 

Foreign  Laws. — ^The  tenure  by  which  property  acquired  in  another  state,  and 
brought  here,  is  held,  as  between  ^^gband  and  wife,  wiLV  depend  upon  the  laws  of 
the  state  where  acquired.  But,  ij^  xuo  absence  of  any  proof  as  to  the  laws  of  such 
other  state,  they  will  be  presumed  x/^  \)e  the  aam^  aa  the'\&NT«  ol  Caliiomia.     Id, 

5.  Married  Woman's  Property— .^^     .^rto^  TriKmlaA.»T^un  yor  Husband's  Debts. 

—The  effect  of  the  act  of  ApriJ  5^^^^^  pTOvi^tift  '^'^«>*'  "  *^  ^^^  *^^  personal 
estate  to  which  any  married  w^^^^^  *  il  \ier^\ftf\>ocws»  «A\\^ft3L  to,  in Jier  own 
right,  and  all  which  may  at  tk^C^  ^^^of  bet  m^iri^fi^^  \si3ion%^^«, 
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shftll  not  be  lUble  to  attachment  for,  or  ezeoation  upon,  any  liabilxiy  or  tadgment 
against  her  husband,  so  long  at  she,  or  any  minor  of  her  body,  shall  be  UTing,"  ia 
to  create  an  exemption  of  the  husband's  estate  in  the  wife's  property,  in  favor  of 
the  wife.    Ltmcm  etoLy,  Waterman  H  al.     Woih^  619.      . 

0.  THB  SaXK— WHXN  IvyXHTOBT  07  SiPABATB  PBOFBtTT  NXBD  ITOT  BE  FlLD). — The 

proTisions  of  the  act  of  December  2,  1869^  requiring  a  npuried  wmnan  to  file  an 
myentoiy  of  her  separate  projterty,  in  order  to  exempt  it  from  seinire  for  her  hna- 
band's  debts,  has  no  application  to  property  acquired  hy  the  wife  prior  to  the  pas- 
sage of  such  act.    Id. 

7.  Marrizd  WoMAir*B  Contract— Aorxemxht  to  Pat  Dibt  or  Akothbb— 8tatots 

OF  Frauds.— The  appellant,  a  married  woman,  as  part  consideration  of  a  tract  of 
land,  promised  to  nay  certain  debts  of  her  husb^d.  Hdd,  that^  under  section 
164  of  the  civil  code,  she  was  capable  of  entering  into  such  contract;  that  the  same 
did  not  reouire  to  be  in  writing,  under  ihe  statute  of  frauds,  and  that  her  hus- 
band's creditors,  in  whose  favor  such  promise  was  made,  could  maintain  an  action 
thereon,  although  they  were  not  parties  to  the  agreement.  Saaramento  Lumbar  Co, 
V.  Wagner  a  al     CaZ.,  262. 

8.  Marrtrd  Womak  Mat  Makx   Promusobt  Notb— Bona  Fide  PuBCKAsnL— A 

promissorv  note,  made  by  a  married  woman,  in  the  hands  of  an  innocent  posdiaser 
for  value  before  its  maturity,  is  valid  and  binding  upon  her,  although  it  may  have 
been  agreed  between  her  and  the  payee  that  payment  of  such  note  never  woold  be 
demanded  or  required.    Oocui  v.  MauUon,     Cal.y  689. 

9.  Accommodation  Notk— Married  Woman  Liable  on. — ^A  promissory  note  ia  an 

engagement  respectiDg  property  which  a  married  woman  may  make,  althoagh  it 
can  he  enforced  only  against  her  separate  {nroperty.  If  she  make  such  note  for  the 
accommodation  of  another,  without  receiving  any  consideration  therefor,  the  note 
so  made,  in  the  hands  of  one  who  received  it  for  value,  is  valid  and  binding  upon 
her,  though  the  holder  knew  how  and  why  it  was  made.    Id. 

10.  Mabbied  Woman's  Sbpabate  Pbofebtt— Convetanoe  OF.—tlnder  section  1  of 
the  act  of  1871,  relating  to  the  separate  property  of  married  women,  a  married 
woman  may  convey  her  separate  real  estate,  without  her  husband  joining  in  the 
deed.     Woffenden  v.  ChartUeau  et  al.    Ariz.,  727. 

11.  The  Same— Bents  and  Pbofitb— Bona  Fide  Pubchasbb  fbom  Wife. — Under 
such  act,  the  rents  and  profits  of  the  separate  estate  of  a  married  woman  are  com- 
mon property.  *  If  she  purchase  real  estate  therewith,  a  subsequent  bona  i£tfe  pur- 
chaser thereof,  from  her,  takes  the  same  free  from  all  daim  of  tne  husband.    Ia, 

MASTER  AND  SERVANT. 
See  Negligence,  14. 

BiEASURE  OF  DAMAGES. 
See  Damages. 

MECHANIC'S  LIEN. 

1.  Mechanic's  LiEN--8TATEiaENT  OF  Demand— Cbedits  and  Off-sets.— A  notice  for  a 

mechanic's  lien  is  sufficient,  although,  in  the  statement  of  the  demand,  the  woida, 
**  over  and  above  all  credits  and  efi^ects,"  are  substituted  for  the  words  ''over  and 
above  all  credits  and  off-sets,"  mentioned  in  the  statute.  Merchant  et  al.  v.  Aimes- 
UmetaL     Wash.,  452. 

2.  The  Sams— Notice  of  Lien— Amount  due  for  Materl4ls  Furnished,  how  Statbdw 

-—A  notice  of  lien  set  out  that  the  lienor  furnished  materials  used  in  the  construc- 
tion of  seven  certain  dwelling  houses  situated  on  certain  named  lots,  upon  whicJi 
there  was  due  and  unpaid  the  sum  of  seventy-nine  dollars  and  fiftv-six  cents^  ttod 
claimed  a  lien  therfore,  "in  the  proportion  aforesaid,"  to  wit,  twelve  dollars  and 
seventy-four  cents,  upon  each  of  the  seven  houses.  Held,  that  the  notice  was 
insufficient,  in  the  absMice  of  an  allegation  that  of  the  materials  furnished  twelve 
dollars  and  seventy-four  cents  worth,  or  any  other  certain  amount,  went  into 
any  particular  house.    Id, 
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Looox&'8  LisN— Complaint  must  Allkgs  Amount  J>usto  OsiaiNAL  Contbacior.-- 
The  oompbuntin  an  act  to  enforce  a  lien  alleged  to  have  acorned  under  and  by  vir- 
tae  of  the  act  of  March  30,  1878,  entitled  "an  act  ^ving  a  lien  to  loggers  and  labor- 
era  employed  in  logging  oampe,  npon  the  lo^  oat  and  hauled  by  persona  who 
red  them,"  does  not  state  a  cause  of  action,  unless  it  be  allege 


employed  them,"  does  not  state  a  cause  of  action,  unless  it  be  alle((ed  that  some- 
thing was  due  from  defendants  to  the  original  contractor  when  plamtifTs  lien  was 
filed,  or  that  defendMits  were  notified  or  had  knowledge  of  the  claim  of  plaintiff 
prior  to  the  payment  in  fuU  of  the  amount  due  to  the  original  contractor  under  the 
contraot.  Wuson  t.  Barnard  et  ai.    Oal^  407. 

MINES  AND  MINING* 

1.  Mnmro  Patkit— Ssttdto  Abide  vok  Fraud. — Courts  should  be  slow  in  disturbing 
the  title  conveyed  by  a  United  States  patent  to  mining  claims,  for  alleeed  fraud, 
when  the  facts  as  to  the  character  of  the  sround,  the  kind  of  work  and  the  amount 
done,  are  fully  known  to  tbe  officers  of  tne  government;  and  before  they  do  it, 
should  be  clearv  satisfied  that  the  applicant  has  intentionally  concealed  material 
facts,  or  made  false  and  fraudulent  representations.  United  States  v.  Iron  SUver  Jlftn- 
mg  Compatty.     (  U.  S.  Or.  a,)    Col ,  244. 

S.  Placsr  Claim — Work  in  Prospsgtiko  for  Vbin.  Work  done  by  an  applicant  for 
a  placer  patent  in  prospecting  for  a  vein,  may  be  counted  as  work  done  for  the  pur- 
pose of  securing  the  placer  claim.    Id» 

See  PuBUO  Lands,  4. 

MISTAKE. 

1 .  Reformation  of  Deed— Mistake^Equitab  le  Defense— Findings  . — In  an  action  to 
recover  certain  lands,  the  answer  alleged  a  mistake  in  drawing  the  deed  from  the 
plaintiff  to  the  defendant,  whereby  the  land  sued  for  was  excepted  from  its  opera- 
tion, when,  according  to  the  agreement  of  the  parties,  there  was  to  be,  and  should 
have  been,  only  a  reservation  of  a  temporary  right  of  way  over  it.  The  answer 
admitted  that  the  titie  to  the  land  in  controversy  was  still  in  the  plaintiff,  and 
asked  that  the  deed  be  reformed  so  as  to  express  the  real  agreement  between  the 
parties.  Held,  that  if  a  mistake  was  made  in  drawing  the  deed,  as  alleged,  that 
net  should  have  been  found  in  clear  and  unmistakeable  language,  and,  being 
found,  would  have  constituted  a  defense  to  the  action,  whether  the  court  went 
further  and  actually  reformed  the  deed  or  not.     WeUker  v.  Brem,    Cai,,  744. 

See  Reformation,  1. 

MONEY  PAID. 

1.  Monet  Paid  Under  Contract— Reoo  vert  after  Breach. — Money  paid  by  plaintiff, 
under  a  contract,  and  in  obedience  to  its  requirements,  may  be  recovered  oy  him, 
upon  the  defendant's  failure  to  perforuL    BuUard  v.  Stone,     Cal,,  532. 

MONTGOMERY  AVENUE  BONDS. 

1.  Federal  Courts  Follow  State  Courts  in  Construing  State  Statutes  unless 

such  construction  conflicts  with  or  impairs  the  efficiency  of  some  principle  of  the 
federal  constitution  or  of  a  federal  statute,  or  a  rule  of  commercial  or  general  law. 
Lieimum  v.  OUy  and  County  qf  San  FrancUoo.     ( U,  S,  Cir.  Ct,)    Cal.,  295. 

2.  The  Constructtion  of  the  '^Montgomery  Avenue  Act"  of  April  1, 1872,  of  theCali- 

fomia  legislature,  by  the  state  supreme  court,  in  Mulligan  v.  Smith,  59  Cal.,  206, 
approved  and  followed.    Id, 

3.  The  Petition  of  Propertt  Owners  for  Opening  Montgomery  Avenue  in  San 

Francisco,  provided  for  in  the  California  statutes  of  April  1,  1872,  was  essential  to 
the  validity  of  the  proceedings,  including  the  issue  of  the  bonds  authorized  b^  the 
act,  and  the  sufficiency  of  the  petition  must  be  affirmatively  shown  to  maintam  an 
action  on  the  bonds,  unless  it  can  be  conclusively  presumed  from  the  character  of 
the  bonds  or  their  recitals.     Id. 

4 .  Recitai^  in  Municipal  Bonds,  of  Compliance  with  the  Statute  authorizing 

their  issuance,  estop  the  obligors  from  denying  such  compliance,  as  against  bona 
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fidt  purchaBers  of  the  bonds,  for  value,  and  withont  notice  of  any  defect  in  the 
proceedings.     Id. 
6.  Rboitals  in  Mukicipal  Bonds  must  Clrablt  Ibcport  Cobcpliance  with  the  stat* 
nte  authorizing  them,  in  order  to  estop  the  obligors  from  showing  that  they  were 
issued  without  authority  of  law.     Id, 

6.  Thk  Montoomb&y  Avenue  Bonds  Contain  No  Sufficient  Recitals  of  compli- 

anoe  with  the  statute  under  which  they  were  issued,  the  clause  relied  upon  as  a 
recital  being  a  mere  capton,  and,  at  most,  importing  only  that:  "In  conformity 
with  the  act,"  ^ving  its  tide,  "the  treasurer  will  pay,"  that  is,  that  he  will  pay 
out  of  the  special  fund  provided  for  by  the  act.     /a. 

7.  A  Crrr  is  not  Estopped  bt  Rsottals  in  Bonds  not  Issued  bt  it,  nor  under  its 

authority,  but  by,  and  under  the  name  and  seal  of  a  distinct  corporation  composed 
of  officers  of  the  city,  but  acting  independently  of  it,  created  by  a  special  statute 
providing  for  the  opening  of  a  street  in  such  city  and  deriving  its  powers  wholly 
from  such  statute.  Hence,  the  city  and  county  of  San  Frandsco  is  not  bound  by 
the  recitals,  if  any,  contained  in  the  "  Montgomery  avenue  bonds  "  issued  by  the 
board  of  public  works,  under  the  authority  of  the  act  of  April  1,  1872.     Id. 

8.  The  Pabtt  Acttuallt  Liable  on  a  Bond  mxtst  have  his  dat  in  court,  in  person^ 
or  bv  his  representative,  before  there  can  be  any  binding  judgment  determining  its 
validity  as  against  him  and  his  property.    Id, 

9.  A  GiTT  Cannot  be  Sued  on  Bonds  not  Issxted  bt  it,  and  upon  which  the  stat- 

ute authorizing  their  issue  declares  that  it  shall  not  be  liable,  merely  for  the  pur^ 
pose  of  establuhiuff  their  validity,  so  as  to  obtain  a  mandamus  to  compel  the  levy 
of  the  tax  provided  by  the  statute  for  their  payment;  as  where  a  special  statute 
providing  for  the  openms  of  a  street  in  a  city  created  a  board,  to  be  composed  of 
certain  city  officers  and  known  as  the  board  of  public  works,  and  authorized  the 
board  to  issue  bonds  to  pay  for  the  land  taken,  the  bonds  to  be  paid  out  of  a  spec- 
ial tax  upon  the  property  benefited  by  the  street,  and  declared  that  the  city 
should  not  be  liable  on  the  bonds  ''in  any  event  whatever,"  and  that  the  holders 
should  take  the  bonds  on  that  condition,  and  the  bonds  were  issued  accordingly. 
Id* 

10.  The  Montoomeby  Avenue  Bonds  abb  not  Bonds  of  the  Citt  and  County  of 
San  Fbancisco,  and  the  municipality,  in  its  corporate  capacity,  does  not  stand  in 
any  such  relation  to  these  obligations,  as  renders  it  liable  to  be  sued  upon  them  for 
any  purpose.    Id, 

11.  Opening  Montgomery  Avenue  not  a  Cobpobatb  Act. — 'Hie  opening  of  Mont  - 
gomery  avenue,  and  dedicating  it  to  public  use,  under  the  statute,  in  question,  is 
not  a  corporate  act,  but,  an  act  performed  by  the  state,  through  its  own  instru- 
mentalities.   Id, 

12.  The  Board  of  Public  Works,  created  by  the  act,  is  a  board  created  by  the  state, 
to  perform  a  specific  service,  under  the  statute,  but  is  not  a  branch  of  the  munici- 
pal government.     Id, 

13.  The  Moneys  to  be  Assessed,  upon  the  property  benefited,  for  opening  Moatgom- 
ery  avenue,  constitute  no  part  of^  the  corporate  funds  of  the  city.     Id, 

14.  Who  not  City  Officers. --Parties  performing  duties,  by  authority  of  a  special 
statute,  without  the  authority  of  a  municipal  corporation,  and  not  aotinsby  virtue 
of  any  power  conferred  on  the  corporation  by  its  charter  or  otherwise,  do  not  act 
as  officers,  or  agents,  of  the  corporation;  and  the  corporation,  not  being  the  prin- 
cipal, their  acts,  so  performed,  are  not  the  acts  of  the  corporation.     Id, 

MORTGAGE. 

1.  "Subject"  of  an  Act  and  "Matter  Properly  Connected  Therewith"— Two- 
County  Mortgage  Void. — The  clause  in  section  3  of  the  act  of  October  26,  1882, 
Ses.  Laws,  65,  commonly  called  "the  mortgage  tax  law,"  which  declares  that  &U 
mortgages  or  other  obligations  whereby  land  in  more  than  one  county  "  is  made  se- 
curity for  the  payment  of  a  debt,  is  void,"  is  a  "  matter  oropsrly  connected"  with 
the  "  subject"  of  the  act,  and,  therefore,  not  in  contravention  of  section  20  of  article 
iv.  of  the  constitution  of  the  state;  and  a  mortgage  executed  by  the  defendant  to 
the  plaintiff,  as  trustae,  of  its  road  and  property  in  several  counties  in  Oregon,  to 
secure  the  payment  of  certain  bonds  of  the  same  data,  in  violation  thereof,  is  void 
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and  of  no  effect.  Farmers^  Loan  <Md  Trust  Company  v.  Oregon  and  Ca^forma  Bcdl- 
way  Company.    (U.  S.  Cir.  Ct.)    Or.,  239. 

2.  CoiTOTBUOTiON  OF  STATUTE. — ^A  plain  provision  of  a  statate  cannot  be  construed  so 

as  to  exclade  a  particular  case  from  its  operation  upon  a  surmise  or  conjecture, 
however  probable,'  that  the  legislature  did  not  actually  contemplate  or  consciously 
intend  its  application  thereto.     Id, 

3.  iNSTFAIJfKMT  OF  InTBBBST— LiBN  OF  MOBTQAOE  MAT    BE    ElTFOBOED  FOB.— When  a 

debt  payable  at  a  future  day,  with  interest  payable  in  the  meantime,  at  stated  in- 
tervals, is  secured  by  mort^ag^,  and  default  is  made  in  the  payment  of  an  instal- 
ment of  such  interest,  a  suit  in  equity  may  be  maintained  to  enforce  the  lien  of 
■ucb  mortgage,  so  far  as  such  instalment  is  concerned,  by  a  sale  of  so  much  of  the 
mor^affed  property  as  may  be  necessary  to  pay  the  same;  but  if  such  property 
cannot  be  sold  m  parcels  without  injury  to  the  parties,  or  one  of  them,  then  the 
oonrt  may  order  the  whole  of  it  sold,  free  from  the  lien  of  the  mortgage,  and  apply 
the  proceeds  on  the  whole  debt  according  to  its  then  value.     Id. 

4.  Bii«L  OF  Sale—Mobtoaos— PbE'EZistino  Debt— Ddohabgb  of  Indebtedness. — 

In  determining  whether  a  biU  of  sale  of  personal  property,  based  upon  a  previously 
existing  debt,  was  absolute;  or  intended  merely  as  a  mor^^age,  the  question  'to  be 
settled  is,  whether  the  intention  of  the  parties  was  to  cancel  the  debt,  or  to  secure 
it;  this  is  a  question  of  fact  to  be  determined  by  the  negotiations  had  at  the  time, 
and  the  subsequent  acts  of  the  parties.  In  determining  this  question,  a  person 
who  was  present  at  the  time  the  biU  of  sale  was  made,  may  testify  to  what  he  knew 
of  the  transaction.     Cook  v.  Lwn  Ftrt  Insurance  Company.     Cal,,  366. 

5.  The  Same— Inbubanoe— Real  Owkeb  of  Pbopbbtt  Inbttbed. — ^At  the  time  of 

the  making  of  the  bill  of  sale  in  question,  plaintiff's  vendor  was  indebted  to  him, 
and  was  desirous  of  obtaining  more  money.  He,  thereupon,  offered  to  sell  him  a 
certain  fifteen  hundred  cords  of  wood,  in  payment  of  the  money  which  was  due, 
and  was  about  to  be  procured.  The  bill  of  sale  of  the  wood  was  accordingly  ex- 
ecuted, upon  such  consideration,  and  the  plaintiff  immediately  took  possession,  and 
had  it  insured  in  his  own  name.  The  application  for  insurance  stated  that  the 
plaintiff  was  the  sole  owner  of  the  property.  Subsequently  the  plaintiff  took  an- 
'  other  bill  of  sale  for  the  same  wooa,  from  his  vendor.  At  the  time  of  the  first  bill 
of  sale,  it  was  agreed,  in  writing,  between  the  parties,  that  the  plaintiff  would  sell, 
to  his  vendor,  the  wood,  if,  by  a  certain  date^  the  latter  paid  him  the  sum  of  one 
thousand  eight  hundred  dollars.  Held,  that  the  whole  contract  was  an  absolute 
sale,  with  the  privilege  to  repurchase  reserved  to  the  vendee;  that  the  vendee  was 
the  sole  owner  of  the  wood,  and  was  not  guilty  of  a  breach  of  warranty  in  repre- 
senting himself  as  such  in  his  application  for  insurance.    Id. 

6.  MoBTOAGB — FoBECLOSUBE  OF— Enforceubnt  OF  Debt. — Under  section  726,  of  the 

code  of  civil  procedure,  whatever  the  form  of  the  debt,  a  mortgagor  can  be  legally  - 
compelled  to  pay  no  part  of  it  until  a  decree  is  entered  for  the  sale  of  the  mortgaged 
premises,  and  the  liability  which  shall  then  accrue  to  him  is  a  liability  to  pay  only 
a  deficiency  which  shall  appear  on  the  sheriffs  return.     Brown  v.  WilUs,    Cat.,  21  i« 

7.  FOBECLOSXTBE  OF  MORTGAQE — PCBSONAL  JUDGMENT  AOAINST  GBANTEE  OF  MOBTQAGOB. 

— ^In  a  complaint  to  foreclose  a  mortgage,  an  allegation,  that  the  grantee  of  the 
mortgagor  covenanted  and  agreed  to  pay  the  mortgage  debt  and  discharge  the 
mortgage  lien,  is  sufficient  to  sustain  a  personal  judgment  against  him.  PeUier  v. 
GiUespU.     Col.,  624. 

8.  The  Desobiption  of  the  Mobtgagbd  Pbopebty  Constdebed  an  I  held  sufficient,    fd. 

9.  FoBECLOsiTBE  OF  MoBTGAGE— No  Redebcption  fbom  Salb.— Property  sold  under  a 

decree  of  the  district  court,  to  satisfy  a  mortgage,  is  not  subject  to  redemption 
under  the  act  of  1873.  Doubtless,  a  court  of  equity  may  impose,  as  a  condition  of 
sale,  the  right  of  the  mortgagor  to  redeem  upon  proper  conditions  withia  a  certain 
time.  But,  in  the  absence  of  any  such  condition  in  the  decree  of  foreclosure,  the 
sale  is  absolute.     Parker  v.  D* Acres  et  al.     Wash,,  549. 

10.  Bight  to  Redeem,  Babbed  in  Two  Years. — The  right  of  a  mortgage*,  to  redeem 
from  a  foreclosure  sal3,  conceding  it  to  exist,  is  barred  in  two  years,  under  section 
33  of  the  code.    Id. 

11.  MOBTGAGB — FOBBCLOSUBE — KeNTS  AND  PbOFITS. — PaBOHASEB  AT  SdeaiFF's  S.4LR. 

— A  mortgagee,  who  purchases  ths  mortgaged  property  at  a  foreclos  r'3  sale,  is  not 
entitled  to  receive  any  of  ths  rents  and  profits  which  accrued  prior  to  the  time  of  his 
IHDBX  Vol.  VII,  3. 
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pnrchMe.  Nor  cau  he  maintain  an  action  affainst  a  receiver  of  sach  property,  for 
the  rents  and  profits,  nntil  they  have  been  collected  and  receiTed  by  him.  Pendola 
V.  Alexanderson  €t  oL     CaL,  380. 

12.  MoKTGAGE— Aftkr  AoQiTiBSD  TiTLB— FoKECLOsu&B.--When  a  mortgage  of  land  is 
made,  purporting  to  convey  the  land  in  fee,  an  v  title  afterwards  acquired  by  the 
mortgagor  will  feed  the  mortgage  and  inure  to  the  benefit  of  the  mor^^agee.  And 
this  is  so,  although  the  title,  when  the  mortgage  was  made,  was  in  the  government, 
and  was  afterwards  acquired  by  patent  from  the  government,  after  a  foreoloaure  of 
the  mortgage.    Orr  v.  Stewart.    CcU.,  217. 

13.  Homestead  ENTRT—MoBTaAaE  or  not  VoiD.^Seotton  2,298  of  the  United  States 
revised  stdt'ites,  concerning  homesteads,  does  not  prevent  the  voluntary  mortgage 
by  the  grantee  of  his  homestead  entry.     Id, 

See  Taxation,  1,  3. 

MURDER  AND  MANSLAUGHTER. 

1.  MuKDSB  AND  Manblaughter. — ^The  distinctions  between  murder,  in  the  first  and 

second  degree,  and  manslaughter,  stated  and  commented  upon.  United  8tate»  v. 
Kie.  {U,  S,  Dut.  Ct.)    Alaska,  15. 

2.  MuBDER — Indictment — Deliberate  and  Premeditated  Malice. — Under  section 

786  of  the  code,  an  indictment  for  murder  iu  the  first  decree  must  allege,  in  direct 
lanffuage,  that  the  killing  was  done  purposely  and  of  deliberate  and  premeditated 
mafice.  An  inferential  averment  of  such'  facts  is  not  sufficient.  Lwnard  v.  Terri' 
tory.     Wash,,  470. 

3.  The  Same— Defendant  Served  with  Indictment — Record. — In  a  prosecution  for 

murder,  the  record  need  not  show  that  the  defendant  was  served  with  a  copy  of  the 
indictment  before  trial.    Id, 

4.  The  Same— Form  of  Oath. — An  oath  administered  to  a  trial  jury,  in  a  prosecution 

for  murder  or  manslauffhter,  "to  well  and  truly  try  and  true  deliverance  make  be- 
tween the  territory  and  the  prisoner  at  the  bar  whom  they  shall  have  in  charge,  ac- 
cording to  the  law  and  the  evidence  as  given  them  on  the  trial,"  is  a  sufficient  com- 
pliance with  section^,  084  of  the  code.    Id. 

5.  Cribcinal  Law — Mctrder— Instructions  not  Based  on  Evidence. — In  a  prosecu- 

tion for  murder,  the  refusal  of  the  court  to  give  instructions  relating  to  self -^dfense, 
«nd  to  homicide  committed  by  accident  or  misfortune  upon  a  sudden  combat,  is  not 
error,  if  there  is  no  evidence  upon  which  such  a  defense  can  rest.  People  v.  Jfwm. 
<7a2.,  361. 

6.  The  Same— Evidence  of  Character  of  Deceased  Inadmissible.— In  such  prose- 

secution  the  defense  cannot  give  evidence  of  the  character  of  the  deceased  for  poaoe 
and  quietness.     Id. 

7.  The  Same— Expert  Tbbtimont— Blow  Stbcok  bt  Fist.— Where  the  theory  of  the 

prosecution  is  that  death  resulted  from  a  blow  struck  by  the  fist  of  the  defendant^ 
a  medical  expert  can  testify,  whether,  in  his  opinion,  the  fracture  of  the  head  of 
the  deceased  could  have  been  produced  by  a  blow  from  a  man's  fist.  Id. 
S.  Murder  in  First  Degree — Erroneous  Instruction  when  Immaterial. — ^Where 
a  defendant  is  convicted  of  murder  in  the  first  degree,  an  erroneous  instruction  as 
to  whether  a  homicide  committed  without  deliberation  is  murder  in  the  second  de- 
gree, or  manslaughter,  is  without  prejudice  to  the  defendant,  and  therefore  no 
ground  for  reversi.     People  v.  O'Nm.     Col.,  369. 

9.  The  Same— Defendant  Wit.'jess  in  Own  Behalf — Instructions  as  to  Weight 

OF  Evidence. — In  a  prosecution  for  murder,  where  the  defendant  offers  himself  as 
a  witness  in  his  own  behalf,  the  court  may  instruct  the  jury,  that,  in  considering 
the  weight  and  effect  to  be  given  to  his  evidence,  they  should  consider  his  relation 
and  the  situation  under  which  he  gives  his  testimony,  the  consequences  to  him  re- 
lating from  the  result  of  the  trial,  and  all  the  inducements  and  temptations  which 
would  ordinarily  influence  a  person  in  his  situation.     Id. 

10.  Murder— Instructions— Intention  Presumed  from  Act.— In  a  prosecution  for 
murder  an  instruction  that  "every  person  is  presumed  to  intend  what  his  acts  in* 
dicate  his  intention  to  have  been;  and  if  the  defendant  fired  a  loaded  pistol  at  the 
deceased  and  killed  him,  the  law  presumes  that  the  defendant  intended  to  kill  the 
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deceased;  and  nnlew  the  defendant  can  show  that  his  intention  was  other  than  his 
act  indicated,  the  law  will  not  hold  him  guiltless,*'  is  not  erroneous.  The  words 
"  unless  the  defendant  can  show  "  cannot  he  construed  as  requiringthe  defendant 
to  show,  hy  evidence  adduced  by  himself,  what  his  intention  was.  People  v.  Lang* 
tan.     Cal,  413. 

11.  The  Sams — Dbunkekvkss  ov  Dbfxndant. — Am  between  mui*der  in  the  second  de- 
gree and  manslaughter,  the  drunkenness  of  the  offender  can  form  no  legitimate 
matter  of  inquiry,  for  manslaughter  is  the  unlawful  killing  of  a  human  beinff  with- 
out malice,  express  or  implied,  and  without  any  mixture  of  deliberation.     Id. 

12.  MiTBDEB— Duty  ot  Just  as  to  Fixinq  PuiriSHiaNT— Instructions.-— In  a  prose- 
cution for  murder,  the  jury,  after  agreeing  to  find  the  defendant  guilty  of  murder 
in  the  first  degree,  were  unable  to  agree  upon  the  punishment;  they,  thereupon, 
came  into  court,  and  the  judge  instructed  them  that  they  had  the  right  to  fix  the 
penalty  at  death,  or  impnsonment  for  life,  or  to  brinff  in  a  yerdict  of  guilty  of  mur- 
der in  the  first  de||ree  without  specifying  the  penalty;  the  jnrv  subsequently  re- 
turned for  further  mstructions,  when  the  court  charged  them:  "if  there  is  nothing 
specified  in  your  verdict  as  to  the  penalty,  the  court  will  have  its  duty  to  perform, 
but  what  the  duty  will  be,  the  court  will  not  say.'*  Held,  that  the  instructions 
were  without  error;  that  the  jury  could  not  have  l>een  misled  by  the  failure  of  the 
court  to  inform  them  that  its  duty  would  be  to  sentence  the  defendant  to  death,  if 
the  yerdict  did  not  fix  the  penalty.    People  v.  French.    Col.,  423. 

13.  Ths  Same— Evidencs  ArFEcriNo  tub  Crbdibilitt  or  Witness.— In  such  case, 
where  a  witness  for  the  defendant  is  cross-examined  as  to  a  conyersation  had  by 
him,  for  the  purpose  of  affecting  his  credibility,  if  the  defendant  understood  that 
such  evideoce  was  admitted  on  any  other  ground,  or  was  apprehensiye  that  it  mig[ht 
be  used  for  an^  other  purpose  in  the  case,  he  should  ask  the  court,  by  a  proper  in- 
struction, to  hmit  it  to  the  question  of  the  credibility  of  the  witness.     Id. 

14.  The  Same— Mbanino  of  Wobds  Used  bt  Another— Striking  Out  Bvidbnob.— 
A  witness  cannot  testify  to  his  understanding  of  the  meaning  of  words  used  by 
another.  But,  if  he  does  so,  it  is  not  error  if  the  court  orders  the  answer  stricken 
<yut,  and  instructs  the  jury  not  to  consider  it.    Id. 

16.  Criminal  Law— -Threats  against  Brother  ov  Deceased—Bvidence  ot  Inadmis- 
sible.— In  a  prosecution  for  murder,  eyidence  of  threats  made  by  the  defendant 
against  the  brother  of  the  deceased,  in  the  absence  of  any  eyidence  connecting  such 
threats  with  the  injury  inflicted  on  the  deceased,  is  inadmissible.  People  y.  Bezy. 
Col.,  173. 

16.  The  Same— EyiDENOs  as  to  Character  of  Deceased  for  Peace. — On  a  trial 
for  murder,  the  prosecution  cannot  giye  eyidence  as  to  the  charscter  of  the  deceased 
for  peace  and  quietness.     Id.  » 

17.  The  Same— Opening  Statement  for  Defendant. — ^It  is  within  the  discretion  of 
the  court,  on  such  trial,  to  restrict  the  counsel  for  the  defendant,  in  his  opening 
statement,  to  stating  what  he  expects  to  proye,  without  any  argument  upon  such 
facts.    Id. 

18.  Failure  of  Defendant  to  DispRoyE  Circumstances— Instructions.— An  instruc- 
tion "that  the  fact  that  defendant  does  not  disproye  circumstances  proyed  before 
them  will  give  additional  weight  to  such  circumstances  as  are  proved,  if  the  jury 
beUeye  the  defendant  has  the  means  of  disproving  them  if  they  be  false, ''is  erro- 
neous, because  it  assumes  that  circumstances  have  been  proved,  and  because  the 
jury  might  infer  that  the  failure  on  the  part  of  the  defendant  himself  to  testify 
would  operate  against  him.    Leonard  v.  Territory.     Wash.,  470. 

19.  An  Instruction  as  to  what  Constitutes  Murder  is  Erroneous  if  it  omits  all 
reference'to  justifiable  or  excusable  homicide;  or  does* not  make  malice  necessary  to 
murder  in  either  degree;  or  does  not  charge  that,  in  order  to  constitute  murder  in 
the  first  degree,  the  malice,  and  not  merely  the  killing,  must  be  deliberate  and 
premeditatMi.     Id. 

See  B;vxpBSC*.  2,  3. 

1.  Navigable  Stream— Public  {>   ^^    ^j0«»nxjcr'^^^  Ksxnaa  io— Ihjukction.— 
A  navigable  stream  is  a  P^^^li^^t^v  ^A*^^   ati^  lH  o^*^«  ^^  ^^^  Ywtdering  thereon 
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has  a  right  of  free  acoeas  to  sach  highway.  Sach  right  n  a  vested  right  and  privi- 
lege belonging  to  him,  of  which  he  cannot  be  deprived  without  compensation.  Any 
interference  with  the  enjoyment  of  such  right,  as  b^  the  erection  of  a  wharf,  cat- 
ting off  access  to  such  highway,  is  a  nuisance,  and  will  be  restrained  by  injonction. 
SMrley  et  al  v.  Bishop  et  al    Col.,  678. 

NBGUGENCB. 

1.  NxoLiOKNCE— Dttty  TO  Keep  PRxmsES  IN  RBPAnt—PRBBUMPTioiffS.— Whenever  it 

is  a  defendant's  duty  to  keep  premises  in  a  proper  condition,  as  respects  persons 
passing,  and  they  are  out  of  condition,  and  an  accident  happens,  it  is  incumbent 
upon  the  defendant  to  show  that  he  used  that  reasonable  care  and  diligence  that 
he  was  bound  to  use;  and  the  absence  of  that  care  may  fairly  be  presumed  irom  the 
fact  that  there  was  the  defect  from  which  the  accident  had  arisen.  Cunningham  v. 
Unkm  Pckdfic  HaOway  Co.    Utah,  445. 

2.  EviBBNCK— Whbn  Case  Must  be  Left  to  Jubt. — ^When  the  evidence  has  a  tendency 

to  make  out  a  proper  case  in  all  parts,  although,  in  the  opinion  of  the  trial  court, 
it  may  be  slight,  inconclusive  and  far  from  satisfactory,  yet  it  should  be  submitted 
to  the  jury,  whose  province  it  is  to  consider  and  determine  its  tendency  and  weight. 

3.  Contkibutobt  Neoligbkcs->8ittino  Down  in  Minb.— A  miner  is  not,  as  a  matter 

of  law,  ffuilty  of  contributory  negligence,  in  sitting  down  in  a  gangway,  which  it 
was  the  duty  of  his  employer  to  keep  in  a  safe  condition,  and  which  he  did  not  know 
was  unsafe.    Id, 

4.  NflGLiaENOE — ^ExHiBiTiNO  Injubt  TO  JuBT.— In  an  action  to  recover  for  a  bodily 

injury,  caused  by  the  defendant's  negligence,  the  plaintiff  may  exhibit  tha  injured 
portion  of  his  body  to  the  jury.  Id. 

5.  The  Same—Unsafe  Condition  of  Minx— Liabilitt  of  Masteb— Where  it  is  the 

duty  of  a  mine  owner  to  keep  his  mine  in  a  safe  condition,  and  an  injury  happens  to 
an  employee,  by  reason  of  a  failure  so  to  do,  the  rule  which  exempts  the  masto' 
from  liability  for  injury  to  a  servant^  caused  by  the  negligence  of  a  lellow  servant, 
does  not  apply.    Id. 

6.  Neolioence— General  Allegation— EhriDENCE  of  Pabticulabs.— Under  a  general 

allegation  of  negligence,  the  circumstances  constituting  it  may  be  proved,  even 
though  other  circumstances  particularily  specified  in  the  complaint  are  unproved. 
Id, 

7.  NEaLiGENCE— Railboad — FiBB  Escaping  fboh  Locomotive— Dakaoes  Caused  by 

Spreading  Fire. — Whether  the  f|kct  that  a  fire,  negligently  started  in  th3  field  of 
one  man,  and  extending  to  that  of  another,  would  establish  prima  fctcie  that  the 
damage  done  in  the  second  field  was  an  ordinary  and  natural  result  of  the  defend- 
ant's negligence,  not  determined.  That  is  a  question  to  be  determined  by  the  jury, 
in  view  of  all  the  circumstances  proved.  Such  damaoe  might  be  an  ordinary  and 
natural  consequence.    Butcher  v.  vaea  Valley  Railroad  Co.    OaL,  562. 

8.  The  Same— Evidence  of  Origin  of  Fire— Variance.— In  an  action  ajgainst  a  rail- 

road company  to  recover  damages  for  fire,  caused  by  sparks  which  it  negligently 
permitted  to  escape  from  its  locomotive,  evidence  that  the  fire  commenced  on  land 
adjoining  that  of  the  plaintiff,  and  extended  to  his  lands,  is  admissible  under  an 
allegation  that  the  fire  from  the  defendant's  locomotive  "was  suffered  tu  escape, 
and  did  escape,  and  by  reason  thereof,  came  upon  the  land  of  the  plaintiff."     Id. 

9.  The  Same— Evidence  of  Like  Fires  Admissible.— On  the  trial  of  such  action,  a 

witness  may  testify  thatphortly  after  the  fire  complained  of,  at  a  place  from  a  quar- 
ter to  one  half  a  mile  distant,  he  saw  a  fire  in  a  field  near  the  defendant's  road,  just 
after  a  train  of  cars  had  passed,  drawn  by  the  same  engine  from  which,  as  claimed, 
the  fire  escaped  which  caused  the  damage  sustained  by  plaintiff.    Id. 

10.  The  Samk-t-Presumption  of  Negligence— Faulty  Construction  of  Engine. — ^Ih 
such  a  case,  a  presumption  of  neeli^nce  is  raised  if  it  appear  that  the  engine  from 
which  the  fire  escaped,  was  not  built  so  as  to  retain  its  sparks;  or  was  otherwise 
of  faulty  or  insufiScient  construction;  and  evidence  that,  shortly  after  ths  fire,  cer- 
tain repairs  were  made  on  the  spark-retaining  appai'atus  of  the  engine,  is  admis- 
sible to  show  that  it  was  so  built.    Id. 
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11.  NsQLiOENCE-^CoNTRiBUTOBY — BxASONABLX  Gark.— To  authorize  a  recovery  for  dam- 
ages occasioned  by  the  negligence  of  another,  the  plaintiff  must  have  exercised  that 
xeasonable  degree  of  care  to  avoid  the  injury  which  an  ordinarv  prudent  person 
would  have  exercised,  under  like  circumstances.  Dvfwir  v.  Central  Paeyic  Railroad 
Company,     Col.,  345. 

12.  Thx  Same — Plaintitv's  Degree  of  Cabe. — In  actions  to  recover  for  such  negli- 
gence, it  is  necessary  for  the  plaintiff  to  make  out  a  prima  fade  case  in  his  favor, 
showing  that  the  damages  claimed  by  him  resulted  from  the  negligence  of  the  de- 
fendant. And  where  it  affirmatively  appears  from  his  own  evidence  that  the  want 
of  due  prudence  on  his  part  was  the  proximate  cause  of  the  injury  complained  of, 
he  cannot  recover.  But  the  plaintiff's  right  to  recover  is  not  affected  by  his  having 
contributed  to  his  injury  unless  he  was  in  fajilt  in  so  doing.     Id. 

13.  The  Same — Case  in  Judgment. — Plaintiff's  decedent  was  employed  by  a  lumber 
ocAnpany  to  load  lumber  upon  a  car  placed  by  defendant  on  a  side  track  to  receive 
its  load.  Before  the  accident  happened,  all  the  load  of  lumber  had  been  placed  on 
the  car,  but  it  had  not  been  leveled  off  and  secured  in  place  so  as  to  be  fit  for  ship- 
ment. Decedent  and  his  assistant  were  standing  on  the  projecting  ends  of  the  longer 
timbers,  at  opposite  ends  of  the  car,  leveling  off  the  load,  and  preparing  to  fasten 
the  same  in  place,  when  defendant's  employees,  without  giving  any  notice,  ran  up 
with  a  locomotive  engine,  coupled  on  to  the  train  in  which  tne  car  was  standing, 
and  had  moved  several  hundred  feet,  and  had  acquired  a  speed  of  five  or  six  miles 
an  hour,  when  two  heavy  ierks  of  the  car  occurred,  the  latter  of  which  threw  de- 
cedent from  the  ends  of  the  lumber  on  which  he  was  standing,  between  the  cars, 
where  he  was  killed.  The  time  consumed  in  passinjg  from  tne  starting  point  to 
where  the  accident  occurred  was  from  a  minute  to  a  minute  and  a  half.  lieldf  that 
the  court  Could  not  say  as  a  question  of  law,  that  decedent  was  guilty  of  contrib- 
utory negligence,  in  maintaining,  as  best  he  could,  his  position  on  the  ends  of  the 
lumber,  and  in  not  climbing  on  top  of  the  load.     Id. 

14.  Negligence— Employer  and  Employee— Exemplary  Damages.  —  Whether  an 
employer,  such  as  a  railroad  company,  is  liable  in  exemplary  damages,  for  an  injury 
caused  by  the  malicious  or  willful  misconduct  of  its  employee,  qttcere  f  SuUivan  ▼. 
0.  R,  d:  N.  Co.     Or.,  106. 

16.  Party  Assuming  Risk  of  Known  Danger. — Where  an  employee  in  a  mining 
tunnel  knows  that  the  roof  of  the  tunnel  at  a  given  point  is  in  an  unsafe  condition, 
and  with  such  knowledge  ensages  in  the  work  of  making  it  safe,  voluntarily,  sits 
down  to  rest  himself  under  the  dangerous  point  during  a  suspension  of  his  work, 
and,  while  so  seated,  is  killed  by  the  falling  of  the  roof  upon  him,  the  owners  of 
the  tunnel  are  not  liable  to  an  action  for  his  death  in  favor  of  the  surviving  wife 
and  children.    Bunt  v.  8.  B.  Q.  M.  Co.    {U.  8.  dr.  CL)    Cal,  437. 

NEW  TRIAL. 

1.  New  Trial— Newly  DracovERED  Evidence— Cumulative  Byidbnce.— A  new  trial* 

on  the  ground  of  newly  discovered  evidence,  will  not  be  granted,  if  such  evidence 
be  merely  cumulative.    Reed  v.  Draia.    Cal,,  523. 

2.  New  Trial — Insanity — Evidence. — ^The  evidence  of  the  defendant's  insanit 

which  a  motion  for  a  new  trial  was  based,  considered  and  held  insufficient, 
(yjfetf.     Ca^,  369. 

3.  New  Trial— Errors  op  Law  Waived  ip  not  Specipied.— Where  a  notice  of  mo- 

tion for  a  new  trial  states  that  it  would  be  made  on  errors  of  law,  and  no  errors  are 
specified,  the  court  will  presume  that  they  were  disregarded,  in  accordance  with 
section  659,  subdivision  3,  of  the  code  of  civil  procedure.  Pico  v.  Cohn  el  al.  Cal,^ 
208. 

4*  The  Same— Insuppiciency  op  Evidence — ^Discretion — Abuse  op— Appeal.— A  mo 
tion  for  a  new  trial  on  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
verdict  or  decision,  is  addressed  to  the  sound  legal  discretion  of  the  court  below$ 
and  on  appeal  from  an  order  granting  a  new  trial  the  supreme  court  will  not  re- 
verse the  order,  unless  it  appears  that  there  has  been  a  manifest  abuse  of  discretion. 
No  such  abuse  is  shown  in  this  case.    Id, 

5.  New  Trialt— Notice  op— Time  por  Cannot  be  Extended.- The  right  to  move  for 
ne  trial  is  statutory,  and  no  power  is  given  to  the  superior  court,  or  a  judge 
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thereof,  to  extend  the  time  for  giviiijg  notioe  of  each  motion  beyond  the  period 
limited  by  eection  669  of  the  code  of  civil  prooednre.    BriehmanY.  Rtm.    CcU.,  74& 

6.  The  Sahk— OBJScnoN  that  Koticb  was  kot  Givnr  in  Timi. —Objection  tluit  a 

notice  of  motion  for  a  new  trial  is  not  given  in  time  mutt  be  taken  in  the  court  be- 
low, or  it  will  be  deemed  to  have  been  waived,  and  the  time  extended  by  consent  of 
jMrtiee;  and  such  objection  cannot  be  raised  for  the  first  time  in  the  supreme  cooii. 

7.  New  Tbiai^— Notice  of— Failuke  to  give  Notice  of  Decision.— A  notioe  of  mo- 

tion for  a  new  trial,  made  twelve  days  after  the  decieion,  is  in  time,  under  section 
669  of  the  code  of  civil  procedure,  if  it  appears  that  no  notice  of  the  decision  was 
ever  served  on  the  party  moving,  or  his  attorney.     Carpenter  v.  Hewel.    Cat.,  782. 

8.  Motion  fob  New  Trial  Must  be  DhiBCTED  to  Decision.— A  motion  for  a  new  trial 

cannot  be  based  on  the  ground  of  the  insufficiency  of  the  evidence  to  justify  the 
judgment,  nor  on  the  ground  that  the  judgment  is  against  law.  The  motion  should 
be  <urected  at  the  decision,  and  not  the  judgment.  Boston  Tunnel  Co.  v.  McKenzie 
et  al,     CaL,  628. 

9.  The  Same— Form  of  Bpxcifioation  of  Ground.— A  specification  of  ground  for  ask- 

ing for  a  new  trial,  as  follows:  **  Insufficiency  of  the  evidence  herein  to  support  or 
justify  the  findings  of  the  courts"  is  sufficient  in  form  and  directed  to  the  decision, 
as  required  by  section  667,  code  of  civil  procedure.    Id. 

10.  New  Trial— Notice  of,  Waives  Notice  of  Decision.— Notice  of  the  decision  is 
presumed  to  have  been  waived,  if  the  beaten  party  files  and  serves  a  notioe  of  in- 
tention to  move  for  a  new  trial.     Qirdner  et  al.  v.  Beewick.     CoL,  611. 

11.  Notice  of  New  Trial  Must  be  Filed  in  Time. — ^A  notice  of  intention  to  move 
for  a  new  trial  is  unavailing,  if  not  filed  within  the  time  limited  by  section  669  of 
the  code  of  civil  procedure.     Id. 

12.  Order  Granting  New  Trial. — Intendments  in  Favor  of  on  Appeal. — On  an 
appeal  from  an  order  mntinff  a  new  trial  the  appellant  must  make  it  affirmatively 
appear  that  error,  or  abuse  ofdiscretion,  has  been  committed  in  granting  the  order. 
Neither  will  be  presumed.  Every  intendment  is  in  favor  of  the  order,  and  unless 
that  is  overcome  by  something  in  the  record  of  the  case  upon  which  the  order  was 
made,  or  unlesb  it  has  been  made  upon  some  proposition,  which,  considered  in 
itself,  is  prejudicially  erroneous,  the  oider  must  be  affirmed.  Lewis,  Exeaitrijs^  etc 
V.  Adams.     CaL,  362. 

13.  New  Trial— Dismissal  of  Motion— Lack  of  Diligence  in  Prosbcctinq.— De- 
fendants, on  May  26,  1884,  filed  with  the  clerk  a  statement  on  motion  for  a  new 
trial.  The  statement  thus  filed,  was  not  settled,  allowed  or  certified,  and,  on 
October  4,  1884,  the  court,  on  motion  of  plaintiffs,  dismissed  the  proceedings  oa 
motion  for  new  trial,  for  want  of  diligence  in  prosecuting  it.  On  December  3, 
1884,  the  defendants,  without  notice  to  the  plaintiffs,  moved  the  court  to  set  aside 
the  order  of  October  4,  1884.  Held,  that  such  motion  was  properly  denied.  Qreehk 
et  al.  V.  Marker  et  aX.     Col.,  360. 

14.  Upon  a  Consideration  of  the  Evidence,  held,  that  the  judgment  and  order  deny- 
ing a  new  trial  should  be  affirmed.     KeUy  v.  Brown.    CaL,  666. 

16.  Where  the  Evidence  is  Conflicting,  an  Order  refusing  a  new  trial  will  not  be 
disturbed.    Page  v.  Rodney.     Wa^,  648. 

See  Appeal,  28;  Findings,  3. 

NONSUIT. 
Bee  Ejectment,  3;  Verdict,  1. 

NOTICE. 
See  Adverse  Possession,  6;  Appeal,  16,  17,  19,  20,  24;  Check,  1;  CoRPo&ATiom,  2, 

NUISANCE. 
See  Navigable  Stream,  1;  Water  and  Water  Bights,  7. 
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OPINION. 
See  EviDKNCs,  14. 

OUSTER. 
See  EjECTBfSMT,  2. 

PARTITION. 
See  Appeal,  19.  / 

PARTNERSHIP. 

1.  Partnership — One  Firmxjkdbb  Several  Names. — ^WLere  the  same  persons  engage 
in  carrying  on  the  same  husiness  in  several  places,  under  different  firm  names,  they 
constitute  but  one  partnership,  and  the  assets  of  both  nominal  firms  are  equally 
applicable  to  the  payment  of  sill  the  creditors.  Campbell,  IrUenffnor,  etc,,  v.  CoUh 
rado  Goal  arid  Iron  Co.     Col,,  32. 

3.  PARtrtrERSHip— Action  between  Partners— Accounting.— One  partner  cannot  sue 
his  co-partner,  in  an  action  at  law,  to  recover  his  proportion  of  tne  partnership  ad- 
ventures, until  there  has  been  an  accounting  between  them.  Fisher  v.  Sweet.  CaL, 
174. 

3.  The  Same— Evidence  of  Partnership  Disbursements. — In  an  action  at  law  or  in 

equity,  if  plaintiff  offer  evidence  tending  to  show  that  defendant  had  received  moneva 
growmg  out  of  their  adventures  (whe&er  as  joint  owners  or  as  copartners),  the 
defendant  is  entitled  to  show  that  such  moneys  had  been  disbursed  in  the  due 
course  of  the  business;  and  that,  whether  the  disbursements  had  been  made  by  the 
defendant  in  person,  or  by  a  mercantile  firm  of  which  he  was  a  member.    Jd. 

4.  Partnership — Land  Purchased  with  Partnership  Funds — Trusts.  —Where  one 

partner,  having  partnership  funds  in  his  possession,  to  be  used  for  partnership  pur- 
poses, without  the  consent  of  his  co-partner  invests  the  same  in  land  for  himself, 
taking  the  title  in  his  own  name,  the  co-partner  may  demand  an  interest  in  the 
realty  purchased,  corresponding  in  extent  with  his  interest  in  the  money  paid 
therefor.  And  a  court  of  equity,  in  such  case,  wiU  recognize  the  resulting  trusty 
even  though  the  partner  thus  appropriating  the  partnership  funds,  intended  to  ac- 
count therefor  upon  final  settlement,  and  was  innocent  of  any  fraudulent  intent. 
Kayaer  v.  Mangham,     Col.,  21. 

5.  Rehearing  denied,  for  reasons  stated  in  the  opinion.     Id, 

PATENTS. 

1 .  Patents  for  Inventions— Prior  Recovery.— In  an  action  at  law,  by  a  patentee,  to  re- 
cover damages  for  the  use  of  a  patented  article,  an  answer  which  sets  up,  that  the  article 
used  was  purchased  by  defendant  from  a  manufacturer,  against  whom  the  patentee 
had  brou^t  a  suit  in  equity,  and  obtained  a  decree  for  an  accounting,  in  which  ac- 
counting and  decree  the  article  in  question  was  included,  does  not  state  a  defense, 
unless  there  is  a  further  allegation,  that  the  decree  against  the  manufacturer  has 
been  satisfied  by  payment,  or  otherwise.  Fisher  et  al.  v.  CowfoUdtUed  Amador 
Mme,  etc.    {U.  8.  dr.  a.)     CaL,  461. 

PAWNBROKERS. 

1.  Pawnbrokers — ^Acr  Limttino  Rate  of  Interest  Constitutional — Special  Legis- 
lation.— ^The  act  of  March  7,  1881,  amending  section  340  of  the  penal  code,  and 
prohibiting  pawnbrokers  from  charging  a  larger  rate  of  interest  than  two  per  cent 
per  month  on  loans  made  by  them,  is  not  a  special  law,  and,  consequently,  is  not  in 
conflict  with  the  provision  of  article  iv.,  section  25,  of  the  constitution  of  1879, 
which  j^rohibits  tne  legislature  from  passing  any  local  or  special  law  regulating  the 
rate  of  interest  on  money.    Ex  parte  Lichenetein,  on  Habeae  Corpus.    Col.,  287. 
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PLEADINGS  AND  PRACTICR 

1.  AvxKMSKTs  OF  CoMPUHMT— Wbkv  Not  Bikdino  OK  Pabtt.— A  party  to  tti  action 

is  not  bound  by  the  averments  of  a  complaint  in  another  action  to  which  he  ia  not 
a  party.    Melius  v,  MeUus,    Cat.,  497. 

2.  Thb  Record  Held  to  Show  no  E&bob.    IdL 

3.  Plbadivg— Denial  of  Contract  Sued  on. — Where  the  contract,  for  the  breach  of 

which  an  action  is  brought,  is  set  out  in  the  complaint,  an  issue  is  raised  by  the  de- 
fendant's denying  such  contract  He  need  not  affirmatively  alleffe  the  contract  as 
he  understands  it.    Puget  Sound  Iron  Company  v.  WorthmgUm  Bros.     WaA.,  480. 

4.  Fkaud^Resc  18SI0N  OF  Contract— Allegations  of  Complaint. — In  an  action  to 

compel  the  reconveyance  of  land,  the  plaintiff  mustf  aver  his  willingness  to  restore 
to  the  defendant  the  consideration  paid  by  him.    Potter  et  cUy»  Soem,    CaL,  373. 

See  AMENDMEhT;  Appeal;  Check;  Counter  Claim;  Demurrer;  Ejectment,  4-7; 
Fences,  3,  5;  Injunction,  6,  6;  Interest,  1;  Intervention;  Judgment;  Mar- 
ried Women,  1-3;  Mechanic's  Lien,  3;  Promissory  Note;  Quieting  Tttlb; 
Slander,  1. 

POINTS  AND  AUTHORITIES. 

1.  Judgment  Affirmed  for  Failure  of  Appellant  to  file  points  and  aathoritieB. 

Whitmore  v.  Henderson.    CaL,  251. 

2.  Judgment  Affirmed  for  Failure  of  Appellant  to  file  points  and  authorities.   Me- 

Cauley  v.  Cunningham.     Col.,  250. 

3.  Judgment  Affirmed  for  Failure  of  the  Appellant  to  file  points  and  authorities. 

Cleghom  v.  CUghom.     Col.,  250. 

4.  Motion  to  Strike  Out  Brief  for  Noncomplunce  with  rules  vlii.  and  iz.,  denied. 

Carroll  v.  Andreux.     Wash.,  458. 

5.  Certification  of  Transcript— Filing  Brief— Writ  of  Error. — A  writ  of  error 

will  be  dismissed  if  the  transcript  be  not  proi>erly  certified,  or  if  the  brief  of  plaint-  • 
iff  in  error  be  not  filed  within  the  time  prescribed  by  rule  10  of  the  supreme  court. 
Lewis  V.  HaH.     Wash.,  486. 

POLYGAMY. 

1.  Polygamy— Indictment— Offense  How,  Alleged.— An  indictment  for  polygamy 

is  sufScient  if  it  charges  the  crime  substantially  in  the  language  of  the  statute  de- 
fining the  offense,  ^d  the  addition  of  language  reciting  cohabitation  after  charg- 
ing I>olygamy,  and  as  following  the  polygamous  marriage,  could  not  mislead,  or 
injuriously  affect  the  defendants,  and  is  immateriAl.  United  States  v.  Tennetf; 
United  States  y.  Kemp;  United  States  v.  Christofferson    Ariz.,  720. 

2.  Evidence  of  General  Reputation  is  Admissible  in  Corroboration,  to  prove  a 

polygamous  marriage  or  unlawful  cohabitation.    Id. 

3.  I^E  Same— Evidence  of  Prior  Relation  between  Defendant  and  Wiveb.— On  a 

trial  of  such  indictment,  evidence  of  the  relation  which  existed  between  the  de- 
fendant i^nd  his  alleged  polyflnmous  wives,  prior  to  date  charged  in  the  indictment, 
is  admissible,  on  the  part  of  the  prosecution,  especially  if  such  evidence  is  fiist 
introduced  by  the  defendant.     Id. 

4.  The  Same— Refreshing  Memory  from  Census  Return. — A  witness,  who  had  been 

a  census  enumerator,  may  examine  and  refer  to  the  census  return  filed  by  him,  to 
refresh  his  memory  in  regard  to  the  names  and  numbers  of  the  defendant's  family 
at  the  time  he  took  such  census.    Id. 

6.  The  Same— Statutes  of  Territory  When  Regulate  Procedure.— In  a  court  with 

jurisdiction  over  offenses  for  violations  of  an  act  of  congress,  where  the  United 
States  statutes  are  silent  as  to  matters  of  practice,  method  of  proof  and  procedure, 
territorial  statutes  may  be  invoked  and  applied  to  the  case.  Thus,  tibe  United 
States  statutes  being  silent  as  to  what  shall  constitute,  as  well  as  the  method  of 
proving  mai  riage,  the  statute  of  the  territory  on  that  subject  may  be  resorted  to 
and  applied.    Id. 

See  Unlawful  Cohabitation. 
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POSSESSION. 

See  AoYBBSS  Possessioh;  Dkkd,  1;  EjBCTMBirr,  2;  Insusamcb*  3;  Labcbnt,  1;  Quiet- 
INO  Tttlb,  3;  Sale,  2,  8,  9. 

PEESCEIPTION. 
See  BouNDAKiEs,  2. 

PRESUMPTIONS. 
See  JvBisiiicTiov,  1,2;  Larcekt,  1;  Mabbisd  Womiv,  4;  Negliqsncb,  1;  Tbubts,  2. 

PROMISSORY  NOTES. 

1.  FR0MI880BT  NOTE — ACTION  BT  ACCOMMODATION  MAKEB — ALLEGATION  OV  COM- 
PLAINT— Request — Debkand. — In  an  action  by  an  accommodation  maker  of  a 
promiflsoiy  note,  who  signed  the  same  as  surety  only,  to  recover  the  amount  paid 
by  him  to  the  payee,  the  plaintiff  need  not  allege  or  prove  that  he  paid  the  note  at 
the  request  of  the  defenalBint,  for  whose  accommodation  it  was  made.  Upon  such 
payment  beiug  made,  the  law  casts  a  liability  for  repayment  upon  the  defendant, 
and  raises  an  implied  promise  on  his  part  to  reimburse  the  plaintiff;  and  suit 
brought  is  a  sufficient  demand.     ClanUm  v.  Coward,    CcU.,  363. 

See  Mabkied  Women,  8,  9. 

PUBUC  LANDS. 

1.  United  Statfs  Patent— When  can  be  Collateballt  Attacked.— If,  under  any 

assumed  state  of  circumstances,  a  Uuited  States  land  patent  can  be  valid,  it  can- 
not be  attacked  in  a  collateral  proceeding,  or  in  any  manner,  except  by  direct  action 
to  set  it  aside,  either  by  the  United  States,  or  by  the  person  who  has  succeeded  to 
its  right.     Terry  v.  Street,     Utah,  320. 

2,  The  Same— Valentine  Scbip — Validity  of  Patent  Undeb. — ^A  United  States 

patent  to  land,  entered  under  the  so-called  Valentine  scrip,  is  not  void,  so  as  to  be 
open  to  collateral  attack,  either  by  reason  of  the  fact  that  the  land  was  found, 
after  survey,  to  be  included  within  a  sixteenth  section,  or  was  mineral  in  its  char- 
acter, or,  at  the  time  of  the  application  of  the  scrip,  was  occupied  by  squatters.    Id, 

d.  Patents  to  Land — Unauthobized  Resebvation  is  Void.— Where  a  United  States 
patent  to  land,  contains  a  reservation  or  condition  not  authorized  by  law,  such  re- 
servation or  condition  is  void.     Clary  v.  Jffazlett  et  al.    Col,,  257. 

4^  Places  Patent— Resebyation  of  Veen  ob  Lode  is  Valid.— Under  section  2,333, 
of  the  United  States  revised  statutes,  the  usual  reservation  contained  in  patents 
to  placer  claims,  viz.:  "  That  should  any  vein  or  lode  of  quartz,  or  other  rook  in 
place,  bearing  gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposiia, 
be  claimed  or  luiown  to  exist  within  the  above  described  premises,  at  the  date 
theieof,  the  same  is  expressly  excepted  and  excluded  from  these  presents" — is 
authorized  and  valid.  As  to  such  vein  or  lode,  no  title  vests  in  the  placer  patentee. 
Id, 

5.  Final  Location  of  Railboad  Land  Gbant.— Sugaestion  as  to  when  location  be* 
comes  definitely  fixed,  under  the  Union  Pacific  Reread  grant,  so  as  to  perfect  the 
right  of  the  grantee  to  the  land.    U,  8.  v.  McLaughlin,    {U.  S,  Cir,  Ct.)   Cal,  431. 

PUBLIC;OFPICERS. 
See  Election.  7-10. 

REAL  PROPERTY. 

See  Ck>BF0BATI0NS,  10. 

QUIETING  TITLE. 

L  Suit  to  Quiet  Title— Pa bties. — Where  a  number  of  persons  claim  undivided  in* 
terests  in  real  property,  adversely  to  one  in  possession  of  the  same,  the  latter  may 
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SALK 

1.  A  CoKTBACT  FOB  THX  MABorACTUBx  OF  Chabcoal  IB  not  a  co&tnct  of  mde,  and 

need  not  be  in  writing.    Pvget  Sound  /.  Co,  v.  Worlhmffton.     Wath,,  480. 

2.  Conditional  Sauk— Titlx  Kstained  bt  Vendor— Pebfqbxanck  of  Conditiof.^ — 

The  vendee,  in  possession  under  a  conditional  sale,  by  the  terms  of  which  the  title 
was  to  remain  in  the  vendor,  until  payment  of  the  purchase  pricey  cannot  sell  the 
property,  so  as  to  pass  title  to  the  purchaser,  until  the  condition  has  been  per> 
formed.    Hvsaell  eb  <U,  v.  ffarknese.     Utah,  452. 

3.  Abticlb  to  be  Satisfactory  to  Purchaskr. — Where  a  contract  is  made,  to  make 

and  deliver  an  article  which  shall  be  satisfactory  to  the  purchaser,  the  article  moat 
be  satisfactory  to  him,  or  he  is  not  bound  to  take  it.  otMy  Mam^faduring  Co,  ▼. 
Town  of  Cidoo,    {U.  S.  Cir.  Ct,)    Cai,,  440. 

4.  It  is  not  Sufficient  that  it  Ought  to  be  Satibfactort. — It  must,  in  fact^  be 

satisfactory.    Id, 

5.  Bad  Faith  in  Partt  to  be  Satisfied.— Where  the  party  to  be  satisfied,  ia  in  fact 

satisfied,  but  in  bad  faith,  and  in  fraud  of  the  rights  of  the  other  contracting  party, 
declares,  that  he  is  not  satisfied,  the  contract  has  been  fully  performed  and  the 
purchasei  is  bound  to  accept  the  article  contracted  for.    Id, 

6.  CouMiiTXE  TO  BE  SATISFIED. —Where  a  steam  fire  ensine  was  contracted  for,  to  be 

satisfactory  to  the  fire  committee  of  the  town,  and  tnere  was  a  change  in  the  mem- 
bers of  the  committee  after  the  contract  was  made,  and  before  the  tender  of  the  en- 
gine, under  it;  Held,  that  the  committee  to  be  satisfied,  is  the  committee  existing 
at  the  time  of  the  performance  of  the  contract,  and  tender  of  the  engine.  .  Id, 

7*  Transfer  of  Pbbsonal  Propertt  —  Consideration  —  Fraud  on  Crrditobs — 
Change  of  Possession. — A  transfer  of  property,  in  consideration  of  a  promiae 
by  the  transferee  to  use  it  in  a  certain  manner,  which  would  confer  pecuniary  pro- 
fit on  the  transferor,  is  founded  upon  a  sufiScient  consideration,  and  is  not  frandn- 
lent  as  to  the  creditors  of  the  latter,  if  the  transfer  be  accompanied  by  an  actoal, 
immediate  and  continued  change  of  possession.    Leioin  v.  Hopping.    Cal.,  676. 

8.  Sale— Actual  and  Continued  Change  of  Possession.- In  an  action  by  an  all^ped 
vendee  to  recofl^er  the  possession  or  value  of  two  hay  presses,  taken  under  an  attach- 
ment in  an  acfeon  against  the  vendor,  the  evidence  reviewed,  and,  keld^  that  the 
sale  under  which  the  plaintiff  claimed,  was  void  as  against  creditors  of  the  vendor, 
because  it  was  not  accompitnied  by  an  actual  and  continued  change  of  poflaeamon. 
BeUY.McCUUan.    Cai.,  259. 

0.  Sale  OF  Cattle — Actual  and  Continued  Change  of  Possession. — A  sale  of  a  band 

of  cattle,  the  custody  of  which  remained  in  the  same  person  after  as  before 
the  sale,  and  which  were  not  removed  from  the  lands  of  the  vendor  where  they 
were  grazing  when  sold,  is  void  as  against  attachins  creditors  of  the  vendor,  be- 
cause not  accompanied  by  an  immediate  delivery  and  actual  and  continued  cfaaage 
of  possession.    James  et  oL  v.  IkUkerth.    Cal,,  387. 

See  Executors  and  Admikistratobs,  1;  Mobtoagb»  4. 

SHERIFF. 

1.  Sbebiff— Food  Furnished  Prisoners— Beasonablb  CoMFENSATioir  how  Dbtkr- 

HiNED. — A  sheriff  who  furnishes  necessarj^  food  to  the  prisoners  in  the  jail  ia  en- 
titled to  be  paid  a  reasonable  compensation  therefor,  under  section  1,611  of  ike 
penal  code.  What  is  a  reasonable  compensation  is  to  be  determined,  in  the  first  in- 
stance, by  the  board  of  supervisors;  such  determination  is  not  final,  and  if  the  sher- 
iff be  dissatisfied  therewith,  he  has  the  risht  to  sue  the  county  for  the  amonnt 
which  he  claims  to  be  reasonable.    FulkertnY,  County  qf  StaninlauB.    Cal.,  334. 

SHORTHAND  REPORTERS. 

1.  Official  Shorthand  Reporters— Act  of  March  21,  1886,  Constitutional.— The 
legislature  passed  an  act,  approved  March  21,  1885,  entitled,  '*an  act  to  amend  aeo- 
tion  274  of  hu  act  entitled  '  an  act  to  establish  a  civil  code  of  procedure,*  relative  to 
the  compensation  of  court  reporters,"  bv  which  it  is  providea  that  the  oflScial  re- 
porter shall  receive  as  compensation  for  his  services  a  monthly  salary,  to  be  fixed  l^ 
the  judge  by  an  order  duly  entered  on  the  minutes  of  the  court*  whidi  salaiy  shall  he 
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pftid  oat  of  the  treasury  of  the  ooanty  in  the  same  manQer  and  at  the  same  time  as 
the  salaries  of  eonaty  officers,  with  a  promao  to  the  effect  that  saoh  salary  shall  not 
exceed  three  hundred  dollars  per  month  in  counties  having  a  population  of  one 
hundred  thousand  and  oTer,  and  shall  not  exceed  two  hundred  and  seventy-five 
doUars  per  month  in  counties  having  a  population  less  than  one  hundred  thousand 
and  exceeding  five  thousand,  and  so  on  to  and  including  counties  having  a  popula- 
tion less  than  five  thousand  in  which  the  maximum  is  fixed  at  seventv-five  dollars 
per  month.  The  act  further  provides  that  "  in  civil  cases  in  which  tne  testimony 
IS  taken  down  by  the  official  reporter,  each  party,  shall  pay  a  per  diem  of  two  dollars 
and  fifty  cents  before  judgment  or  verdict  therein  is  entered,  and  where  the  testi- 
mony is  transcribed  the  part^  or  parties  ordering  it  shall  pay  ten  cents  per  folio 
for  Buoh  transcripticm  on  delivery  thereof;  said  per  diem  and  transcription  fees  to 
be  paid  to  the  clerk  of  the  court,  and  by  him  paid  into  the  treasury  of  the  county, 
ana  such  portion  as  shall  be  paid  by  the  prevailing  party  may  be  taxed  as  costs  m 
the  ease  "  HM,  that  such  act  was  not  unconstitutional;  that  it  was  not  a  deldg;a- 
tion  of  leipslative  power  to  the  judiciary  or  in  violation  of  the  constitutional  provis- 
ion leqninng  a  nnitorm  system  of  county  goverments,  or  because  it  imposes  a  new 
set  of  officials  upon  the  pe(mle,  in  contravention  of  section  6,  article  xi.,  of  the 
ooortitation.    Aniih  ▼.  SUro&er,  Auditor,  etc.    Col.,  376. 

SLANDER. 

SLAKDES—ALLiGATioir  ON  IiYTOBMATiON  AND  BiLivr.—In  an  actiou  for  slander,  an 
allogation  in  the  complaint  that  on  a  certain  date,  and  in  the  presence  of  a  certain 
person,  *'as  the  plaintiffs  are  informed  and  believe,**  the  defendant  spoke  the  fol- 
lowing words,  etc.,  is  not  a  sufficient  averment  of  the  speaking.  Bucn  defect  goes 
to  tthe  sufficiency  of  the  facts  stated,  and  not  to  the  manner  of  stating  them,  and 
may  be  taken  advantage  of  by  a  general  demurrer.  McKtJtiney  et  al,  v.  IMierts, 
CaL,  604. 

The  Same— Counsbl  Fees  Must  be  Included  in'  Cost  Bill.— A  defendant  in 
such  action,  in  whose  favor  judgment  is  rendered,  is  not  entitled  to  recover  coansel 
fees,  under  the  act  of  March  33,  1872,  unless  the  same  are  included  in  his  memo- 
orandum  of  costs.    Id, 

SPECIFIC  PERFORMANCE. 

Specific  Pervobuanoe — ^Declabations  ot  Agent  when  Inadmissible.— In  ai  ac- 
tion for  the  specific  performance  of  a  parol  contract,  entered  into  by  an  agaat  on 
behalf  of  his  principal,  the  declarations  of  such  affent,  made  a  year  or  two  aft  ;r 
the  contract,  and  explanatory  thereof,  are  inadmissible  against  his  principal.  Clanie 
▼.  Sacramento  Lumber  Company,    Cal,  279. 

See  Bjbotbcent,  4;  Monet  Paid,  1. 

STATEMENT. 
See  Appeal,  9,  11,  24. 

STATUTE  OF  FRAUDS. 

Statute  op  Fbauds— Contbact  pob  Pitbchase  of  Land — Advance  op  Pcbohasb 
Pbice — Resulting  Tbust. — The  defendant  orally  agreed  to  advance  for  the  pL«iiit- 
iff  certain  money  to  be  used  in  paying  the  purchase  price  for  land,  and,  as  security 
for  such  advances,  to  take  the  contract  for  the  sale  thereof  in  bis  own  name.  This  >vaa 
done.  Held,  that  the  contract  W4a  not  void  under  the  statute  of  frauds,  and  that 
a  resulting  trust  was  created  in  the  Wd  to  the  extent  of  the  advances.  Walton  v. 
Karnes,     Oal.,  199. 


See 


BOUNDABIES,  1;  I^  ^^  \\  "M.ABRX«1>^0M»:J,  1. 


STATU^  ^YIKTVO^^. 

1.  Statute  op  LiMiTATioNs-Rnatc^  ^  0^  ^ti  e^c^^wiaP^^^^  ^  ''T^J^r^irVt^JJ'" 
monsinasuit,doesnotprava^%  ^^^  ^^^pt  tW^^^ ^^ ^^ '^^^^  ^^  ^^^^^^^^ 
tions.    N:i9h  v.  M  Dyrih  (7j.    ^  J \<^^  V/?r    ^^^  ^^^*'  "^' 
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2.  LmiTATiOKS— CoHMKNCSMEMT  OP  SciT.— A  Buit  JB  Commenced  within  the  meaning 

of  the  statute  of  limitations  by  the  filing  of  a  complaint,  without  eenrioe  of  som- 
mons.    Id. 

3.  Coupons — Limitations. — A  ri^bt  of  action  accrues  upon  coupons  at  the  moment  the^ 

fall  due,  and  the  statute  of  limitations  commences  to  run  upon  coupons,  from  their 
maturity.     Id, 

4.  Special  Limitation  Acts  Constitutional. — The  legislature  of  the  state  of  Califor^ 

nia  has  the  power  to  pass  special  acts  of  legislation,  applicable  to  a  particular  county 
indebtedness.  Id, 
6.  Statute  or  Limitations  as  to  Bonds  and  Coupons. — Coupons  an  rmided  as 
part  of  the  bonds,  and  the  same  limitation  applies  to  coupons  as  that  appuoable  to 
the  bonds,  of  which  they  constitute  a  part.  If  an  action  is  barred  on  a  bond  in 
four  years  after  it  matures,  the  statute  runs  four  years  on  the  coupons  attached  to 
the  bond  after  the  coupons  become  due;  but  the  statute  commences  to  run  on  the 
bond  from  its  maturity,  and  upon  the  coupons  from  Uie  time  it  become  payable.  Id, 

6.  Statute  of  Limitations  as  Defense — Findings  nust  Include. — ^Where  an  an- 

swer sets  up  the  statute  of  limitations  as  a  defense,  a  finding  that  "all  the  allega- 
tions of  the  plaintifi^s  complaint  are  true  and  correct,"  is  not  a  findingB  on  tiie  issue 
of  the  statute  of  limitations.     Lewis  v.  Adams,    CcU,,  352. 

7.  Statute  of  Limitations— Complaint.— Upon  a  review  of  the  facts  stated  in  the 

complaint,  held,  that  the  action  was  barred  by  the  statute  of  limitations.  WiU  H 
al.  V.  Buchiel     Wash.,  408. 

See  Open  Account,   1;  Adverse  Possession,  1,  3,  4,  6;  Cobpobations,  14;  Deed,  5; 
MoBTOAOE,  10;  Taxation,  6. 

STOCKHOLDERS. 
See  Cobpobations,  4-6^  13,  14. 

STREET  ASSESSMENT. 

1»  FOBECLOSURE  OF  StBEET  ASSESSMENT  UnDEB  AcT  OF  MaBOH   16,  1864— PLAINTDT 

IN  Action— Judgment.— Under  the  act  of  March  16,  1864,  an  action  for  the  foro- 
closure  of  a  street  assessment  against  land  in  the  ciW  of  Sacramento,  must  be 
brought  in  the  name  of  the  people  of  the  state  of  Calitomia  as  plaintifb,  and  not 
by  the  city  of  Sacramento.  If  brought  in  the  name  of  the  latter  alone,  the  judg- 
ment rendered  therein  is  void,  notwithstanding  it  punK>rts  to  be  in  favor  of  the 
people  of  the  state  of  California,  as  well  as  in  favor  of  the  plaintiff  named.  SnlU- 
van  V.  Mier  et  al.    Cal.,  221. 

STOCK   EXCHANGE. 

L  San  Fbancisco  Stock  Exchange  Boabd— Tbust  Fund — Disposition  of  bt  Mem- 
BEB — ^WiLL  Constbued. — The  defendant  is  a  voluntary  unincorporated  association, 
composed  of  one  hundred  members,  who,  under  that  name,  have  combined  for  the 
purpose  of  facilitating  the  purchase  and  sale  of  stock  b^  its  members.  The  con- 
stitution  adopted  by  them  contained  the  following  provisions:  ''There  shall,  at  all 
times,  exist  m  the  board  a  committee  of  at  least  three  members,  or  more,  to  be 
known  as  the  trust  fund  committee.  *  *  *  It  shall  be  the  duty  of  sudi  com- 
mittee to  take  charge  of  all  moneys  which  ma^  come  into  their  hands  ^  •  * 
to  constitute  a  trust  fund,  to  be  used  and  applied  by  such  committee  in  the  follow- 
ing manner:  Upon  the  death  of  a  member  of  the  board,  said  trust  fund  committee 
shall  pay  from  the  increase  in  their  hands,  from  investment  of  said  moneys,  to  such 
person  or  persons,  object  or  objects,  as  may  have  been  desicnated  in  writing  by 
such  deceased  member,  the  sum  of  ten  thousand  dollars."  l%e  constitution,  after 
providing  for  a  certain  disposition  of  the  ten  thousand  dollars  among  the  widow 
and  children  of  the  deceased  member,  in  case  he  made  no  disposition  thereof,  fur- 
ther provided,  "  that  the  payment  herein  provided  for  shall  be  deemed  absolute 
donations  to  the  persons,  or  for  the  object  to  which  the  same  are  made  or  applied, 
free  from  all  claim  or  control  from  any  other  source  or  persons."  The  testator  was  a 
member  of  the  board,  and  died  without  leaving  a  wife  or  children.  His  wHl,  after 
leaving  pecuniary  legacies  aggregating  sixty  thousand  dollars,  provided:   *' Should 
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my  estate  be  worth  more  than  sixty  thousand  dollars,  and  I  now  estimate  it  at  eighty 
thousand  dollars,  including  my  seat  in  the  San  Francisco  Stock  Exchange  Boara, 
and  the  insurance  on  my  life  by  said  board,  I  give  and  devise  to  D.  L.  McDonald  the 
sum  of  five  thousand  dollars.  The  balance  of  my  estate  I  desire  paid  over  to  my 
mother."  Held,  tiiat  the  defendant  was  not  an  association  of  persons,  transacting 
business  under  a  common  name,  and  that  section  388  of  the  code  of  civil  procedure, 
permittiag  an  action  against  such  association  by  its  common  name,  did  not  apply  to 
the  present  action;  that  it  was  not  engaged  in  the  business  of  life  insurance;  that 
the  donation  provided  for  in  the  constitution  of  the  board  did  not  belong  to  the  es- 
tate of  the  deceased  member,  and  that  his  executors  were  not  entitled  to  receive  it 
as  part  of  such  estate;  and  that  the  will  did  not  designate  such  executors  as  bene- 
ficiaries .of  the  trust  fund.  Swift  et  a/.,  Executors,  etc,,  ▼.  San  Francuco  Stod:  and 
Exchange  Board,    Cal,,  692. 

SUMMONS. 

1.  Afvidavit  ot  Service  of  Scmmons— Rbsidbkoe  of  Dbfendamt.— Where  the  affida-  • 
vit  of  service  of  summons  states  that  the  defendant  was  served  in  a  certain  county, 
it  will  be  presuu^ed  that  he  was  a  resident  of  such  county.    PelUer  v.  CHUespie  et  al, 
CaL,  624. 

See  JUBISDKTTION,   3. 

SURETIES. 

1.  ScBiTixs— Official  Bonds— Statutory  Duties  Implied.— A  bond  requiring  a 
faithful  performance  of  official  duty,  is  as  binding  upon  the  principal  and  his  sure- 
ties, as  if  all  the  statutory  duties  of  the  officer  were  inserted  in  tke  bond.  State 
V.  Nevm.    Nev,,  160. 

"2.  The  SamEt— Liability  fob  Public  Moneys  Stolen.— Under  the  statutes  of  Nevada, 
it  is  the  duty  of  a  county  treasurer  to  safely  keep  the  public  moneys,  and  pav  it  out 
only  as  provided  by  law.  Consequently,  under  a  bond  conditioned  for  the  faithful 
penormance  of  the  duties  of  treasurer,  the  mere  fact  that  public  money  is  stolen 
from  such  officer  without  an^r  fault  or  negligence  on  his  part,  does  not  release  either 
him  or  his  sureties  from  liability  therefor.     Id, 

3.  Liabiuty  of  a  Subbty.— The  liability  of  a  surety  in  an  official  bond  is  stricti  Juris ; 

and  he  is  not  to  be  held  for  the  conduct  of  his  principal  beyond  the  scope  of  his  un- 
dertaking, reasonably  construed.  United  States  v.  Adams  et  al.  (U.  S,  Or,  Gt.) 
Or.,  201. 

4.  Assistant  Sborbtary  of  the  Tbeasuby — Authority  of.— The  assistant  secretary 

of  the  treasury  is  not  the  deputy  of  th^  secretary,  but  only  his  aid,  and  his  acts  are 
not  valid  unless  specially  authorized  by  law  or  prescribed  by  the  secretary :  Sees. 
101,  245  R.  8.;  but  a  letter  written  by  nim  to  a  collector  of  customs  concerning  the 
deposit  of  money  in  his  custody,  will  be  presumed  to  bave  been  written  by  author- 
ity of  the  secretary,  until  the  contrary  appears.     Id, 

5.  Case  in  Judgment. — ^In  1866,  A.  was  a  collector  of  customs  at  Astoria,  Or.,  when 

and  where  he  received  a  letter  signed  by  the  assistant  secretary  of  the  treasury, 
directing^  him  to  take  forty  six  thousand  five  hundred  dollars  in  gold  coin,  thereto- 
fore received  by  him  in  payment  of  duties,  and  then  in  his  custody,  to  San  Fran- 
cisco, and  deposit  the  same  with  the  assistant  treasurer;  in  pursuance  of  which  di- 
rection the  collector  sailed  for  Sau  Francisco,  on  the  current  steamer,  with  said 
money  in  his  trunk,  and  on  the  way,  twenty  thousand  dollars  of  the  same  was 
stolea  therefrom  without  any  want  of  ordinary  care  and  diligence  on  his  part,  a 
portion  of  which  was  afterward  recovered,  so  as  to  reduce  the  loss  to  twelve 
thoujaiid  six  hundred  and  ninety -six  dollars  and  twenty-eight  cents,  for  which  the 
government  sued  the  collector  and  his  sureties  on  their  bond;  the  defendants 
plead  3d  these  facts  in  defense,  and  claimed  they  were  not  liable  on  the  bond,  to 
which  the  plaintiff  demurred.  Held,  (1)  That  the  carriage  of  this  money  to  San 
Fsancidco  was  no  part  of  the  dut^  of  A.  as  collector:  Sec.  3,639,  R.  S.;  and,  there- 
fore, hia  sureties  are  not  responsible  for  his  conduct  while  so  engaged;  and  (2)  that 
in  the  transportation  of  said  money.  A.  was  simplv  actins  as  a  private  carrier  for 
the  ffovemment,  and  is  not  liable  on  his  bond  for  his  conduct,  or  otherwise,  except 
for  we  want  of  ordinary  care  and  diligence.     Id, 
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6.  SoKETiBs— Pbivatb  Bokd  fob  Corpobatb  OFriOBB— Timb  fob  which  Giybn. — ^On 

the  fourth  of  June,  1881,  the  defendant  Allen  was  appointed  by  the  board  of  direc- 
tors of  the  corporation  defendant,  its  secretary,  to  hold  his  office  for  one  year,  and 
until  his  succesaor  should  be  elected  and  qualified.  On  September  1,  1881,  a  bond 
was  executed  by  the  defendants,  conditioned  that  if  the  said  Allen  ''shall  duly  pre- 
serve and  keep  all  such  funds  as  may  come  under  his  control  or  into  his  possession 
and  pay  over  to  said  company  all  such  funds  as  he  mav  not  pay  out  in  due  and  law- 
ful course  of  business,  then  this  obli^tion  to  be  void,  otherwise  to  remain  in  full 
force."  By  the  by-laws  of  the  corporation  the  board  of  directors  were  empowered 
to  appoint  and  remove  at  pleasure  all  officers,  agents  and  emplovees  of  the  corpora- 
tion, fix  their  tenure  of  office,  etc.  At  the  annw  election  of  officers  in  June,  1882. 
Allen  was  re-elected  secretary  until  the  further  order  of  the  board.  In  an  action 
on  the  bond,  to  reoover  for  a  defalcation  occurring  subsequent  to  December,  1882, 
hM,  that  the  defendants  were  not  liable;  that  the  bond  expired  upon  the  end  of 
the  term  for  which  it  was  given,  to  wit,  on  June  4,  1882,  when  a  successor  was 
elected;  and  that  this  result  was  not  affected  by  the  fact  that  Allen  was  elected  as 
bis  own  successor.     Frumo  Bnierpriae  Qompatyy  v.  AVLfn  et  al,    CaX.^  568. 

7.  It  thb  Sitbbtibs  oir  such  Boitd  abb  kot  liablb,  the  principal  is  not.   Id, 

8.  SuBVTRS— Patmbnt  of  Dbbt  of  Pbtitcipal. — Sureties  who  are  compelled  to  pay  a 

debt  of  their  principal  have  a  legal  demand  for  reimbursement,  which  they  may  en- 
force  aminst  him  oy  personal  action  if  he  be  alive,  or  against  his  estate  if  he  be 
dead.  But»  in  either  case,  reimbursement  can  only  be  claimed  for  whit  has  been 
expended.    Jbtote  of  HiU,  Deeeaaed.    Col,,  183. 

9.  Thb  Samb— Judgmbnt  Aoainst  Subbtibs  whbit  Demand  Against  Estate  of  Pbin- 

oiPAL. — Sureties  on  an  official  bond,  against  whom  a  judgment  has  been  rendered 
for  the  amount  of  a  defalcation  of  their  principal  are  not  creditors  holding  an  en- 
forceable demand  against  the  estate  of  the  latter,  until  such  judgment  has  been  paid 
by  them.     Id. 

SURVBY8. 

1.  United  States  System  of  Sub  vets— Abba  of  Quabtkb  Sbction—Judicial  Notice 
Taken  of. — Courts  will  take  judicial  notice  that,  under  the  system  adopted  by  the 
United  States  for  surveying  and  marking  out  its  public  lands,  a  quarter  section  is 
intended  to  be  just  forty  chains  square;  and  whenever  a  claim  is  made  that  a  quar- 
ter section  contains  a  greater  area,  affirmative  proof  must  be  produced  that  the  lines 
were  so  run  upon  the  ground  ss  to  include  that  greater  area.  Qumn  v.  Windmiller. 
Col,,  518. 

SWAMP  LAKD8. 

1.  Reclamation  of  Swamp  Lands— Action  fob  Delinquent  Assessment  may  be 

Bbought  in  Name  of  Distbict. — An  action  to  recover  delinquent  assessments  for 
the  reclamation  of  swamp  lands,  may  be  brought  in  the  name  of  the  reclamation 
district,  as  the  real  party  in  interest.  lUclamatkm  District  No.  S  v.  Parviti  et  at, 
Cal.,  555. 

2.  The  Same— Ck)MMiS8i0NEBs  Must  Jointly  View  and  Assess. — The  provision  of  sec- 

tion 33  of  the  reclamation  statute,  requiriuff  th^  commissioners  to  ''jointly  view 
and  assess  upon  each  and  every  acre  to  be  reclaimed  or  benefited,  a  tax,"  etc.,  only 
means  that  the  three  commissioners,  acting  jointly  or  together,  shall  view  or  assess, 
etc.  Id. 
3»  Swamp  Land  Distbict— Reobqanization  of  de  faoto — Validity  of  Rboboax- 
ized  C!obpobation— Quo  Wabbanto. — Swamp  land,  levee  and  reclamatiou  dis 
tricts  de/(tcto,  acting  as  such  in  good  faith  ana  under  an  attempted  compliance  with 
law,  may,  under  section  3,489  of  the  political  code,  be  united,  consolidate i  or  reor- 
ganized, so  as  to  form  a  new  corporation  in  all  respects  valid;. and  proceedings  in 
the  nature  of  Aquo  warranto  against  such  new  corporation,  cannot  be  exten  le  1 1)  an 
inquiry  and  determination  as  to  the  regularity  of  the  several  steps  by  whijh  such 
original  districts  were  organized.     People  v.  La  Hue  et  cu.    Cal.,  581. 

TAXATION. 

1.  MoBTOAOB  Tax  Law  of  1882. ^On  the  question  of  whether  this  act  of  the  le^sla- 
ture  conforms  to  the  constitution  of  Oregon,  this  court  follows  the  judgment  of  th  e 


Index.  801 

• 

snprema  court  of  the  state,  in  Mamford  v.  Sewell,  11  Or.,  67,  3  West  Coast  Rep., 
712,  and  Crawford  t.  Linn  county,  Id.,  482,  5  West  Coast  Rep.,  492;  and  on  the 
question,  is  it  in  conflict  with  the  constitution  of  the  United  idtates,  the  ruling  of 
this  court  in  the  Dundee  Mortgage  Trust  Investment  Company  v.  School  District 
No.  1,  19  Fed.  Rep.,  359,  2  Weat  Coast  Rep.,  241,  and  21  Id.,  151,  3  West  Coast 
Rep.,  606,  is  followed.  Dundee  Mortgage  Trust  Investment  Company  v.  Parrish  et 
al.\  American  Freehold  Land  Mortgage  Company  oj  London  v.  Groves  et-  al.\  New 
England  Mortgage  Security  Company  v.  Groves  et  al.    {(T.  S.  Cir.  Ct.)    Or,,  133. 

2.  An  Act  for  Raising  Revenue. — The  mortgage  tax  law  does  not  levy  any  tax  or 

raise  any  revenue,  but  only  provides  that  when  a  tax  is  levied  or  a  revenue  raised, 
that  mortgages  shaU  contribute  thereto  as  land.     Id. 

3.  Unequal  Assbssmbnts. — Where  the  law  requires  that  mortgages  shall  be  valued 

for  taxation  at  their  face  value,  and  all  lands  at  their  **  true  cash  value,**  and  the 
assessor  of  a  county  willfully  and  uniformly  values  the  mortgages  on  lands  therein 
at  their  face  value,  and  the  lands  therein  at  only  one-third  of  their  cash  value,  such 
assessment  is  illegal,  and  the  payment  of  the  two-thirds  of  the  tax  thereby  im- 
posed on  said  mortgages  may  be  enjoined.     Id. 

4.  Tender  or  Payment  or  Tax. — A  suit  to  enjoin  the  collection  of  a  tax  cannot  be 

maintained  in  the  courts  of  the  United  States,  unless  it  appears  that  the  plaintiff 
has  paid  or  offered  to  pay  so  much  of  such  tax  as  he  concedes  to  be  due,  or  as  may 
be  shown  that  he  ought  to  pay.     Id. 

5.  Taxation — Illegal  Tax — Injunction. — Equity  will  not  restrain  the  enforcement 

of  an  entire  tax,  part  of  which  is  illegal,  unless  the  portion  which  is  legal  has 
been  paid.    Brown  et  al.  v.  School  District,  No.  1.    Or.,  60. 

6.  Tax  Deei>— Insufficient  Description— Color  op  Title — Statute  or  Limita* 

TIONS. — A  tax  deed,  although  insufficient  to  pass  title,  by  reason  of  an  imperfect 
description  of  the  premises,  is  admissible  in  evidence  to  show  that  the  person  claim- 
ing under  it  was  holding  under  color  of  title,  and,  in  connection  with  ^roof  of  pos- 
session, is  competent  to  establish  the  defense  of  the  statute  of  limitations.  Smith 
▼.  ShaUuck.     Or.,  36. 

7.  Tax  Deed— Sufficibnt  Description. — A  description  of  property,  in  a  tax  deed,  as 

"  thirty -seven  and  one -half  acres  of  land  in  sec.  11,  township  1  south,  range  1 
east,  known  as  Smith's  farm,  in  Multnomah  county,  Oregon,'*  is  sufficiently  definite 
to  pass  title,  if  the  identity  of  the  land  can  be  ascertained.     Id. 

8.  A  Tax  Sale,  for  antthino  more  than  is  lawfully  chargeable,  is  a  sale  with- 

out jurisdiction,  and  void.    Boston  T.  Co.  v.  McKenzie.     Onl.,  528. 

9.  A  Tax  Sale  is  Void,  if  the  Property  be  sold  for  a  sum  greater,  by  one  dol- 

lar,  than  was  authorized  by  law.     Axtell  v.  Oerlach  et  al.     Cal.,  536. 

10.  UNLAwruL  Charges  Made  on  Sale  for  Delinquent  Taxes. — The  act  of  1880, 
providing  for  the  protection  of  lands  from  overflow,  other  than  lands  recognized  as 
swamp  lands,  does  not  authorize  a  charge  of  fifty  cents  for  cost  of  preparing  a  de- 
linquent list,  or  fifty  cents  for  costs  of  certificate  of  sale.    Id. 

11.  Void  Tax  Deed — Injunction  When  Lies  to  Restrain.— Injunction  lies  to  re- 
strain the  making;  of  a  tax  deed,  under  a  sale  void  because  made  fur  a  sum  greater 
than  that  authorized  by  law.  Such  deed  would  not  necessarily  show  the  invalidity 
of  the  sale,  if  executed  in  conformity  with  the  certificate  of  sale,  and,  if  it  did 
not,  then  evidence  would  be  required  dehors  the  recitals  of  the  deed  to  ascertain 
the  illegality  of  any  of  the  items,  to  collect  which  the  sale  was  made,  and  a  cloud 
would  be  cast  on  the  title.     Id. 

12.  Void  Certificate  of  Sale  for  Taxes — Action  to  Quirt  Title  Against— In- 
junction.— Under  section  738  of  the  code  of  civil  procedure,  an  action  to  ^uiet 
title  asrainst,  and  to  cancel  a  void  certificate  of  sale  tor  taxes,  may  be  maintained. 
In  Bucn  action,  if  an  injunction  be  granted  against  the  making  of  a  tax  deed,  the 
judgment  will  not  be  reversed.     Jd* 


13.  Ordinances  of  Los  Anoel^  ^X^mftion  0¥  Defendant  trom  Taxation. — 
Upon  a  review  of  certain  or^r^^^og  oi  tbecity  oi  Loa  Angeles,  and  a  certain  con- 
tract made  between  it  and  tK^^^Tnda^^*  VieU  tYia.\.  t\ie  same  did  not  constitute  a 
contract  that  the  business  q*^^  A0H  ^ieudaTit  wl:i«a  OT\»,\)U8\ied  and  prosecuted,  or 
its  property,  were  to  be  fj^^  \r^^  ^^a  b«Lt^«ui  ol  \«3a^AQSi,  or  exemnt  irom  such 
license  tax  as  might  be  la^^  %\>%  *^^ed  ix^oti  otViw  V^w^^aa  owmnglike  property 
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and  usixig  it  in  like  maimer.  City  of  Los  Angeles  v.  Sovthern  Pacific  RaUroad  Com' 
pany,    Val.t  416. 

TENAN*  AT  WILL. 
See  Ejectment,  3. 

TIDE  LANDS. 

1.  Tide   Lands— Option  to  Purchase— Purchase  of — Annulling  Patent. — Con- 

ceding that  the  state  has  an  absolute  ownership  in  lands  between  high  and  low 
tides,  a  party  who  has  an  option  under  a  statute,  to  become  a  prior  purchaser 
thereof,  under  certain  conditions,  has  no  e<juitable  title  therein,  which  can  be  en- 
forced against  another  purchaser.  His  remedy  in  such  case  is  to  have  the  state 
commence  an  action  against  the  purchaser  to  annul  the  patent  issued  to  him,  and, 
upon  obtaining  such  relief,  make  an  application  for  the  putxihase  of  such  land. 
Wilwnet  aL  v.  Welch  ei  al.     Or,,  54. 

2.  The  Same — Tide  Lands  Pass  with  Deed  to  Uplands. — The  rights  which  an  owner 

of  uplands,  bordering  on  the  banks  of  a  navigable  stream,  has  in  the  adjacent  tide 
lands,  passes  by  a  deed  of  the  former  lands,  unless  an  intention  is  manifested  to 
reserve  them  from  the  operation  of  the  conveyance.    Id. 

TITLE. 

« 

See  Adverse  Possession,  1;  Deed,  1-3;  Ejectment,  1;  Evidence,  7;  Garnishment,  1; 

Mortgage,  13. 

TRANSCRIPT. 
See  Appeal,  18,  20,  29;  Points  and  Authorities,  5. 

TRANSFER  OF  ACTION. 

1.  Settlement  of  Statement  of  Case — Disqualification  of  Judge — Transfer  of 
Action  to  Adjoining  County. -^The  plaintiff  recovered  judgment  against  the  de- 
fendant in  the  superior  court  of  Amador  county,  on  the  eighteenth  day  of  Novem- 
ber, 1884.  Thereafter,  within  the  time  allowed  by  law,  the  defendant  served  a 
notice  bf  intention  to  move  for  a  new  trial,  and  prepared  and  served  his  statement 
of  the  case,  and  the  plaintiff  prepared  and  served  amendments  to  the  statement. 
The  stcktement  and  amendments  were  delivered  to  the  clerk  of  the  court  for  the 
judge.  On  the  fifth  day  of  January,  1885,  the  term  of  office  of  the  judge  before 
whom  the  case  was  tried  expired,  and  the  attorney  who  tried  the  case  for  the  de- 
fendant became  the  judee  of  the  court.  Held,  that,  under  section  396  of  the  code 
of  civil  procedure,  the  plaintiff  was  entitled  to  have  the  case  transferred  to  the 
superior  court  of  an  adjoining  county,  upon  the  ground  that  the  judge  of  the  court 
was  disqualified  from  further  acting  in  the  case.     Ihin  v.  SpagnoU,    Cal,,  349. 

See  Removal  of  Causes,  1,  2. 

TRESPASS. 

1.  Conflict  of  Evidence— Verdict  not  Disturbed. — Where  the  evidence  is  conflict- 

ing, in  an  action  to  recover  for  trespass  upon  a  mining  claim,  as  to  the  amount  of 
damages  suffered  by  the  plaintiff,  the  verdict  of  the  jury  therein  will  not  be  dis- 
turbed.    Empire  O,  Mining  Co.  v.  Bonanm  O.  Mining  Co.     Cat.,  395. 

2.  Trespass — Instructions— Measure  of  Damages. — In  sdch  action,  the  defendant 

cannot  complain  of  an  iustruction  that  if  the  jury  found  that  he  entered  npon  the 
plaintiff's  claim,  and  dug  and  removed  gold-bearing  earth  therefrom,  the  true  meas- 
ure of  damages  to  plaintiff  would  be  an  amount  of  money  which  will  fully  compen- 
sate him  for  all  detriment  proximately  caused  thereby.     Id. 

3.  The  Same — Plaintiff  Entitled  to  Nominal  Damages. — For  every  trespass  upon 

real  property  the  plaintiff  is  entitled  to,  at  least,  nominal  damages.  Consequently, 
the  defendant  cannot  justify  his  act,  and  obtain  a  verdict  by  showing  the  value  of 
the  property  to  be  less  than  the  expense  of  its  severance  from  the  realty.     Id. 

See  Appeal,  3. 
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TRIAL. 
&ee  Amkkdment,  1;  Crihikal  Law,  1. 

TRUST. 

L  PiTBCHASK  ov  Land — Coksidbbation  Paid  bt  Anotheb^Tbustb.— When  land  is 
purchased,  for  which  one  party  pays  the  consideration  and  another  party  takes  the 
title,  a  resulting  trust  immediately  arises  in  favor  of  the  party  paying  the  consid- 
eration, and  the  other  becomes  his  trustee;  and  if  one  party  pays  only  a  part  of  the 
consideration,  the  party  taking  the  title  to  the  whole  land  becomes  a  trustee  for 
the  other,  pro  tanto,     Somera  v.  Overhmler  et  al.    CaL,  210. 

2.  Trust — Considkbation  Moving  from  Anotheb— Pbesumption  may  bb  Rebutted. 
— When  a  transfer  of  real  property  is  made  to  one  person,  and  the  consideration 
thereof  is  paid  by  or  for  another,  the  presumption,  under  section  853  of  the  civil 
code,  that  a  trust  is  created  in  favor  of  the  person  b]^  or  for  whom  such  payment  is 
made,  may  be  rebutted  by  evidence  that  the  intention  of  the  parties  was^  other- 
wise. The  evidence  in  this  case  reviewed  and  held  sufficient  to  sustain  the  findings 
hat  no  trust  was  created.     Tyron  v.  Huntoan,  AdrmmetrcUor,  et  al.    Cat,,  290. 

See  Pabtnebship,  4;  Statute  or  Fbauds,  1;  Stock  Exchakob,  1. 

ULTRA  VIRES. 
See  Counties,  2. 

UNCERTAINTY. 
See  Deed,  5. 

UNDERTAKINGS. 
See  Appeal,  27. 

UNDUE  INFLUENCE. 
See  EviDENCB,  12. 

UNLAWFUL  COHABITATION. 

1.  Unlawful  Cohabitation — Indictment— Imhatebial  Allegations.— Section  3  of 

the  act  of  March  22,  1882,  provides  that  "  if  any  male  person  hereafter  cohabit  with 
more  ^an  one  woman  he  shall  be  deemed  guilty  of  a  misdemeanor."  Held,  that  an 
indictment  for  such  offense,  under  the  criminal  procedure  act,  chargins  unlawful 
cohabitation  with  certain  women  named,  need  not  allege  that  the  defendant  was  a 
'*  male  person,"  as  the  law  would  presume  such  fact,  or  that  he  cohabited  with  them 
as  "his  wives.'*     United  States  v.  Cannon,     Utah,  68. 

2.  The  Same— Dbscbiftion  op  Offense.— In  an  indictment  for  an  offense  created  by 

statute,  it  Is  sufficient  to  describe  the  offense  in  the  language  of  the  statute.     Id, 

3.  The  Same — Sexual  Intebcoubse  Unnecessaby.— Sexual  intercourse  is  not  a  neces- 

sary element  to  the  commission  of  such  offense,  and  need  not  be  alleged  or  proved. 
Consequently,  it  is  not  error  for  the  court  to  exclude  evidence  offered  oy  the  defense 
tending  to  show  non-access  during  he  t  mes  charged.     Id, 

4.  The  Same— Relationship  between  Defendant  and  Women.— On  a  trial  of  such 

indictment  evidence  of  the  relationship  existing  between  the  defendant  and  the 
women  at  and  prior  to  the  passage  of  the  act  of  March  22,  1882,  is  admissible.  Id, 

5.  The  Instbuctions  Given  Reviewed,  and  held  to  correctly  state  the  law  appli- 

cable to  the  case.  The  instructions  refused  held  to  have  been  irrelevant  and  imma- 
terial.   Id. 

6.  Unlawful  Cohabitation— Sexual  Intebooubse  Unnecessaby  to  Constitutb  Of- 

fense.— In  order  to  constitute  the  offense  of  unlawful  cohabitation,  within  the 
meaninff  of  section  3  of  the  act  of  March  22,  1882,  sexual  intercourse  is  not 
al;    UTixkd  Stales  v.  Musaer,     Utah,  116. 
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7.  The  Same— Evidence  of  Offense. — On  a  trial  for  such  offense,  alleged  to  have  been 
committed  between  certain  dates,  evidence  of  the  defendant's  relations  and  oondnot 
with  the  women  named  in  the  indictment,  prior  to  the  first  named  date,  as  well  as 
prior  to  date  of  such  act,  is  admissible.     Id. 

See  POLTGAMY. 

USE  AND  OCCUPATION. 
See  Countek  Claiu,  2. 

USURY. 

1.  UsuRT— Natxtbs  of  Defense— Burden  of  Proof.— To  establish  the  defense  of  nsory 
requires  clear  and  cogent  proof,  and  the  court  will  not  accept  va^e  inferences  or 
mere  probabilities,  or  resort  to  conjectures.  The  burden  of  proof  is  on  the  defend- 
ant, and  he  mast  sustain  his  allegations  by  a  clear  preponderance  of  evidence. 
Tested  by  these  rules,  the  evidence  is  insufficient  to  snatain  the  charge  of  nsiiry 
alleged.    Pi^ppUton  v.  Neiaon  el  oL    Or,,  41. 

VALUE. 
See  Evidence,  5,  9. 

VENDOR  AND  VENDER 
See  Ejectment,  4-7;  Sale,  2. 

VERDICT. 

1.  Nonsuit  in  National  Courts. — A  nonsuit  at  the  close  of  plaintiff's  case,  is  never 

granted  in  the  national  courts.  The  proper  practice  in  such  courts,  where  the  evi- 
dence for  plaintiff  fails  to  make  a  prima  fade  case,  is  to  instruct  the  jury  to  find  a 
verdict  for  the  defendant.  Bunt  v.  Sierra  BuUes  O.M.  Co,  {U.  8.  Cir.  Ct,)  CaL, 
437. 

2.  Insxtfficient  Evidence.— Where  the  evidence  is  such  that  the  court  would  feel 

bound  to  set  aside  any  verdict  in  favor  of  plaintiff,  it  is  the  duty  of  the  court  to 
direct  a  verdict  for  defendant.     Id^ 

3.  Court  Cannot  Direct  Verdict.— Under  the  j^rovisions  of  the  civil  code,  the  oourfe 

has  no  power  to  direct  the  jury  to  find  a  verdict  in  a  certain  way.  SmUk  v.  ShaUuck, 
Or.,  36. 

4.  Finding  of  Jury— Review  of  on  Appeal. — When  there  is  any  evidence,  however 

meaffre,  calculated  to  prove  any  fact  in  a  case,  it  is  the  province  of  the  jury  to 
wei^  it  and  determine  its  effect;  with  such  determination  the  su  preme  court  has 
no  right  to  interfere.     Id, 

5.  Excessive  VBftDicr— 0>urt  mat  Remit  Excess. — Where  a  verdict  is  rendered  for 

an  amount  in  excess  of  that  demanded  in  the  complaint,  the  court  has  power,  before 
^the  entry  of  judgment,  to  permit  the  plaintiff  to  remit  the  excess,  and  to  take  judg- 
ement for  the  amount  demanded.     Clanton  v.  Coward,     Vol,,  363. 

6.  General  and  Special  Verdict— Power  of  Court  to  Direct.— Under  section  1,400 

of  the  compiled  laws  of  1876^  the  trial  court  has  discretion  to  direct  a  genend  or 
special  verdict,  or  special  as  to  the  controverted  facts,  and  general  as  to  those  not 
controverted  on  the  trial.    SmUh  v.  Ireland,     Utah,  322. 

7.  Findings  Sustained  bt  Evidence.— The  findings  that  the  sale  in  question  wa«  made 

to  hinder,  delay  and  defraud  the  creditors  of  the  vendor,  held  sustained  by  the  evi- 
dence.   Id, 

8.  Verdict— Preponderance  of  Evidence.— A  verdict  will  not  be  set  aside  nnl^ss  the 

court  is  satisfied  it  is  against  a  clear  preponderance  of  the  evidence.     Id, 
Q.  Incompetent  Evidence— Admission  of  when  Immaterial.— The  admission  of  in- 
competent evidence  will  not  warrant  a  reversal,  if  the  court  is  satined,  from  the 
other  evidence,  that  the  jury  did  substantial  justice  between  the  {Aiiiea.    Id, 
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10.  Vm^DiCT— AppBAii—CoyyuoT  of  Evidikoi.-— A  jadgment,  baaed  upoo  a  verdict, 
where  there  is  a  Bubstantial  conflict  in  the  evidence,  will  not  be  diaturbed  by  the 
appellate  Court.  Arizona  Prince  Capper  Company  v.  Copper  Queen  Mining  Company, 
Ariz,,  317. 

11.  Misconduct  of  Juby— Dbikkikg  Intoxicating  Liquobs.-— The  fact  that,  pending 
their  deliberatione,  the  jur^  drank  intoxicating  liquors,  at  the  joint  expense  of  the 
parties  to  the  litigation,  will  not  vitiate  the  verdict,  unless  it  appears  uiat  some  of 
the  jurors  became  so  intoxicated  as  to  be  disqualified  for  the  proper  discharge  of  his 
duty.    Jd, 

See  EjicncENT,  4;  Water  and  Wateb  Rights,  8. 

WAIVER. 
See  Insubanob,  6;  Jubt. 

WATER  AND  WATER  RIGHTS. 

1.  Afpbopriation  of  Watbb — Evidence.— The  evidence  as  to  the  quantity  of  water 

the  plaintiff  had  the  right  to  appropriate  reviewed,  and  the  finding  thereon  held 
8U8t.aned  by  the  evidence.     Jutuxms  v.  Bergin  et  al,    CaL^  225. 

2.  The  Same— Point  of  Divebsion  mat  be  Changed.— One  having  a  prior  right  to 

divert  a  given  quantity  of  water  from  a  certain  stream,  may  take  the  same  at  any 
point  on  the  stream,  and  may  chan^  the  point  of  diverson  at  pleasure,  if  the  rights 
of  other  appropriators  be  not  injunoasly  affected  by  the  change.     Id» 

3.  The  Same— Wbongful  Divebsion. — Upon  a  review  of  the  evidence,  held,  that  the 

defendants  had  diverted  a  portion  of  the  water  to  which  plaintiff  was  entitled,  and 
thereby  did  him  damnge.    I(L 

4.  Coivflict  of  Evidence— Findings— Appbofbiation  of  Wateb. — In  an  action  to  de- 

termine conflicting  rights  to  the  waters  of  a  given  stream,  where  each  party  claims 
under  an  appropriation,  the  findings  of  the  lower  court  will  not  be  disturbed  when 
the  evidence  is  conflicting.    Lowden  v.  Frey  el  al,    Cal,,  638. 

5.  The  Findings  and  Evidence  Reviewed,  and  held  not  to  entitle  the  plaintiff  to  a 

judgment  for  damages.     Id. 

6.  Appbopbiation  of  Wateb  fob  Mining  Purposes— Not  Lost  by  Exhaustion  of 

Mine. — An  appropriation  of  water  for  mining  purposes  generally,  to  be  need  at 
various  points,  is  not  lost  by  the  exhaustion  of  the  mine  for  which  it  was  appro- 
priated.    Id. 

7.  Divebsion  of  Wateb— Action  to  Restbain  is  in  Equitt— Nuisance. — An  action 

to  recover  damages  for  the  obatmction,  diversion  and  use  of  the  waters  of  a  stream, 
and  for  an  injunction  restraining  the  same,  is  a  case  in  equity  for  abating  a  nuis- 
ance.   Svaru  V.  Hom  et  al.     Col.,  002. 

8.  The  Same-^ubt  Tbial— Vebdict  is  Advisoht  Only— Gbnebal  VeBdiot. — In 

such  action  a  partv  is  not  entitled  to  a  jury,  but  it  is  in  the  discretion  of  the 
court  to  call  one.  When  a  jury  is  called,  the  court  directs  proper  issues  to  be 
framed  and  submitted  to  it.  The  verdict  on  such  issues  is  only  advisory  to  the 
court,  and  it  may  adopt  the  findings  of  the  jury  or  reject  them,  and  itself  find  the 
facts.  A  general  verdict  is  iosufiicient,  and  should  be  disregarded.  Consequently, 
a  refusal  to  direct  the  jury  to  find  a  general  verdict  is  not  error.     Id, 

9.  The  Same — Advebsb  Possession.- An  action  to  enforce  the  right  to  water  can  be 

barred  by  five  years*  adverse  possession.  The  findings  reviewed  and  held  to  show 
snch  adverse  possession.    Id. 

10.  The  Same — Sbvebal  Diversiok— Joint  Action  fob  Damages. — A  joint  action 
to  recover  damages  for  the  diversion  of  water  cannot  be  maintained  against  two  de- 
fendants, each  of  whom  made  the  di^^nion  for  his  own  benefit,  separately  from 
and  without  any  collusion,  ar^  vniBtA  or  understanding  with  his  co-defendant, 
and  without  any  consent  or  irv^8^tion  between  them.     Id. 

11.  Agbebment  fob  Sale  of  ^  \i  ^^sSTBTJED. — An  a^teament  f or  the  sale  and  de- 
livery of  water  oonsfcrued,  a^^A^jitftt  ™'t        ""        '      ^^        :_i.-i_  - 

ditch  for  delivery  i  '    ' 

through  this  ditch  I 

be  conducted  therefrom  1( 
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bound  to  put  himaelf  in  a  poBition  to  receive  such  water,  so  that  it  would  not  flow 
to  waate.    Sierra  Union  Water  and  Min.  Go,  v.  Baker.    Gal.,  734. 

See  Advebsb  Possession,  3;  Injunction,  1. 

WILLS. 

1.  Will— Deed — Cofy  of  Deed  and  Letter  when  an  Oloqraphic  Will. — Prior  to 

his  death  deceased  executed  an  ordinary  deed  of  bargain  and  sale  'of  certain  land 
to  his  sister.  The  deed  was  properly  acknowledged  and  dated,  and  witnessed  by 
two  witnesses,  but  never  delivered,  and  was  not  entirely  in  the  handwriting  of  de- 
ceased. Among  his  papers  was  found,  enclosed  in  the  same  envelope,  a  copy  of 
the  deed,  and  a  letter  to  his  sister,  each  in  the  handwriting  of  the  deoeasecL  In 
•  the  letter  the  following  was  written:  "We  all  know  life  is  uncertain;  and  we 
don't  know  the  moment  we  may  be  called  away.  *  *  *  I,  therefore,  want  you 
to  know  you  are  provided  for  under  any  circumstances.  *  *  *  My  intention  is 
to  provide  for  you  while  I  live,  the  same  as  I  have  always  done,  and,  hereafter,  if 
it  snould  please  God  to  call  me  away,  you  will  have  your  own  property  to  depend 
on,  sufficient  to  make  you  independent  while  you  live."  Heldf  that  the  deed  itself 
was  inoperative  as  a  will,  as  the  deceased  did  not  declare  to  the  witnesses  that  it 
was  his  will.  That  the  copy  of  the  deed,  and  the  letter,  taken  together,  showed 
an  aiiimua  testandi,  and  should  be  admitted  to  probate  as  an  olographic  will.  Ettaie 
qf  SherreU,  Deceased.     Gal.,  626. 

2.  Estate  of  Deceased  Persons — Devise  to  Relations  as  a  Class.— The  testator, 

a  naturalized  citizen  of  the  United  States,  died  domiciled  in  France.  His  next  of 
kin  him  surviving,  were  three  Do  Laurencels,  children  of  a  deceased  sister,  and  five 
De  Booms,  children  of  a  deceased  brother.  All  his  property  was  devised  in  trust 
for  certain  specified  purposes,  with  a  direction  that  after  the  expiration  of  ten 
years  the  same  was  to*go  to  the  De  Booms  and  De  Laurencels.  In  uie  instmctiooB 
to  the  trustee,  he  directed  that  at  that  time  he  should  *' disclose  to  all  my  heirs, 
the  De  Booms  as  well  as  the  De  Laurencels,  the  state  of  my  succession."  Held^ 
that  the  devise  was  to  the  De  Booms  and  Laurencels,  as  a  class,  and  that  they  ' 
were  entitled  to  share  equally.    De  Laurencel  etal.Y,  De  Boom.    Gal,,  351. 

3.  Contest  of  Wilit— Contestants  are  Plaintiffs.— On  the  trial  of  the  conteste<l 

probate  of  a  will,  the  contestants  are  plaintiffs  and  the  petitioner  defendant,  under 
sections  607  and  1,312  of  the  code  of  civil  procedure.  Estate  qfDalrgmpU,  De- 
ceased,   Gal,,  493. 

4.  The  Same— Conflict  of  Evidence— Verdict.— The  verdict  of  the  jury  on  the  issues 

submitted  to  them  on  such  contest  will  be  upheld  when  the  evidence  is  conflicting. 

5.  Evidence— Condition  of  Testator's  Mind  Prior  to  Execution  of  Will. — A 

witness  may  testify  as  to  the  condition  of  the  testator's  mind  at  a  period  prior  to 
the  execution  of  the  will,  when  the  disease  causing  his  insanity  wae  a  progessive 
one.    Id, 

6.  Waiver  of  Right  to  Scbmit  Issues   to  Jury — Findings — On  such  contest,  if 

the  contestants  neglect  to  submit  certain  issues  to  the  jury,  they  waive  their  right 
BO  to  do,  and  it  then  becomes  the  duty  of  the  court  to  find  upon  such  issnes.    Id, 

See  Stock  Exchange,  1. 

WITNESSES. 

1.  Witness — Unreasonable  Detention — Habeas  Corpus. — A  witness,  who  has  been 
detained,  as  such,  for  ninety  days,  and  after  several  continuances  in  the  case  which 
are  not  satisfactorily  accounted  for,  is  entitled  to  be  dischaiged,  on  habeas  corjnut. 
Ex  parte  Dresler,  on  Habeas  Corpus,    GcU.,  212. 

See  Evidence,  8,  10,111,  15;  Murder,  13. 

WRIT  OF  REVIEW. 
See  Certiorari. 
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